—_

WOODRUFF, SPRADLIN & SMART, APC
GREGORY E. SIMONIAN - State Bar No. 186923

2 || gsimonian@wss-law.com
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CITY OF RANCHO SANTA MARGARITA
7
Exempt From Filing Fees Pursuant To Gov't Code § 6103
g _
9 STATE OF CALIFORNIA
10 STATE WATER RESOURCES CONTROL BOARD
11
12 || In the Matter of the Petition of: NO.:
z 13 || CITY OF RANCHO SANTA MARGARITA| PETITION FOR REVIEW
2 % FOR REVIEW OF ACTION BY THE
5228 14 || CALIFORNIA REGIONAL WATER [Water Code § 13320(a)]
i QUALITY CONTROL BOARD, SAN .
%28 15 || DIEGO REGION, IN ADOPTING ORDER
g - NO. R9-2009-0002, NPDES PERMIT NO.
16 || CAS0108740
17
18
19
20 This Petition for Review is submitted on behalf of the City of Rancho Santa Margarita
21 |l (“Petitioner”) pursuant to California Water Code Section 13320 and California Code of
22 || Regulations (“CCR”) Title 23, Section 2050, for review of Order No. R9-2009-0002,
23 || NPDES Permit No. CAS0108740, which was adopted by the California Regional Water
24 || Quality Control Board, San Diego Region (the “Regional Board”) on December 16, 2009.
25 L NAME, ADDRESS AND TELEPHONE NUMBERS OF PETITIONER
26 Petitioner is the City of Rancho Santa Margarita (the “City™). All written
27 || correspondence and other communications regarding this matter should be addressed as
28 || follows:
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1 1) Steven E. Hayman, City Manager
City of Rancho Santa Margarita
2 22112 El Paseo
3 Rancho Santa Margarita, CA 92688
4 Telephone: (949) 635-1800 ext. 6301
5 Email: shayman(@cityofrsm.org
6 2) Derek Wieske, Director of Public Works/City Engineer
City of Rancho Santa Margarita
7 22112 El Paseo '
2 Rancho Santa Margarita, CA 92688
9 Telephone: (949) 635-1800 ext. 6507
10 Email: dwieske@cityofrsm.org
1 With a copy to Petitioner’s counsel:
3) Gregory E. Simonian
12, Woodruff, Spradlin & Smart
2 13 555 Anton Boulevard, Suite 1200
g’ H - Costa Mesa, CA 92626-7670
r IBE |
£3d s Telephone: (714) 558-7000
S % Email: gsimonian@wss-law.com
16
17 | 4) James H. Eggart
Woodruff, Spradlin & Smart
18 555 Anton Boulevard, Suite 1200
19 Costa Mesa, CA 92626-7670
20 Telephone: (714) 558-7000
21 Email: jeggart@wss-law.com
22 II. SPECIFIC ACTION OF THE REGIONAL BOARD FOR WHICH
23 REVIEW IS SOUGHT
24 Petitioner requests the State Water Resources Control Board (“State Board”) to
25 || review the Regional Board’s Order No. R9-2009-0002, reissuing NPDES Permit No.
26 || CAS0108740 (hereafter, the “Permit.”) As of January 15, 2010, the Regional Board has not
o7 || made available a complete and final copy of the adopted Permit. Petitioner will supplement
og || this Petition with the final Permit when available from the Regional Board.
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III. DATE OF REGIONAL BOARD’S ACTION

The Regional Board adopted the Permit on December 16, 2009.

IV. STATEMENT OF REASONS THE ACTION WAS INAPPROPRIATE

OR IMPROPER

Petitionef bélieves the Permit adopted by the Regional Board genefally embodies an
appropriate approach to improving water quality in Orange County while reflecting the work
the Permittees have initiated during the prior permit terms and the work it has committed to
perform in the future. However, several of the Permit provisions are inappropriate or
improper. These provisions include the removal of categories of formerly “exempt” non-
stormwater discharges, the imposition of retrofitting requirements, the standards applicable
to low impact development (“LID”) and hydromodification, and implementation of Total
Maximum Daily Loads (“TMDLs”). The State Board should review and revise these
provisions to conform with federal and state law.

Petitioner also has concerns regarding the Permit’s action levels for storm water and
non-stormwater discharges. While Petitioner believes action levels may be appropriate to

assist Permittees in reducing the discharge of pollutants from the MS4 to the maximum-
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extent practicable and to effectively prohibit the discharge of non-stormwater into the MS4,
Petitioner has concerns that the manner in which the action levels are implemented and
enforced may be.inappropriate or improper. Action levels are not required by federal law
and the cost to implement them (which is likely to be significant) has not been adequately
evaluated in light of the perceived benefits to water quality. |
Petitioner is also concerned that the Permit inappropriately assigns responsibilities for
sewer spills to the Permittees, while this responsibility has been clearly assigned to local
water districts in other Board Orders/NPDES Permits. Requiring the City to duplicate the
water district’s response or responsibility for sewer spills could lead to an increase in sewage
spills and a delayed response to spills as well as dellayed implementation of required

corrective actions to prevent spills in the future.
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All of these provisions impose obligations on Petitioner that are not mandated or
supported by the Clean Water Act (“CWA”) and/or Porter-Cologne Water Quality Control
Act (“Porter-Cologne” or “Water Code”) and violate provisions of Porter Cologne. A more

! Petitioner, along with

Qe_‘;ailed discussion of these issues is provided in Section VI below.
the County of Orange, hasv previously raised these énd ‘oth‘er.issues, verbally and in writing,
to the Regional Board. The County of Orange previously submitted comments on drafis of
the Permit on behalf of the City and other Permittees. Copies of lall of these written
comments on drafts of tﬁe Permit are attached hereto as Exhibit A and incorporated by
reference herein. |

V. HOW THE PETITIONER IS AGGRIEVED

Petitioner is a Permittee under the Permit. It, along with the other Permittees, is
responsible for compliance with the Permit. Failure to comply with the Permit exposes
Petitioner to liability under the CWA and Porter-Cologne, and subjects it to potential
lawsuits by the Regional Board and/or third parties. To the extent that certain provisions in

|| the Permit are improper or inappropriate, Petitioner should not be subject to such actions.”

VI. ACTION PETITIONER REQUESTS THE STATE WATER BOARD TO
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TAKE
The issues raised in this Petition may be resolved or rendered moot by actions to be
taken by Permittees, Regional Board staff actions, and/or amendment of the Permit.
Accdrdingly, Petitioner requests the State Board hold this Petition in abeyance at this time.
Depending on the outcome of these actions, Petitioner will, if necessary, request the State

Board to consider the Petition and schedule a hearing.

! Petitioner may provide the State Board with additional reasons why the Permit is

inappropriate and/or improper. Any such additional reasons will be submitted to the State

Board as an amendment to this Petition. Petitioner also may dispute certain findings that

1f;orm the basis of the Permit, which similarly will be detailed in any amendment to this
etition.

? Petitioner may prov:ide the State Board with additional information concerning the manner
in which it has been aggrieved by the Regional Board’s action in adopting the Permit. Any
such additional information will be submitted to the State Board as an amendment to this
Petition.
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VII. POINTS AND AUTHORITIES

The following is a brief discussion of the issues Petitioner raises in this Petition. In
addition to the issues discussed below, to the extent not addressed by the Regional Board,
Petitioner also seeks review of the Permit on the grounds raised in previous written
comments submitted by the County on behalf o’f Petitioner, copies of which are attached
hereto as Exhibit A and incorporated herein by reference. Petitioner will submit to the State
Board a complete statement of points and authorities in support of this Petition, as necessary,
if and when Petitioner requests the State Board to consider the Petition.

A. The Permit Improperly Deletes Categories of Exempt Non-Stormwater

Discharges

Federal law requires that MS4 permits include a requirement that Permittees
effectively prohibit the discharge of non-stormwater into the MS4. 33 U.S.C.
1342(p)(3)(B)(ii). Federal regulations exempt certain discharge categories ﬁofn this
effective prohibition requirement. 40 C.F.R. 122.26(d)(2)(iv)(B)(1). A Permittee only must
address a discharge in one of these categories when a Permittee identifies the discharge as a

source of pollutants to waters of the United States. Id.
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The Permit impermissibly deletes three of the non-stormwater discharge categories —
landscape irrigation, irrigation water, and lawn watering (collectively, “irrigation™). (See
Permit Directive B.) The federal regulations require that permittees address discharges
within an exempt category when they identify a discharge as a source of pollutants to waters
of the United States. Neither the regulations nor EPA’s guidance allow the Regional Board
to delete entire categories of exempt non-stormwater discharges when Permittees identify a
discharge within one of the categories as a source of pollutants.

Accordingly, the State Board should direct the Regional Board to restore the irrigation
categories of exempt non-stormwater discharges.

B. The Permit’s Retrofitting Requirement Imposes Potentially Significant

Costs Without Any Corresponding Gains in Water Quality
"
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The Permit requires permittees to develop and implement a program to retrofit
existing development with additional measures to control runoff. (Permit Directive F.3.d.)
| Petitioner agrees that retrofitting existing development could improve water quality.
However, because permittees have a limited ability under existing statutes and under the
California and the United States Constitutions to forcé private landowhers to retrofit existing
developments, the expense entailed in developing and implementing a retrofitting program
will not be matched by any gains in water quality. Because federal law does not require
retrofitting of existing development (and in fact EPA’s regulations acknowledge that MS4
regulation would have to be limited largely to undeveloped sites and sites being
developed/redeveloped), Petitioner requests that the State Board direct the Regional Board to
strike the Permit’s retrofitting provision.

C. Permittees Must be Provided Flexibility in Implementing the Permit’s

Low Impact Development and Hydromodification Requirements

The Permit requires that certain development projects include prescriptive low impact

development (“LID”) requirements. (See, e.g., Permit Directive F.1.) The Permit also

requires permittees to develop and implement a hydromodification management plan
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(“HMP”) for the same development projects. (Permit Directive F.1.h.) The concepfs of LID
and HMPs may have the potential to improve water quality by reducing the discharge of
pollutants from the MS4. However, the LID and HMP provisions are not required by federal
law and violate state law in that, among other things, they prescribe how permittees are to
comply with the MEP standard. See Water Code § 13360(a). Moreover, the LID and HMP
provisions in this permit are overbroad and will not necessarily result in improved water
quality. For example, the HMP requirement for hardened channels will not have any water
| quality benefits. Finally, to the extent the LID requirements would interfere with
downstream or upstream water rights holders, compliance with the requirements potentially
expose permittees to common law liability.

Because the LID and HMP provisions are not required by federal law and violate state

law, Petitioner requests the State Board remand the Permit back to the Regional Board to
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revise the provisions, providing permittees with required flexibility in implementing the LID
and HMP requirements. v

D. The Permit Improperly Incorporates Total Maximum Daily Load

Wasteload Allocations

The Permit includes 1ifnitations based on wasteload aHocations (“WLAs”™) déveloped
in fully approved and adopted Total Maximum Daily Loads (“TMDLs”). (Permit Directive
I.) The Permit characterizes the limitations as Water Quality Based Effluent Limitations.
However, the WLAs are to be achieved in the receiving water. Accordingly, Petitioner
considers the limitations to be receiving water limitations. See, e.g., State Board Order WQ
2009-0008. Permittees are to comply with the limitations by implementing best management
practices (“BMPs”). |

Federal and state policy ‘providés that an iterative BMP approach is appropriate in
MS4 permits for achieving receiving water limitations. See, e.g., State Board Order WQ 99-
05. Where existing BMPs are not sufficient to meet the receiving water limitations,
permittees are to implement more effective BMPs. Petitioner submits that to be consistent

with federal and state policy, the Permit must be clarified to provide for compliance with -
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Regional Board to revise the permit’s TMDL provisions consistent with federal and state law
and policy.
E. The Cost to Implement the Stormwater and Non-Stormwater Action
Levels, Which Are Not Required By Federal Law, And the Water Quality
Benefits to be Achieved By Them Have Not Been Adequately Considered
by the Regional Board
Federal law requires that Permittees effectively prohibit the discharge of non-
stormwater into the MS4 and to reduce the discharge of pollutants from the MS4 to the
maximum extent practicable. To assist Permittees in meeting these two standards, the Permit
imposes action levels on the discharge of stormwater (SALs) and non-stormwater (NALS)

from the MS4. (Permit Directives C and D.) Ideally, action levels would be a tool that
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would help Petitioner focus resources on more significant water quality problems. However,
Petitioner is concerned that, depending on how the provisions are interpreted, the cost to
implement the action levels may far outweigh any benefit to water quality. Moreover, rather
than a tool to help Permittees, the action levels may be used against Permittees.

As an iniﬁai fhatter, Peﬁtioner contihues to 6bject to thé distinction made in the
Permit between the discharge of stormwater from the MS4 and the discharge of non-
stormwater from the MS4. Federal law does not support this distinction. Under federal law,
Permittees must control the discharge of pollutants from the MS4 to the maximum extent
practicable, regardless of whether the pollutants are in stormwater or non-stormwater.
Permittees’ obligation with respect to non-stormwater is to effectively prohibit the discharge
of non-stormwater into the MS4. To the extent the Permit imposes separate requirements on
the discharge of non-stormwater from the MS4, such requirements must be supported by
state law.

Because neither the SALs or NALs are required by federal law, the Regional Board
must comply with state law in imposing these requirements. In issuing waste discharge

requirements under State law, the Regional Board must consider certain factors, including
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the water quality conditions that could be reasonably achieved and economic considerations.

Water Code §§ 13263(a) and 13241. In addition, the burden of any investigation,v

monitoring, and reporting requirements imposed by the Regional Board must bear a
reasonable relationship to the need for such requirements and the benefits to be obtained
therefrom. Water Code §§ 13225 and 13267. Petitioner is hopeful that the Permit’s SAL
and NAL provisions will provide Permittees with flexibility to prioritize their response to
SAL and NAL exceedances. However, if Permittees are required to respond to and address
all exceedances without reasonable prioritization, the cost will be significant. Because some
exceedances will not significantly impact water quality, the cost to implement the SALs and
NALSs may have little if any correlation. There is nothing in the record that suggests that the
Regional Board has considered these water quality and economic factors or performed the

required cost/benefit analysis.

' 8
o ~ PETITION FOR REVIEW
6675431 = :




ATTORNEYS AT LAW
COSTA MESA

WOODRUFF, SPRADLIN
" "& SMART

O 60 3 &N »n =~ W N o~

T - T e S e S e S T
SN W ~ W [\e] ]

Accordingly, the State Board should remand the Permit to the Regional Board to
conduct the analysis required under state law to ensure that economic factors are considered
and that the water quality goals are reasonably achievable through implementation of the

'SALs and NALs.

F. The Permit inappropriately assigns résponsibilities to prevent,k respohd to,
contain and clean up all sewage spills that may discharge into its MS4
from any source to the Permittees, while this responsibility has been
clearly assigned to local water districts in other Board Orders/NPDES
Permits

The City does not own or operate its own sewage system. All of the sewer systems in the
City are owned, operated, and maintained by two water districts — the Santa Margarita Water
District and the Trabuco Canyon Water District. These agencies have their own separate
Board Orders/NPDES permits. The City does not have the equipment or expertise to -

manage a sewage spill of any size, and its staff is not adequately trained to.respond to

|| potential spills. All of the water districts in the City already respond to sewer spills.

(including sewer spills from private laterals). Furthermore, this provision is duplicative in
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the sense that tfleReglon—al Board is seéﬁhg to make the Permittees responsible for a task
already delegated to the water districts. Also making the City responsible for sewer spills
will cause confusion as to which agency is responsible for spill prevention and response,
reporting, and associated costs. This confusion and duplication of effort creates an
unnecessary risk to sanitary sewer spills as agencies try to determine jurisdiction and primary
responsibility. The State Water Resources Control Board has reached the same conclusion in
the past. (See State Board Order WQO 2002-0014, p. 6, wherein the State Board granted a
stay to the City of Mission Viejo as to a substantially similar provision in the prior Permit.)
Accordingly, the State Board should direct the Regional Board to delete the
requirement that Permittees prevent, respond to, contain and clean up all sewage spills from
the Permit. |
1
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1 VIII. NOTICE TO REGIONAL BOARD ‘
2 As indicated in the attached Proof of Service, a copy of this Petition is being
3 || simultaneously served by Federal Express upon the Executive Officer of the Regional Board.
4 IX. ISSUES PREVIOUSLY RAISED
5 As noted in Section IV above, the substantive issues raised in this Petition were
6 || presented to the Regional Board before the Regional Board acted on December 16, 2009.
7 X. CONCLUSION
8 For the reasons stated herein, Petitioner has been aggrieved by the Regional Board’s
9 || action in'adopting the Permit. However, issues raised in this Petition may be resolved or
10 || rendered moot by Regional Board actions. Accordingly, until such time as Petitioner
11 || requests the State Board to consider this Petition, Petitioner requests the State Board hold
12 || this Petition in abeyance.
z 13 DATED: January Zj 2010 PETITIONER, CITY OF RANCHO SANTA
g,,_ o3 14 MARGARITA
} B Eo 15
- E
16
17 || . :
| City Manager
| 18
19 || DATED: ] a‘nuary/ _é,[, 2010 WOODRUFF, SPRADLIN & SMART, APC
20
21
22
23 JAMES H. EGGART
Attorneys for Petitioner, CITY OF RANCHO
24 SANTA MARGARITA
25
26
27
28
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Jess A. Carbajal, Director

OC Watersheds
2301 North Glassell Street
Orange, CA 92865

Telephone: (714) 955-0600
Fax: (714) 955-0639

December 8, 2009

David Gibson, Executive Officer

California Regional Water Quality Control Board
San Diego Region

9174 Sky Park Court, Suite 100

San Diego, CA 92123-4340

Re: Tentative Order No. R9-2009-0002, NPDES CAS0108740
Comments on Draft Updates & Errata to August 12, 2009 Public Release Draft

Dear Mr. Gibson:

The Updates & Errata document represents a considerable improvement over the approach to
regulation of non-stormwater dry weather discharges proposed at the November 18 Board hearing.
The expedited production of these new and extensive provisions in just a few days did not allow any
time for consultation with the Permittees as we had discussed during our recent meeting. As a result,
the revised document has a number of problematic issues that should be corrected. The comments
below and the attached edits to the proposed text were prepared in consultation with the County’s
Permittees including Aliso Viejo, Dana Point, Laguna Hills, Laguna Niguel, Laguna Woods, Lake
Forest, Mission Viejo, Rancho Santa Margarita, San Clemente and San Juan Capistrano. It is our
earnest hope to meet with you before the hearing to discuss these recommended changes in more
detail.

Our comments primarily focus on three issues:
e The non-stormwater dry weather action levels (NALs) themselves and how they were derived.

* The need to clarify the considerations for prioritizing Copermittee’s responses to exceedances
of the NALs.

e What actions the Permittees mUst take if the source of an exceedance is determined to be (i)
natural in origin and conveyance, (ii) an illicit discharge, or (iii) an exempt category of non-
stormwater discharge. ;

We believe the changes we propose will result in non-stormwater regulation that is more cost

effective, less susceptible to legal challenge, and as protective of water quality as the approach
proposed in the Updates & Errata document.

Notwithstanding our general support for the approach you have taken regarding NALs, as expressed
previously we continue to have some significant concerns with the draft permit as a whole. These

~ concerns include the fact that the Board has not adequately considered economic and other factors

(e.g., the cost to implement the NALs and other new program elements; whether the proposed
conditions are reasonably achievable; etc.).




Mr. David Gibson
December 8, 2009
Page 2 of 5

1. Expert-Developed Action Levels

While staff has responded to the Board’s direction to change the non-stormwater dry weather numeric
effluent limitations to action levels, the action levels themselves, and the manner in which they were
derived, has not been modified. This is problematic for several reasons.

First, notwithstanding that the Updates & Errata document expressly provides that the proposed-
NALs are not numeric effluent limitations (NELs), the manner in which the NALs have been derived
and the levels themselves are the same as the previous NELs. By using the same methodology that
the SIP! mandates for deriving water-quality based effluent limitations, staff may have inadvertently
opened the door to an argument (contrary to the Board’s directive) that the NALs are in fact NELs by
virtue of the process of derivation. The County suggests that this argument could be avoided by
deleting the discussion of the SIP in the Updates & Errata document (e.g., pages 23-28). Because
the NALs are not intended to be NELs, as acknowledged by the Updates & Errata document, there is
no need to calculate the NALs in the same manner as NELs.

Second, the use of water quality objectives (WQOs) as the basis for the NALSs is inappropriate.
WQOs ensure that beneficial uses in receiving waters are protected. The NALs on the other hand,
are proposed to assist in determining if the Permittees are effectively prohibiting non-stormwater
discharges into the MS4. Just as the Stormwater Action Levels (SALs) proposed in the Tentative
Order are based on a statistical analysis of concentrations of constituents discharged from the MS4,
the NALs should be based on an analysis of the constltuents in dry weather non-stormwater
discharges and be protective of the WQOs.

' The County suggests that rather than using receiving water WQOs for end of pipe action levels,
Permittees engage an expert panel or other third-party such as the Southern California Coastal Water
Research Project (SCCWRP) to develop scientifically-based numeric action levels and an

7 implementation strategy. The Permittees would submit to the Executive Officer the expert-developed —

NALs and implementation strategy within 18 months of permit adoption. If the Permittees failed to
meet the 18-month deadline, action levels based on the WQOs?2 as well as the implementation
approach provided in the Updates & Errata document would become effective by default.

The attached redline of the Updates & Errata document reflects the County’s proposed changes.

2. Prioritization

The Updates & Errata document proposes to allow the Permittees flexibility in prioritizing how they
~ respond to exceedances of the NALs. Proposed Directive C.2.f provides:

! The State Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of
California.

2 Rather than use the levels proposed in the Updates & Errata document, which were derived in the same manner as
water quality-based effluent limitations, the County proposes that the default NALs be set equal to WQOs as set forth in
the Basin Pian.
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Mr. David Gibson
December 8, 2009
Page 3 of 5

If any Permittee identifies a significant number of exceedances of NALs that
prevent them from adequately conducting source investigations in a timely manner,
then the Permittees may submit a prioritization plan and timeline that identifies the
timeframe and planned actions to investigate and report their findings on all of the
exceedances.

The County appreciates the flexibility that this provision would allow. However, we believe the
provision should be clarified. As currently proposed, while Permittees would have flexibility to
prioritize their response when there are a significant number of exceedances of an NAL, this provision
does not currently take the frequency or magnitude of exceedances into account when prioritizing the
responses. In other words, the Permittees would have to spend scarce resources investigating even
a single and minor exceedance of an NAL.

The County suggests that a better use of resources would be to aliow the Permittees the flexibility to
prioritize when the frequency of exceedances and the magnitude of an exceedance is significant.
This approach would be consistent with the approach that is established for the Tentative Order’s
section on SALs. There, Permittees are to take the “magnitude, frequency, and number of
constituents exceeding the SAL(s)’ when determining how to respond to the exceedance(s).

This same approach should be incorporated into the NAL Provision by revising Provision C as
provided in the attached redline of the Updates & Errata document. This prioritization approach
would be reflected in the expert-developed implementation strategy discussed above. For clarity, to
the extent the default impiementation measures provided in Provision C.2 become effective, the
County proposes that Provision C.2.f be revised consistent with the SAL approach. This would allow
Permittees to prioritize efforts so that we can spend our limited resources on significant water quality
problems '

+-————- - 3.~ Natural Sources; lllicit DischargeséndExempt Non-Stormwater Categoriés e

The proposed revisions to Directive C of the Tentative Order carry over several problematic
provisions from the previous version. First, proposed Directive C.2.a applies only to sources of NAL
exceedances that are natural in origin and conveyance. Second, in proposed Directive C.2.b, ifa
Permittees determines that the source of an NAL exceedance is an illicit discharge, the Permittees
must eliminate the discharge to the MS4. Finally, in proposed Directive C.2.¢, if a Permittees
determines that an NAL exceedance is due to a discharge from an exempt category of non-
stormwater discharge, the entire category of non-stormwater discharge apparently loses lts exempt
status. The County suggests that these provisions must be revised.

A. Natural Sources

Proposed Directive C.2.a applies when a Permittee determines that the source of an exceedance is
natural in origin and conveyance. However, because the MS4s themselves generally are not natural
conveyances, a constituent that is natural in origin may not be considered to be natural in
conveyance once discharged from the MS4. Accordingly, as written, proposed Directive C.2.a might
never apply; Permittees will never be able to establish that the source of an exceedance is-natural in
both origin and conveyance.

3 Tentative Order, Directive D.1.




Mr. David Gibson
December 8, 2009
Page 4 of 5

To give this provision meaning, the word “conveyance” simply needs to be deleted. Alternatively, the
phrase “natural in origin and conveyance” could be revised to read “natural in origin or conveyance.”
The phrase “natural in origin and conveyance” is a carryover from former section C.3 which stated:
“This Permit does not regulate natural sources and conveyances of constituents...” In other words,
neither natural sources nor natural conveyances of constituents are regulated. In order to show that
a discharge is not regulated, Permittees must show that the source of constituents in the discharge
are natural in origin or conveyance. Permittees do not have to show that the source is natural in
origin and conveyance. ' '

B. lllicit Discharges

Proposed Directive C.2.b would have Permittees eliminate illicit discharges when they determined
that the discharge was a source of an NAL exceedance. Because there may be illicit discharges that
are impossible to eliminate all of the time, and some illicit discharges may be less serious than others,
the County suggests that the language in Directive C.2.b be tied to Directive F. 4 f (the lllicit Discharge
Detection and Elimination section) which provides:

Each Copermittee must take immediate action to initiate steps necessary to eliminate
all detected illicit discharges, illicit discharge sources, and illicit connections after
detection. Elimination measures may include an escalating series of enforcement
actions for those illicit discharges that are not a serious threat to public heaith or the
environment. lllicit discharges that pose a serious threat to the public's health or the
environment must be eliminated immediately.

This would clarify Permittees’ obligations when they determined the source of an NAL exceedance
was an illicit discharge.

- C.Exempt Non-Stormwater Categories — -~~~ === = ~=o oo o oo

The County previously has commented on removing entire categories of exempt non-stormwater
discharges from the Tentative Order simply because a single discharge in that category is determined
to be a source of pollutants in receiving waters. The regulations and guidance are clear that only the
specific discharge that is the source of the pollutants must be addressed; the entire category of
discharge does not lose its exempt status.2 Accordingly, proposed Directive C.2.c should be revised
as indicated in the attached redline of the Updates & Errata document.

This simple change will reflect federal requirements and will allow Permittees to address only actual
sources of pollutants rather than entire categories of discharges that may pose no risk to water
quality.

4 This important statement regarding the regulation (or non-regulation) of natural sources and conveyances apparently
was inadvertently omitted in the Errata and Updates document. As reflected in the attached redline, it should be included

- in the Tentative Order.

2 See County of Orange Comment Letter dated September 28, 2009, Attachment A, Section 1.B.
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This document represents additional tentative updates and errata to the August 12,
2009 release of Tentative Order No. R9-2009-0002. These updates and errata are in
addition to those provided to the Regional Board at the November 18, 2009 meeting as
Supporting Document No. 2. The errata represent minor clarifications and reference
mistakes identified by Staff on the August 12, 2009 public release of draft Tentative
Order No. R9-2009-0002. The updates include changes made at the Board’s direction
from the November 18, 2009 meeting.

Permit Errata
Pg. 38, Section F.1.d.(7) references “watershed equivalent BMP(s) consistent

with Section F.1.c.(8)" should reference Section F.1.d.(11).

Permit Changes

Page 2, C. Discharge Characteristics, Additional Findings C. 3 and C.4:

3. This order is intended to regulate the discharge of pollutants from MS4s from
anthropogenic (generated from human activities) sources and/or activities within

the jurisdiction and control of the Copermittees and is not intended {0 address
background or naturally occurring poliutants or flows.

4. The Copermittees may lack legal jurisdiction over certain discharges into their
systems from some state and federal facilities, utilities, and special districts,

Native American tribal lands, waste water management agencies and cther point
and non-point source discharges otherwise permitted by the Regional Board.
The Regional Board recognizes that the Copermittees should not be held

responsible for such facilities and/or discharges. Similarly, certain activities that
generate pollutants may be beyond the ability of the Copermitiees to eliminate.

Examples of these include operation of internal combustion engines, atmospheric
deposition, brake pad wear, tire wear and leaching of naturally occurring minerals
from local geography.

Page 17, Finding E.12:

12.  This Order requires each Copermittee to effectively prohibit all types of
unauthorized discharges of non-storm water into its MS4. However, historically
pollutants have been identified as present in dry weather non-storm water discharges
from the MS4s through 303(d) listings, monitoring conducted by the Copermittees under
Order No. R8-2002-0001, and there are others expected to be present in dry weather

non-storm water discharges because of the nature of these discharges. This Order | Deleted: ), and the State Policy for

. . R . /I Implementation of Toxics Standards
includes action levels for poliutants in non-storm water, dry weather, discharges from /| for Inland Surface Waters, Enclosed
the MS4 designed to ensure that the requirement to effectively prohibit all types of ;| Bays, and Estuaries of California

(State Implementation Policy or SIP) |

unauthorized discharges of non-storm water in the MS4 is being complied with. Action

levels in the Order are based upon numeric or narrative water quality objectives and L {Detetedian__ _
criteria as defined in the Basin Plan, and the Water Quality Control Pian for Ocean :"1’7':'*’&;‘:;\,:";;F";g;?"\;gg?ct;'f o
Waters of California (Ocean Plan, NALs are not numeric effluent limitations., =" " | Relative to: Paragraph '
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| Exceedance of an action level requires specified responsive action by the Copermittees.
This Order describes what actions the Copermittees must take when an exceedance of
an action level is observed. Exceedances of non-storm water action levels do not alone
constitute a violation of this Order; however they could indicate that more must be done . .-

to comply with the requirement to effectively prohibit all types of unauthonzed non-storm .-
water discharges into the MS4 or other prohibitions established in this Order. Failureto .
undertake required source investigation and elimination action following an exceedance

of an non-storm water action level (NAL or action level) is a violation of this Order. , .
However, establishing NALs at ievels appropriate to protect water quality standards is
expected to lead to the identification of significant sources of pollutants in dry weather
non-storm water discharges.

Pg. 22 — Section C:

1. Copermittees shall engage the Southern California Coastal Water Research
Project (SCCWRP) to develop non-storm water dry weather action levels (NALS).

)

C. NON-STORM WATER DRY WEATHER ACTION LEVELS

_—

The purpose of the NALs shall be to establish numeric action [evels for pollutants

in non-storm water, dry weather, discharges to ensure that the Copermittees
effectively prohibit unauthorized discharges of non-storm water into their MS4s

and to protect water quality. Copermittees shall also engage SCCWRP to

develop an NAL implementation plan, consistent with this section, that specifies

the actions the Copermitiees will take in response to NAL exceedances. The

implementation plan shall take into account the magnitude, frequency, and

number of constituents exceeding the NALs. Copermittees shall submit the

proposed NALs and implementation plan to the Executive Officer within 18

months of the Order effective date’. Once approved by the Executive Officer, the

NALs shall become effective immediately. Should the Copermittees fail to submit
the NALs and implementation plan within 18 months, the action levels provided in

Section C.6 shall become effective and Copermiitees shall respond to NAL
exceedances as provided in Section C.2. ,

2. In response to an exceedance of a NAL, each Copermittee must investigate and
identify the source of the exceedance in a timely manner. Following the source
investigation and identification, the Copermittees must submit an action report
dependant on the source of the pollutant exceedance as follows:

a. If the Copermittee identifies the source of the exceedance as natural
(non-anthropogenic) in origin, then the Copermittee shall report their
findings and documentation of their source investigation to the Reglonal
Board within thirty days of the source identificaton. -

b. If the Copermittee identifies the source of the exceedance as an illicit
discharge or connection, then the Copermitees consistent with Section

! During the interim, Copermittees shall continue to implement the existing Dry Weather Reconnaissance

Program

l A/73232947.1
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F.4.f must eliminate or permit the discharge to their MS4 and report the
findings, including any follow up and/or enforcement action(s) taken, and
documentation of the source investigation to the Regional Board within

thirty days, If the Copermittee is unable to eliminate or permit the source .. - { Deleted: fourteen )
of discharge within thirty days, then the Copermittee must submit, as part - Deleted: of the source identication |
of their action report, their plan and timeframe to eliminate or permit the T { Deleted: fourteen )

source of the exceedance. Those dischargers seeking to continue such a
discharge must become subject to a separate NPDES permit prior to
continuing any such discharge. Where the source is a non-point _ - - { Formatted: Font: Not Italic ]

discharge whose complete and consistent elimination is demonstrated not
to be feasible, the Copermittee must submit their plan for ongoing control

programs and numeric measurements of progress, with status repors to
be submitied annually.

c. If the Copermittee identifies the source of the exceedance as an exempted

category of non-storm water discharges, then the Copermittees must
determine if this is an isolated circumstance or if the category of

discharges must be addressed through the prevention or prohibition that . - - Deleted: subsequenty )
category of discharge as an illicit discharge. The Copermittee must submit
their findings including a description of the steps taken to address the
discharge or the category of discharge, to the Regional Board with the
next subsequent annual report_or thirty days, whichever is later. Such
description shall include relevant updates to or new ordinances, orders, or
other legal means of addressing the category of discharges. The
Copermittees must also submit a summary of their findings with the

Report of Waste Discharge.

d. If the Copermittee identifies the source of the exceedance as a non-storm
water discharge in viclation or potential violation of an existing separate
NPDES permit (e.g. the groundwater dewatering permit), then the
Copermittee must report, within five, business days, the findings tothe . .- {Deleted: three )
Regional Board including all pertinent information regarding the
discharger.

e. If the Copermittee is unable to identify the source of the exceedance after
taking and documenting reasonable steps to do so, then the Copermittee
must identify the pollutant as a high priority poliutant of concern in the
tributary subwatershed, perform additional focused sampling and update
their programs within a year to reflect this priority. The Copermittee’s
annual report shall include these updates to their program including,
where applicable, updates to their watershed workplans (Section G.2),
retrofitting consideration (Section F.3.d) and/or program effectiveness
work plans (Section J.4).

f. If any Copermittee identifies a significant number of exceedances of NALs that
prevent them from adequately conducting source investigations in a timely { Formatted: Position: Horizontal:
manner, then the Copermittees may submit a prioritization plan and timeline that 4.17", Relative to: Page, Vertical: 0",

Relative to: Paragraph
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identifies the timeframe and planned actions to investigate and report their
findings on all of the exceedances.

_ An exceedance of an NAL does not alone constitute a violation of the provisions

‘of this Order, however, an exceedance of an NAL may indicate that the

Copermittees peed to do more to meet the requirement to effectively prohibit
,unauthorlzed non-storm water dlscharges into the MS4 or other prohibitions s set
forth in Sections A and B of this Order. Failure to timely implement required
actions specified in this Order following an exceedance of an NAL constitutes a
violation of this Order. However, neither compliance with NALs nor compliance
with required actions following observed exceedances, relieves the Copermittees

{ Deleted: 3

[ Deleted: but

. N { Deleted: maycould

[requirement
N [ Deleted: may

{Deleted: all types of

from the requirement to effectively prohibit all types of unauthorized non-storm

water discharges into the MS4s or any non-compliance with the prohibitions in ~

Sections A and B of this Order. During any annual reporting period in which one
or more exceedances of NALs have been documented the Copermittee must
submit with their next scheduled annual report, a report describing whether and
how the observed exceedances did or did not result in a discharge from the MS4
that caused, or threatened to cause or contribute to a condition of pollution,
contamination, or nuisance in the receiving water.

‘_Monltorlng of effluent will occur at the end-of-pipe prior to discharge into the

receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 122.26(B
5-6) and Attachment E of this Order. The Copermittees must develop their
monitoring plans to sample a representative percentage of major outfalls and
identified stations within each hydrologic subarea. At a minimum outfalls that
exceed any NALs once during any year must be monitored in the subsequent
year unless the likely and expected cause of the exceedance is hot

nthrogogenlc in nature and is documented in accordance with Qaragragh C2. a, e

or the discharge is demonstrated not to cause or contribute to a condition of
pollution, contamination, or nuisance in the receiving water. Any station that does

not exceed any NALSs for 3 years may be replaced with a different station.

_ lf the Copermittees fail to submit the NALs and implementation plan within 18
months of the Order effective date pursuant to C.1, then the default non-storm

water dry weather action levels shall be the water quality objectives contained
within the Basin Plan or Ocean Plan as applicable for the following constitutents:

Discharqeé to Inland Surface Waters -

o Fecal coliform o Total e Chromium VI
. Turbidit:{ L] Methyler)e e lead
H Blue Active e Nickel
* B Substances . Siver
¢ Dissolved e Cadmium :
oxyagen ——— * Zinc
e Copper

e Total Nitrogen -
: e Chromium il
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Discharges to bays, harbors, and lagoons/estuaries

¢ Total coliform s Turbidity e Priority
¢ Fecal coliform « pH pollutants -

¢ Enterococci

Discharges to the surf zone
e Total coliform

e Fecal coliform

e Enterococci

[BASIN PLAN OR OCEAN PLAN OBJECTIVES TO BE INSERTED]

Pg. 71, Section F 4.6. lllicit Discharge Detection and Elimination;
Investigation/inspection and Follow-Up:

Each Copermittee must implement procedures to investigate and inspect portions of the

MS4 that, based on the results of field screening, analytical monitoring, or other
appropriate information, indicate a reasonable potential of containing illicit discharges,
illicit connections, or other sources of pollutants in non-storm water.

(1) Develop response criteria for data: Each Copermittee must develop, update, and
use numeric criteria action levels (or other actions level criteria where appropriate) to
determine when follow-up investigations will be performed in response to water quality
monitoring. The criteria must include non-storm water action levels (see Section C) and
a consideration of 303(d)-listed waterbodies and environmentally sensitive areas
(ESAs) as defined in Attachment C.

Attachment E: Monitoring and Reporting

Pg. 12, C. Non-Storm Water Dry Weather Action Levels

Each Copermittee must collaborate with the other Copermittees to conduct, and report
on a year-round watershed based Dry Weather Non-storm Water MS4 Discharge
Monitoring Program. The monitoring program implementation, analysis, assessment,
and reporting must be conducted on a watershed basis for each of the hydrologic units.
The monitoring program must be designed to identify unauthorized non-storm water

discharges through the use of pon-storm water dry weather action levels in section C of _ ..

" this Order, adopted dry weather Total Maximum Daily Loads Waste Load Aliocations
and assessment of the contribution of dry weather flows to 303(d) listed impairments.
The monitoring program must include the following components;

Each Copermittee’s program must be designed to determine levels of pollutants
in effluent discharges irom the MS4 into receiving waters. Each Copermittee
must conduct the following dry weather field screening and analytical monitoring
tasks:

A/13232947.1 5
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Dry Weather Non-storm Water Effluent Analytical Monitoring Stations

(1)  Stations must be major outfalls. Major outfalls chosen must include
outfalls discharging to inland surface waters; to bays, harbors and
lagoons/estuaries; and to the surf zone. Other outfall points (or any
other point of access such as manholes) identified by the
Copermittees as potential high risk sources of poliuted effluent or
as identified under Section C.3.e shall be sampled.

(2) - Each Copermitiee must clearly identify each dry weather’ effluent
analytical monitoring station on its MS4 Map as either a separate
GIS layer or a map overlay hereafter referred to as a Dry Weather
Non-storm Water Effluent Analytical Stations Map.

Develop Dry Weather Non-storm Water Effluent Analytical Monitoring
Procedures

Each Copermittee must develop and/or update written procedures for
effluent analytical monitoring (these procedures must be consistent with
40 CFR part 136), including field observations, monitoring, and analyses
to be conducted. At a minimum, the procedures must meet the following
guidelines and criteria:

(1)  Determining Sampling Frequency: Effluent analytical monitoring
must be conducted at major outfalls and identified stations. The
Copermittees must sample a representative number of major

- outfalls and identified stations. The sampling must be done to
assess exceedances of the dry weather non-storm water action

levels pursuant to section C of this Order. Alf monitoring conducted
must be preceded by a minimum of 72 hours of dry weather.

(2)  If ponded MS4 discharge is observed at a monitoring station, make
observations and collect at least one (1) grab sample. If flow is
evident a 1 hour composite sample may be taken. Record flow

- estimation (i.e., width of water surface, approximate depth of water,
approximate flow velocity, flow rate).

(3)  Effluent samples shall undergo analytical laboratory analysis for
constituents in: Table 1. Analytical Testing for Mass Loading, Urban
Stream Bioassessment, and Ambient Coastal Receiving Waters
Stations and for those constituents with action levels under Section
C of this Order. Effluent samples must also undergo analysis for
Chiloride, Sulfate and Total Dissolved Solids.

4 if the station is dry (no flowing or ponded MS4 dlscharge) make
and record all applicable observations.

e [ Deleted: compliance with

| Formatted: Position: Horizontal:
.| 4.17", Relative to: Page, Vertical: 0"

Relative to: Paragraph

]




) | | _, )

(56) Develop and/or update criteria for dry weather non-storm water
effluent analytical momtorlng

(a)  Criteria must include action levels in Sectlon C of this
Order hk :

(p)  Criteria must include evaluation of LCsg levels for toxicity to
appropriate test organisms

(6)  Develop and/or update procedures for source identification follow
up investigations in the event of exceedances of dry weather non-

storm water action level analytical monitoring result criteria. These . .-

procedures must be consistent with procedures required in section
F.4.d and F.4.e. of this Order.

(7) Develop and/or update procedures to eliminate detected illicit
discharges and connections. These procedures must be consistent
with the non-storm water dry weather action levels in section C and
with each Copermittees’ lllicit Discharge and Elimination
component of its Jurisdictional Runoff Management Plan as
discussed in section F.4 and F.4.e. of this Order.

c. Conduct Dry Weather Non-storm Water Effluent Analytical Monitoring

The Copermittees must commence implementation of dry weather effluent
analytical monitoring under the requirements of this Order no later than
one year following adoption of this Order. If monitoring indicates an illicit
connection or illegal discharge, conduct the follow-up investigation and
elimination activities as described in submitted dry weather field screening
and analytical monitoring procedures and found in sections C.F.4.d and
F.4.e of Order No. R8-2009-0002.

Until the dry weather non-storm water effluent analytical monitoring
program is implemented under the requirements of this Order, each
Copermittee must continue to implement dry weather field screening and
analytical monitoring as it was most recently implemented pursuant to
Order No. 2002-01. v

Attachment F — Source Data
Page 1 and 9,

i NON-STORM WATER ACTION LEVELS
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Tentative Order Fact Sheet

Page 20, Discussion on Finding A.1:

As a means for achieving those water quality objectives, Porter-Cologne (section
13243) further authorizes the Regional Water Quality Control Boards to establish waste
discharge requirements (WDRs) to prohibit waste discharges in certain conditions or
areas. Since 1990, the San Diego Regional Board has issued area-wide MS4 NPDES
permits. The Order will renew Order No. R8-2002-01 to comply with the CWA and attain
water quality objectives in the Basin Plan by limiting the contributions of pollutants
conveyed by storm water and by including numeric action levels for dry weather non-
storm water discharges designed to ensure that the Copermittees comply with the

MS4s. Further discussions of the legal authority associated with the prohibitions and
directives of the Order are provided in section VIl this document.

requirement to effectively prohibit unauthorized non-storm water discharges into their . - Deleted: all types of

Page 45, Discussion on Finding C.14:

As explained in the discussion of Finding C.15., below, the Copermittees’ reliance on
BMPs for the past 19 years has not resulted in compliance with applicable water quality
standards. The Regional Board has evaluated (in accordance with 40 CFR

- 122.44(d)(1)) past and existing controls (BMPs}, non-storm water effluent monitoring
results, the sensitivity of the species in receiving waters (e.g. endangered species), and
the potential for effluent dilution, and has determined that existing BMPs to control
pollutants in storm water discharges are not sufficient to protect water quality standards
in receiving waters and the existing requirement that Copermittees effectively prohibit

| unauthorized non-storm water discharges into the MS4 historically resultsinthe . - {Deleted: all types of
discharge of pollutants to the receiving waters. Thus, numeric action levels for non-
storm water, dry weather, discharges from the MS4 and required actions following
observed exceedances of numeric action levels have been established. For further
discussion regarding the development of action levels please see Finding E.12 and

discussion.

Dry weather action levels are applicable to non-storm water discharges of effluent from
the MS4 system. Non-storm water effluent discharges from the MS4 are those which
occur during dry weather conditions. These action levels are not applied to storm water
discharges, as defined within the Order. Storm water discharges regulated by the Order
are required to meet the MEP standard and related iterative process and have separate
action levels.

Dry weather action levels are applicable to non-storm water discharges from the MS4
system into receiving waters. Non-storm water discharges are already required to be
prohibited unless specifically exempted or covered under a separate NPDES permit.
‘Dry weather action levels apply to non-storm water discharges of effluent from a point
source into receiving waters. The MS4 is not a receiving water. Should a discharger

wish to discharge a non-exempt category to the MS4 system, such discharges require a (Formatted: Position: Hormonmat
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infeasible to monitor and sample every discharge into the MS4, as such dlscharges are
diffuse by nature and may vary spatially and temporally.

Finding E.12 This Order requires each Copermittee to effectively prohibit,unauthorized ~

dry weather non-storm water discharges from the MS4s through 303(d) listings, and
monitoring conducted by the Copermittees under Order No. R8-2002-0001, This Order.
includes action levels for pollutants in non-storm water, dry weather, discharges from

the MS4 designed to assist in determining if the requirement to effectively prohibit

unauthorized discharges of non-storm water in the MS4 is being met. Action levelsin ~~ .

the Order-are based upon numeric or narrative water quallty objectives and criteria as’
defined in the Basin Plan, and the Water Quality Control Plan for Ocean Waters of
California (Ocean Plan), An exceedance of an action level requires a specified -
responsive action by the Copermittees. This Order “describes what actions the
Copermittees must take when an exceedance of an action level is observed.
Exceedances of non-storm water action levels do not constitute a violation of this Order,
however. it could indicate that the Copermittee may need to do more to meet the

MS4 or other prohibitions established in this Order. Failure to undertake the required
responsive actions such as source investigations and/or elimination actions following an
exceedance of g non-storm water action level (NAL or action level) is a violation of this
Order. Establishing NALSs at levels appropriate to protect water quality standardsis
expected to lead to the identifi cation of signifi icant sources of pollutants in dry weather
non-storm water discharges.

Discussion of Finding E.12. This Order includes the existing requirement that -
Copermittees effectively prohibit unauthorized non-storm water discharges in the MS4s,
It also includes the following prohibition set forth in the Basin Plan: “The discharge of
waste to waters of the state in a manner causing, or threatening to cause a condition of
pollution, contamination or nuisance as defined in California Water Code section 13050
is prohibited.” (Prohibition A.1.) As discussed in the Order’s Findings on discharge
characteristics, e.g.,, C.2.,C.4.,, C.6, C.7.,,C.9, C.14., and C.15., the Copermittee’s
reliance on BMPs for the past 19 years has not resulted in compliance with applicable
water quality standards or compliance with the requirement to effectively prohibit
Junauthorized discharges of non-storm water in the MS4. The Regional Board has

evaluated (in accordance with 40 CFR 122.44(d)(1)) past and eXIstan control (BMPs),
non-storm water effluent monitoring results, the sensitivity of the species in receiving
waters (e.g. . endangered species), and the potential for effluent dilution and has
determined that existing BMPs to control pollutants in storm water discharges are not
sufficient to protect water quality standards in receiving waters and the existing
requirement that Copermittees effectively prohibit unauthorized non-storm water
discharges into the MS4 historically results in the discharge of pollutants to the receiving
waters.

Jt is appropriate to establish dry weather non-storm water action levels grotecﬁve of
water quality standards to measure poliutants levels in the discharge of dry weather
non-storm water that could indicate non-compliance with the requirement to effectively

Al132329417.] 9 -
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| wnauthorized discharges of non-storm water into the MSds. Historically, discharges of __

prohlbltynauthorqzeq non-storm water discharges into the MS4 and/or that these _

discharges are causing, or threatening to cause, a condition of poliution, contamination
or nuisance in the receiving waters. NALs are not numeric effluent limitations. An.

exceedance of an NAL requires the Copermittees to initiate a series of source
investigations and/or elimination actions to address the exceedance. Results from the
NAL monitoring are to be used in developing the Copermittees annual work plans.
Failure to undertake required source investigation and/or elimination actiong in a timely
manner following an exceedance of an NAL is a violation of this Order. Please see
further discussion in the directives section C of the fact sheet. :

A purpose of monitoring, required under this and previous Orders, as stated in the
Monitoring and Reporting Program is to “detect and eliminate illicit discharges and illicit
connections to the MS4” and to answer the following core management questions:

1. Are conditions in receiving waters protective, or Iikefy to be protective, of
beneficial uses?

2. What is the extent and magnitude of the current or potential receiving water
problems? :

3. What is the relative MS4 discharge contnbutlon to the receiving water

problem(s)?

4. What are the sources of MS4 discharge that contribute to receiving water
problem(s)?

5. Are conditions in receiving waters getfing better or worse?
For the past4 permit cycles (19 years), Copermittees have utilized their IC/ID program

to identify and eliminate non-storm water discharges that are sources of pollutants to
the MS4. The Copermittees are also subject to the requirement to effectively prohibit

unauthorized non-storm water do occur, resulting in the discharge of pollutants to the

receiving waters. NALs have been included in this Order to assist fhe Copermittees in

complying with the requirement to effectively proh|b1tynauthonzed non-storm water

discharges that are a source of pollutants in the receiving waters.
Page 106
C. Non Storm Water Dry Weather Action Levels

The foliowing legal authority applies to Section C:

Broad Legal Authority: CWA section 402, 402(p)(3)(B)(ii), CWC §13377, 40 CFR
122.26(d)(2)(i)(B, C, E, and F), and 40 CFR 122.26(d)(2)(iv).

Specific Legal Authority:

A73232947.1 10

[ Deleted: all types of j

of this Order a2

- [ Deleted: While not alone a violatiorr]

[ Deleted: all types of

LDeleted ensure that

[ Deleted:

[Deleted all types of

| N, N o N S

| Formatted: Position: Horizontal:
.| 4.17", Relative to: Page, Vertical: 0",

Relative to: Paragraph

|




7

The Clean Water Act section 402(p)(3)(B)(ii) provides that MS4 permits “shall include a
requirement to effectively prohibit non-storm water discharges into the storm sewers.”

Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B) provides that the proposed
management program “shall be based on a description of a program, including a
schedule, to detect and remove (or require the discharger to the municipal storm sewer
to obtain a separate NPDES permit for) illicit discharges and improper disposal into the
storm sewer.” '

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the Copermittee
include in its proposed management program “a program, including inspections, to
implement and enforce an ordinance, orders or similar means to6 prevent illicit
discharges to the municipal storm sewer system,; this program description shall address
all types of illicit discharges, however the [listed exempt] category of non-storm water
discharges or flows shall be addressed where such discharges are identified by the
municipality as sources of pollutants to waters of the United States.”

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(2) provides that the Copermittee’
include in its proposed management program “a description of procedures to conduct
on-going field screening activities during the life of the permit, including areas or
locations that will be evaluated by such field screens.”

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(3) provides that the Copermittee
- include in its proposed management program “procedures to be followed to investigate
portions of the separate storm sewer system that, based on the results of the field
screen, or other appropriate information, indicate a reasonable potential of containing
illicit discharges or other sources of non-storm water.”

Section C establishes non-storm water dry weather action levels (see also Finding C.14,
Finding E.12 and the Discussion for those sections). ‘

Non-exempted, non-storm water discharges are to be effectively prohibited from
entering the MS4 or become subject to another NPDES permit (see Federal Register,
Vol. 55, No. 222, pg. 47995). Conveyances which continue to accept non-exempt, non-
storm water discharges do not meet the definition of MS4 and are not subject to section
402(p)(3)(B) of the CWA unless the discharges are issued separate NPDES permits.
Instead, conveyances that continue to accept non-exempt, non-storm water discharges
that do not have a separate NPDES permit are subject to sections 301 and 402 of the
CWA (see Federal Register, Vol. 55, No. 222, pg. 48037).

The Order requires the sampling of a representative percentage of major outfalls and
other identified stations within each hydrologic subarea. While it is important to assess
all major outfall discharges from the MS4 into receiving waters, to date the
Copermittees have implemented a dry-weather monitoring program that has identified
major outfalls that are representative of each hydrologic subarea and have randomly
sampled other major outfalls. Thus, it is expected that the Copermittees will utilize past
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dry weather monitoring in the selection and annual sampling of a representative
percentage of major outfalls in accordance with the requirements under Section C.4.

Background and Rationale for Reqguirements

The Regional Board developed the requirements for dry weather non-storm water éction

levels based upon an evaluation of existing controls, monitoring and reporting programs
(effluent and receiving water), special studies, and based upon Findings C.1 C.3, C .4,
C.6, C.7 and C.14.

Water Quality Control Plan

Section 303(C) of the Clean Water Act requires the state to establish Water Quality
Standards (WQS). WQS define the water quality goals of a waterbody, or part thereof,
by designating their use or uses to be made of the water and by setting criteria
necessary to protect those uses. '

The Regional Board's Water Quality Control Plan for the San Diego Basin (Basin Plan)
designates beneficial uses, establishes water quality objectives, and contains
implementation programs and policies to achieve those objectives for all waters
addressed through the Basin Plan. The Basin Plan was adopted by the Regional Board
on September 08, 1994, and was subsequently approved by the State Board on .
December 13, 1994. Subsequent revisions to the Basin Plan have also been adopted
by the Regional Board and State Board.

State Board Resolution No. 88-63 establishes state policy that all waters, with certain
exceptions, should be considered suitable or potentially suitable for municipal and
domestic supplies. Requirements of this Order do not include effluent limitations _
reflecting municipal and domestic supbly use as all waters within the County of Orange
under this Order are specifically exempted from municipal and domestic supply as a
Beneficial Use.

The State Board adopted the Water Quality Control Plan for Ocean Waters of California
{Ocean Plan) in 2005, it was approved by USEPA, and became effective on February
14, 2006. The Ocean Plan establishes Water Quality Objectives, general requirements
for management of waste discharged to the ocean, effluent quality requirements,

_ discharge provisions, and general provisions. Limitations derived from the Ocean Plan
have been included in this Order to protect the Beneficial Uses of enclosed bays and
estuaries because their Beneficial Uses are similar

National Toxics Rule (NTR) and California Toxics Rule (CTR)

The USEPA adopted the NTR on December 22, 1992, which was amended on May 04,
1995, and November 08, 1999. The CTR was adopted by USEPA on May 18, 2000,
and amended on February 13, 2001. These rules include water quality criteria for
priority pollutants and are applicable to non-storm water discharges from the MS4.
Criteria for 126 priority pollutants are established by the CTR. USEPA promulgated this
rule to fill a gap in California water quality standards that was created in 1994 when a
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California court overturned the State’s water quality control plans containing criteria for
priority toxic pollutants. The federal criteria are legally applicable in the State of
California for inland surface waters, enclosed bays and estuaries for all purposes and
programs under the CWA.

Antidegradation Policy

Section 131.12 of 40 CFR requires that the State water quality standards include an
antidegradation policy consistent with the federal policy. The State Board established
California’s antidegradation policy in State Board Resolution No. 68- 16. Resolution No.
68-16 incorporates the federal antidegradation policy where the federal policy applies
under federal law. Resolution No. 68-16 requires that existing quality of waters be
maintained unless degradation is justified based on specific findings. The Regional
Boards’ Basin Plans implement, and incorporate by reference, both the State and
federal antidegradation policies. Permitted non-storm water discharges from the MS4
are consistent with the antidegradation provision of 40 CFR section 131.12 and State
Board Resolution No. 68-16.

Monitoring and Reporting

40 CFR Section 122.48 requires that all NPDES permits specify requirements for
recording and reporting monitoring results. Sections 13267 and 13383 of CWC
authorize the Regional Boards to require technical and monitoring reports. The
Monitoring and Reporting Program establishes monitoring and reporting requirements to
implement state and federal regulations. The Monitoring and Reporting Program can be
found as Attachment E of the Order.

Dilution or Mixing Zones

In order to protect the Beneficial Uses of receiving waters from pollutants as a result of
non-storm water MS4 discharges, this Order does not provide for a mixing zone or a
zone of initial dilution except when the discharge is to the surf zone.

The San Diego Region has predominately intermittent and ephemeral rivers and
streams (Inland Surface Waters) which vary in flow volume and duration at spatial and
temporal scales. Therefore, it is assumed that any non-storm water discharge from the
MS4 into the receiving water is likely to be of a quantity and duration that does not allow
for dilution or mixing. For ephemeral systems, non-storm water discharges from the
MS4 are likely to be the only surface flows present within the recemng water during the
dry season.

MS4 discharge points to bays, estuaries and lagoons are not designed to achieve
maximum initial dilution and dispersion of non-storm water discharges. Thus, initial
dilution factors for non-storm water discharges from the MS4 into bays, estuaries, and
lagoons are conservatively assumed to equal zero.

It is appropriate to base numeric action Ievéls for dry weather non-storm water
discharges on these considerations.

I A/73232947.1 13
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California Ocean Plan

A discharge to a surf zone occurs when the non-storm water discharge point from the
MS4 discharges:

a) Directly into the ocean in a wave induced érea subject to long-shore
conditions; or

b) Across a primarily sandy substrate beach and subsequently directly into a
wave induced area subject to long-shore conditions;

Establishment of Action levels

Action levels in the Order are based upon numeric or narrative water quality objectives
and criteria as defined in the Basin Plan and the Water Quality Control, Plan for Ocean

Waters of California (Ocean Plan), The Regional Board recognizes that use of action .. -]

levels will not necessarily result in detection of all unauthorized sources of non-storm
water discharges because there may be some discharges in which pollutants do not
exceed established action levels.

In June of 20086, the California Water Board’s Blue Ribbon Storm Water Panel released
it's report titled ‘The Feasibility of Numerical Effluent Limits Applicable to Discharges of
Storm Water Associated with Municipal, Industrial and Construction Activities.” The
report only examined numerical limits as applied to storm water and not non-storm
water. In the recommendations, the Blue Ribbon panel proposed storm water action
levels which are computed using statistical based population approaches. For example,
Section D of the Permit uses a recommended statistical approach to develop storm
water action levels. The Blue Ribbon panel did not examine the efficacy of action levels
or recommendations for development of action levels for non-storm water discharges.

For discharges to inland surface waters, action levels are based on the EPA water
quality criteria for the protection of aquatic species, the EPA water quality criteria for the
protection of human health, water quality criteria and objectives in the applicable State
plans, effluent concentration available using best available technology, and 40 CFR
131.38. Since the assumed initial dilution factor for the discharge is zero and a mixing
zone is not allowed, a non-storm water discharge from the MS4 could not cause an
excursion from numeric receiving water quality objectives if the discharge is below the

Aaction levels contained in the Order. Likewise, discharges below action levels to the surf -

zone cannot cause excursions from water quality objectives.

Dry weather monitoring of non-storm water MS4 effluent conducted under the previous
Order (R9-2002-001), which relies on BMPs as controls to protect water quality
standards, has identified pollutants that are found in non-storm water discharges.

Monitoring of pH, Dissolved Oxygen, Phosphorus, Nitrate, Turbidity and Methylene Blue .

Active Substances (MBAS) in non-storm water MS4 discharges has shown that the

effluent concentrations are above state water quality criteria. Therefore, it is appropriate
to establish pumeric action levels for these poliutants to assistthe Copermittees in =~ -~
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| meeting the requirement to effectively prohibit unauthorized non-storm water discharges .-
"~ { Deleted: all types of )

into the MS4s.

Water Quality Limited Segments on the current 303(d) list (2006) within the jurisdiction
of this Order have been identified due to exceedances of Sulfate, Chloride and Total
Dissolved Solids criteria from a source which is currently unknown (see Table 2a).
These pollutants are not monitored for under the current non-storm water MS4 effiuent
monitoring program. This Order now requires non-storm water MS4 discharge
monitoring to include monitoring for Sulfates, Chlorides and Total Dissolved Solids.

Priority pollutants analyzed included Cadmium, Copper, Chromium, Lead, Nickel, Silver
and Zinc. These priority pollutants are likely to be present in non-storm water MS4
discharges (see Finding C.3) and dissolved metal effluent monitoring is available from
the previous Order. The most stringent applicable water quality criteria have been
identified for these seven metals and, excluding Chromium (V1), and all are dependent
on receiving water hardness. The conversion factors for Cadmium and Lead are also
water hardness dependent (40 CFR 131. 38(b)(2)) These levels are established as the
action Ievels for these constituents.

While efﬂuent monitoring is available from the previous Order, the monitoring was done
for dissolved concentrations and lacked a measurement of receiving water hardness.
Due to the multiple point source discharges of non-storm water from the MS4, a
discharge may enter a receiving water whose hardness will vary temporally. In addltlon
hardness may vary spatially within and among receiving waters

However, other information is available to determine the approprlateness of an action
level. Existing effluent monitoring concentrations absent of receiving water data, no
dilution credit or mixing zone allowance, current 303(d) listings of receiving waters for
other poliutants, receiving water monitoring data, and the classification of waters as
critical habitat for endangered and species of concern, provide evidence that NALs are
appropriate for these priority pollutants at this time in order to assist the Copermittees in
meeting the requirement to effectively prohibit unauthorized non-storm water d|scharges
into the MS4s.

Existing effluent data (see attachment F), absent receiving water hardness, provides
evidence that it is appropriate to include NALs based on a conservative hardness level.
Absent receiving water hardness, all analyzed metals, are discharged at concentrations
which may be in exceedance of CTR criteria depending on receiving water hardness.
Chromium effluent data that is available is in the form of total Chromium. However,

| Chromium criteria are for Chromium 11l and Chromium VI. Therefore, the total

Chromlum measurement is madequate but can be used as an estimate of Chromium 1Il -

and VI concentrations.

As discussed, inland surface waters, enclosed bays, and estuaries have conservatively
| been allotted a mixing zone and dilution credit of zero. As discussed in Finding C.7 and

discussion, multiple receiving waters within the County of Orange ‘are 303(d) listed fora

number of pollutants, including toxicity. The 303(d) listing of a waterbody as impaired
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~ provides evidence that the receiving water(s) are already experiencing negative
impacts. These water quality limited segments are more susceptible to degradation from
the synergistic addition of more pollutants, even from upstream discharges. It is
therefore appropriate to include numeric action levels designed to ensure that the
Copermittees are complying with the requirement to effectlvely prohibit unauthorized
dlscharges of non-storm water into the MS4s.

Copermittees have monitored the receiving waters for MS4 discharges pursuant to
requirements under Order R9-2002-0002. Dry weather receiving water data indicates
poor conditions within waters receiving non-storm water MS4 discharges. Urban stream
bioassessment conducted under the Order (2002-2008) has documented all non-
reference sites as consistently having poor or very poor Index of Biotic Integrity (IBI)
scores, in part due to receiving water toxicity.2

Receiving waters within the jurisdiction of this Order are classified as critical habitat,
including being designated with the RARE beneficial use, for endangered, threatened
and species of concern including, but not limited to, O. mykiss irideus, E. newberryil, A.
marmorata pallida and G. orcutti.

The Regional Board evaluated discharges to the surf zone per the California Ocean
Plan, Appendix VI and in accordance with 40 CFR 122.44(d). Indicator bacteria, pH,
turbidity (NTU), and metals were analyzed for the purpose of determining the leveis of
these constituents in non-storm water discharges from the MS4.

The Regional Board has determined that there is not sufficient information at this time to
develop action levels for pH, turbidity and metals. While non-storm water MS4 effluent
data is available, the data collected is for discharges to inland surface waters, enclosed

_bays and estuaries. Preliminary receiving water data and limited non-storm water MS4
discharge data collected under the Ambient Coastal Receiving Water Monitoring
indicates some exceedances of criteria for metals in the discharge, and toxicity in
receiving waters®. However, the Regional Board believes the level of data available is
insufficient, and is requiring additional monitoring of pH, turbidity and metals in non-
storm water MS4 discharges to ocean waters (discharges to the surf zone).

Water Quality Limited Segments on the current 303(d) list (2006) for the Pacific Ocean
shoreline within the jurisdiction of this Order have been identified due to exceedances of
Indicator Bacteria criteria whose known source includes non-storm water discharges
from the MS4. These 303(d) listed segments support extensive REC-1 beneficial uses
and are located within State'Marine Reserves and Conservation Areas. The listing of
receiving waters as 303(d) listed for bacteria supports the inclusion of action levels to
ensure that the Copermittees are complying with the requirement to effectively prohibit
all types of unauthorized non-storm water discharges into the MS4. In addition, no
dilution credit or mixing zone allowance is included in developing numeric action levels
for the discharge of a pollutant to waters which are 303(d) as impaired for that poliutant.

2 2006-07 and 2007-08 Unified Annual Progress Reports.
3 2007-08 Unified Annual Progress Report.
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Compliance with Permit, .

Dischargers shall be deemed o be out of compliance with this Order if the Copermittee
failed to take the prescribed responsive actionsg in response to an exceedance ofa

exceedance, they are still subject to the prohibitions found in Sections A and B ofthe =

Order.

When determining to take an action in response to the NALs and more than one sample :

result is available in a month, the discharger shall consider the frequency,
magnitude, and number of constituents exceeding the NALs, ,

Page 155, Section F.4.e. lllicit Dlscharge Detection and Elimination
(Investigations)

The Copermittees currently use action levels to facilitate the determination of when
source investigation studies are warranted based on data from the dry-weather
monitoring program. One set of criteria is based on regional averages of constituent

concentrations that were developed based on randomly selected storm drains. Another

. set of criteria is based on trends at a particular station. These are reasonable criteria if
decision-makers are properly trained and action levels set by the County are in
compliance with dry weather non-storm water action levels as required in Section C.
The ability of the local managers to interpret dry-weather monitoring data collected by

the County has greatly improved in the last two years, and continued training is required

in section F.4.i.

e =~
1 Deleted: Calculations for Discharges
to Inland Surface Waters, Enclosed
Bays, and Estuaries.|

On the basis of the foregoing
discussion, the NALs were calculated
with the following considerations and
assumptions:y

No dilution credit is considered for the
discharge. Therefore, the discharge
must comply with the Water Quality

.| Objective at the point of discharge.{|

For NALs based on CTR,
implementation was done using the
procedure list as outlined in the SIP
(see below example).q

NAL CTR/SIP Calculation — Zinc
Example: §

Criteria for Priority Toxic Poliutants in
the State of California is described in
the CTR table listed in 40 CFR
131.38.

Insert Tablef

These criteria are expressed in terms
of the dissolved fraction of the metal
in the water column, [See footnote
“m" to Table in paragraph (b)(1) of 40
CFR 131.38].7

40 CFR 122.45(c) requires that this
Order include effluent limitations as
total recoverable concentration;
therefore it is appropriate to include
action levels also as total recoverable
concentration.y|

The SIP requires thatif it is necessary
to express a dissolved metal value as
a total recoverable and a site-specific
translator has not yet been
developed, the Regional Board shall
use the applicable conversion factor
from 40 CFR 131.38.

The term “Conversion Factor” (CF)
represents the recommended

‘| conversion factor for converting a.

,H l’x‘ metal criterion expressed as th(" | 127
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Considering the benefits described above, the Receiving Waters Monitoring and 1| Deleted: concentration of the
Reporting Program (MRP) has been designed to determine impacts to receiving water g;s:;iﬁsgltj%:?r:aﬁ?tw:: 'ttr?:;%uon
quality and beneficial uses from storm water runoff and to use the resuits to refine the Bvel and greater than or equal to the
Copermittees’ storm water runoff management programs for the reduction of storm reported Minmum Levell

" water poliutant loadings to the MEP. For non-storm water discharges, monitoring has ! Deleted:)

been designed for the identification of prohibited illicit discharges and to determine

N NN

{ Deleted: AMALs
appropriate actions to take in response to dry weather non-storm water action levels. Deleted: compute the arithmetic
Additionally, the results from dry weather non-storm water monitoring can be used to
evaluate exempted non-storm water discharges as a source or conveyance of
pollutants. The primary goals of the MRP include:

Page 186,

Dry Weather Non-storm Water Action Levels

A/13232941.1 : 17 .
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Section II.C of the MRP describes the monitoring to be conducted by the Copermittees
to determine exceedances of dry weather non-storm water action levels. . ____

Section 11.B.3 has been changed by removal of the Dry Weather Field Screening and
Analytical Monitoring and subsequent replacement with section lI.C for Dry Weather
Non-Storm Water Action Level Monitoring.

This change is required to assess gxceedances of action levels for non-storm water .

discharges from the MS4 into receiving waters. The required sampling frequency has
been changed to allow Copermittees to sample a representative number of discharge
points and the sampling methodology has been changed to grab sampling. This is
expected to allow Copermittees to maintain a cost-neutral dry weather monitoring
program that is similar to their existing IC/ID monitoring program.

Page 189, U. Attachment F — Source Data

Attachment F contains data utilized for the development of Storm Water Action Levels
and Non-storm Water Action Levels.
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Cadmium (Total Recoverable) = exp(0.7852[in(hardness)] — 2.715)
Chromium Il (Total Recoverable) = exp(0.8190[in(hardness)] + 6848)
Copper (Total Recoverable) = exp(0.8545[in(hardness)] — 1.702)
Lead (Total Recoverable) = exp (1.273[in(hardness)] — 4.705)
~ Nickel (Total Recoverable) = exp (.8460[in(hardness)] + 0.0584)
Silver (Total Recoverable) ‘ = exp (1.72[in(hardness)] — 6.52)
Zinc (Total Recoverable) = exp (0.8473[in(hardness)] + 0.884)
b. Action levels for discharges to bays, harbors and lagoons/estuaries:

Insert Table 4.b: General Constituents
C. Action levels for discharges to the surf zone:

Insert Table 4.c: General Constituents

iPa
Calcula |ons for
Estuaries.

lscharqes to InIan Surface Waters Enclosed Bavs and ‘

On the basis of the foregoing discussion, the NALs were calculated with the
following considerations and assumptions:

No dilution credit is considered for the discharge. Therefore, the discharge
must comply with the Water Quality Objective at the point of discharge:

For NALs based on CTR, implementation was done using the procedure
list as outlined in the SIP (see below example).

NAL CTR/SIP Calculation — Zinc Example:

Criteria for Prlorlty Toxnc Pollutants in the State of Cahfornla is described in the
CTR table listed in 40 CFR 131.38.

Insert Table

These criteria are expressed in terms of the dissolved fraction of the metal in the
water column. [See footnote “m” to Table in paragraph (b)(1) of 40 CFR 131.38].

40 CFR 122.45(c) requires that this Order include effluent limitations as total
recoverable concentration; therefore it is appropriate to include action levels also
as total recoverable concentration.



fa | )

The SIP requires that if it is necessary to express a dissolved metal value as a
total recoverable and a site-specific translator has not yet been developed, the
Regional Board shall use the applicable conversion factor from 40 CFR 131.38.

The term “Conversion Factor” (CF) represents the recommended conversion
factor for converting a metal criterion expressed as the total recoverable fraction
in the water column to a criterion expressed as the dissolved fraction in the water
column. '

Total recoverable concentration * CF = Dissolved concentration criterion
or

Total recoverable concentration = Dissolved concentration criterion/ CF
 Insert Table

Effluent Variability multiplier and Coefficient of Variation (CV)

For each concentration based on an aquatic life criterion, the long-term average
(LTA) is calculated by multiplying the concentration with a factor that adjusts for
effluent variability. The multiplier can be found in Table 1 of the SIP. Since this
Order does not have existing data to properly conduct a variability analysis in
accordance with the SIP, the CV has been set equal {o 0.6 per SIP requirements.
The current effluent data is limited due to the small number of representative
outfalls sampied, the lack of outfalls discharging to representative waterbodies
within the Region, and the targeted nature of the sampling design.

Based upon a CV of 0.6, Table 1 of the SIP requires an effluent variability as
follows:

Acute Multiplier =0.321
Chronic Multiplier = 0.527

The long-term average (LTA) is calculated by multiplying the total recoverable
concentrations for zinc with the acute and chronic multipliers:

LTA Acute =95 ug/L * 0.321 = 30.5
LTA Chronic = 86 ug/L * 0.527 = 45.3

The MDAL and AMAL will be based on the most limiting of the acute and chronic
LTA, in the case for copper the most limiting LTA is the acute of 30.5 ug/L

NALs are calculated by multiplying the most limiting LTA with a multiplier that
adjusts for the averaging periods and exceedance frequencies of the criteria and
the effluent limitations. The multiplier can be found in Table 2 of the SIP. Since




this Order has insufficient data, the CV has been set to 0.6 and since sampling

frequency is four times a month or less, n has been set equal to 4 per the SIP.

Insert Table 2.

Therefore, from Table 2 of the ‘SIP, the LTA multibliers will be as follows:
MDAL Multiplier = 3.11

AMAL Muttiplier = 1.55

The MDAL and AMAL limits are calculated by multiplying the LTA with an LTA
multiplier for each limit:

MDAL = 30.5 ug/L * 3.11 = 95 ug/L
AMAL = 30.5 ug/L * 1.55 = 47 ug/L

Calculations for Discharges to the Surf Zone

The Average Monthly and Maximum Daily NALs were calculated with the
following considerations and assumptions:

No dilution credit is considered for the discharge. Therefore, the discharge must
comply with the Water Quality Objective at the pomt of discharge. Whole Effluent
Toxicity (WET) Testing Requirements .

A WET limit is required if a discharge causes, has a reasonable potential to
cause, or contributes to an exceedance of applicable water quality standards,
including numeric and narrative. Since these types of dlscharges are prohlblted
under this Order, WET limits are not applicable.

Discussion of AMALs, MDALSs and Instantaneous Maximums

Where practical, action levels in this Order have been expressed as both AMALSs
and MDALs. Certain action levels may not practicably be expressed as AMALs
and MDALs due to specific BPO language, sampling requirements and/or a lack
of Criteria. Based upon the likely sampling frequency of the Copermittees, the
frequency of sampling will occur such that grab samples are taken once per
sampling day. This single sample would then be subject to MDALs and
Instantaneous Maximum levels. In this case, the more conservative action level
would apply. In addition, it is expected that some effluent monitoring will occur
less than or equal to once per month. In this scenario, the MDAL, AMAL and
Instantaneous Maximum levels would need to be met based upon one sample,
unless sampling did not occur. For some BPOs, AMALs have been excluded and
only MDALs/Instantaneous Maximums set to prevent redundancy in action
levels.




compute the arlthmetlc mean unless the data set contalns one or more reported
determinations of DNQ or ND. In those cases, the discharger shall compute the
median in place of the arithmetic mean in accordance with the following '
procedure:

(1)  The data set shall be ranked from low to high, reported ND determinations
lowest, DNQ determinations next, followed by quantified values (if any).
The order of the individual ND or DNQ determinations is unimportant.

(2)  The median value of the data set shall be determined. If the data set has
an odd number of data points then the median is the middle value. If the
data set has an even number of data points, then the median is the
average of the two values around the middle unless one or both of those
points are ND or DNQ, in which case the median value shall be the lower
of the two data points where DNQ is lower than a value and ND is lower
than DNQ

I I
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PATRICIA C. BATES

CHAIR, ORANGE COUNTY BOARD OF SUPERVISORS
SUPERVISOR, FIFTH DISTRICT

ORANGE COUNTY HALL OF ADMINISTRATION
333 W. SANTA ANA BLVD.
P.Q. BOX 687, CALIFORNIA 92701
PHONE (714) 834-3550 FAX (714) 834-2670
hitp://bos.ocgov.com/fifth/

September 28, 2009
By E-mail and U.S. Mail

Dr. Richard Wright

Chair

California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100

San Diego, CA 92123-4340

~ Subject: Comment Letter, Tentative Order No. R9-2008-0002 NPDES No. CAS0108740
Dear Dr. Wright:

‘ On behalf of the County of Orange, we provide these comments on Tentative Order No.
R9-2009-0002, NPDES No. CAS0108740 - Waste Discharge Re’quiren")ents for Discharges of
Runoff from the Municipal Separate Storm Sewer Systems (MS4s) Draining the Watershed of
the Counly of Orange, the Incorporated Cities of Orange County, and the Orange County Flood
Control District within the San Diego Region. The comments were prepared in consultation with
our co-permittees and the cities of Aliso Viejo, Dana Point, Laguna Hills, Laguna V\'Ioods,.Lék‘e
Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, and San Juan Capjstrano have
directed that they be recognized as concurring entities. This cover letter focuses on geneéral

areas of concern with the Tentative Order. Detailed technical and legal comments are attached.

At the Public Hearing on July 1, 2009, your Board members highlighted two key issues of
common concern: the permit’s consistency with May.2009 permit adopted in the Santa Ana
Region and cost néutrality with our current permit in the San Diego Region. Permitting
consistency is a key issue for the Orange County Stormwater Program because our compliance

programs are integrated countywide and four jurisdictions are split between the two regions.
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Fundamentally different requirements between our two permits — particularly within the same
city — damage the credibility of the regulatory framework and thwart our ability as local
government to cost effectiVely address key environmental mandates. Since the Tentative Order
continues to present a number of unprecedented requirements, it is necessary for us to continue

to seek revisions fo the Tentative Order that support alignment between the North and South

County permit requirements.

With respect to “cost neutrality” and cost effectiveness, ihere are three aspects of the permit to _
bring to your attention. First, your staff has indicated its inte-ntion'to remain steadfast on the
inclusion of numeric effluent limits for dry weather flows. Even though exceedances of these
limits are written to function as “action levels,” by using the term “effluent limits” and specifically
“numeric efﬂﬁent limits” (NELs) ihe permit potentially subjects pérmittées to mandatory
minimum penaities under the Wate_r Code for exceedances of NELs. While we would strongly

- oppose any effort to impose mandatory minimum penalties in such a situation, the entire

process imposes potentially significant legal and transactional costs upon the Permittees.

Our analysis of envirohmental quality data shows fhat a number of these NELs will not be
achieved at any time or in any part of our storm drain system. Moreover, they are not being
achieved at reference sites in areas completely removed from any urban influence. Their
technical derivation is clearly flawed and there is no legal requirement for their inclusion.
Consequently, we strongly object to the inclusion of NELs in the Tentative Order and would
once again recommend the model application of water quality benchmarks in our existing dry
weather reconnaissance program as the basis of non—stormwater permitting. This approach will
achieve meaningful water quality improvements in a cost effective manner and is consistent with
the Santa Ana Region permit.

There is a second cost concemn presented by the escalating administrative burden from a

number of the Tentative Order’s provisions. New requirements arbitrarily establish municipal
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responsibility for sanitary sewer collection systems already subject to separate State regulation.
Annual inspection of treatment controls in completed land development and redevelopment
projects would be required for the first time. Greater regulatory oversight of and attention on
private residences and mobile businesses is prescribed. There is a requirement to augment

existing countywide, regional, watershed, and jurisdictional plans, with an additional

jurisdictional planning process. In addition, technically challenging new standards will need to

" be developed and implemented for land development. There are also significant new

monitoring obligations. All of these new requirements have significant resource implications for
local government. [n the current economy, local governments in Orange County are dealing
with shrinking budgets not unlike State agencies. Cons_equehtly, a key test of the acceptability
of the Tentative Order will be a calculation that shows that all of the prescriptive new
requirements represent the most cost effective and cost neutral means of achieving our

common goal of further improved water quality.

Finally, a major portion of the additional cost burden presented by the Tentative Order will
ultimately be borne by the proponents of land development and redevelopment projects and
therefore new owners of property. There is significant concern here regarding the potential

imposition requirements that will stymie redevelopment, lead to limited environmental benefits

~ and possibly even undesirable environmental outcomes, and for which there is currently no

technical consensus. To illustrate this uncertainty, each recently released municipal stormwater
permit in California applies its own version of hydromadification standards for land development.
The North Orange County Permittees are now working to craft a model for land developmeht.
that presumes the application of low impact development (LID) best management practices
(BMPs) based upon a prioritized consideration of infiltration, capture and reuse,
evapotrénspiration, and bio-retention/bio-filtration, and requires treatment of residual runoff

volumes when the application of LID BMPs has been determined to be infeasibie at site, sub-
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regional, and regional scales. The model will also integrate options for water quality credits and
provide for alternate compliance approaches including participation in a watershed project .and
contributions to an in-lieu fund. Because it is imperative that the Order eventually adopted by
the Board provide similar direction for land development as the North County permit, deliver

meaningful water quality outcomes, and be accepted by the development community, there is

now a vital need for a change in direction in this key area of the Tentative Order.

Our épeciﬁc comments and concemns pertaining to the legal and policy, technical, and

monitoring and reporting provisions of the Tentative Order are presented in the following

Attachments:

e Attachment A presents initial comments on our main legal and policy issues.
» Attachment B presents initial technical comments and suggested language on specific
requirements contained within the Tentative Order.

» Attachment C includes initial comments on the Monitoring and Reporting Program.

Thank you for your attention to our comments. Please contact Mary Anne Skorpanich at (714)

955-0601 with any questions on this matter.

Sincerel

Pat Bates
Chair, Orange County Board of Supervisors

Attachment A: County of Orange Legal Comments
Attachment B: County of Orange Technical Comments
Attachment C: County of Orange Monitoring & Reporting Program Comments

cc: John Robertus, Executive Officer
City Permittees
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ATTACHMENT A

ORANGE COUNTY LEGAL COMMENTS ON
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION
TENTATIVE ORDER No. R9-2009-0002
NPDES NO. CAS0108740

INTRODUCTION

This Attachment A contains the principal legal comments of the County of Orange (the “County”)
on Tentative Order No. R9-2009-0002 dated August 12, 2009 (“Tentative Order”). Although the
Fact Sheet/Technical Report dated August 12, 2009 is referenced in this attachment, the
County has not provided detailed legal comments on the document. The County reserves the
right to provide additional legal comments, on both the Tentative Order and Fact
Sheet/Technical Report, before the close of the public hearing to adopt the Tentative Order.

Regional Board staff suggested that comments on the Tentative Order should focus on ¢hanges
made since the last draft and errata were presented to the Board on July 1, 2009. However,
staff have not provided a “redline” showing these changes. The last pubhc release dratft of the
Tentative Order was dated March 13, 2009 (this draft itself is published on the Board's web site
as a redline). Since that draft, staff have circulated several “tentative” and “draft” updates and
errata. Because of potential for confusion that these various drafts, updates and errata have
created, the County’s comments focus on all substantive issues of concern, including staff's July
1, 2009 Response to Comments. In other words, the County is commenting on changes made
and changes not made from prior drafts of the Tentative Order.

The County incorporates by reference its written comments on all prior versions of the Tentative
Order (including Tentative Order Nos. R9-2007-0002 and R9-2008-0001) to the extent they
have not been adequately addressed by the August 12, 2009 draft.

Primary Legal Comments

. The Non-Stormwater Provisions of the Tentative Order Are Not Su pported by
- Federal Law

Directives B and C of the Tentative Order include provisions that are not supported by and go
beyond the requirements of the Clean Water Act and federal regulations. Directive B.2 is
inconsistent with federal law in that it regulates categories of non-stormwater discharges into the
MS4 that U.S. EPA explicitly designated as exempt, and gives the Regional Board greater

" authority over these discharge categories than provided by the federal regulations. Similarly,
the numeric effluent limitations imposed on non-stormwater discharges from the MS4 in
Directive C are completely without support under the Clean Water Act or federal regulations.

In general, as discussed below, because federal law regulates the discharge of pollutants from
the MS4, the Tentative Order’s differentiation throughout the permit between discharges of
stormwater and non-stormwater from the MS4 are inappropriate, confusing and not supported
by law.

Page 1 of 15
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A. The Clean Water Act and Federal Regulations are Very Clear as to the
Scope of Non-Stormwater Regulation Required in an MS4 Permit -

Section 402(p)(3)(B)(ii) of the Clean Water Act requires that MS4 permits include a requirement
to effectively prohibit non-stormwater discharges into the MS4. The federal regulations include
two requirements or provisions designed to begin implementation of the “effective prohibition.”
55 Fed. Reg. 47989, 48037 (Nov. 16, 1990). The first provision requires permittees to perform
a screening analysis, intended to provide sufficient information to develop priorities for a
program to detect and remove illicit discharges. /d.; 40 C.F.R. 122.26(d)(1)(iv)(D). The second
provision requires permittees to develop a recommended site-specific management plan to
detect and remove illicit discharges (or ensure they are covered by an NPDES permit) and to
control improper disposal to MS4s. /d.; 40 C.F.R. 122.26(d)(2)(B). The federal regulations,
thus, focus on two types of non-stormwater discharges:

» |llicit discharges (dlscharges that are plumbed into the MS4 or that result from leakage of
sanitary sewer systems); and
* Improper disposal of materials such as used oil and other toxic materlals.

Id. at 48055.2

Of the second provision to implement the “effective prohibition” standard, the preamble to the
federal rule says that permittees are required to “detect and remove” or prevent illicit discharges
(or ensure they are covered by an NPDES permit) and to “control” improper disposal. 55 Fed.
Reg. at 48037.

1. lllicit Discharges

With respect to detecting and removing illicit discharges, the proposed stormwater rule required
permittees to have a program to prevent all illicit discharges into the MS4. 53 Fed. Reg. 49415,
49472 (December 7, 1988); 40 C.F.R. 122.26(d)(2)(iv)(B)(1). Commenters on the proposed rule
suggested that there was no need to prevent numerous categories of commonly occurring
discharges that did not pose significant environmental problems. 55 Fed. Reg. at 48037. U.S.
EPA disagreed that the commonly occurring discharges would never pose significant
environmental problems, but did admit that it was unlikely that Congress intended to require
permittees to effectively prohibit “seemingly innocent flows that are characteristic of human
existence in urban environments and which discharge to municipal separate storm sewers.” /d.

As a compromise, U.S. EPA revised the final rule by generally exempting from the illicit
discharge prevention program the categories of discharges identified by commenters. As stated
in the preambile: “the following categories of non-storm water discharges or flows [must be
addressed by the program] only where such discharges are identified by the [permittee] as

L An “illicit discharge” is defined in the federal regulations as any discharge to an MS4
that is not composed entirely of storm water except discharges pursuant to a NPDES permit
(other than the NPDES permit for discharges from the MS4) and discharges resulting from fire
fighting activities. 40 C.F.R. 122.26(b)(2).

2 Contrary to the assertion in the Response to Comments, the federal regulations and/or
preamble do not define “non-stormwater discharges™ as “illicit discharges.”
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sources of pollutants to waters of the United States...”® 55 Fed. Reg. at 48037 [emphasis
added]. U.S. EPA summarized the requirement in its Guidance Manual for the Preparation of
Part 2 of the NPDES Permit Application for Discharges from Municipal Separate Storm Sewer
Systems, November 1992 (“Part 2 Guidance Manual’):

While EPA does not consider these flows to be innocuous, they
are only regulated by the storm water program to the extent that
they may be identified [by the permittee] as significant sources of
poltutants to waters of the United States under certain conditions.

Part 2 Guidance Manual at p. 6-33.

Where a permittee identifies a specific discharge, within an otherwise exempt category, that is a
source of pollutants to waters of the United States, the permittee must address the discharge as
part of its illicit discharge program. See 55 Fed. Reg. at 47995 (discharges identified on a case-
by-case basis); Part 2 Guidance Manual at p. 6-33 (landscape irrigation from a particular site
may result in a water quality impact).

2. Improper Disposal

With respect to controlling improper disposal, the preamble provides that permittees’ program is
to “assist and facilitate in the proper management of used oil and toxic materials.” 55 Fed. Reg.
at 48056. The regulation itself provides that the program is to include a description of
educational activities, public information activities, and other appropriate activities to facilitate
the proper management of used oil and toxic materials. 40 C.F.R. 122.26(d)(2)(B)(6). Thus,
rather than using a stick to mandate that no used oil or other toxic materials ever enter the MS4,
the regulations require that permittees assist and facilitate, through public education, the proper
disposal of these materials such that they shouldn’t enter the MS4. Improper disposal does not
have to be prevented, it has to be controlled.

The Tentative Ordet ignores much of these clear requirements for regulating non-stormwater
through preventing illicit discharges and controlling improper disposal. It allows the Regional
Board to identify as sources of pollutants discharges within otherwise exempt non-stormwater
categories, rather than just permittees as provided by federal law. It deletes three entire
categories of exempt non-stormwater discharges rather than just the specific discharges within
those categories that may be a source of pollutants. More significantly, it imposes numeric
effluent limitations on non-stormwater discharges from the MS4. Because none of these
requirements or acts are authorized by federal law (and the Regional Board has not indicated it
is relying on state law), as discussed below in more detail, the County requests that all of them
be removed, revised or undone.

? In the text of the final rule, the word “only” was dropped. 55 Fed. Reg. at 48071.
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B. For Exempt Categories of Non-Stormwater Discharges, Only Where a
Permittee Identifies a Specific Discharge of Non-Stormwater to the MS4 as
a Source of Pollutants to Waters of the U.S. Must the Permittee Prevent the
Discharge to the MS4 ’

Staff's response to the County's May 15, 2009 comment on this issue ignores authority cited by
the County, misreads other authority, and fundamentally misconstrues the reason U.S. EPA
provided exempt categories of non-stormwater discharges.

The Part 2 Guidance Manual clearly explains, by way of example, that it is only where
landscape irrigation runoff from a particular site results in a water quality impact that the MS4
permittee must address the discharge, either through its management plan or by requiring the
discharger to obtain an NPDES permit. See Part 2 Guidance Manual at p. 6-33 (quoted in the
County’s May 15, 2009 comment letter). Staff's response to comments does not address this
authority. Just because runoff from one site is a source of pollutants to waters of the United
States doesn’t mean that the entire landscape irrigation category loses its exempt status.

Staff does address language in the preamble to the federal regulation, but misreads it. U.S.
EPA explains in the preamble the idea of exempt categories (or components) of non-
stormwater: .

[IIn general, municipalities will not be held responsible for
prohibiting some specific components of discharges or flows
“listed below through their municipal separate storm sewer system,
even though such components may be considered non-storm
water discharges, unless such discharges are specifically
identified on a case-by-case basis as needing to be addressed.

55 Fed. Reg. at 47995 (emphasis added). Staff somehow reads this language as providing
authority for removing entire categories (or components) of non-stormwater discharges from the
list of exempt categories of non-stormwater discharges provided in the federal regulations. The
language, however, very clearly refers to “discharges” being identified on a case-by-case basis
as needing to be addressed (i.e., a source of poliutants). It does not refer to “categories” being
identified as needing to be addressed.* '

Moreover, as alluded to above, staff's position does not make sense. U.S. EPA established the
list of exempt non-stormwater categories because Congress did not intend to require permittees
to prohibit commonly occurring, “seemingly innocent flows that are characteristic of human
existence in urban environments.” 55 Fed. Reg. at 48037. Under staff's position, that is .
precisely the result. Any time a single discharge from an exempt discharge category is
identified as a source of pollutants, the entire discharge category would be subject to the
“effective prohibition” standard, regardless of whether any other discharges from that category
presented a problem. This is not what U.S. EPA intended.

Finally, the County notes that the Tentative Order is inconsistent with federal law in that it allows
the Regional Board to identify as sources of pollutants discharges within otherwise exempt non-

% Read in context, the fact that U.S. EPA suggests that a State may include permit
conditions that prohibit “these types of discharges where appropriate” simply refers to individual
discharges, not entire discharge categories. See 55 Fed. Reg. at 48037.
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stormwater categories. As discussed above, the federal regulations and guidance are clear that
it is the permittees alone that are to identify such discharges.®

For all of the above reasons, the County requests that the Board restore the three deleted
exempt non-stormwater discharge categories in Directive B.2 (landscape irrigation, irrigation
water, and lawn water) and strike “or the Regional Board” from the second line of the first
paragraph of Directive B.2.

C. The Proposed Numeric Effluent Limits For Discharges of Non-Stormwater
From The MS4 Are Contrary to Federal Law and Could Subject Permittees
to Mandatory Minimum Penalties

The Tentative Order proposes numeric effluent limitations for non-stormwater dry weather
discharges from the MS4. In its May 15, 2009 comment letter the County pointed out that the
Clean Water Act requires that discharges from the MS4 meet the MEP standard, not numeric
effluent limitations. The Response to Comments suggests that staff fundamentally
misconstrues the authority provided by federal law to regulate MS4s.

1. The Relevant Clean Water Act Provision and Federal Regulations
Regulate Discharges From MS4s

In response to Comment No. 39, staff begins their analysis by stating that section 402(p) of the

" Clean Water Act “regulates the discharge of storm water from a point source.” This is not
entirely accurate. Section 402(p) does regulate discharges of stormwater from a point source
(e.g., the MS4), but it also regulates discharges of non-stormwater from the MS4. More
accurately stated, section 402(p)(3)(B) regulates the discharge of pollutants from the MS4. In
the clearest language possible, the relevant section provides in pertinent part:

Permits for discharges from [MS4s] . . . shall require controls to
reduce the discharge of pollutants to the maximum extent
practicable [MEP]. . .

33 U.S.C. 1342(p)(3)(B)(ii).

Staff assert that, because section 402(p)(3)(B)(ii) requires permittees to effectively prohibit non-
stormwater discharges into the MS4, the MEP standard in section 402(p)(3)(B)(iii) must apply
only to discharges of stormwater. In essence, staff would re-write the Clean Water Act to
provide:

Permits for discharges from [MS4s] . . .. shall require controls to
reduce the discharge of pollutants in stormwater to the maximum
extent practicable . . .

2 This has been the Regional Board’s own position. In its FAQ web page regarding the
Orange County MS4 permit, the Regional Board says, referring to the federal regulations, that
certain non-stormwater discharges are exempt unless “the municipality determines it to be a
source or pollutants...” See the Regional Board web site at:
http://www.waterboards.ca.gov/sandiego/water_issues/programs/stormwater/ocfaq.shtml
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That of course is not what the Clean Water Act says. If Congress had intended to apply the
MEP standard only to stormwater discharges from the MS4, as suggested above, it would have
been very easy to do. Congress, however, chose to apply the MEP standard to the discharge of
pollutants from the MS4, regardless of the source. That makes sense in that it is pollutants, not
stormwater or non-stormwater, that impacts receiving water quality.®

This is consistent with Defenders of Wildlife v. Browner, 191 F.3d 1159 (9th Cir. 1999). There, .
in discussing the two different standards applicable to industrial dischargers and municipal
dischargers, the Court consistently tracked the language from the Clean Water Act, referring to
“industrial storm-water discharges” and "municipal storm-sewer discharges.” See 191 F.3d at
1164-65 (emphasis added). The Court did not refer to the standard as applying to stormwater
discharges or non-stormwater discharges. The Court, of course, held that “Congress did not
require municipal storm-sewer discharges to comply strictly with 33 U.S.C. § 1 311(b)(1)(C) [e.g.,
water quality standards].”

2. All Discharges From the MS4 are Subject to the MEP Standard

Staff assert, in their response to comments and in Finding C.14 that non-stormwater discharges
from the MS4 are not subject to the MEP standard An examination of the federal regulatlons
and preamble indicates otherwise.

The focus of the Clean Water Act and the federal regulations is on a management program or
programs. Under the federal regulations, the overall goal of the management program is to
include a comprehensive planning process to reduce the discharge of pollutants to the MEP. 40
C.F.R. 122.26(d)(2)(iv). One of the elements of the management program is the illicit discharge
prevention program. 40 C.F.R.. 122.26(d)(iv)(B)(1). Thus, the prevention of illicit discharges into
the MS4 is intended to help achieve the overall MEP standard for discharges from the MS4.
This is confirmed by the preamble to the federal regulations where U.S. EPA discusses the
required elements of the management plans or programs. According to U.S. EPA:

. [Permittees are required] to develop management programs for
four types of pollutant sources which discharge to large and
medium municipal storm sewer systems. Discharges from large
and medium municipal storm sewer systems are usually expected
{o be composed primarily of. (1) Runoff from commercial and
residential areas; (2) storm water runoff from industrial areas; (3)
runoff from construction sites; and (4) non-storm water
discharges. Part 2 of the permit application has been designed
to allow [permittees] the opportunity to propose MEP control
measures for each of these components of the discharge.

€ Staff assert that because the title of section 402(p) is “Municipal and industrial
stormwater discharges,” section 402(p) must regulate only stormwater discharges. While
Congress’ focus in enacting section 402(p) clearly was on regulating stormwater, as discussed
below it understood that some non-stormwater likely would enter the MS4. To protect water
quality, it thus chose to regulate all pollutants discharged from the MS4, not simply discharges of
pollutants in stormwater. Additionally, from a statutory construction perspective, because the
relevant language is clear in section 402(p)(3)(B), there is no need to look to the title of section
402(p) to determine Congressional intent.






