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Exempt From Filing Fees Pursuant To Gov't Code § 6103

Attorneys for Petitioner
CITY OF LAGUNA HILLS

STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

NO.: _

PETITION FOR REVIEW

[Water Code § 13320(a)]

This Petition for Review is submitted on behalf of the City of Laguna Hills

("Petitioner") pursuant to California Water Code Section 13320 and California Code of

Regulations ("CCR") Title 23, Section 2050, for review of Order No. R9-2009-0002,

NPDES Permit No. CASOI08740, whjch was adopted by the California Regional Water

Quality Control Board, San Diego Region (the "Regional Board") on December 16,2009.

I. NAME, ADDRESS AND TELEPHONE NUMBERS OF PETITIONER

Petitioner is the City of Laguna Hills (the "City"). All written correspondence and

other communications regarding this matter should be addressed as follows:

CITY OF LAGUNA HILLS FOR REVIEW
OF ACTION BY THE CALIFORNIA
REGIONAL WATER QUALITY
CONTROL BOARD, SAN DIEGO
REGION, IN ADOPTING ORDER NO. R9­
2009-0002, NPDES PERMIT NO.
CAS0108740

In the Matter of the Petition of:
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1

2

3

1) Bruce E. Channing, City Manager
City ofLaguna Hills
24035 El Toro Road
Laguna Hills, CA 92653

4 Telephone: (949) 707-2610- ~-~~~~ -~--5-----~----~---~Email :-~--~---6Charullng@C1.1aguna~1iilfs~ca:us-~-- - - ~- ~~ -------~-~ ~- ~ - ---~- -- ~-- -
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2) Kenneth H. Rosenfield, Director of Public Services
City of Laguna Hills
24035 El Toro Road
Laguna Hills, CA 92653

Telephone: (949) 707-2655
Email: krosenfield@ci.1aguna-hills.ca.us

With a copy to Petitioner's counsel:

3) Gregory E. Simonian
Woodruff, Spradlin & Smart
555 Anton Boulevard, Suite 1200
Costa Mesa, CA 92626-7670

Telephone: (714) 558-7000
Email: gsimonian@wss-law.com

4) James H. Eggart
Woodruff, Spradlin & Smart
555 Anton Boulevard, Suite 1200
Costa Mesa, CA 92626-7670

Telephone: (714) 558-7000
Email: jeggart@wss-law.com

II. SPECIFIC ACTION OF THE REGIONAL BOARD FOR WHICH

REVIEW IS SOUGHT

Petitioner requests the State Water Resources Control Board ("State Board") to

review the Regional Board's Order No. R9-2009-0002, reissuing NPDES Permit No.

CAS0108740 (hereafter, the "Permit.") As of January 15,2010, the Regional Board has not

made available a complete and final copy of the adopted Permit. Petitioner will supplement

this Petition with the final Permit when available from the Regional Board.
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1 III. DATE OF REGIONAL BOARD'S ACTION

2 The Regional Board adopted the Permit on December 16,2009.

3

4 IV. STATEMENT OF REASONS THE ACTION WAS INAPPROPRIATE

5 OR IMPROPER

6 Petitioner believes the Permit adopted by the Regional Board generally embodies an

appropriate approach to improving water quality in Orange County while reflecting the work

the Permittees have initiated during the prior permit terms and the work it has committed to

perform in the future. However, several of the Permit provisions are inappropriate or

improper. These provisions include the removal of categories of formerly "exempt" non­

stormwater discharges, the imposition of retrofitting requirements, the standards applicable

to low impact development ("LID") and hydromodification, and implementation of Total

Maximum Daily Loads ("TMDLs"). The State Board should review and revise these

provisions to conform with federal and state law.

Petitioner also has concerns regarding the Permit's action levels for storm water and

non-stormwater discharges. ' While Petitioner believes action levels may be appropriate to

assist Permittees in reducing the discharge of pollutants from the MS4 to the maximum

extent practicable and to effectively prohibit the discharge of non-stormwater into the MS4,

Petitioner has concerns that the manner in which the action levels are implemented and

enforced may be inappropriate or improper. Action levels are not required by federal law

and the cost to implement them (which is likely to be significant) has not been adequately

evaluated in light of the perceived benefits to water quality.

Petitioner is also concerned that the Permit inappropriately assigns responsibilities for

sewer spills to the Permittees, while this responsibility has been clearly assigned to local

water districts in other Board OrdersINPDES Permits. Requiring the City to duplicate the

water district's response or responsibility for sewer spills could lead to an increase in sewage

spills and a delayed response to spills as well as delayed implementation of required

corrective actions to prevent spills in the future.
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/

1 All of these provisions impose obligations on Petitioner that are not mandated or

2 supported by the Clean Water Act ("CWA") and/or Porter-Cologne Water Quality Control

3 Act ("Porter-Cologne" or "Water Code") and violate provisions of Porter Cologne. A more

4 detailed discussion of these issues is provided in Section VI below. l Petitioner, along with

5

6

7

8

9

10

11

12

~ 13
5 ~
;2 I- ... (1j

140. ~ <w'" en:;
. ~<

~"'zt;
0:: 0<1"'0 15Q §'-'
:5 <
;l:

16

17

18

19

20

21

22

23

24

25

26

27

28

the County of Orange, has previously raised these and other issues, verbally and in writing,

to the Regional Board. The County of Orange previously submitted comments on drafts of

the Permit on behalf of the City and other Permittees. Copies of all of these written

comments on drafts of the Permit are attached hereto as Exhibit A and incorporated by

reference herein.

V. HOW THE PETITIONER IS AGGRIEVED

Petitioner is a Permittee under the Permit. It, along with the other Permittees, is

responsible for compliance with the Permit. Failure to comply with the Permit exposes

Petitioner to liability under the CWA and Porter-Cologne, and subjects it to potential

lawsuits by the Regional Board and/or third parties. To the extent that certain provisions in

the Permit are improper or inappropriate, Petitioner should not be subject to such actions.2

VI. ACTION PETITIONER REQUESTS THE STATE WATER BOARD TO

TAKE

The issues raised in this Petition may be resolved or rendered moot by actions to be

taken by Permittees, Regional Board staff actions, and/or amendment of the Permit.

Accordingly, Petitioner requests the State Board hold this Petition in abeyance at this time.

Depending on the outcome of these actions, Petitioner will, if necessary, request the State

Board to consider the Petition and schedule a hearing.

1 Petitioner may provide the State Board with additional reasons why the Permit is
inappropriate and/or improper. Any such additional reasons will be submItted to the State
Board as an amendment to this Petition. Petitioner also may dispute certain findings that
form the basis of the Permit, which similarly will be detailed in any amendment to this
Petition.

2 Petitioner may provide the State Board with additional information concerning the manner
in which it has been aggrieved by the Regional Board's action in adopting the Permit. Any
such additional information will be submitted to the State Board as an amendment to this
Petition.
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1 VII. POINTS AND AUTHORITIES

2 The following is a brief discussion of the issues Petitioner raises in this Petition. In

3 addition to the issues discussed below, to the extent not addressed by the Regional Board,

4 Petitioner also seeks review of the Permit on the grounds raised in previous written

III

comments submitted by the County on behalf of Petitioner, copies of which are attached

hereto as Exhibit A and incorporated herein by reference. Petitioner will submit to the State

Board a complete statement ofpoints and authorities in support of this Petition, as necessary,

if and when Petitioner requests the State Board to consider the Petition.

A. The Permit Improperly Deletes Categories of Exempt Non-Stormwater

Discharges

Federal law requires that MS4 permits include a requirement that Permittees

1342(P)(3)(B)(ii). Federal regulations exempt certain discharge categories from this

effective prohibition requirement. 40e.F.R. 122.26(d)(2)(iv)(B)(1). A Permittee only must

address a discharge in one of these categories when a Permittee identifies the discharge as a

source ofpollutants to waters of the United States. Id.

The Permit impermissibly deletes three of the non-stormwater discharge categories ­

landscape irrigation, irrigation water, and lawn watering (collectively, "irrigation"). (See

Permit Directive B.) The federal regulations require that permittees address discharges

within an exempt category wheri they identify a discharge as a source of pollutants to waters

of the United States. Neither the regulations nor EPA's guidance allow the Regional Board

to delete entire categories of exempt non-stormwater discharges when Permittees identify a

discharge within one of the categories as a source ofpollutants.

Accordingly, the State Board should direct the Regional Board to restore the irrigation

categories of exempt non-stormwater discharges.

B. The Permit's Retrofitting Requirement Imposes Potentially Significant

Costs Without Any Corresponding Gains in Water Quality
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effectively prohibit the discharge of non-stormwater into the MS4. 33 U.S.C.
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1 The Permit requires permittees to develop and implement a program to retrofit

2 existing development with additional measures to control runoff. (Permit Directive F.3 .d.)

3 Petitioner agrees that retrofitting existing development could improve water quality.

4 However, because permittees have a limited ability under existing statutes and under the
--/--_._- _._-._-- _.. - ------- - ._------------_.._._----------
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California and the United States Constitutions to force private landowners to retrofit existing

developments, the expense entailed in developing and implementing a retrofitting program

will not be matched by any gains in water quality. Because federal law does not require

retrofitting of existing development (and in fact EPA's regulations acknowledge that MS4

regulation would have to be limited largely to undeveioped sites and sites being

developed/redeveloped), Petitioner requests that the State Board direct the Regional Board to

strike the Permit's retrofitting provision.

C. Permittees Must be Provided Flexibility in Implementing the Permit's

Low Impact Development and Hydromodification Requirements

The Permit requires that certain development projects include prescriptive low impact_

development ("LID") requirements. (See, e.g., Permit Directive F.1.) The Permit also

requires permittees to develop and implement a hydromodification management plan

("HMP") for the same development projects. (Permit Directive F.1.h.) The concepts of LID

and HMPs may have the potential to improve water quality by reducing the discharge of

pollutants from the MS4. However, the LID and HMP provisions are not required by federal

law and violate state law in that, among other things, they prescribe how permittees are to

comply with the MEP standard. See Water Code § 13360(a). Moreover, the LID and HMP

provisions in this permit are overbroad and will not necessarily result in improved water

quality. For example, the HMP requirement for hardened channels will not have any water

quality benefits. Finally, to the extent the LID requirements would interfere with

downstream or upstream water rights holders, compliance with the requirements potentially

expose permittees to common law liability.

Because the LID and HMP provisions are not required by federal law and violate state

law, Petitioner requests the State Board remand the Permit back to the Regional Board to
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1 revise the provisions, providing permittees with required flexibility in implementing the LID

2 and HMP requirements.

3

4

D. The Permit Improperly Incorporates Total Maximum Daily Load

Wasteload Allocations

5 The Permit includes limitations based on wasteload allocations ("WLAs") developed

6 in fully approved and adopted Total Maximum Daily Loads ("TMDLs"). (Permit Directive

7 1.) The Permit characterizes the limitations as Water Quality Based Effluent Limitations.

8 However, the WLAs are to be achieved in the receiving water. Accordingly, Petitioner

9 considers the limitations to be receiving water limitations. See, e.g., State Board Order WQ

10 2009-0008. Permittees are to comply with the limitations by implementing best management

11 practices ("BMPs").

12 Federal and state policy provides that an iterative BMP approach is appropriate in

13 MS4 permits for achieving receiving water limitations. See, e.g., State Board Order WQ 99­

14 05. Where existing BMPs are not sufficient to meet the receiving water limitations,

15 permittees are to implement more effective BMPs. Petitioner submits that to be consistent

16" with federal and state policy, the Permit must be clarified to provide for compliance with

17 WLAs through an iterative BMP approach. Accordingly, the State Board should direct the

18 Regional Board to revise the permit's TMDL provisions consistent with federal and state law

19 and policy.

20 E. The Cost to Implement the Stormwater and Non-Stormwater Action

21 Levels, Which Are Not Required By Federal Law, And the Water Quality

22 Benefits to be Achieved By Them Have Not Been Adequately Considered

23 by the Regional Board

24 Federal law requires' that Permittees effectively prohibit the discharge of non-

25 stormwater into the MS4 and to reduce the discharge of pollutants from the MS4 to the

26 maximum extent practicable. To assist Permittees in meeting these two standards, the Permit

27 imposes action levels on the discharge of stormwater (SALs) and non-stormwater (NALs)

28 from the MS4. (Permit Directives C and D.) Ideally, action levels would be a tool that

7
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1 would help Petitioner focus resources on more significant water quality problems. However,

2 Petitioner is concerned that, depending on how the provisions are interpreted, the cost to

3 implement the action levels may far outweigh any benefit to water quality. Moreover, rather

4 than a tool to help Permittees, the action levels may be used against Permittees.
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As an initial matter, Petitioner continues to object to the distinction made in the

Permit between the discharge of stormwater from the MS4 and the discharge of non­

stormwater from the MS4. Federal law does not support this distinction. Under federal law,

Permittees must control the discharge of pollutants from the MS4 to the maximum extent

practicable, regardless of whether the pollutants are in stormwater or non-stormwater.

. Permittees' obligation with respect to non-stormwater is to effectively prohibit the discharge

of non-stormwater into the MS4. To the extent the Permit imposes separate requirements on

the discharge of non-stormwater from the MS4, such requirements must be supported by

state law.

Because neither the SALs or NALS are required by federal law, the Regional Board '

must comply with state law in imposing these requirements. In issuing waste discharge

requirements under State law, the Regional Board must consider certain factors, including

the water quality conditions that could be reasonably achieved and economic considerations.

Water Code §§ 13263(a) and 13241. In addition, the burden of any investigation,

monitoring, and reporting requirements imposed by the Regional Board must bear a

reasonable relationship to the need for such requirements and the benefits to be obtained

therefrom. Water Code §§ 13225 and 13267. Petitioner is hopeful that the Permit's SAL

and NAL provisions will provide Permittees with flexibility to prioritize their response to

SAL and NAL exceedances. However, if Permittees are required to respond to and address

all exceedances without reasonable prioritization, the cost will be significant. Because some

exceedances will not significantly impact water quality, the cost to implement the SALs and

NALs may have little if any correlation. There is nothing in the record that suggests that the

Regional Board has considered these water quality and economic factors or performed the

required cost/benefit analysis.

8
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1 Accordingly, the State Board should remand the Permit to the Regional Board to

2 conduct the analysis required under state law to ensure that economic factors are considered

3 and that the water quality goals are reasonably achievable through implementation of the

4 SALs and NALs.
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F. The Permit inappropriately assigns responsibilities to prevent, respond to,

contain and clean up all sewage spills that may discharge into its MS4

from any source to the Permittees, while this responsibility has been

clearly assigned to local water districts in other Board OrderslNPDES

Permits

The City does not own or operate its own sewage system. All of the sewer systems in the

City are owned, operated, and maintained by two water districts - the EI Toro Water District

and' the Moulton Niguel Water District. These agencies have their own separate Board

Orders/NPDES permits. The City does not have the equipment or expertise to manage a

sewage spill of any size, and its staff is not adequ~tely trained to respond to potential spills.

All of the water districts in the City already respond to sewer spills (including sewer spills

from private laterals). Furthermore, this provision is duplicative in the sense that the

Regional Board is seeking to make the Permittees responsible for a task already delegated to

the water districts. Also making the City responsible for sewer spills will cause confusion as

to which agency is responsible for spill prevention and response, reporting, and associated

costs. This confusion and duplication of effort creates an unnecessary risk to sanitary sewer

spills as agencies try to determine jurisdiction and primary responsibility. The State Water

Resources Control Board has reached the same conclusion in the past. (See State Board

Order WQO 2002-0014, p. 6, wherein the State Board granted a stay to the City of Mission

Viejo as to a substantially similar provision in the prior Permit.)

Accordingly, the State Board should direct the Regional Board to delete the

requirement that Permittees prevent, respond to, contain and clean up all sewage spills from

the Permit.

III
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1 VIII. NOTICE TO REGIONAL BOARD

2 As indicated in the attached Proof of Service, a copy of this Petition is being

3 simultaneously served by Federal Express upon the Executive Officer of the Regional Board.

4 IX. ISSUES PREVIOUSLY RAISED

As noted in Section IV above, the substantive issues raised in this Petition were

presented to the Regional Board before the Regional Board acted on December 16, 2009.

X. CONCLUSION

WOODRUFF, SPRADLIN & SMART, APe

J / 'l ~
By: i/I. ~r::

GREGORY E. (MONIAN
JAMES H. EGGART
Attorneys for Petitioner, CITY OF LAGUNA
HILLS

DATED: January f!t, 2010

For the reasons stated herein, Petitioner has been aggrieved by the Regional Board's

action in adopting the Permit. However, issues raised in this Petition may be resolved or

rendered moot by Regional Board actions. Accordingly, until such time as Petitioner

requests the State Board to consider this Petition, Petitioner requests the State Board hold

this Petition in abeyance.

DATED: January 14: 2010---,-
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EXHIBIT A



May14,2009

By Email and U.S. Mail

.Ii..

CITY OF LAGUNA HILLS

Mr. John H. Robertus
Executive Officer
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100 .
San Diego, CA 92123-4353

SUBJECT: COMMENTS FOR REVISED TENTATIVE ORDER NO. R9-2009.0002;
NPDES NO. CAS0108740 .

Dear Mr. Robertus:

The City of Laguna Hills has reviewed the latest revised sUbject order ·dated March 13,
2009, along with the April 29, 2009 Tentative Updates, Waste Discharge Requirements
for Discharges of Urban Runoff from the Municipal Separate Storm Sewer Systems
(MS4s) Draining the Watersheds of the County of Orange, the Incorporated Cities of
Orange County, ~nd the Orange County Flood Control District v"ithin the San Diego
Region (Tentative Order No. R9-2009-0002) (NPDES No. CAS01 08740). The City of
Laguna Hills as Co-Permittee; is providing further comments on the Revised Tentative
Order prior to adoption and request that the issues in this letter be addressed.

City Staff submitted extensive comments on the initial Tentative Order on April 4, 2007,
August 22,2007, and January 24,2008. While a number of our technical comments
were acted upon by the Board Staff, several of our comments were not satisfactorily
addressed. Moreover, additional problematic regulations"have been added into the
current draft, which will also be commented on.

The City of Laguna Hills is committed to improving storm water quality and protecting
our natural resources, and believes thatsome ofthe specific regulations in the Tentative
Order may adversely affect our ability to effectively deliver the water quality
improvements that the Board and the City are seeking to attain. Some of the directives
and provisions of concern are as follows:

• The current draft has removed "Urban" from the term "Urban Runoff". Runoff is a
general and vague term and Permittees should not be on the hook to address all sorts
of runoff. The goal of the NPDES permit is to control urban runoff, and this phrase
should not be altered.

24035 EI Toro Road • Laguna Hills, California 92653 • (949) 707-2600 • FAX {949j 707-2633
website: www.cLlaguna-hills.ca.us



Mr. John H. Robertus
Comment Letter
Tentative Order R9-2009-0002
Page 2

• FindihgC:15·· state$ that this Order is not jntendedtoaddres~,naturally.occurrin,g.
pollutants or flows except where the MS4 has altered or concentrate~( tho~e mitLJral
pollutants or flows. The City believes the nature of the MS4 is to concentrate flows:' and
if natural occurring pollutants enter the MS4, the' Permittees should not bE;: held
accountable for these pollutants. '

• In the current draft of the subject Order, landscape irrigation, irrigation water. and
lawn watering, have been removed from the "Non-Storm ,W~1ter exen1Pt dlsC;l1arges"
table in Section B.2. The Cities are currently working with water agendes to develop
and implement control measures to reduce irrjgation runoff into the' MS4.The foregoing
discharges should remain on the exempt discharges list in the prbposed fourth tenn
permit so that the co-permittees are given an opportunity to demonstrate the
effectiveness of their efforts to reduce and eventually eliminate irrigation runoff into ,the
MS4. Direct removal of these discharges from the exemption may have a n'egative
impact on the progress the Cities are making on this issue. The City proposes the
following alternate language be added, "The Co-permittees shall work with local water
purveyors to implement measures in order to eliminate irrigation runoff."

• Section DA.e(2)b of the Tentative Order imposes new requirements that the
Permittees conduct an investigation or document why a discharge does not require an
investigation, within two business days of receiving dry weather field screening results
that exceed action levels. This timeframe is not reasonable. ThiS Board Staff ,has
responded to this' comment claiming that this section does not require a fully completed
'investigation; rather it requires the Co-Permittees t6 begin conducting an investigation.
This clarification should be in the Tentative Order so the City is clear of the Board's
requirements.

• Section DA.h.1' and 2 states that co-permittees must implement management
measures and procedures to contain and clean up sewage spills. It also directs the co­
permittees to implement a mechanism whereby they will be notified of all sewage spills.
As the Water Districts regUlate sanitary sewer overflows, the City would prefer this
section be removed as to avoid duplicity of effort. However, if it is to remain, the City
proposes the following language modification to Section DA.h.2, "Each co-permittee
must implement management measures and procedures to prevent, respond to, contain
and clean up sewage from any such notification."

• The Tentative Update document dated May 5, 2009 contains a new section
F.1.d.(4)(c), which requires that LID structural site design BMPs to be sized and
designed to ensure capture of the 85th percentile storm event for all flows from the
development in accordance with Section F.1.d.(6)(a)(i) and Section F.1.h. This section
should be modified to allow capture of the difference in volume between the 85th



.
Mr. John H. Robertus
Comment Letter
Tentative Order R9-2009-0002
Page 3

percentile··storm ...eventforth.epre-development-conditionandthe85th percentile storm
event for the post-development condition. Moreover, the term "capture" implies
retention,and this is not feasible everywhere due to site constraints. The term "capture"
should be removed from the language, so that the Co-Permittees are given the flexibility
to treat and release, where feasible.

• Section H.3 of the Order requires the submission of a "Municipal Storm Water
Funding Business Plan" by the end of the permit term. The Plan would identify the lo.og­
term funding strategies for program evolution and funding decisions along with planned
funding methods and mechanisms for Municipal Storm water Management. City Staff
has stated its' concerns on this section in both of the previous Tentative Order drafts
and yet this section remains unchanged. Staff believes this provision is inappropriate,
improper and unjustified. The City has consistently funded its Storm Water Management
obligations and there is no evidence to suggest otherwise. Moreover, ·the City submits a
Fiscal Analysis in its Annual reports, also known as Jurisdictional Urban Runoff
Management Plans (JURMP or LIP). The Board Staff claims that the Business Plan is
not subject to approvaland does not restrict the Co-Permittees to the implementation of
any of the ·methods in the plan. If that is the case, there shouldn't be any need for the
Business Plan. Furthermore, the mere existence of the requirement of a Business Plan
in the Tentative Order makes it the purview of the Board regardless of the Staff's
comment. And; the Board should not work towards a funding mandate nor take any
steps to involve itself in the Budget preparation of another governmental agency. The
City's budget is available for all to see as a public record and should suffice to respond
to any staff concerns about funding commitments. This provision should be deleted from
the Tentative Order.

The City appreciates your attention to our concerns with the subject draft Tehtative
Order, however, further revisions to the Tentative Order addressing the City and County
comments are needed in order to carry out a more effective and successful Stormwater
Program.

Sincerely,

Kenneth H. Rosenfield, P.E.
Director of Public Services

cc: Bruce E. Channing, City Manager
Chris Compton, County of Orange, PF&RD
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CITY-'OF-LAGUNA-HIL1S
i'uMic Services

January 24, 2008

By Email and U.S. Mail

Mr. John H. Robertus
Executive Officer
California Regional Water Quality Control Board, San Diego Region
9174 SkyPark Court, Suite 100
San Diego, CA 921234353,.

SUBJECT: COMMENTS FOR REVisED TENTATIVE ORDER NO. R9-200S-Q001;
NPDES NO. CAS0108740

Dear Mr. Robertus:

The City of Laguna Hills has reviewed the latest revised sUbject order dated December
12.2007, Waste Discharge Requirements for Discharges of Urban Runoff from the
Municipal Separate Storm Sewer Systems (MS4s) Draining the Watersheds of the
County of Orange, the Incorporated Cities of Orange County, and the Orange County
Flood Control Districtwithin the San Diego Region (Tentative Order No. R9-2008-0001)
(NPDES No. CAS01 08740). The City of Laguna Hills as Co-Permittee, is providing
further comments on the Revised Tentative Order prior to adoption and request that the
issues in this letter be addressed.

City Staff submitted extensive comments on the initial Tentative Order on :April 4, 2007
and August 22,2007. While a number of our technical comments were acted upon by
the Board Staff, several of our comments have not been satisfactorily addressed.

The City of Laguna Hills is committed to improving storm water quality and protecting
our natural resources, and t>elieves that some of the specific regulations in the Tentative
Order may adversely affect our ability to effectively deliver the water quality
improvements that the Board and the City are seeking to attain. Some of the directives
and provisions of concern are as follows:
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• Section (0.3.a (4) c) requires the Permittees to evaluate all existing flood control
devices by July 2008 [emphasis added], identify those causing or contributing to a
condition of pollution, and evaluate feasibility to retrofit, Despite previous comments, in
the revised Tentative Order, the Staff made no changes to this section, explaining that a
timeframe to complete the retrofits was not required, only the development of an
implementation schedule. City Staff believes this deadline is inappropriate and very
difficult to achieve. Moreover, this deadline. has not been changed from the first draft
sent on February 9, 2007. City staff believes this deadline should be omitted from this
section to allow the Permittees flexibility to upgrade any structures as needed, over
time. Additionally, the "flood control devices" are primarily owned and operated by the

. Orange County Flood Control Agency and they should be solely tasked with the
responsibility of this section. The City should not be obligated to address this issue.

• Section (DA.e(2)b) of the Tentative Order imposes new requirements that the
Permittees conduct an investigation or document why a discharge does not require an
investigation, within two business days of receiving dry weather field screening results
that exceed action levels. This requirement has remained unchanged in both revisions
of the Tentative Order. The Board 8taff has responded to this comment claiming that
this section does not require a fully completed investigation; rather it requires the Co­
Permittees to begin conducting an investigation. This clarification should be in the
Tentative Order so the City is clear of the Board's requirements.

• Section (OA.f) of the Tentative Order requires the Permittees to immediately
eliminate illegal discharges that pose a threat to the public's health or environment The
City has previously commented on this section and has stated that it takes time to
gather resources and respond to illegal discharges/illegal connections, hence the
language should be amended to allow flexibility as to eliminate illegal discharges in a
timely manner, rather than ·immediately. The term "immediately" is undefined in the
Permit and can be interpreted as within a few minutes (an infeasible response) to within
a few hours (a timely manner). The Board Staffhas responded that it "expects the Co­
Permittees to take action immediately to eliminate detected illicit discharges but
acknowledges that actual elimination may not occur immediately in some cases." This
clarification should be in the Tentative Order and the term "immediately" should be
deleted in favor of "a timely manner."

• Section (F.3) of the Order requires the submission of a "Municipal Stormwater
Funding Business Plan" by the end of the permit term. The Plan would identify the long-



•
Mr. John H. Robertus
Comment Letter
Tentative Order R9-200B-0001
Page 3

. term funding strategies for program evolution and funding decisions along with planned
funding methods and mechanisms for Municipal Stormwater Management. City Staff
has stated its' concerns on this section in both of the previous Tentative Order drafts
and yet this section remains unchanged. Staff believes this provision is inappropriate,
improper and unjustified. The City has consistently funded its Stormwater Management
Obligations and there is no evidence to suggest otherwise. Moreover, the City submits
a Fiscal Analysis in its Annual reports, also known as JURMPs (Local Implementation
plan or LIP). The Board Staff claims that the Business Plan is not subject to approval
and does not restrict the Co-Permittees to the implementation of any of the methods in
the plan. If that is the case. there shouldn't be any need for the Business Plan.
Furthermore. the mere existence of the requirement of a Business Plan in the Tentative
Order makes it the purview of the Board regardless of the Staff's comment. And, the
Board should not work towards a funding mandate nor take any steps to involve itself in
the Budget preparation of another governmental agency. The City's budget is available
for all to see as a public record and should suffice to respond to any staff concerns
about funding commitments. This provision should be deleted from the Tentative Order.

The City appreciates your attention to our concerns with the December 2007 draft
Tentative Order, however, further revisions to the Tentative Order addressing the City
and County comments are needed in order to carry out a more effective and successful
Stormwater Program.

Sincerely,

- /?~.,'/ /
~--~~?7<'~/~atJf· .

Kenneth H. Rosenfield, P.E.
Director of Public Services

cc: Bruce E. Channing, City Manager
Chris Compton, County of Orange, PF&RD
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GITYOF'LAGHNA-HILLS

August 22, 2007

By Email and U.S. Mail

John H. Robertus
Executive Officer
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100 .
San Diego, CA 92l23~4353

Subject: Comments for Revised Tentative Order No. R9~2007-0002; NPDES No.
CASOI08740

Dear Mr. Robertus:

The City of Laguna Hills has reviewed the subject order dated July 6, 2007, Waste Discharge
Requirements for Discharges of Urban Runoff from the Municipal Separate Storm Sewer
Systems (MS4s) Draining the Watersheds of the County of Orange, the Incorporated Cities of
Orange County, and the Orange County Flood Control District within the San Diego Region
(Tentative Order No. R9-2007-0002) (NPDES No. CAS0108740). The Cityof Laguna Hills as
Co-Permittee, welcomes the opportunity to provide further comments on the Revised Tentative
Order. The City supports the comment letter prepared by the County of Orange (principal
Permittee) and would also like to address specific technical comments that may affect the City
locally.

City Staff submitted extensive comments on the initial Tentative Order on April 4, 2007. A
number ofour technical comments have, not been addressed in the Revised Tentative Order.
Therefore, City Staff is using this opportunity to re-iterate some ofthe initial concerns and
emphasize our outstanding concerns.

Overall, the Tentative Order establishes general standard~ ofcare to be met for water quality as a
result ofurban runoff. Hence, the pennit includes specific regulations affecting City operations
including development planning, construction and municipal activities, watershed urban runoff
managemen~ fiscal analysis oflocal1\rpDES funding, etc. The City of Laguna Hills is
committed to improving storm water quality and protecting our natural resources, and believes
that some ofthe specific regulationS in the Tentative Order may adversely affect our ability to
effectively deliver the water quality improvements that the Board and the City are seeking to
obtain. Consequently, the City of Laguna Hills working through the Principal Permittee would
like to work closely with the Regional Water Board staff to revise some of the requirements in
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the Tentative Order to ensure that the most effective strategies are implemented to ensure water
quality. Some of the directives and provisions of c·oncem are as follows:

• ---SeciIon(D.3.b(3)a.)"oftheferiiative-Oiaer requfiesthe-Permittees to develop and
implement a program to reduce the discharge ofpollutants from Mobile Businesses; to keep a
listing ofMobile Businesses within the Co-Perm.itteesjurisdiction; to develop minimum
standards and Best Management Practices (BMP's) for the various types ofMobile Businesses;
to notify the Mobile Businesses knOWl1 to operate within the Permittees jurisdiction of the
minimum standards and BMP's; and inspect the Mobile Businesses as needed to implement the
program. This provision is problematic for severEd reasons as described below:

o A mobile Business in not clearly defined.
o The City does not require a business license, leaving the City without a listing of

Mobile Businesses;
o The city does not have staff to roam the City looking for Mobile Businesses;
o Mobile Businesses operate in multiple jurisdictions and cannot be tracked as to

time and place, and;
o Mobile Businesses may operate on private property out of the City's view.

I
City Staffbelieves the Tentative Order should include language that limits the scope ofthe
provision until the costs and benefits ofthe program are better understood. As such, the
Tentative Order should include language that allows the Permittees to identify a mobile business
category that may be asignificantsource ofpollutants and develop a pilot program. The pilot
program would ~l1owthe Permittees to work together on a regional basis to develop an
appropriate framework for addressing mobile businesses and identify if the program is effective
prior to expending a significant amount of resources on multiple categories ofunknown mobile
businesses.

• Section (D.4.e(2)b) of the Tentative Order imposes new requirements that the Pennittees
conduct an investigation or document why a discharge does not require an investigation, within
two business days of receiving dry weather field screening results that exceed action levels. City
Staff believes two days to· begin an investigation is not sufficient and is not warranted.
Performing an investigation of dry weather data requires analyzing the data, pulling together the
resources, analyzing maps. etc. City Staff suggests that this language be amended to advise Co­
Permittees to initiate an investigation rather than to conduct one v.rithin two businesses days for
both field screen data aTld analytical data.

• Section (DAf) of the Tentative Order requires the Permittees to immediately eliminate
illegal discharges that pose a threat to the public's health or environment. As it takes some time
to gather resources and respond to illegal discharges/illegal connections, this language should be
amended to allow flexibility as to eliminate illegal discharges in a timelv marmer, rather than
immediately.

• _ Section (DAh (2)) of the Tentative Order requires that the Permittees prevent, respond to,
contain fu"'1d clean up sewage from any notification of sewage spills from private laterals and
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failing septic systems. This provision is not feasible for many cities including Laguna Hills due
to the fact that the City does not own or operate the sewer system. The sewer/water systems'in
the City are privately owned and maintained by the water district. The water districts have their '
6'wnNPDES-permHs."CitY"Staff suggesiStnai:tllls'languageoe'ieplace.a'-willilanguage"ililif'
would allow the Ciiy to coordinate and implement management measures rather than holding it
responsible.

• Section (F.3) of the Order requires the subrnission of a "Municipal Stormwater Funding
Business Plan" by the end of the permit term. The Plan would identify the long term funding
strategies for program evolution and funding decisions along with planned funding methods and
mechanisms for Municipal Stormwater Management. Staff believes tms provision is
inappropriate, as the City has consistently funded, its Stonnwater Management Obligations.
Moreover, the City submits a Fiscal Analysis in its Annual reports, also knOVv'l1 as JURMPs
(Local fmplementation plan or LIP). The proposed Business Plan becomes subject to review and
approval by the Board, a function that is only appropriately a budget function of the City
CounciL The City believes that the Regional Water Quality Control Board should not be an
integral part of the City's budget process, and hence we request that this provision should be
deleted.

City Staffwould appreciate your consideration ofthese comments in making additional revisions
to the Pennit language. We believe that a revised Order addressing the City and County
comments would assist the City in carrying out a more effective and successful Stonnwater
Program.

f') f
.f0~ Kenneth H. Rosenfield, P.E.

Director ofPublic Services

cc: Bruce Channing, City Manager
Chris Compton, County of Orange, PF&RD
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April 3, 2007

By Email and U.S. Mail

John H. Robertus
Executive Officer
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100
San Diego, CA 92123-4353

Subject: Comments for Tentative Order No. R9-2007-0002; NPDES No. CASOI08740

Dear Mr. Robertus:

The City of Laguna Hills has reviewed the subject order dated February 9, 2007, Waste
Discharge Requirements for Discharges ofUrban Runoff from the Municipal Separate Storm
Sewer Systems (MS4s) Draining the Watersheds ofthe County of Orange, the Incorporated
Cities of Orange County, and the Orange County Flood Control District within the San Diego
Re.gion (Tentative Order No. R9-2007-0002) (l';"'PDES No. CASOl08740). The City ofLaguna
Hills as Co-Permittee, welcomes the opportunity to provide comments on the Tentative Order.
The City supports the comment letter prepared by the County of Orange (Principal Permittee).
and would also like to address specific technical comments that may affect the City locally. .

Overall, the Tentative Order establishes general standards of care to be met for water quality as a
result ofurban runoff. Hence, the permit includes specific regulations af.fecting City operations
including development planning, construction and municipal activities, watershed urban runoff
management, fiscal analysis oflocal NPDES funding, etc. The City ofLaguna Hills believes
that some ofthe specific regulations in the Tentative Order may adversely affect our ability to
effectively deliver the water quality improvements that the Board and the City are seeking to
obtain. Consequently, the City of Laguna Hills working through the Principal Permittee would
like to work closely with the Regional Water Board staff to revise the Tentative Order to ensure
that the most effective strategies are implemented to ensure water qUality.

Throughout the Tentative Order, certain actions are directed to be taken by. the ·Permittees.
These directives limit the City's discretion and the flexibility in addressing water quality issues
in our community. Some of the directives and provisions ofconcern are as follows:

• Section (D.l.d) of Tentative Order requires the Permittees to implement an updated local
SUSMP Vvithin twelve months ofadoption of the Order. The City believes this schedule for the
update ofthe SUSMP is aggressive and does not allow sufficjent time for the Permitees to
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in,corporate changes and implement an updated SUSMP. Since the modifications for the SUSMP
will take longer than the 12 month period identified in the Tentative Order, the section should be

. modified torequi!et~ePennittees to implel1lent an updated·local SUSMP within 24 months of
adoption of this Order. ...

• Section (D .1.f(2)c(iii)) of Teniative Order requires that 100% of projects 'with treatment
control BMPs that are high priority must be inspected annually by the Permittees. This 'will
create an intensive inspection program that is noi warranted. The Provision should be amended
to reduce the prescriptive nature of the ptogram and allow the Permittees to develop an
inspection program that will meet the intent ofthe provision while balancing the need for a
variety of approaches to complete this element of the program in a cost effective manner.

• Section (D.3.a(4)c) of the Tentative Order requires an evaluation of all existing flood
control devices to include identifying devices causing or contributing to a condition of pollution,
identifying measures to reduce or eliminate the structure's effect on pollution, and evaluation of
the feasibility of retrofitting the structural flood control device. This e.valuation is to be
completed by July 1, 2008. This requirement is new in that the third term NPDES permit only
required the Permittees to evaluate the feasibility of retrofitting existing flood control devices
where needed. The new requirement places a deadline on the City without clearly defining a
"flood control device". City Staff believes the new requirement should more clearly define a
flood control device and not place a deadline on performing an evaluation and should give theI Permittees the flexibility to upgrade any structures only as needed over time.

• Section (D.3.a(5)a) of the Tentative Order requires that the Permittees design and
implement a street sweeping program based on criteria which includes optimizing the pickup of
"toxic automotive byproducts" based on traffic counts. The term "toxic automotive byproducts"
is not defined and these products are not specifically known to the City as we do not regulate the
automobile industry. This is a Federal and State issue. Staff postulates that such byproducts
might include commonly utilized automotive products such as oil, gasoline, transmission fluid,
brake fluid, brake dust and radiator fluids and could. include air deposited byproducts of
combustion (an air quality issue). However, none of these products are intended to be the
primary refuse to be collected by street sweeping operations and their deposit on a street is not
necessarily related to traffic volumes as contrasted with parked vehicles. It is also unlikely that a
street sweeper could collect any liquid byproducts that have soaked into the pavements. Traffic
counts also seemingly have nothing to do with the frequency of material deposiied on a street
such as organic plant and tree materials, litter and sediments, the primary constituents suitable
for street sweeping pick up. The City ofLaguna Hills believes the Tentative Order should delete
this provision or propose lan&ruage that provides objectives for the program instead of strictly
defining the criteria. The street sweeping criteria should be determined based on local needs.

• Section (D.3.b(3)a) of the Tentative Order requires the Permittees to develop and
implement a program to reduce the discharge ofpollutants from Mobile Businesses; to keep a
listing ofMobile Businesses within the Co~Penn.ittees jurisdiction; to develop minimum
standards and Best Management Practices (BMP's) for the various types of Mobile Businesses;It to notify the Mobile Businesses knovvn to operate within the Permittees jurisdiction of the
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minimum standards and BMP's; and inspect the Mobile Businesses as needed to implement the
program. This provision is problematic for several reasons as described below:

o .A .rxi6bifeBusl:nessinnotClearlYdefinea.: .
a The City does not require a bu,siness license, leaving the City without a listing of

Mobile Businesses;
a The city does not have staffto roam the City looking for Mobile Businesses;
o Mobile Businesses operate in multiple jurisdictions and cannot be tracked as to

time and place, and;
a Mobile Businesses may operate on private property out of the City;s view.

City Staff believes the Tentative Order should include language that limits the scope ofthe
provision until the costs and benefits ofthe program are better understood. As such, the
Tentative Order should include language that allows the Pennittees to identify a mobile business
category that may be a significant source ofpollutants and develop a pilot program. The pilot
program would allow the Pennittees to work together on a regional basis to develop an
appropriate fran1ework for addressing mobile businesses and identify if the program is effective
prior to expending a significant amount of resources on multiple categories of unknown mobile
businesses. .

• Section (D.3.b(4)c) of the Tentative Order includes new, prescriptive requirements for food
facility inspections including the maintenance of roof vents and identification of outdoor sewer
and MS4 connections. These are new requirements and the City does not see any justification
for these additional requirements. In addition, it is completely infeasible and of a safety concern
for staff to access building roofs. The City's current food facility inspection program through the
Orange County Health Care Agency has been conducted successfully over the past few years and
the inspection program focuses on the critical Stormwater issues including maintenance of
trash/disposal areas, floor mat cleaning, disposal methods for food wastes, fats oils and greases,
etc. The City believes that the current program is a successful and effective program and does
not need to be amended.

• Section (D.3.c(5)a) of the Tentative Order requires the Permittees to force the
implementation of specific management measures "Within common interest area (CIA)
developments and home owner associations (BOA) to ensure compliance with the order. The
CINHOA component of the permit has been modified to become more prescriptive than the
third term permit. Section D.3.c(5)b of the Tentative Order requires the Permittees to review
their existing water quality ordinance and detennine the most appropriate method to implement
and enforce urban runoff and management measures V\.rithin CIAlHOA areas within two years of
the adoption of the new permit. City staff believes the requirement should not identify specific
measures to enforce. bui rather should give the Permittees the flexibility to develop and
implement a plan to ensure urban runoff from CIA/HOA activities meets the objectives of the
pennit.

I
• Section (DA.e(2)b) of the Tentative Order imposes new requirements that the Permittees
conduct all investigation or document why a discharge does not require an investigation, ",'ithin
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two business days of receiving dry weather field screening results that exceed action levels. City
Staff believes two days to begin an investigation is not suffic1ent' and is not warranted.
Performing an investigation of dry weather data requires analyzing the data., pulling together the
resources~ anaJ.yzingmaps~etc.~CitY-Staff·suggeSis-tliafiliisTanguage-be-·ameii.dedcf6ad\iistfCo~'

Pennittees to initiate an investigation rather than to conduct one within two businesses days for
both field screen data and analytical data. '

• Section (DA.f) of the Tentative Order requires the Pennittees to immediately eliminate
illegal discharges that pose a threat to the public's health or environment. As it takes some time
to gather resources and respond to illegal discharges/illegal connections, this language should be
amended to allow flexibility as to eliminate illegal discharges in a timelv' manner, rather than
immediately.

I

• Section (F.2.b) of the Tentative Order requires that the Pennitte,es annually explain any
budget changes to Stormwater operations of25% or more and Section F.3. of the Order requires
the submission of a "Municipal Stormwater Funding Business Plan" by the end of the permit
tenn. The Plan is to identify the long term funding strategy for program evolution 'and funding
decisions. The Business Plan must identify planned funding methods and mechanisms for
Municipal Stonnwater Management. Staff believes these requirements are inappropriate. T.he
fact is that the City has consistently funded its Storrnwater Management Obligations. The
proposed Business Plan becomes subject to review and approval by the Board~ a function that is
only appropriately a budget function of the City Council. The City believes that ,the Regional
Water Quality Control Board should not be an integral part of.the City's budget process.

The Tentative Order will place undue fmancial burden and prescriptive technical requirements
on the City's Stormwater Program, v,'ithout necessarily achieving the desired water quality
improvements. The City believes that a revised Order addressing the City and County comments
would assist the City in carrying out a more effective and successful Stormwater Program.

Sincerely,

Kenneth H. Rosenfield, P.E.
Director ofPublic Services

cc: Bruce Channing, City Manager
Chris Compton, County ofOrange, PF&RD
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, "Uecember8,2009

David Gibson, Executive Officer
California Regional Water Quality Control Board
San Diego Region
9174 Sky Park Court, Suite 100
San Diego, CA92123-4340

Re: Tentative Order No. R9-2009-0002, NPDES CAS0108740
Comments on Draft Updates & Errata to August 12, 2009 Public Release Draft

Dear Mr. Gibson:

Jess A. Carbajal, Director

OC Watersheds
2301 North Glassell Street

Orange, CA 92865

Telephone: (714) 955-0600
Fax: (714) 955-0639

The Updates & Errata document represents a considerable improvement over the approach to
regulation of non-stormwater dry weather discharges proposed at the November 18 Board hearing.
The expedited production of these new and extensive provisions in just a few days did not allow any
time for consultation with the Permittees as we had discussed during our recent meeting. As a result,
the revised document has a number of problematic issues that should be corrected. The comments
below and the attached edits to the proposed text were prepared in consultation with the County's
Permittees including Aliso Viejo, Dana Point, Laguna Hills, Laguna Niguel, Laguna Woods, Lake
Forest, Mission Viejo, Rancho Santa Margarita, San Clemente and San Juan Capistrano. It is our
earnest hope to meet with you before the hearing to discuss these recommended changes in more
detail.

Our comments primarily focus on three issues:

• The non-stormwater dry weather action levels (NALs) themselves and how they were derived.

• The need to clarify the considerations for prioritizing Copermittee's responses to exceedances
of the NALs.

• What actions the Permittees must take if the source of an exceedance is determined to be (i)
natural in origin and conveyance, (ii) an illicit discharge, or (iii) an exempt category of non­
stormwater discharge.

We believe the changes we propose will result in non-stormwater regulation that is more cost
effective, less susceptible to legal challenge, and as protective of water quality as the approach
proposed in the Updates & Errata document.

Notwithstanding our general support for the approach you have taken regarding NALs, as expressed
previously we continue to have some significant concerns with the draft permit as a whole. These
concerns include the fact that the Board has not adequately considered economic and other factors
(e.g., the cost to implement the NALs and other new program elements; whether the proposed
conditions are reasonably achievable; etc.).
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1. Expert-Developed Action Levels

While staff has responded to the Board's direction to change the non-stormwater dry weather numeric
effluent limitations to action levels,the.action levelsJhemselves,andJhe mannerinwhicb.tbey_were.
derived, has not been modified. This is problematic for several reasons.

First, notwithstanding that the Updates & Errata document expressly provides that the proposed'
NALs are not numeric effluent limitations (NELs), the manner in which the NALs have been derived
and the levels themselves are the same as the previous NELs. By using the same methodology that
the SIp1 mandates for deriving water-quality based effluent limitations, staff may have inadvertently

. opened the door to an argument (contrary to the Board's directive) that the NALs are in fact NELs by
virtue of the process of derivation. The County suggests that this argument could be avoided by
deleting the discussion of the SIP in the Updates & Errata document (e.g., pages 23-28). Because
the NALs are not intended to be NELs, as acknowledged by the Updates & Errata document, there is
no need to calculate the NALs in the same manner as NELs.

Second, the use of water quality objectives (WOOs) as the basis for the NALs is inappropriate.
WOOs ensure that beneficial uses in receiving waters are protected. The NALs on the other hand,
are proposed to assist in determining if the Permittees are effectively prohibiting non-stormwater
discharges into the MS4. Just as the Stormwater Action Levels (SALs) proposed in the Tentative
Order are based on a statistical analysis of concentrations of constituents discharged from the MS4,
the NALs should be based on an analysis of the constituents in dry weather non-stormwater
discharges and be protective of the WOOs.

The County suggests that rather than using receiving water WOOs for end of pipe action levels,
Permittees engage an expert panel or other third-party such as the Southern California Coastal Water
Research Project (SCCWRP) to develop scientifically-based numeric iilction levels and an
implementation strategy. The Permittees would submit to the Executive Officer the expert-developed
NALs and implementation strategy within 18 months of permit adoption. If the Permittees failed to
meet the 18-month deadline, action levels based on the WOOs?" as well as the implementation
approach provided in the Updates & Errata document would become effective by default.

The attached redline of the Updates & Errata document reflects the County's proposed changes.

2. Prioritization

The Updates & Errata document proposes to allow the Permittees flexibility in prioritizing how they
respond to exceedances of the NALs. Proposed Directive C.2.f provides:

1 The State Policy for Implementation of Taxies Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of
California.

6 Rather than use the levels proposed in the Updates & Errata document, which were derived in the same manner as
water quality-based effluent limitations, the County proposes that the default NALs be set equal to WQOs as set forth in·
the Basin Plan.
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If any Permittee identifies a significant number of exceedances of NALsthat
prevent them from adequately conducting source investigations in a timely manner,
then the Permittees may submit a prioritization plan and timeline that identifies the
timeframe and planned actions to investigate and report their findings on all of the
exceedances.

The County appreciates the flexibility that this provision would allow. However, we believe the
provision should be clarified. As currently proposed, while Permittees would have flexibility to
prioritize their response when there are a significant number of exceedances of an NAL, this provision
does not currently take the frequency or magnitude of exceedances into account when prioritizing the
responses. In other words, the Permittees would have to spend scarce resources investigating even
a single and minor exceedance of an NAL. .

The County suggests that a better use of resources would be to allow the Permittees the flexibility to
prioritize when the frequency of exceedances and the magnitude of an exceedance is significant.
This approach would be consistent with the approach that is established for the Tentative Order's
section on SALs. There, Permittees are to take the "magnitude, frequency, and number of
constituents exceeding the SAL(s)" when determining how to respond to the exceedance(s).~

This same approach should be incorporated into the NAL Provision by revising Provision C as
provided in the attached redline of the Updates & Errata document. This prioritization approach
would be reflected in the expert-developed implementation strategy discussed above. For clarity, to
the extent the default implementation measures provided in Provision Co2 become effective, the
County proposes that Provision C.2.f be revised consistent with the SAL approach. This would allow
Permittees to prioritize efforts so that we can spend our limited resources on significant water quality
problems.

3. Natural Sources, Illicit Discharges and Exempt Non-Stormwater Categories

The proposed revisions to Directive C of the Tentative Order carry over several problematic
provisions from the previous version. First, proposed Directive C.2.a applies only to sources of NAL
exceedances that are natural in origin and conveyance. Second, in proposed Directive C.2.b, if a
Permittees determines that the source of an NAL exceedance is an illicit discharge, the Permittees
must eliminate the discharge to the MS4. Finally, in proposed Directive Co2.c, if a Permittees
determines that an NAL exceedance is due to a discharge from an exempt category of non­
stormwater discharge, the entire category of non-stormwater discharge apparently loses its exempt
status. The County suggests that these provisions must be revised.

A. Natural Sources

Proposed Directive C.2.a applies when a Permittee deter.mines that the source of an exceedance is
natural in origin and conveyance. However, because the MS4s themselves generally are not natural
conveyances, a constituent that is natural in origin may not be considered to be natural in
conveyance once discharged from the MS4. Accordingly, as written, proposed Directive C.2.a might
never apply; Permittees will never be able to establish that the source of an exceedance is natural in
both origin and conveyance.

~ Tentative Order, Directive D.1.
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Mr. David Gibson
December 8, 2009
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To give this provision meaning, the word "conveyance" simply needs to be deleted. Alternatively, the
phrase "natural in origin and conveyance" could be revised to read "natural in origin or conveyance."
The phrase "natural in origin and conveyance" is a carryover from former section C.3 which stated:

... "TbJs.'permit does not ..regulate natural sources aodconveyancesofconstituents... "~Jn ..0theLwords,.
neither natural sources nor natural conveyances of constituents are regulated. In order to show that
a discharge is not regulated, Permittees must show that the source of constituents in the discharge
are natural in origin or conveyance. Permittees do not have to show that the source is natural in
origin and conveyance.

B. Illicit Discharges

Proposed Directive C.2.b would have Permittees eliminate illicit discharges when they determined
that the discharge was a source of an NAL exceedance. Because there may be illicit discharges that
are impossible to eliminate all of the time, and some illicit discharges may be less serious than others,
the County suggests that the language in Directive C.2.b be tied to Directive F.4.f (the Illicit Discharge
Detection and Elimination section) which provides:

Each Copermittee must take immediate action to initiate steps necessary to eliminate
all detected illicit discharges, illicit discharge sources, and illicit connections after
detection. Elimination measures may include an escalating series of enforcement
actions for those illicit discharges that are not a serious threat to public health or the
environment. Illicit discharges that pose a serious threat to the public's health or the
environment must be eliminated immediately.

This would clarify Permittees' obligations when they determined the source of an NAL exceedance
was an illicit discharge.

C. Exempt Non-Stormwater Categories

The County previously has commented on removing entire categories of exempt non-stormwater
discharges from the Tentative Order simply because a single discharge in that category is determined
to be a source of pollutants in receiving waters. The regulations and guidance are clear that only the
specific discharge that is the source of the pollutants must be addressed; the entire category of
discharge does not lose its exempt status.§. Accordingly, proposed Directive C.2.c should be revised
as indicated in the attached redline of the Updates & Errata document.

This simple change will reflect federal requirements and will allow Permittees to address only actual
sources of pollutants rather than entire categories of discharges that may pose no risk to water
quality.

~ This important statement regarding the regulation (or non-regulation) of natural sources and conveyances apparently
was inadvertently omitted in the Errata and Updates document. As reflected in the attached redline, it should be included
in the Tentative Order.

Q See County of Orange Comment Letter dated September 28, 2009, Attachment A, Section 1.8.
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This document represents additional tentative updates and errata to the August 12,
2009 release of Tentative Order No. R9-2009-0002. These updates and errata are in
addition to those provided to the Regional Board at the November 18, 2009 meeting as
Supporting Document NO.2. The errata represent minor clarifications and reference
mistakes identified by Staff on the August 12, 2009 public release of draft Tentative
Order No. R9-2009-0002. The updates include changes made at the Board's direction
from the November 18, 2009 meeting.

Permit Errata

Pg. 38, Section F.1.d.(7) references "watershed equivalent BMP(s) consistent
with Section F.1.c.(8)" should reference Section F.1.d.(11).

Permit Changes

Page 2, C. Discharge Characteristics, Additional Findings C. 3 and C.4:

3. This order is intended to regulate the discharge of pollutants from MS4s from
anthropogenic (generated from human activities) sources and/or activities within
the jurisdiction and control of the Copermittees and is not intended to address
background or naturally occurring pollutants or flows.

4. The Copermittees may lack legal jurisdiction over certain discharges into their
systems from some state and federal facilities, utilities, and special districts,
Native American tribal lands, waste water management agencies and other point
and non-point source discharges otherwise permitted by the Regional Board.
The Regional Board recognizes that the Copermittees should not be held
responsible for such facilities and/or discharges. Similarly, certain activities that
generate pollutants may be beyond the ability of the Copermittees to eliminate.
Examples of these include operation of internal combustion engines, atmospheric
deposition, brake pad wear, tire wear and leaching of naturally occurring minerals
from local geography.

Page 17, Finding E.12:

12. This Order requires each Copermittee to effectively prohibit all types of
unauthorized discharges of non-storm water into its MS4. However, historically
pollutants have been identifi~d as present in dry weather non-storm water discharges
from the MS.4s through 303(d) listings, monitoring conducted by the Copermittees under
Order No. R9-2002-0001, and there are others expected to be present in dry weather
non-storm water discharges because'of the nature of these discharges. This Order
includes action levels for pollutants in non-storm water, dry weather, discharges from
the MS4 designed to ensure that the requirement to effectively prohibit all types of
unauthorized discharges of non-storm water in the MS4 is being complied with. Action
levels in the Order are based upon numeric or narrative water quality objectives and
criteria as defined in the Basin Plan, and the Water Quality Control Plan for Ocean
Waters of California (Ocean Plan,.. NALs are not numeric effluent limitations.•...
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Pg. 22 - Section C:

C. NON-STORM WATER DRY WEATHER ACTION LEVELS

.l;xce_eda!1c~of a_nCl~tton I~IJ~L requ_ires_~p_ecifie_d ~e~po_n~!v~ Clction ~Y ~~eC;op~!r:nit!~~~. _ ., ... (~D_e_le_ted_:_e -,

This Order describes what actions the Copermittees must take when an exceedance of
an action level is observed. Exceedances of non-storm water action levels do not alone
constitute a violation of this Order: however they P.o_u!<:! tn_d!c.aJ~ that more must be done
to comply JfIIHh t.h_e_re_q!Jir~rne_nt Jo _eJfe~!i\l~IY'p'ro!1LbA e1IL!yp~s __of_Yn~_ut~()~i~~q !10!1:~t()~1"D __ .,...,
water discharges into the MS4 or other prohibitions established in this Order. Failure to
undertake required source investigation and elimination action following an exceedance

·I-of-an non-storm water action level (NAL or action level) is a violation of this Order.-~:._
However, establishing NALs at levels appropriate to protect water quality standards is
expected to lead to the identification of significant so"urces of pollutants in dry weather
non-storm water discharges.

1.

2.

Copermittees shall engage the Southern California Coastal Water Research
Project (SCCWRP) to develop non-storm water dry weather action levels (NALs).
The purpose of the NALs shall be to establish numeric action levels for pollutants
in non-storm water, dry weather, discharges to ensure that the Copermittees
effectively prohibit unauthorized discharges of non-storm water into their MS4s
and to protect water quality. Copermittees shall also engage SCCWRP to
develop an NAL implementation plan, consistent with this section, that specifies
the actions the Copermittees will take in response to NAL exceedances. The
implementation plan shall take into account the magnitude, frequency, and
number of constituents exceeding the NALs. Copermittees shall submit the
proposed NALs and implementation plan to the Executive Officer within 18
months of the Order effective date1

. Once approved by the Executive Officer, the
NALs shall become effective immediately. Should the Copermittees fail to submit
the NALs and implementation plan within 18 months, the action levels provided in
Section C.6 shall become effective and Copermittees shall respond to NAL
exceedances as provided in Section C.2. ~__ ....._. '_' _.. ..

In response to an exceedance of a NAL, each Copermittee must investigate and
identify the source of the exceedance in a timely manner. Following the source
investigation and identification, the Copermittees must submit an action report
dependant on the source of the pollutant exceedance as follows:

. . Deleted: Each Copermittee,
beginning no later than the one year
following adoption of this Order, shall
implement the non-storm water dry
weather action level (NAL) monitoring
as described in Attachment E of this
Order.

a. If the Copermittee identifies the source of the exceedance as natural
(non-anthropogenic) tn()rig_il\... tl1en_the_Gop.Elr_rT1itte~._~h_allr~po.r1JI1~ir _ ...
findings and documentation of their source investigation to the Regional
Board within thirty fli:lYs. of !h_El ~OlJrc.~_ldEllltific.i:l!ion._

b. If the Copermittee identifies the source of the exceedance as an illicit
discharge or connection, then the Copermitees consistent with Section

. Deleted: ally influenced

Deleted: and conveyance
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1 During the interim. Copermittees shall continue to implement the existing Dry Weather Reconnaissance
Program
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F.4.f must eliminate or permit the discharge to their MS4 and report the
findings, including any follow up and/or enforcement action(s) taken, and
documentation of the source investigation to the Regional Board within
thirtY.P.9Ys.._If!~e. ~9P~rrl1ltt~e)sL!~a.bJ~!q.~JJrl1jlJ~t~_or permit !h.~~qYr~~_ .. " .' ", '(>=D=e=le=ted=:f=ou=rte=e=n====~
of discharge within thirtY;::l~y'~,J~~Q !~~ 9-,:~p_e!rl1Jt!~~ !T!L!.s!_s.up!T!it, _a_sJ~"!r:t . "'. Deleted: of the source identification

of their action report, their plan and timeframe to eliminate or permit the Deleted: fourteen

source of the exceedance. Those dischargers seeking to continue such a '-------------'
discharge must become subject to a separate NPDES permit prior to -
continuing any such discharge. yvhere the source is a non-point _" or Formatted: Font: Not Italic

discharge whose complete and consistent elimination is demonstrated nof
to be feasible, the Copermittee must submit their plan for ongoing control
programs and numeric measurements of progress, with status reports to
be submitted annually.

c. If the Copermittee identifies the source of the exceedance as an exempted
category of non-storm water discharge2, then the Copermittees must
determine if this is an isolated circumstance or if the category of
discharges must be.p99E~~~ed.thrC?yg/J thep~~xe."ltiS'.I1 ..qrJ?r9.hl~i~<?1J !1J~t._ .. IDeleted: subsequently

category of discharge as an illicitdischarge. The Copermittee must submit
their findings including a description of the steps taken to address the
discharge or the category of discharge, to the Regional Board with the
next subsequent annual report or thirty days, whichever is later. Such
description shall incl,ude relevant updates to or new ordinances, orders, or
other legal means of addressing the category of discharge2' The
Copermittees must also submit a summary of their findings with the
Report of Waste Discharge.

d. If the Copermittee identifies the source of the exceedance as a non-storm
water discharge in violation or potential violation of an existing separate
NPDES permit (e.g. the groundwater dewatering permit), then the
Copermittee must report, within five.~usJIJEls.s.d.~y.s.,.t~ElJi!19ing.s.toJh.8. '" '[,-D~e_le~ted_:_th_re_e --,

Regional Board including all pertinent information regarding the
discharger",

e. If the Copermittee is unable to identify the source of the exceedance after
taking and documenting reasonable steps to do so, then the Copermittee
must identify the pollutant as a high priority pollutant of concern in the
tributary subwatershed, perform additional focused sampling and update
their programs within a year to reflect this priority. The Copermittee's
annual report shall include these updates to their program including,
where applicable, updates to their watershed workplans (Section G.2),
retrofitting consideration (Section F.3.d) and/or program effectiveness
work plans (Section J.4).

f. If any Copermittee identifies a significant number of exceedances of NALs that
prevent them from adequately conducting source investigations in a timely
manner, then the Copermittees may submit a prioritization plan and timeline that
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identifies the timeframe and planned actions to investigate and report their
findings on all of the exceedances.

1, An exceedance of an NAL does not alone constitute a violation of the provisions
....... 'ofthfs' order: however,~:~ ~~~~~~·~.ric:~: ~(a~ NA(iri~y: i~~[c~j~ ih.~(the :. :: :: :. -.'.:....

Copermittees ,[leedtodo 111ore to meet the reguirE:)ll1entto ~!f~~!iYe.IYJ~r9.~i.~!t.

,LIna.u~~<?ri2:E)d ~9.~~st()~m. ."Ya.tl!l~ ~i~ch~rge.~ in!!? !~e. M~4 9r ()!~e.rJ?r()~!.bJtJ<?f1~~E)t.
forth in SectionsA andBofthisOrder..Failuretotimelyimplement required .....
actions specified in this Order following an exceedance of an NAL constitutes a
violation of this Order. However, neither compliance with NALs nor compliance
with required actions following observed exceedances, relieves the Copermittees
from Jb~ T~q~i!~f!l.~.~! !~ ~ff~g~\(.~ly pr~~i~lt 33JI_.tYI?~~ .~.f _~rt§l!:Jt..t!O!Li_~'~h.Q~~.-~!o_r.~ ...__..,_ ", .- ",
water discharges into the MS4s or any non-compliance with the prohibitions in
Sections A and B of this Order. During any annual reporting period in which one
or more exceedances of NALs have been documented the Copermittee must
submit with their next scheduled annual report, a report describing whether and
how the observed exceedances did or did not result in a discharge from the MS4
that caused, or threatened to cause or contribute to a condition of pollution,
contamination, or nuisance in the receiving water.

I 9" .... M9.t:li!C?~i~g 9! l!lffLu_e.n! Y'!iIJ. 9~~l:l~ a.t th~.e.n.d,,·9!-piP_e. p~i()~ t()_ ~i~~ba.rge.i.n!C? !~e_ .. .. .. ...Il.-D_e_le_ted_:4 --'

receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 122.26(B
5-6) and Attachment E of this Order. The Copermittees must develop their

.monitoring plans to sample a representative percentage of major outfalls and
identified stations within each hydrologic subarea. At a minimum outfalls that
exceed any NALs once during any year must be monitored in the subsequent
year ,unless the likely and expected cause of the exceedance is,not ..... __ ... . .. ' Formatted: Font: Not Italic
anthropogenic in nature and is documented in accordance with paragraph C2.a;· Formatted: Font: Not Italic
or the discharge is demonstrated not to cause or contribute to a condition of
pollution. contamination, or nuisance in the receiving water. Any station that does
not exceed any NALs for 3 years may be replaced with a different station.

§,. ....If the Copermittees fail to submit the NALs and implementation plan within 18 ....
months of the Order effective date pursuant to C.1. then the default non-storm
water dry weather action levels shall be the water quality objectives contained
within the Basin Plan or Ocean Plan as applicable for the following constitutents:

·r Deleted: 5

Discharges to Inland Surface Waters .

• Fecal coliform • Total
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• Turbidity • Methylene
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Discharges to bays, harbors, and lagoons/estuaries

• Total coliform

• Fecal coliform

• Enterococci
Discharges to the surf zone

• Total coliform

• Fecal coiiform

• Enterococci

• Turbidity

!-2!i
• Priority

pollutants

•... ... -r Formatted

[BASIN PLAN OR OCEAN PLAN OBJECTIVES TO BE INSERTED]
. Deleted: Each Copermittee shall

monitor for the non-storm water dry
weather action levels, which are
incorporated into this Order as
follows:1[
a. Action levels for discharges to
inland surface waters:1!
The NALs for Cadmium, Copper,
Chromium (JII), Lead, Nickel, Silver
and Zinc will be developed on a case-
by-case basis because the freshwater
criteria are based on site-specific
water quality data (receiving water
hardness). For these priority
pollutants, the following equations (40, CFR 131.38.b.2) will be required:

;
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Each Copermittee must implement procedures to investigate and inspect portions of the
MS4 that, based on the results of field screening, analytical monitoring, or other
appropriate information, indicate a reasonable potential of containing illicit discharges,
illicit connections, or other sourc~s of pollutants in non-storm water.

(1) Develop response criteria for data: Each Copermittee must develop, update, and
use numeric criteria action levels (or other actions level criteria where appropriate) to
determine when follow-up investigations will be performed in response to water quality
monitoring. The criteria must include non-storm water action levels (see Section C) and
a consideration of 303(d)-listed waterbodies and environmentally sensitive areas
(ESAs) as defined in Attachment C.

~----~=========~~===================== ======= == ----===========~
'pg: 71_,~e..ct!()"-fA·~: !I!ic::i(l?i~_c.h.arg~..o.et~c::!ip!1_ Cl':!~ J~H!!1l"-Clt!()rl; _... _ ... .. _.,._,
Investigationllnspection and Follow-Up:

Attachment E: Monitoring and Reporting

Pg. 12, C. Non-Storm Water Dry Weather Action Levels

Each Copermittee must collaborate with the other Copermittees to conduct, and report
on a year-round watershed based Dry Weather Non-storm Water MS4 Discharge
Monitoring Program. The monitoring program implementation, analysis, assessment,
and reporting must be conducted on a watershed basis for each of the hydrologic units.
The monitoring program must be designed to identify unauthorized non-storm water
discharges through the use of/!()n.-~!()rr:n ~~!Elr.~ry.VYEE~!h~r~c::ti9Q JEl"-ElI~ lrl ~El~!i()rl9 ()t _
this Order, adopted dry weather Total Maximum Daily Loads Waste Load Allocations
and assessment of the contribution of dry weather flows to 303(d) listed impairments.
The monitoring program must include the following components;

Each Copermittee's program must be designed to determine levels of pollutants
in effluent discharges from the MS4 into receiving waters. Each Copermittee
must conduct the following dry weather field screening and analytical monitoring
tasks:

1Deleted: assess compliance with
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a. Dry Weather Non-storm Water Effluent Analytical Monitoring Stations

(1) Stations must be major outfalls. Major outfalls chosen must include
outfalls discharging to inland surface waters; to bays, harbors and
lagoons/estuaries; and to the surf zone. Other outfall points (or any
other point of access such as manholes) identified by the
Copermittees as potential high risk sources of polluted effluent or
as identified under Section C.3.eshall be sampled.

(2) Each Copermittee must clearly identify each dry weather' effluent
analytical monitoring station on its MS4 Map as either a separate
GIS layer or a map overlay hereafter referred to as a Dry Weather
Non-storm Water Effluent Analytical Stations Map.

b. Develop Dry Weather Non-storm Water Effluent Analytical Monitoring
Procedures

Each Copermittee must develop and/or update written procedures for
effluent analytical monitoring (these procedures mustbe consistent with
40 CFR part 136), including field observations, monitoring, and analyses
to be conducted. At a minimum, the procedures must meet the following
guidelines and criteria:

(1) Determining Sampling Frequency: Effluent analytical monitoring
must be conducted at major outfalls and identified stations. The
Copermittees must sample a representative number of major
outfalls and identified stations. The sampling must be done to
assess exceedances ofJhe _d_ry Y'_e.a_tQ~c QC::>IJ-:s!C?r_1T! Y'Clt~C ~H~tJC?r:! .. ·r Deleted: compliance with

levels pursuant to section C of this Order. All monitoring conducted
must be preceded by a minimum of 72 hours of dry weather.

(2) If ponded MS4 discharge is observed at a monitoring station, make
observations and collect at least one (1) grab sample. If flow is
evident a 1 hour composite sample may be taken. Record flow

. estimation (Le., width of water surface, approximate depth of water,
approximate flow velocity, flow rate).

(3) Effluent samples shall undergo analytical laboratory analysis for
constituents in: Table '1. Analytical Testing for Mass Loading, Urban
Stream Bioassessment, and Ambient Coastal Receiving Waters
Stations and for those constituents with action levels under Section
C of this Order. Effluent samples must also undergo analysis for
Chloride, Sulfate and Total Dissolved Solids.

(4) If the station is dry (no flowing or ponded MS4 discharge), make
and record all applicable observations.
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(5) Develop and/or update criteria for dry weather non-storm water
effluent analytical monitoring:

(a) Criteria must include action levels in Section C of this
Order.hk

(6)

(b) Criteria must include evaluation of LC50 levels for toxicity to
appropriateJest..()rganisms

Develop and/or update procedures for source identification follow
up investigations in the event of exceedance§. of dry weather non-
storm water,action level ~l'!.a.ly~~al!T.I()Qi!()rll'!.g. ~~s_ult.qrlt~ri~: TQ~!?~ .
procedures must be consistent with procedures required in section
F.4.d and F.4.e. of this Order.

.[ Deleted: effluent

(7) Develop and/or update procedures to eliminate detected illicit
discharges and connections. These procedures must be consistent
with the non-storm water dry weather action levels in section C and
with each Copermittees' Illicit Discharge and Elimination
component of its Jurisdictional Runoff Management Plan as
discussed in section F.4 and F.4.e. of this Order.

c. Conduct Dry Weather Non-storm Water Effluent Analytical Monitoring

The Copermittees must commence implementation of dry weather effluent
analytical monitoring under the requirements of this Order no later than
one year following adoption of this Order. If monitoring indicates an illicit
connection or illegal discharge, conduct the follow-up investigation and
elimination activities as described in submitted dry weather field screening
and analytical monitoring procedures and found in sections C.F.4.d and
F.4.e of Order No. R9-2009-0002.

Until the dry weather non-storm water effluent analytical monitoring
program is implemented under the requirements of this Order, each
Copermittee must continue to implement dry weather field screening and
analytical monitoring as it was most recently implemented pursuant to
Order No. 2002-01.

Attachment F - Source Data
Page 1 and 9,

II. NON-STORM WATER ACTION LEVELS
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Tentative Order Fact Sheet

Page 20, Discussion on Finding A.1:

As a means for achieving those water quality objectives, Porter-Cologne (section
13243) further authorizes the Regional Water Quality Control Boards to establish waste
discharge requirements (WDRs) to prohibit waste discharges in certain conditions or.
areas. Since 1990, the San Diego Regional Board has issued area-wide MS4 NPDES
permits. The Order will renew Order No. R9-2002-01 to comply with the CWAand attain
water quality objectives in the Basin Plan by limiting the contributions of pollutants
conveyed by storm water and by including numeric action levels for dry weather non­
storm water discharges designed to ensure that the Copermittees comply with the
requirement to effectively prohibit.,u.n.?l,u!l}q~iz.~d.r1<?Q~.s~qrrt:l Y".a.tE?~ gi,~~~~~g~s, in~q !~~ir.. __ .' ..... ·1 Deleted: all types of

MS4s. Further discussions of the legal authority associated with the prohibitions and
directives of the Order are provided in section VII this document.

Page 45, Discussion on Finding C.14:

As explained in the discussion of Finding C.15;, below, the Copermittees' reliance on
BMPs for the past 19 years has not resulted in compliance with applicable water quality
standards. The Regional Board has evaluated (in accordance with 40 CFR
122.44(d)(1)) past and existing controls (BMPs), non-storm water effluent monitoring
results, the sensitivity of the species in receiving waters (e.g. endangered species), and
the potential for effluent dilution, and has determined that existing BMPs to control

, pollutants in storm water discharges are not sufficient to protect water quality standards
in receiving waters and the existing requirement that Copermittees effectively prohibit

I .,un~~!~qrlz.e.d, rl<?l}-s!qrrt:l, ~a.tEl~ gi~c:;~~r.ge_s. i!l!q !h.El ryJ~4, Qis~qricaIlY.rEl~yl!s. in_ th~, ., ,....' .'.
discharge of pollutants to the receiving waters. Thus, numeric action levels for non­
storm water, dry weather, discharges from the MS4 and required actions following
observed exceedances of numeric action levels have been established. For further
discussion regarding the development of action levels please see Finding 6.12 and
discussion.

Dry weather action levels are applicable to non-storm water discharges of effluent from
the MS4 system. Non-storm water effluent discharges from the MS4 are those which
occur during dry weather conditions. These action levels are not applied to storm water
discharges, as defined within the Order. Storm water discharges regulated by the Order
are required to meet the MEP standard and related iterative process and have separate
action levels.

Dry weather action levels are applicable to non-storm water discharges from the MS4
system into receiving waters. Non-storm water discharges are already required to be
prohibited unless specifically exempted or covered under a separate NPDES permit.
'Dry weather action levels apply to non-storm water discharges of effluent from a point
source into receiving waters. The MS4 is not a receiving water. Should a discharger
wish to discharge a non-exempt category to the MS4 system, such discharges require a
separate NPDES permit pursuant to sections 402 and 301 of the CWA. It is also
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infeasible to monitor and sample every discharge into the MS4, as such discharges are
diffuse by nature and may vary spatially and temporally.

) ,
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Finding E.12 This Order requires each Copermittee to effectively prohibit.)J!1~LJth9!"i;Z!39._

non-storm water discharges Jrltc:>_its 1Y.I§.4: .H_o_\A,lEl\le.r!,p()ULJt~.n!s. ~~Ye._bElEll1_i9~Q~i~e.d.J..n ..
dry weather non-storm water discharges from the MS4s through 303(d) listings, and
monitoring conducted by the Copermittees under Order No. R9-2002-0001...!hI~ 9r9ElE .....
includes action levels for pollutants in non-storm water,dryweather, discharges from

I ~~n~a~~;r~:~g;;~o~r~::I~;..~()~~~r;~n~it~Z~~t6:N$~j:~~l~ge~e~~iXJijtJf.~~~j~ in__
the Order are based upon numeric or narrative water quality objectives and criteria as
defined in the Basin Plan, and the Water Quality Control Plan for Ocean Waters of
California (Ocean Plan).. A.n. E:ll5~ElElc!a..n..~e..()(a.n9~~o.lJ JElv_e,r rElgLJiEe.~ ~sp~~)f~ed_ ~... ... ... _.""'
responsive action by the Copermittees. This Order describes what actions the '
Copermittees must take when an exceedance of an action level is observed.
Exceedances of non-storm water action levels do not,c().nsN.utEl.a yi()l~ti9.n ..()ft~i.s 9Ed.e.r,
however. itF.C:>LJlclin9!~aJEl that the Copermittee may need to do more to meetJ~§l_ m •••••

requirement to effectively prohibit,un.alJ!~()rize_d_Q()IJ:~!()rl1:J'""~te.r. gis~~9rge_si.r:l!() t~El ..._ .' .....
MS4 or other prohibitions established in this Order. Failure to undertake the required '..
responsive actions such as source investigation§ and/or elimination action§ following an '..
exceedance of a,.n.on.:-~torr:n.~~te.r~~ti()n.IEl"E:lI.(N~~()ra~t.i()n.!El\l.ElI).lsa "iolCltiPri Qt t.hJ~ .....
Order. ,gsJa.t>llsI1Jn.g NA.~s_ C1t. I§lYEll.s_C1pprc:>pri?lt.e_ t()_ PT~t.e~! Y"..atElr..gLJClIi!y .st~n.c!arcl~ i~ .... _.. ' -
expected to lead to the identification of significant sources of pollutants in dry weather .
non-storm water discharges.

Discussion of Finding E.12. This Order includes the existing requirement that
Copermittees effectively prohibit,u}·~a.ut~~ri~Elc! !:I9':l~_sJo.rJT.l Y".~tE:lr 9lsc~?lrgEl~. in..t~~_IY.I~~s:.
It also includes the following prohibition set forth in the Basin Plan: "The discharge of
waste to waters of the state in a manner causing, or threatening to cause a condition of
pollution, contamination or nuisance as defined in California Water Code section 13050
is prohibited." (Prohibition A.1.) As discussed in the Order's Findings on discharge
characteristics, e.g., C.2., CA., C.6., C.?, C.9., C.14. ,and C.15., the Copermittee's
reliance on BMPs for the past 19 years has not resulted in compliance with applicable
water quality standards or compliance with the requirement to effectively prohibit

I .u..n.9.u!~()rj~e_cl. gi~~~~r.ge_s_()fr:J()r1.-!'t.o.n:n_ ~~!Elri':l.t~~ ,r'~?~~ T~~.REl9iC:>I1~ll?o.~rcj. ~~~ m • __ • __ .' /[ Deleted: all types of

evaluated (in accordance with 40 CFR 122A4(d)(1)) past and existing control (BMPs),
non-storm water effluent monitoring results, the sensitivity of the species in receiving
waters (e.g.. endangered species), and the potential for effluent dilution and has
determined that existing BMPs to control pollutants in storm water discharges are not
sufficient to protect water quality standards in receiving waters and the existing
requirement that Copermittees effectively prohibit ,un~utt:J()ri:z.:Elci l1C:>I1:st()r~ .1JI!~t!3r m •••••••••••••••, ••• ( Deleted: all types of

discharges into the MS4 historically results in the discharge of pollutants to the receiving
waters.

I
~t. is.a.Ppr9priClte t().El~tClt:>li~h drY. w~~tl'!er n_on:-~t()rm_ ~?tElra.cti()n ..l§lvElI~protectiveof..
.'I\'a.fElr gLJ?lity.~tClr1g~rdsto.l1:JEl~~LJr~ p()lIut~ntsIEl"Ells.il1.tOE:l.dJ~c_h ..argEl_ofcjryY".El~t~Elr .._....
non-storm water that could indicate non-compliance with the requirement to effectively
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discharges are causing, or threatening to cause, a condition of pollution, contamination
or nuisance in the receiving waters. NALs are not numeric effluent limitations. e~...n_ .... "" .. ' - Deleted: While not alone a violation

exceedance of an NAL requires the Copermittees to initiate a series of source '-o_fl_his_O_rd_e_ra --"

investigation.§. and/or elimination actions to address the exceedance. Results from the
NAL monitoring are to be used in developing the Copermittees annual work plans.

I
Failure to undertake required source investigation and/or elimination actions in a timely

, manner following an exceedanceof-an NALis-aviolationof this 0rder;-Please see­
further discussion in the directives section C of the fact sheet.

A purpose of monitoring, required under this and previous Orders, as stated in the
Monitoring and Reporting Program is to "detect and eliminate illicit discharges and illicit
connections to the MS4" and to answer the following core management questions:

1. Are conditions in receiving waters protective, or likely to be protective, of
beneficial uses?

2. What is the extent and magnitude of the current or potential receiving water
problems?

3. What is the relative MS4 discharge contribution to the receiving water
problem(s)?

4. What .are the sources of MS4 discharge that contribute to receiving water
problem(s)?

5. Are conditions in receiving waters getting better or worse?

For the past 4 permit cycles (19 years), Copermittees have utilized their IC/ID program
to identify and eliminate non-storm water discharges that are sources of pollutants to
the MS4. The Copermittees are also subject to the requirement to effectively prohibit

I .un_a!J!~c:>r!.~e~_ gi§>~~~r.g~s'?(t:lc:>~_-§>!O!!!!, YV.?l!E;lri!l!c?' the, rII1_S_4_s~ _H,i~t()!i~§llly,_d,i~~~a.rg.~~,c:>f _, _ ., - .., { Deleted: all types of

unauthorized non-storm water do occur, resulting in the discharge of pollutants to the

I
receiving waters. NALs have been included in this Order to assistJ_h~, 9()p~r.IT1~t~~.§> ,in, .... ,... _

. complying with thelElqYJr.e_IT1~t:1tt()_ElffEl~tjv~lx pr.c:>h!~i~~119':1!h.c:>rif:~sI}!c:>~:-~!0!!!!, YV,a~~r , " ,,' ... ' 'i=D=e=le=ted=:========<
discharges that are a source of pollutants in the receiving waters. '.

Page 106

C. Non Storm Water Dry Weather Action Levels

The following legal authority applies to Section C:

Broad Legal Authority: CWA section 402, 402(p)(3)(B)(ii), CWC §13377, 40 CFR
122.26(d)(2)(i)(B, C, E, and F), and 40 CFR 122.26(d)(2)(iv).

Specific Legal Authority;
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The Clean Water Act section 402(p)(3)(B)(ii) provides that MS4 permits "shall include a
requirement to effectively prohibit non-storm water discharges into the storm sewers."

Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B) provides that the proposed
management program "shall be based on a description of a program, including a
schedule, to detect and remove (or require the discharger to the municipal storm sewer
to obtain a separate NPDES permit for) illicit discharges and improper disposal into the
storm sewer."

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the Copermittee
include in its proposed management program "a program, including inspections, to
implement and enforce an ordinance, orders or similar means to prevent illicit
discharges to the municipal storm sewer system; this program description shall address
all types of illicit discharges, however the [listed exempt] category of non-storm water
discharges or flows shall be addressed where such discharges are identified by the
municipality as sources of pollutants to waters of the United States."

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(2) provides that the Copermittee­
include in its proposed management program "a description of procedures to conduct
on-going field screening activities during the life of the permit, including areas or
locations that will be evaluated by such field screens."

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(3) provides that the Copermittee
include in its proposed management program "procedures to be followed to investigate
portions of the separate storm sewer system that, based on the results of the field
screen, or other appropriate information, indicate a reasonable potential of containing
illicit discharges or other sources of non-storm water."

Section C establishes non-storm water dry weather action levels (see also Finding C.14,
Finding E.12 and the Discussion for those sections). .

Non-exempted, non-storm water discharges are to be effectively prohibited from
entering the MS4 or become sUbject to another NPDES permit (see Federal Register,
Vol. 55, No. 222, pg. 47995). Conveyances which continue to accept non-exempt, non­
storm water discharges do not meet the definition of MS4 and are not subject to section
402(p)(3)(B) of the CWA unless the discharges are issued separate NPDES permits.
Instead, conveyances that continue to accept non-exempt, non-storm water discharges
that do not have a separate NPDES permit are subject to sections 301 and 402 of the
CWA (see Federal Register, Vol. 55, No. 222, pg. 48037).

The Order requires the sampling of a representative percentage of major outfalls and
other identified stations within each hydrologic subarea. While it is important to assess
all major outfall discharges from the MS4 into receiving waters, to date the
Copermittees have implemented a dry-weather monitoring program that has identified
major outfalls that are representative of each hydrologic subarea and have randomly
sampled other major outfalls. Thus, it is expected that the Copermittees will utilize past
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dry weather monitoring in the selection and annual sampling of a representative
percentage of major outfalls in accordance with the requirements under Section C.4.

Background and Rationale for Requirements

The Regional Board developed the requirements for dry weather non-storm water action
levels based upon an evaluation of eXisting controls, monitoring and reporting programs
(effluent and receivingwater), special studies, and based upon Findings C.t C.3, CA j

C.6, C.? and C.14. .

Water Quality Control Plan

Section 303(C) of the Clean Water Act requires the state to establish Water Quality
Standards (WQS). WQS define the water quality goals of a waterbody, or part thereof,
by designating their use or uses to be made of the water and by setting criteria
necessary to protect those uses. .

The Regional Board's Water Quality Control Plan for the San Diego Basin (Basin Plan)
designates beneficial uses, establishes water quality objectives, and contains
implementation programs and policies to achieve those objectives for all waters
addressed through the Basin Plan. The Basin Plan was adopted by t/:le Regional Board
on September 08, 1994, and was subsequently approved by the State Board on
December 13, 1994. Subsequent revisions to the Basin Plan have also been adopted
by the Regional Board and State Board.

State Board Resolution No. 88-63 establishes state policy that all waters, with certain
exceptions, should be considered suitable or potentially suitable for municipal and
domestic supplies. Requirements ofthis Order do not include effluent limitations
reflecting municipal and domestic sUP'Ply use as all waters within the County of Orange
under this Order are specifically exempted from municipal and domestic supply as a
Beneficial Use.

The State Board adopted the Water Quality Control Plan for Ocean Waters of California
(Ocean Plan) in 2005, it was approved by USEPA, and became effective on February
14,2006. The Ocean Plan establishes Water Quality Objectives, general requirements
for management of waste discharged to the ocean, effluent quality requirements,
discharge provisions, and general provisions. Limitations derived from the Ocean Plan
have been included in this Order to protect the Beneficial Uses of enclosed bays and
estuaries because their Beneficial Uses are similar

National Toxics Rule (NTR) and California Toxics Rule (CTR)

The USEPA adopted the NTR on December 22, 1992, which was amended on May 04,
1995, and November 09, 1999. The CTR was adopted by USEPA on May 18, 2000,
and amended on February 13, 2001. These rules include water quality criteria for
priority pollutants and are applicable to non-storm water discharges from the MS4.
Criteria for 126 priority pollutants are established by the CTR. USEPA promulgated this
rule to fill a gap in California water quality standards that was created in 1994 when a
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California court overturned the State's water quality control plans containing criteria for
priority toxic pollutants. The federal criteria are legally applicable in the State of
California for inland surface waters, enclosed bays and estuaries for all purposes and
programs under the CWA.

Antidegradation Policy

Section 131.12 of 40 CFR requires that the Statewaterqualitystandards.include an .
antidegradation policy consistent with the federal policy. The State Board established
California's antidegradation policy in State Board Resolution No. 68- 16. Resolution No.
68-16 incorporates the federal antidegradation policy where the federal policy applies
under federal law. Resolution No. 68-16 requires that eXisting quality of waters be
maintained unless degradation is justified based on specific findings. The Regional
Boards' Basin Plans implement, and incorporate by reference, both the State and
federal antidegradation policies. Permitted non-storm water discharges from the MS4
are consistent with the antidegradation provision of 40 CFR section 131.12 and State
Board Resolution No. 68-16.

Monitoring and Reporting

40 CFR Section 122.48 requires that all NPDES permits specify requirements for
recording and reporting monitoring results. Sections 13267 and 13383 of CWC
authorize the Regional Boards to require technical and monitoring reports. The
Monitoring and Reporting Program establishes monitoring and reporting requirements to
implement state and federal regulations. The Monitoring and Reporting Program can be
found as Attachment E of the Order.

Dilution or Mixing Zones

In order to protect the Beneficial Uses of receiving waters from pollutants as a result of
non-storm water MS4 discharges, this Order does not provide for a mixing zone or a
zone of initial dilution except when the discharge is to the surf zone.

The San Diego Region has predominately intermittent and ephemeral rivers and
streams (Inland Surface Waters) which vary in flow volume and duration at spatial and
temporal scales. Therefore, it is assumed that any non-storm water discharge from the
MS4 into the receiving water is likely to be of a quantity and duration that does not allow
for dilution or mixing. For ephemeral systems, non-storm water discharges from the
MS4 are likely to be the only surface flows present within the receiving water during the
dry season.

MS4 discharge points to bays, estuaries and lagoons are not designed to achieve
maximum initial dilution and dispersion of non-storm water discharges. Thus, initial
dilution factors for non-storm water discharges from the MS4 into bays, estuaries, and
lagoons are conservatively assumed to equal zero.

It is appropriate to base numeric action levels for dry weather non-storm water
discharges on these considerations.

. Formatted: Position: Horizontal:
4.17", Relative to: Page, Vertical: 0",
Relative to: Paragraph

I A/73232947,! 13 .'



California Ocean Plan

A discharge to a surf zone occurs when the non-storm water discharge point from the
MS4 discharges:

a) Directly into the ocean in a wave induced area subject to long-shore
conditions; or

b) Across a primarily sandy substrate beach and subsequently directly into a
wave induced area sUbject to long-shore conditions;

Establishment of Action levels

Action levels in the Order are based upon numeric or narrative water quality objectives
and criteria as defined in the Basin Plan and the Water Quality Control, Plan for Ocean
Waters of California (Ocean Plan)...."'!:~~R.e.giql}C!I.B.qaJ~rer:;()gl}i;Z~~ J~i:lt.lJ5.~ ()f ar:;tiC?n.
levels will not necessarily result in detection of all unauthorized sources of non-storm
water discharges because there may be some discharges in which pollutants do not
exceed established action levels.

•. .... Deleted:, and the State Policy for
Implementation of Tocixs Standards
for Inland Surface Waters, Enclosed
Bays, and Estuaries of California
(State Implementation Policy or SIP)

In June of 2006, the California Water Board's Blue Ribbon Storm Water Panel released
it's report titled 'The Feasibility of Numerical Effluent Limits Applicable to Discharges of
Storm Water Associated with Municipal, Industrial and Construction Activities.' The .
report only examined numerical limits as applied to storm water and not non-storm
water. In the recommendations, the Blue Ribbon panel proposed storm water action
levels which are computed using statistical based population approaches. For example,
Section D of the Permit uses a recommended statistical approach to develop storm
water action levels. The Blue Ribbon panel did not examine the efficacy of action levels
or recommendations for development of action levels for non-storm water discharges.
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For discharges to inland surface waters, action levels are based on the EPA water
quality criteria for the protection of aquatic species, the EPA water quality criteria for the
protection of human health, water quality criteria and objectives in the applicable State
plans, effluent concentration available using best available technology, and 40 CFR
131.38. Since the assumed initial dilution factor for the discharge is zero and a mixing
zone is not allowed, a non-storm water discharge from the MS4 could not cause an
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zone cannot cause excursions from water quality objectives. .. .[ Deleted: in compliance with

Dry weather monitoring of non-storm water MS4 effluent conducted under the previous
Order (R9-2002-001), which relies on BMPs as controls to protect water quality [iieleted: exceeds

standards, has identified pollutants that are found in non-storm water discharges.
Monitoring of pH, Dissolved Oxygen, Phosphorus, Nitrate, Turbidity and Methylene Blue
Active Substances (MBAS) in non-storm water MS4 discharges has shown that the .'.
effluent concentrations are above .s.ti:lte\f\li:l~El.r.qu.aJi!y. r::~it~.!"i?l: Therefore, ~.. is..C!P.P.f9Pr.i?l!e. ./ ... '
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meeting Jh~_ ~Elquir~mElrlt.t9.Elffec~iv~lypro.hi~it):Jr1~LJth.ori~Eldn~r1.~l)to.rrnw~tElrdil)c~~rg~l) ... ... - Deleted: are complying with

into the MS4s. . Deleted: all types of

Water Quality Limited Segments on the current 303(d) list (2006) within the jurisdiction
of this Order have been identified due to exceedances of Sulfate, Chloride and Total
Dissolved Solids criteria from a source which is currently unknown (see Table 2a).
These pollutants are not monitored for under the current non-storm water MS4 effluent
monitoring program. This Order now requires non-storm water MS4 discharge
monitoring to include monitoring for Sulfates, Chlorides and Total Dissolved Solids.

Priority pollutants analyzed included Cadmium, Copper, Chromium, Lead,. Nickel, Silver
and Zinc. These priority pollutants are likely to be present in non-storm water MS4
discharges (see Finding C.3) and dissolved metal effluent monitoring is available from
the previous Order. The most stringent applicable water quality criteria have been
identified for these seven metals and, excluding Chromium (VI), and all are dependent
on receiving water hardness. The conversion factors for Cadmium and Lead are also
water hardness dependent (40 CFR 131.38(b)(2». These levels are established as the
action levels for these constituents.

While effluent monitoring is available from the previous Order, the monitoring was done
for dissolved concentrations and lacked a measurement of receiving water hardness.
Due to the multiple point source discharges of non-storm water from the MS4, a
discharge may enter a receiving water whose hardness will vary temporally. In addition,
hardness may vary spatially within and among receiving waters.

However, other information is available to determine the appropriateness of an action
level. Existing effluent monitoring concentrations absent of receiving water data, no .
dilution credit or mixing zone allowance, current 303(d) listings of receiving waters for
other pollutants, receiving water monitoring data, and the classification of waters as
critical habitat for endangered and species of concern, provide evidence that NALs are
appropriate for these priority pollutants at this time in order to assistJ~~.Gc?'p'er!T}ittE)E)l> in ....
meeting Jh_e_ ~Elqu.i~e_I1JElrlt..t9Elffe_c.tiy~ly_p~0.~j~it~r1~LJ~h.oFi~El9 .n_().n_~l)t.C>rrnlJY~tElr.dis;c.~l:!rgEll) __ ....
into the MS4s.
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Existing effluent data (see attachment F), absent receiving water hardness, provides
evidence that it is appropriate to include NALs based on a conservative hardness level.
Absent receiving water hardness, all analyzed metals, are discharged at concentrations
which may be in exceedance of CTR criteria depending on receiving water hardness.
Chromium effluent data that is available is in the form of total Chromium. However,

I P.~r.C>~J\Jrn_ c:rlt~Fi~_~rElf9r. 9.hfo.rnlu'11 ..IIJa_nd. c.~ro_rni.utr:J .\1.1. T~El~ef9.re_,~~Elto.t~! .. . -( Deleted: per the SIP,

Chromium measurement is inadequate, but can be used as an estimate of Chromium III
and VI concentrations.

As discussed, inland surface waters, enclosed bays, and estuaries have conservatively
been allotted a mixing zone and dilution credit of zero·A.s~i~~LJS;~Eld.ill.ti.n.din.g. 9J~"d __ .
discussion, multiple receiving waters within the County of Orange are 303(d) listed for a
number of pollutants, including toxicity. The 303(d) listing of a waterbody as impaired

Deleted: As such, any discharge of
these priority pollutants is likely to
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provides evidence that the receiving water(s) are already experiencing negative
impacts. These water quality limited segments are more susceptible to degradation from
the synergistic addition of more pollutants, even from upstream discharges. It is
therefore appropriate to include numeric action levels designed to ensure that the
Copermittees are complying with the requirement to effectively prohibitJ.:lIJC!Llt.J19!i?~(j....'.{ Deleted: all types of

discharges of non-storm water into the MS4s.

Copermitteeshave monitored the receiving waters for MS4 discharges pursuant to ...
requirements under Order R9-2002-0002. Dry weather receiving water data indicates
poor conditions within waters receiving non~storm water MS4 discharges. Urban stream
bioassessment conducted under the Order (2002-2008) has documented all non­
reference sites as consistently having poor or very poor Index of Biotic Integrity (IBI)
scores, in part due to receiving water toxicity.Z .

Receiving waters within the jurisdiction of this Order are classified as critical habitat,
including being designated with the RARE beneficial use, for endangered, threatened
and species of concern including, but not limited to, O. mykiss irideus, E. newberryil, A.
marmorata pallida and G. orcutti.

The Regional Board evaluated discharges to the surf zone per the California Ocean
Plan, Appendix VI and in accordance with 40 CFR 122.44(d). Indicator bacteria, pH,
turbidity (NTU), and metals were analyzed for the purpose of determining the levels of
these constituents in non-storm water discharges from the MS4.

The Regional Board has determined that there is not sufficient information at this time to
develop action levels for pH, turbidity and metals. While non-storm water MS4 effluent
data is available, the data collected is for discharges to inland surface waters, enclosed
bays and estuaries. Preliminary receiving water data and limited non-storm water MS4
discharge data collected under the Ambient Coastal Receiving Water Monitoring
indicates some exceedances of criteria for metals in the discharge, and toxicity in
receiving waters~. However, the Regional Board believes the level of data available is
insufficient, and is requiring additional monitoring of pH, turbidity and metals in non­
storm water MS4 discharges to ocean waters (discharges to the surf zone).

Water Quality Limited Segments on the current 303(d) list (2006) for the Pacific Ocean
shoreline within the jurisdiction of this Order have been identified due to exceedances of
Indicator Bacteria criteria whose known source includes non-storm water discharges
from the MS4. These 303(d) listed segments support extensive REC-1 beneficial uses
and are located within State Marine Reserves and Conservation Areas. The listing of
receiving waters as 303(d) listed for bacteria supports the inclusion of action levels to
ensure that the Copermittees are complying with the requirement to effectively prohibit
all types of unauthorized non-storm water discharges into the MS4. In addition, no
dilution credit or mixing zone allowance is included in developing numeric action levels
for the discharge of a pollutant to waters which are 303(d) as impaired for that pollutant.

2. 2006-07 and 2007-08 Unified Annual Progress Reports.
22007-08 Unified Annual Progress Report.
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