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Department of T'ransportation, which operates facilities that routinely exceed the
ADT level indicated.

Since the Fact Sheet, and the Regional Board Response to Comments dated July 1,
2009 does noJ provide adequate technical basis for therequirement, the County.
requests that Section F.1.c.(6)(g) should be deleted from the permit.

• Native/LowWater Landscaping (Section F.1.c.(7), Page 31)
This provision identifies that landscaping with native or low water species where feasible
shall be preferred in areas that drain to the MS4 or waters of the U.S The Regional
Board Response to Comments dated July 1, 2009 identifies that this provision is not an
Order requirement, and is simply a suggestion to use native species where feasible.
However, the language in provision F.1.c seems to counter this position as it states
clearly that the project must include management measures that include native
landscaping. Furthermore the provision, as written, requires the whole project areas to
be subject to the native plant requirement

The County requests that provision F.1.c.(7) be deleted from the Tentative Order.

• Alternative Standards (Section F.1 :C:.(8), Page 31)
The principles provided in this section are very similar with the approach specified in the
Santa Ana permit for the North County. In fact we had suggested similar modifications
to Section F.1.d.(4)(d) (page 35-36).

The County requests that the language from this alternative standard section be
incorporated into section F.1.d.(4)(d).

• Standard Stormwater Mitigation Plans (SSMPs) (Section F.1.d, Page 31-32)
Section F.1.d. requires each Permittee to implement an updated local SSMP within
twelve months of adoption of the Order. This is a change from the language in the June
18th Errata Sheet, where two years was provided to update the local SSMP. The
Regional Board Response to Comments dated July 1,2009 identifies that "The Tentative
Order has been revised to allow up to two years to develop the updated SSMP in
conjunction with the hydromodification management plan." The Tentative Order,
however has not been revised to allow two years to develop and updated SSMP. This
provision includes language that requires the inclusion of the hydromodification
requirements in provision F.1.h in an updated local SSMP within one year of the
adoption of the Order. The requirements in provision F.1.h include the development of
an HMP within two years of adoption of the Order. The timeframe to update the local
SSMPs in Provision F.1.d should be consistent with the time frame identified to develop
the HMP in provision F.1.h.

The County requests that provision F.1.d be modified as follows:

v'Jithin 12 months ofadeptJon ofthls Orfier; the The Copermittees must submit an
updated model SSMP, to the Regional Board's Executive Officer for a 30 day public
review and comment period upon completion of the HMP as identified in section F.1.h.
The Regional Board's Executive Officer has the discretion to determine the necessity of
a public hearing. Within 180 days of determination that the Model SSMP is in compliance
with this Permit's provisions, each Copermittee must update their own local SSMP, and
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amended ordinances consistent with the model SSMP, and shall submit both (local
SSMP and amended ordinances) to the Regional Board. The Model SSMP must meet
the requirements of section F. 1. d. of this Order and (1) reduce Priority Development
Project discharges ofstorm water pollutants from MS4 to the MEP, (2) prevent Priority
Development Project runoff discharges from the MS4 from causing or contributing to a
violation ofwater quality s{andards, (3) manage1J1CreaSes in runoff discharge rafesand
durations from Priority Development Projects that are likely to cause increased erosion
ofstream beds and banks, silt pollution generation, or other impacts to beneficial uses
and stream habitat due to increased erosive force and (4) implement the
hydromodification requirements in section F.1.h.

• Priority Development Project Categories (Section F.1.d.(2), Page 33)
Section F.1.d.(2) defines Priority Development Project Categories. In an introduction to
the listed categories, this section states that, where a new development project feature,
such as a parking lot, falls into a Priority Development Project Category, the entire .
project footprint is subject to SUSMP requirements. As currently written this provision
would require a new development that has a 5,000 square foot parking lot feature and
100,000 square feet of other land uses that are not Priority Development Project
Categories, to provide treatment for the entire project (105,000 square feet). This
requirement would unduly burden the landowner in this case with the cost of treating
runoff from 105,000 square feet when only 5,000 square feet should be subject to
SUSMP requirements and treatment controls. The need to treat runoff from a greatly
increased land area will require an increase in the size of treatment controls, which will
increase the volume of water treated without a likely commensurate increase in pollutant
removal.

The Fact Sheet fails to provide any information showing that development land uses that
are not in the Priority Development Project Category contribute pollutants to the MS4
and are a threat to water quality. The Fact Sheet (page 125) states that this provision "is
included in the Order because existing development inspections by Orange County
municipalities show that facilities included in the Priority Development Project Categories
routinely pose threats to water quality. This permit requirement will improve water
quality and program efficiency by preventing future problems associated with partially
treated runoff from redevelopment sites." This explanation does not demonstrate any
connection between development land uses that are not in the Priority Development
Project Category and the observed "threats to water quality."

Since the Fact Sheet does not provide any technical information showing that land uses
that are not Priority Development Project Categories are a significant source of
pollutants and a threat to water quality, the County requests the introductory paragraph
ofSection F.1.d.(2) subjecting the entire project footprint to SUSMP requirements should
be deleted from the permit.

• Streets, Roads, Highways, and Freeways (Section F.1.d.(2)(g), Page 34)
County comments regarding this provision were not addressed in the Regional Board
Response to Comments dated July 1, 2009 and there is no mention of this provision in
the Fact Sheet and so previous comments are resubmitted. Section F.1.d.(2)(g) includes
as a Priority Development Project Category streets, roads, highways, and freeways
including any paved surface of 5,000 square feet or greater that is used for
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transportation. Highways and freeways are not the jurisdiction of Permittees and fall
under the jurisdiction of the California Department of Transportation, which is regulated
by its own statewide stormwater permit.

The County requests that the Provision be modified as follows:

(i) Streets and roads, highways, BRd freeways. This category includes streets
and roads aFIY paved surfaGe that is are 5, 000 square feet or greater used for the
transportation of automobiles, trucks, motorcycles, and other vehicles.

• LID Site Design BMP Requirements (Section F.1.d.(4), Page 34-36)
In this provision the Order contains a combination of planning procedures, design
principles, and design criteria. However, all these ideas are labeled as LID BMPs which
makes for a confusing provision. The provision would greatly benefit by reorganizing it
around planning procedures, design principles, and design criteria. Our redline mark-up
was prepared with this reorganization in mind.

Section F.1.d.(4)(a)
This provision requires -each PDP to perform an assessment of the potential for
collection of storm water for on-site or off-site reuse opportunities. The Tentative Order is
silent regarding how extensive the analysis should be and there is no supporting
language in the Fact Sheet as to why this analysis should be done. This analysis should
only be required when the project cannot meet the LID performance standard. The
important effort in this section is to have the permittees require all PDP that cannot meet
the LID standard perform an assessment of their efforts to comply with the LID
performance standard. This effort would ultimately complement a request for a waiver
should that option becomes necessary.

Section F.1.d.(4)(b) and Section F.1.d.(4)(d).
Similar to the discussion above, this provision characterizes LID planning principles as
LID BMPs. These principles are consistent with the definition of LID and should be
acknowledged and supportetl. However, the County would like to note that Section
F.1.d.(4)(b)(ii) is inconsistent with the LID sizing criteria in Section F.1.d.(4)(d). In
section F.1.d.(4)(b)(ii) the permit correctly notes that site conditions will limit the amount
of runoff that can be infiltrated. However, in Section F.1.d.(4)(d) no such
acknowledgement is noted and full retention, with no runoff, is required for the water
quality capture storm. The permit attempts to mitigate this requirement with granting off
ramps for sites not able to meet the retention requirement. However, the two sections
should be consistent and section F.1.d.(4)(d) should be modified to reflect the definition
of LID and the language found in F.1.d.(4)(b).

The County requests that Section F.1.d.(4) be modified as follows:

(4) Low Impact Development BMP Requirements

Each Copermittee must require each Priority Development Project to
implement LID BMPs which will collectively minimize directly connected
impeNious areas, limit loss of existing infiltration capacity, and protect
areas that provide important water quality benefits necessary to maintain
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. riparian and aquatic biota, and/or are particularly susceptible to erosion
and sediment loss.

(a) In selecting LID aMPs the Co-permittees shall develop plan
review procedures that The foll-o'llmg LiD BMP-s R=1l:1st be
JiifjJ/~ii:Rented: . . ..

(i)

(ii)

(iii)

(iv)

(v)

(vi)

EaGf:1 Copermfttee R=1l:1st RFequire LID BMPs or make a
finding of infeasibility for each Priority Development Project
in accordance with the LID waiver program in Section
F.1.d.(8);

EaGf:1 Copermfttee R=1l:1st lincorporate formalized
consideration, such as thorough checklists, ordinances,
and/or other means, of LID aMPs into the plan review
process for Priority DevelopmentProjects~

Ensure that t+he review ofeach Priority Development
Project FmJ8t--include an assessment ofpotential collection
of storm water for on-site or off-site reuse opportunities;

Ensure that t+he review ofeach Priority Development
Project FmJBt include an assessment of techniques to
infiltrate, filter, store, evaporate, or detain runoff close to
the source of runoff; and

Within 2 years after adoption of this Order, each
Copermittee FmJBt shall review its local codes, policies. and
ordinances and identify barriers therein to implementation
ofLID aMPs. Following the identification of these barriers
to LID implementation, where feasible" the Copermittee
must take. by the end of the permit cycle, appropriate
actions to remove such barriers.

Within 12 months of the adoption of this order, the principal
permittee, in collaboration with the co-permittees, shall
develop technically-based feasibility criteria to determine
the feasibility of implementing LID aMPs including
infiltration, harvest and reuse, evapotranspiration, and
biofiltration. The criteria shall include a prioritized selection
process for aMP implementation

(b) The following LID IiJ.Mf2s design principles where technically and
economicallv feasible shall be R=1l:1st be implemented at all Priority
Development Projects where teehnfeal.'v feasible as required
below:

(i) Post development hydrograph shall mimic pre­
development hydrographs.
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(ii)

(iii)

(iv)

(v)

Maintain or restore natural storage reservoirs and drainage
corridors (including depressions, areas ofpermeable soils,
swales, and ephemeral and intermittent streams.

Projects with landscaped orothe,.{Jerviol1§ar~a§must,

where feasible, drain runoff from impervious areas
(rooftops, parking lots, sidewalks, walkways, patios, etc)
into pervious areas prior to discharge to the MS4. The
amount of runoff from impervious areas that is to drain to
pervious areas shall not exceed the total capacity of the
projec(s pervious areas to infiltrate or treat runoff, taking
into consideration the pervious areas: geologic and soil
conditions, slope, and otherpertinent factors.

Projects with landscaped or otherpervious areas must,
where feasible, properly design and construct the pervious
areas to effectively receive and infiltrate or treat runoff from
impervious areas, prior to discharge to the MS4. Soil
compaction for these areas shall be minimized. The
amount of the impervious areas that are to drain to
pervious areas must be based upon the total size, soil
conditions, slope, and otherpertinent factors.

Projects with low traffic areas and appropriate soil
conditions must construct walkways, trails, overflow
parking lots, alleys, or other low-traffic areas with
permeable surfaces, such as pervious concrete, porous
asphalt, unit pavers, and granular materials.

(c) To protect ground water resources anl/infi/tration LID BMPs must
comply with Section F.1Jc)(6).

(d) LID aMPs sizing criteria:

(i) LID aMPs shall be sized and designed to ensure onsite
retention vlitho{,lt ({,IRO#, of the volume of runoff produced
from a 24-hour 85th percentile storm event, as determined
from the County of Orange:s 85th Percentile Precipitation
Map:},§. (:design capture volume;:);

(ii) If onsite retention LID BMPs are technically infeasible, LID
biofi/tration BMPs may treat any volume that is not retained
onsite by the LID BMPs. The LID biofiltration aMPs must
be designed for an appropriate surface loading rate to
prevent erosion, scour and channeling within the aMP.
Due to the flow through design of biofiltration BMPs, the

12=The isopluvial map is available from the County of Orange. The map can also be found as Figure A-I Exhibit
7. I1 in the Model WQMP (September 2003), page ~ of-57 at
http://www.ocwatersheds.com/documents/2003_DAMP Exhibit 7 11 Model WOMP Attachments.pdf
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total volume of the BMP, including pore spaces and
prefilter detention volume is allowed to be no less than

. 0.75 times the design storm volume;

(iii) If it is shown to be technically infeasible to treat the
remaining volume up tOf.ind1nclUding the designcaptute
volume using LID BMPs (retention or bioflltration), the
project may implement conventional treatment control
BMPs in accordance with Section F.1.d.(6) below or must
participate in the LID waiver program in Section F.1.d.(8).

(e) All LID BMPs shall be designed and implemented with measures
to avoid the creation ofnuisance orpollution associated with
vectors, such as mosquitoes, rodents, and flies.

• Treatment Control BMP Requirements (Section F.1.d.(6)(f) and (g), Page 38)
The Fact Sheet does not provide any technical basis for these provisions and the
Regional Board Response to Comments dated July 1, 2009 refers to the Regional Board
Response to Comments dated July 6,2007. The Regional Board Response to
Comments dated July 6, 2007 regarding this section does not provide any technical
basis for these provisions. Furthermore in the Regional Board Response to Comments
dated December 12, 2007 the Regional Board states "The Regional Board agrees that
there is not a federal prohibition on placing pollution control practices within waters of the
U.S." Since the previous comments on this issue were not adequately addressed in the·
Regional Board's Response to Comments, the comments are being resubmitted.

Section F.1.d.(6)(f) require treatment control BMPs be implemented prior to discharging
into waters of the U.S. and provision F.1.d.(6)(g) prohibits the construction of treatment
controls within waters of the U.S. or waters of the State. These provisions taken
together limit the use of regional BMP and watershed-based approaches such as the
Irvine Ranch Water District Natural Wetland System Project or Aliso Creek Water Quality
SUPER project. Such projects should be encouraged and not prohibited by the Order.

The Tentative Order encourages a renewed focus on the 'watershed approach' but the
proposed restriction on regional BMPs is antithetical to a watershed approach. The
USEPA in its National Management Measures Guidance to Control Nonpoint Source
Pollution from Urban Areas, Management Measure 5: New Development Runoff
Treatment dated November 2005 (page 5-38) states that "regional ponds are an
important component of a runoff management program." and that the costs and benefits
of regional, or off-site, practices compared to on-site practices should be considered as
part of a comprehensive management program. The EPA guidance acknowledges that a
regional approach can effectively be used for BMPs.

The County requests that provisions F.1.d.(6)(f) and (g) be combined and modified to
enable regional approaches to move forward. Our suggested language reflects this
concept.

(f) Be implemented close to pollutant sources~ and prior to discharging into
waters of the U. S. and nNot be constructed within a waters of the U. S. or waters
of the State unless the BMP obtains coverage under a Section 404 permit.
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• LID BMP Waiver Program (Section F.1.d.(7), Page 38-40)
On July 15, 2009 the Permittees met with the staff of the Regional Water Board to
discuss, among many issues, the LID Waiver Program. One of the critical elements of
that discussion was how to establish a pollutant credit system that is consistent with the
water quality program. The fundamental principle that was agreed upon in that .

.. discussion was thatregardless of which BMPs (LID based or treatment control based) is
chosen for a site that the net impact from pollutant loadings be equal. Thus for a site
that implements LID BMP for full retention of the water quality capture storm or
implements a conventional BMP that captures the same pollutant loading the two BMPs
are viewed equal in reducing pollutants. As an example and for the sake of comparison,
an 'LID BMP designed to retain the 85% storm (Le. the water quality capture storm)
removes 85% of the pollutant load on- an annual basis is equivalent to a conventional
BMP if the conventional BMP can be designed to remove 85% of the annual pollutant
load (in this case the conventional BMP would have to design to treat a larger storm than
the water quality capture storm). In this situation the conventional BMP would be judged
to be equivalent to the conventional BMP and the PDP would not be subject to additional
mitigation measures. It is our understanding that the current draft Order allows this type
of pollutant credit system to be established.

If this is not the case then the County requests that the Tentative Order be modified to
support the principle.

• Treatment Control BMP Maintenance Tracking (Section F.1.f.(3), Page 42-43)
This provision identifies that each Copermittee must verify that post-construction BMPs
are operating effectively. In provision F.1.f(3)(c)(i) there appears to be conflicting
statements The first statement of this provision seems to imply annual verification of
SSMPs while the second statement implies verification of BMPs once every four years.
The provision is confusing and should be re-written or deleted. The Fact Sheet and the
Regional Board Response to Comments dated July 1, 2009 does not effectively identify
why 90 percent of approved and inventoried final public and private SSMPs must be
verified annually.. The finding in the Fact Sheet that "90 percent is a reasonable annual
target" obviously does not take into account the significant amount of resources needed
to complete these inspections. The North Orange County MS4 Permit provides an
adequate provision related to inspection of structural treatment controls and inclusion of
similar language would provided consistency between the two permits.

The County requests that Section F.1.f.(3) be deleted and replaced with the following
language:

Within 12 months ofadoption of this order and annually thereafter, all public
agency structural treatment control aMPs, and at least 25% ofpriority
development project structural treatment control aMPs, shall be inspected prior
to the rainy season. All structural treatment control aMPs shall be inspected
within every four year period. The permittees shall ensure that the aMPs are
operating and are maintained properly and all control measures are working
effectively to remove pollutants in runoff from the site. All inspections shall be
documented and kept as permittee record. The permittees may accept
inspections conducted and certified by state licensed professional engineers in
lieu ofpermittee inspections.
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• Requirements for Hydromodification and Downstream Erosion (Section F.1.h,
Pages 44-48)
Section F.1.h.(1)(b) discusses requirements for the HMP, and identifies the range of
runoff flow rates and durations that must compensate for the loss of sediment supply
due to the development. Areas of a development, outside of natural stream courses,
procfuce fine grain sediments in a naturally occurril1g state. This material iskl10wn as
wash load because it often moves through the river system in suspension without being
present in the river bed in significant quantities (Colby, 1957)8. Wash load consists of
particles so small that they are essentially absent on the stream bed (Ritter, 1995)9.
Decreased wash load does not cause erosion, because it is transported well below
capacity (ASCE, 2008)10. Natural stream courses within a development do contribute to
bed load of a downstream receiving water as the streamcourse bed material is
composed of larger particle sizes. The provision should be changed to reflect that
compensation for sediment loss is due to the affected natural stream courses within a
development.

The waiver for POPs that discharge to concrete-lined or significantly hardened channels
should be included as hydromodification requirements are not appropriate for channels
that are designed to accept increased flows from upstream development as the potential
for erosion is minimal or not present.

, The County requests that provision F.1.h.(1)(b) be modified as follows:
(b) Utilize continuous simulation of the entire rainfall record (or other analytical
method proposed by the Copermittees and deemed acceptable by the Regional
Board) to identify a range of runoff flows for which priority Development Project
post-project runoff flow rates and durations shall not exceed pre-development
(naturally ooourring) runoff flow rates and durations by more than 10 percent,
where the increased flow rates and durations will result in increased potential for
erosion or other significant adverse impacts to beneficial uses. In addition. the
identified range of runoff flow rates and durations must compensate for the loss
ofsediment supplv due to affected natural stream courses within the
development. The Iov'/er boundary of the range of runoff floV',cs identified shall
oerrespond with the critioa! ohanne! flow that produoes the critioa! shear stress
that initiates ohanne! bed mO'lfJment or that erodes the toe of channa! banks. The
identified range of runoff flows meW be differont for speoifio watersheds,
ohannels, or ohanne! reaches. in the oase ofan artificially J:JaFdened (oonorete
!i-ned, rip rap, etc.) channe!, the ,1()V'lfJr bOl:JRdary of the range of rl:JRoff flows
identified shall oorrespond w#h the critioa! ohanna! flow that prooooes the critioa!
shear stress that initiates ohanne! bed movement or that erodes the toe of
channe! banks ofa oomparab!e soft bottomed ohanne!.

Section F.1.h.(2) identifies that the HMP must include a suite of management measures
to be used ,on POPs to protect and restore downstream beneficial uses. As noted in our

8 Colby, B.R. (1957). "Relationship of unmeasured sediment discharge to mean velocity." Transactions American
Geophysical Union, 38(5),708-717
9 Ritter, D.F. (1995). "Sediment Transportation" Process Geomorphology, 6, 197
10 ASCE. (2008). "Sediment Transport Modes: Bed-Material Load and Wash Load" Sedimentation Engineering
2.5.1,60
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comments for Finding 0.2.g. downstream restoration to its natural state is not always
possible in highly urbanized areas and could lead to catastrophic impacts form flooding.

The County requests that provision F.1.h.(2) be modified as follows:

(2)1l1additkil1to the hydrologic contiOriiieasiiresthat iiiUst be iiiiplifii7ehtedj5ef
section F.1.h.(1)(c), the HMP must include a suite of management measures to
be used on Priority Development Projects to protect and restore downstream
beneficial uses and prevent or further prevent adverse physical changes to
downstream channels. The measures must be based on a prioritized
consideration of the following elements in this order:

Section F.1.h.(3) identifies where hydromodification requirements are not required at the
Copermittees discretion. The waiver for POPs that discharge to concrete-lined or
significantly hardened channels should be included as hydromodification requirements
are not appropriate for channels that are designed to accept increased flows from
upstream development as the potential for erosion is minimal or not present. The
comments for Finding 0.2.g. are reemphasized for this provision as restoration is not
always feasible. Furthermore the Fact Sheet and the Regional Board Response to
Comments dated July 1, 2009 do not provide adequate technical basis for removing the
waiver. The burden should not be on a POP to identify if a downstream receiving water
can be restored, rather that is the responsibility of the Regional Board. Further more it
is very important that the exemptions to HMPs be consistent between north and south
Orange County otherwise we have consistency and equitable issue that exposes the
permittees to undue legal exposure.

The County requests that provision F.1.h.(3) be modified as follows:

(3) Each individual Copermittee has the disorotion to not require Section F.1.h. at Priority
Devo!opment Projects where the project: Section F.1.h. does not apply to Priority
Development Projects where the project: .

£ill. Discharges storm water runoff into underground storm drains discharging
directly to bays or the ocean; or

(b) Disshar:ges storm water runoff into con·;.eyance shanne!s vihose Bed and
Bank are conorote fined a!! the way from the point of discharge to ocean waters,
enOOsed Bays, estuaries, or water sterage resep/-Oi-rs and lakes.

(b) Discharges storm water runoff into conveyance channels that are engineered,
concrete lined, or are significantly hardened, and are regularly maintained to
ensure flow capacity.

(c) Site infiltrates at least the runoff from a two-year storm event. The permittees
may request for a variance from these criteria, based on studies conducted by .
the Storm Water Monitoring Coalition, Southern California Coastal Water
Research Project, or other regional studies. Requests for consideration of any
variances should be submitted to the Executive Officer.
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(d) The volume and the time of concentration of storm water runoff for the post
development condition do not significantlY exceed those of the predevelopment
condition for a two year frequency storm event (a difference of 5% or less is
considered insignificant). This may be achieved through site design and source
control BMPs.

Section F.1.h.(4)(a) requires within 2 years of adoption of the Order the Copermittees
develop a draft HMP. The timeframe for development of HMPs for each watershed is
too short to ensure an optimized program. Interim criteria assures that there will not be
unregulated development in the interim. A minimum of three years, which was the
length of time to develop criteria identified in the previous Tentative Order, should be
allowed for their development.

The County requests that provision F.1.h.(4)(a) be modified as follows:
(a) Within ~ ;1 years of adoption of the Order, the Copermittees shall submit to
the Regional Board a draft HMP that has been reviewed by the public, including
the analysis that identifies the appropriate limiting range of flow rates per section
F.1.h(1)(b).

Some watersheds within south Orange County already have comprehensive watershed
plans that address hydromodification impacts. Theses watershed plans where
appropriate can substitute for HMPs.

The County requests that the following provision be added to Section F.1.h. as follows:
(6) HMP Substitution. In watersheds where a comprehensive watershed plan

has been developed and addresses hydromodification impacts consistent with
this Order. the Copermittees may petition the Executive Officer to substitute the
watershed plan for the HMP for that specific watershed.

Section F.1.h.(5) identifies interim hydromodification criteria and identifies those POPs
where the interim hydromodification criteria does not apply. A waiver of the interim
hydromodification requirements should also be provided for POPs per the proposed
language for Section F.1.h.(3) identified above.

The County requests that Section F.1.h.(5) be modified as follows:

Within one year of adoption of this Order, each Copermittee must ensure that all Priority
Development Projects are implementing the following criteria by comparing the pre­
development (natlJra!!y occlJrring) and post-project flow rates and durations using a
continuous simulation hydrologic model such as USEPA's Hydrograph Simulation
Program-Fortran (HSPF):

(a) For flow rates from 10 percent of the 2-year storm event to the 5 year storm event,
the post-project peak flows shall not exceed pre-development (natIJFa!!Y OCClJfring) peak
flows.

(b) For flow rates from the 5 year storm event to the 10 year storm event, the post­
project peak flows may exceed pre-development (nat/;/Fa/fy occl:Jf7ing) flows by up to 10
percent for a 1-year frequency interval.
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The interim hydromodification criteria do not apply to Priority Development Projects that
meet the conditions identified in Section F.1.h.(3). where the project discharges ill
storm waternmoffinto I:JfJderground storm drains discharging directly to bays or the
ocean, or (2Jstorm water runoff Jnto con'leyance channels whose bed and bank are
concrete tined a!! the way from the point ofdischarge to ocean vlaters, enclosed bays,
estuaries, .DrV/atet St6fageilise,oiOiisaild ;/Jakiis:-

Within one year of adoption of this Order, each Copermittee must submit a signed,
certification statement to the Regional Board verifying implementation of the interim
hydromodification cdteria.

Construction Component

• Permit Fees
Although not directly addressed within the Tentative Order, the Permittees take issue
with the requirement that they must pay a significant fee for the municipal stormwater
permit, which covers their construction responsibilities and are also required to pay an
additional fee when they submit an NOI to obtain coverage under the Statewide
Construction General Permit.

In the Response to Comments IV, Regional Board staff indicate that lithe Regional Board
does not have the discretion to combine, reduce, or waive fees for waste discharge
requirements". However, the County understands that there is some discretion and that
this discretion could be consistent with the process that is established within Order No.
R8-2009-0030.

Section XV of Order R8-2009-0030 (page 65 and 66) states:

1. This order authorizes the discharge of storm water runoff from construction projects
that may result in land disturbance of one (1) acre or more (or less than one acre, if it is
part of a larger common plan of development or sale which is one acre or more) that are
under ownership and/or direct responsibility of any of the permittees. All permittee
construction activities shall be in accordance with DAMP Sections 7 and 8.

2. All construction activities shall be in compliance with the latest version of State's
General Permit for Storm Water Discharges Associated with Construction Activities
except that an NOr need not be filed with'the State Board.

3. Prior to commencement of construction activities, the permittees shall notify the
Executive Officer of the Regional Board concerning the proposed construction project.
Upon completion of the construction project, the Executive Officer shall be notified of the
completion of the project.

4. The permittees shall develop and implement a storm water pollution prevention plan
(SWPPP) and a monitoring program that is specific for the construction project greater
than one acre, prior to the commencement of any of the construction activities, except
for routine maintenance activities. The SWPPP shall be kept at the construction site and
released to the public and/or Regional Board staff upon request.
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5. The SWPPP (and any other plans and programs required under the General Permit)
and the monitoring program for the construction projects shall be consistent with the
requirements of the latest version of the State's General Construction Permit.

6. The permittees shall give advance notice to the Executive Officer of the Regional
. Board coricerriirigany pli:fnn-edchanges· i,,-fheconslruCtiOn activity; which-mayresulf ·,11

non-compliance with the latest version of the State's General Construction Permit.

Based on the above language the municipalities convey the information that is
necessary to the Santa Ana Region, but they do not have to file a formal NOI under the
State Construction General permit of pay the permit fee since they have already paid the
municipal stormwater program permit fee.

The County requests that language similar to Order R8-2009-0030 be included within
the permit so that the municipal stormwater permit fees cover aI/ municipal aotivities
including construction and that they not be held liable for additional fees when submitting
NOI-based information.

• BMP Implementation (Section F.2.d, Page 50)
The Response to Comments IV misunderstood the request in the previous comment
letter, therefore the comment is resubmitted.

Section F.2.d.(1)(a)(ii) requires the development and implementation of a site-specific
stormwater management plan, however this is inconsistent with Section F.2.c.2.

The County requests the fol/owing change to F.2.d.(1)(a)(ii)

(ii) Development and implementation ofa site-specific stoFfRwater maRagemeRt pk1R
runoff management plan (or equivalent construction BMP plan such as an erosion and
sediment control plan);

• BMP Implementation (Section F.2.d, Page 51-52)

Since the County's comments on this issue, the State Water Board has reissued the
Statewide Construction General Permit. Section F.2.d.(1)(c)(i) (Page 51-52) states that
the Permittees must require implementation of advanced treatment for sediment at
construction sites that are determined to be an exceptional threat to water quality.

The Statewide Construction General permit adopted by the State Water Board on
September 2, 2009, identifies Active Treatment Systems (ATS) as advanced sediment
treatment technology. ATS prevents or reduces the release of fine particles of sediment
(silts and clays) by employ chemical coagulation, chemical flocculation or
electrocoagulation to aid the reduction of turbidity caused by fine suspended sediments.

The recently adopted Construction General Permit also lays out a risk-based approach
to permit requirements whereby the minimum requirements of the permit (e.g., BMPs,
monitoring, and reporting) progressively increase as the risk level increases. Higher risk
sites are also subject to numeric action levels and numeric effluent limitations for
turbidity and pH.
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The Construction General Permit identifies ATS as an available technology that may be
employed on construction sites, but does not mandate the use of ATS. The
Construction General Permit acknowledges that ATS is an emerging technology in
California, and establishes conditions (e.g. operation and monitoring requirements) for
its use.

Given that the Construction General Permit has established a risk approach whereby the
highest risk construction projects will be subject fo more stringent BMPs, rigorous

.monitoring, and compliance with numeric action levels and numeric effluent limitations,
the County requests that the provisions requiring the use ofATS be deleted from this
permit and that the selection ofBMPs for construction operations, especially ATS be
done under the aegis of the Statewide Construction General Permit.

• Construction Reporting of Non-compliant Sites (Section F.2.g.(2), Page 54)
The County appreciates that the Regional Board staff clarified the intent of this provision
regarding the need and use of the data being requested by the Permittees (see
Response to Comments IV comment #128).

However, the provision also states that the data be submitted from the Permi.ttees to the
Regional Board "prior to the commencement of the wet season" which is typically
September and then further states "Information may be provided as part of the JRMP
annual report" (which is November). Thus, the timeframe for submittal of the information
needs to be clarified.

Since F.2.g.(1) already requires that the Permittees notify the Board when the Permittee
"issues a stop work order or other high level enforcement to a construction site" and the
Permittees must follow the notification requirements in Attachment B, ·the County
requests that the JRMP annual report be the mechanism for conveying the information
so that the information is not submitted twice.

The County requests the following modifications:

(2) Each Copermittee shall annually notify the Regional Board, prior to the
commencement of the wet season, of all construction sites with alleged
violations. Information may be provided as part of theJRMP annual report.
Information provided shall include, but not be limited to, the following:
(a) WDID number if enrolled under the General Construction Permit.
(b) Site Location, including address .
(c) Current violations or suspected violations

Municipal

• Flood Control Structures (Section F.3.a.(4)(c), Page 56)
Section F.3.a.(4)(c) requires the Permittees to evaluate eXisting flood control devices to
identify those that are causing or contributing to a condition of pollution, identify
measures to reduce or eliminate the structure's effect on pollution, and evaluate the
feasibility of retrofitting the structure. While some minor changes were made, the intent
of the previously submitted comments has not been addressed.

The federal regulations [40 CFR, Part 122.26(d)(2)(vi)(A)(4)] focus on evaluating flood
control devices and determining if retrofitting the device is feasible. The regulations
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state:

(4) A description of procedures to assure that flood management projects assess
the impacts on the water quality of receiving water bodies and that existing structural
flood control devices have been evaluated to determine if retrofitting the device to

... ··proviae additionalpollutanl removal from stormwater is feasible.

The County requests that the language be modified so that it is aligned with the current
stormwater permit, recognizes the work that has been completed to date, is consistent
with the intent of the federal regulations, is consistent with the justification within the Fact
Sheet, and is more consistent with Provision XIV. 10. in Order No. R8-2009-0030. The
proposed language modification is as follows:

(4). BMP Implementation for Flood Control Structures
(c) Each Copermittee who owns or operates flood control deviceslfaci/ities
must continue to evaluate its existing flood control devices/facilities. identify
de~(foes oaflsiRg or oontooflti-Rg to a oondmen ofpoH.fJtlen, identify and identify
opportunities and the feasibility ofconfiguring and/or reconfiguring channel
segments/structural devices to function as pollution control devices to protect
beneficial uses. moaSflres to redfloo or oUminate the strflotl:Jre'S e#oot on
potJl:Jtion, and ova.'-flate the foas/blUfy of retrofitting the stmotura.'- flood oontro.'­
de'Aoe. The inventory and evaluation must be completed by and submitted to
the Regional Board in the 2nd year JRMP Annual Report.

• Infiltration from Sanitary Sewer to MS4 (Section F.3.a.(7), Page 57-58)
There continue to be several concerns with this section of the Tentative Order as
outlined below:

First - Although (7)(a) is consistent with the current permit (Order No. R9-2002-0001),
the Permittees submit that the provisions regarding sanitary sewer maintenance are
more applicable to sanitary sewer agencies, not stormwater agencies. It is
fundamentally inappropriate to include sanitary sewer maintenance requirements in a
stormwater permit even where the two systems may be operated by the Permittee.
Where similar maintenance requirements are included in the wastewater treatment plant
or collection system permit11

, these provisions are an unnecessary duplication of other
regulatory programs.

In addition, it is an inappropriate and ineffective use of public money to try to "prevent
and eliminate infiltration of seepage from sewers to MS4s". How are the permittees
supposed to know where the infiltration is occurring throughout the hundreds of miles of
storm drains so that the efforts can be focused to those areas? How are the permittees
supposed to prevent infiltration in the storm drain system without sliplining the entire
system? Although it may seem like this is something that the permittees can simply do
through "routine preventative maintenance" this simply isn't the case. Instead, the
owner/operator of sewer system must have the primary responsibility to prevent

11 The State Water Resources Control Board has adopted the Statewide General Waste Discharge
Requirements (WDRs) for Sanitary Sewer Systems, Water Quality Order No. 2006-0003 (Sanitary Sewer
Order) on May 2,2006 and the Regional Water Board adopted Order No. R9-2007-0005 on February 14,
2007 (which is more stringent and prescriptive than the Statewide General WDRs).
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exfiltration/leaks from occurring in the first place rather than relying on the recipient of
the leaks to manage the problem.

Second - On a similar issue, the State Board stayed a provision in the existing permit
finding that "the regulation of sa'nitary sewer overflows by municipal storm water entities,

. . wtlile-other- public entities-are alrea-dy chargedwith- thatresponsibilityinse~arate­
NPDES permits, may result in significant confusion and unnecessary control activities."
[emphasis added] (WQ 2002-0014 at p.8).

It is unclear why the Board staff are not conforming with this Stay from the previous
permit. In addition, this portion of the comment was not addressed within the Response
to Comments IV.

The County requests that part (a) of the provision (7) should be deleted from the
Tentative Order.

While the Permittees agree that stormwater agencies must also address aspects of
sanitary sewer incursions into the MS4s, the provisions in (7)(b) are aspects of other
portions of the stormwater program and should be moved to those sections of the
Tentative Order.

The County requests the following proposed changes:

i. Adequate plan checking for construction and new development - incorporate in
the Construction and New Development programs

ii. Incident response training for municipal employees that identify sanitary sewer
spills - incorporate in the Illegal Discharges/Illicit Connections (IDIIC) program.

iii. Code enforcement inspections - delete, this is covered by otherprograms
iv. MS4 maintenance and inspections - incorporate in the Municipal program,

provision D.3.a(6).
v. Interagency coordination with sewer agencies - incorporate in the IDIIC program
vi. Proper education ofmunicipal staff and contractors conducting field operations

on the MS4 or FRblRiGipal sanitary sO~"Ier (if appllGala/e) - incorporate in the
Municipal program

Commercialllndustrial

• Mobile Businesses (Section F.3.b(3)(a), Page 62)
Although the Response to Comments IV addresses the County's previously submitted
comments, we respectfully disagree with Board staff that the new permit section "is not a
significant change from the existing Order" and that our proposed recommendation of a
pilot program focused on one or two categories of mobile business would be "a
lessening of the requirement and considered backsliding". In fact, the latter statement is
not supported by the structure and description of the new section of the permit which
states that the Permittees must develop the following (Le. this is a new program that is
not currently in existence pursuant to the previous Order):

• "a program to reduce the discharge of storm water pollutants from mobile
businesses to the MEP"
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• "minimum standards and BMPs"
• "an enforcement strategy"
• "an outreach and education strategy"

In our previous comment letter we noted the difficulties associated with developing this
program, concerns which were mirr()redinthe Fact Sheet For the reasons previously
noted and acknowledged by the Regional Board, we request that the requirement for this
program be changed to the development of a pilot program for the mobile business .
category. The pilot program would allow the Permittees to work together on a regional
basis to develop an appropriate framework for addressing mobile business and
determine whether the program is effective prior to expending a significant amount of
resources on multiple categories of mobile businesses.

In addition, this would be consistent with the approach taken in the Santa Ana Region
pursuant to Order No. R8-2009-0030 - Section X.8. (page 45) which states:

"Within 12 months of adoption of this order, the permittees shall develop a mobile
business pilot program. The pilot program shall address one category of mobile business
from the following list: mobile auto washing/detailing; equipment washing/cleaning;
carpet, drape and furniture cleaning; mobile high pressure or steam cleaning. The pilot
program shall include at least two notifications of the individual businesses operating
within the County regarding the minimum source control and pollution prevention
measures that the business must implement. The pilot program shall include outreach
materials for the business and an enforcement strategy to address mobile businesses.
The permittees shall also develop and distribute the BMP Fact Sheets for the selected
mobile businesses. At a minimum, the mobile business Fact Sheets should include: laws
and regulations dealing with urban runoff and discharges to storm drains; appropriate
BMPs and proper procedure for disposing of wastes generated."

The County requests that the Board modify this section of the permit to identify that a
program will be developed as a pilot program focusing on one category ofmobile
businesses.

• Inspection of Industrial and Commercial SiteslSources (Section F.3.b(4)(b), Page
63)
The County appreciates that the Regional Board staff clarified the intent of this provision
regarding the need and use of the data being requested by the Permittees. However,
the provision also states that the data be submitted from the Permittees to the Regional
Board "prior to the commencement of the wet season" which is typically September and
then further states "Information may be provided as part of the JRMP annual report"
(which is November). Thus, the timeframe for submittal of the information needs to be
clarified.

Since the Permittees already notify the Board when there are compliance issues at an
industrial site/facility subject to the General Industrial Permit and the Permittees must
follow the notification requirements in Attachment B, the County recommends that the
JRMP annual report be the mechanism for conveying the information so that the
information is notsubmitted twice.

Page 35 of39



County of Orange Technical Comments - Attachment B
Tentative Order No.R9-2009-0002
September 28, 2009

The County requests the following modifications:

(2) Each Copermittee shall annually notify the Regional Board, prior to the
commencement of the II/()t season, of all Industrial sites and Industrial Facilities
subject to the General Industrial Permit or other individual NPDES permit with
alleged violations. ·Inforrnatioilrnay be provided as parl6fthe JRMPaiii1uaT
report.

• Retrofit Existing Development (Section F.3.d, Pages 68-70)
This provision requires that each Permittee must implement a retrofitting program for
existing developments (Le. municipal, industrial, commercial, residential). These
requirements present a significant change and present a substantial burden to the
municipal stormwater program by requiring a host of engineering studies, capital
improvements, land acquisition, etc.) This requirement is also inconsistent with Order
R8-2009-0030.

Currently, new development requirements are imposed as conditions of approval for new
projects and projects that are voluntarily undergoing redevelopment. A thorough legal
review is required to determine whether municipalities have the authority to compel land
development requirements absent a voluntary land development application and if such
authorities can be developed given other legal constraints.

The Permittees do not concur with the statement of the Regional Board staff in the fact
sheet that "Retrofitting existing development is practicable for a municipality... " A
systematic evaluation of the technical and legal opportunities and constraints of a
reqUirement to require retrofitting, especially of private landowners, is necessary to
determine whether or not such a requirement is practicable. The evaluation must
precede the permit provision to mandate MS4s require retrofitting of existing
development.· .

These provisions of the permit represents an entire new approach to existing
development that places an unknown significant burden on the Permittees and ultimately
to property owners in the south Orange County area. It is concerning to the County that
this provision sets up a process that goes well beyond the Federal regulations,
especially regarding potential efforts on private property.

In addition, the provision sets up a requirement that will likely require the Permittees to
address most, if not all, of the areas within the geographic area regulated under this
pemit, which simply is not feasible. The Permittees are required to inventory a multitude
of candidate areas, prioritize them and then proceed with projects in those areas where
retrofitting is feasible. In addition, provision d.6. further states that, "where constraints
on retrofitting preclude effective BMP deployment. .. the Copermittee may propose a
regional mitigation project", which then means that additional projects will have to be
undertaken - not just those that are prioritized as "highly feasible".

The County requests that this unprecedented requirement be eliminated from the permit.

Watershed Urban Runoff Management Program (Section G, Page 74)
The County appreciates the modification to the WURMP section to provide for the flexibility that
is necessary within a watershed management program.
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The County requests that the WURMP Workplan be expanded to include the following so that
the watershed work plans are comprehensive and address water quality in a more holistic
manner:

• .MLll1icipa.[retrofitprovisjc>n;
• Hydromodification;
• Water supply; and
• Habitat

Since it is not always necessary to "model" to demonstrate water quality improvements in the
receiving waters, the County requests that provision G.2.e. be modified to allow for modeling
and/or monitoring as necessary.

TMDLs (Section I, Page 79)
This provision is supported by Finding E.11 which identifies that adopted TMDL WLAs will be
incorporated as numeric effluent limits for specific pollutants and watersheds.

As noted previously, the Permittees are concerned that it appears that Regional Board staff plan
to incorporate WLAs as numeric effluent limits in the MS4 permit without consideration of other
options or as to how the TMDL may be written, which might include:

• Requiring implementation of specific BMPs in the permit;
• Providing a recommended menu of potential BMPs in the TMDL, implementation plan, or

the permit for sources to evaluate and select;
• Referencing BMP performance standards in the TMDL, implementation plan, or the

permit;

• Recommending the selection of BMPs and developing benchmark values or
performance measures; and

• Requiring the review of existing BMPs and selecting additional BMPs to achieve
progress.

However, it does not appear that the Regional Board has considered the variety of factors in
determining that numeric effluent limitations are most appropriate method of incorporating
the WLAs for all pollutants in all watersheds into the MS4 stormwater permit.

The County requests that the following language, which is from the adopted Ventura County
MS4 Stormwater Permit (R4-09-0057 Page 95) be incorporated into this section within the
introduction to clarify how the WLAs will be attained:

The Permittees shall attain the Waste Load Allocations by implementing BMPs in
accordance with the TMDL Technical Report, Implementation Plan, or as identified as a
result of TMDL special studies specified in the Basin Plan Amendment.
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The Permittees shall comply with the Waste Load Allocations, consistent with the
assumptions and requirements of the Waste Load Allocations documented in the
Implementation Plans, including compliance schedules, associated with the State
adoption and appro~alofthe TMDL at compliance monitoring points establistJedjfl the
TMDL Monitoring Prograri7(40 CFR 122.44(d)(1)(vii)(B)). . .

Program Effectiveness Assessment (Section J, Page 80)
Section J. of the Tentative Order requires the Permittees to assess the effectiveness of their
JURMP, identify necessary program modifications, and report that information to the Regional
Water Board on annual basis. Section J.1.a. identifies specific water quality-based objectives
for 303(d) listed water bodies, environmentally sensitive areas (ESAs), and the major program
components.

Although the concept and intent of the provision is understood and supported by the Permittees,
the specificity and inclusion of the required water quality-based objectives and focus on the
303(d) listed water bodies and ESAs is misplaced and has not been developed within the
context of the California Stormwater Quality Association (CASQA) Guidance or through the
State's Storm Water Quality Task Force which was established pursuant to AB 739 to develop a
comprehensive guidance document for evaluating and measuring the effectiveness of Municipal
Storm Water Management Program (Guidance Document). Although the Guidance Document
has not been finalized, it builds off of the CASQA Guidance Document concepts. In addition,
this section is not consistent with Order R8-2009-0030.

As written, this section of the Tentative Order is not consistent with the CASQA Guidance
Document and does not provide flexibility for the Permittees to develop objectives and an
overall strategy for the effectiveness assessment and will result in resources being expended
without achieving the intended goal. .

Since the Permittees have already developed and implemented a program effectiveness
assessment framework and programmatic and environmental performance metrics and have
committed to developing metric definitions and guidance to improve the efficacy of the
assessments in the ROWD, the provision should be modified to allow the Permittees to continue
to use the approach that they have been using for several years.

The County requests that this provision be replaced with the following text:
The annual report shall include an overall program assessment. The permittees may use
the "Municipal Stormwater Program Effectiveness Assessment Guidance" developed by
the California Stormwater Quality Association in May 2007 as guidance for assessing
program activities at the various outcome levels. The assessment should include each
program element required under this order, the expected outcome and the measures
used to assess the outcome. The permittees may propose any other methodology for
program assessment using measurable targeted outcomes.

Reporting (Section G, Page74)
Section G.7. requires that the Permittees submit the Aliso Creek WURMP annual report by
March 1 of each year. Since the Watershed Action Plan Annual Report for the Aliso Creek
Watershed has historically been submitted in November of each year and has been based on
the fiscal year like the other WURMP reports, it is unclear why Board staff are requiring this
change. As such, the Aliso Creek WURMP submittal is now inconsistent with the other
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WURMP submittals both in the date for submittal and the time period for which the repo'rt
covers. The County would prefer that the Aliso Creek WURMP annual report submittal date be
aligned with the other WURMP submittals.

The County requ.ests that the new language incorporated as a part of Section K. on page 84
, , "als6beitiC![Jaeaihllieifitf6ailctioffftfSfTcti6i1R7.scJfIiEinhe-,-e/56itihg sch'edt.JJifs ahf'

consistent.

The Copermittees may propose alternate reporting criteria and schedules, as part of
their updated JRMP, for the Executive Officers acceptance.
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ATTACHMENT C

ORANGE COUNTY ENVIRONMENTAL MONITORING & REPORTING
PROGRAM COMMENTS ON

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

TENTATIVE ORDER No. R9-2009-0002
NPDES NO. CAS0108740

INTRODUCTION

Attachment C contains the principal technical comments of the County of Orange (the
"County") regarding the monitoring and reporting requirements in Attachment E of
Tentative Order No. R9-2009-0002 dated March 13,2009 ("Tentative Order") .

.GENERAL COMMENTS

To enable staff, monitoring, and analytical resources for new monitoring program
requirements to be acquired and integrated into current efforts, it is requested that
implementation of new requirements should be specified in Attachment E to begin 12
months from the date of permit adoption.

SPECIFIC COMMENTS

E.lI.A.1. Analytical Testing Requirements for Mass Loading, Urban Stream
Bioassessment, and Ambient Coastal Receiving Water Stations (Table 1)

The 6-hour holding time for samples of indicator bacteria limits the length of time that
sampling teams can spend in the field and consequently does not allow sampling of
some episodic events. For example, a typical day of bioassessment monitoring at three
locations requires 8 hours in the field for PHAB assessment and collection of benthic
macroinvertebrate, water quality, and toxicity testing samples. Also, mass emissions
monitoring of stormwater runoff can occur on weekends and holidays when contract
laboratory services are not available. Additionally, monitoring bacteriological quality of
stormwater at mass emissions site will not useful information considering access to flood
control channels is prohibited during periods of stormwater runoff and the mass
emissions monitoring sites are generally great distances upstream of the coastal
receiving waters.

The County requests that the requirement to conduct monitoring ofbacteriological
quality at bioassessment sites and during stormwater events at mass emissions sites be
removed.

Monitoring for oil and grease concentration will not detect lighter petroleum fractions
such as gasoline and diesel. Oil and grease has been detected in 13 of 900 samples in
the Dry Weather Reconnaissance Program since 2003:
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The County requests that the requirement to collect a grab sample for oil and grease
during stormwater runoff monitoring be limited to Mass Emissions and Ambient Coastal
Receiving Water sites.

E.II.B.1 WefWeathei'RLJrloffM6nitoring -MS40utfall Monitoring [page 15 arid ...
May 5 updates]

Section E.II.B.1.b requires measurement of hardness in the receiving waters during
composite stormwater sampling of the MS4 major outfalls. Since the hardness of the
receiving waters can fluctuate considerably during a storm, a composite sampling of the
receiving water would be the most appropriate method of determining the water
hardness. This sampling of the receiving water however would require an extra
automatic sampler.

The County requests that if the total metal concentration of the composite sample from
the major outfall exceeds the SAL, comparison will be made to the CTR CMC adjusted
to a hardness value calculated from the Mass Emissions Database. The representative
hardness value from each watershed area will be calculated as the median of the time­
weighted hardness values ofall storms monitored (2000-2008 reporting years) in the
mass emissions program within the respective watershed area. The current mass
emission monitoring protocol includes collection of3-5 composite samples during a 4­
day period after the onset ofa storm. In order to more accurately characterize receiving
water hardness during the first 24 hours (MS4 Major Outfall monitoring protocol) only the
first two composite samples (1-hourfirst flush + second composite) ofeach storm would
be used to calculate the time-weighted average concentration.

E.lI.C Dry Weather Non-stormwater Effluent Limits [page 20 and May 5 updates]

Section E.1I.C.b.(3) states that effluent samples must also include analysis for chloride,
sulfate, and total dissolved solids. Although these constituents are listed in the Basin
Plan they were removed from the lists of NELs that were in prior iterations of the permit.

The County requests the removal of these three constituents from the Non-stormwater
monitoring suite.

Section FA.e.(2)(c) of the Program Provisions states that: "Within two business days of
receiving analytical laboratory results that exceed action levels, the Co-Permittees must
either initiate an investigation to identify the source of the discharge or document the
rationale for why the discharge does not pose a threat to water quality and does not
need further investigation." The two-day response is an unrealistic expectation
considering the weekly volume of data received from the laboratories, the time required
to enter the data into the Co-Permittee database, and the data review process.

The County requests the establishment ofa protocol that specifies that wiithin five
business days of receiving analytical laboratory results that exceed action levels the Co­
Permittee responsible for the watershed from which the discharge emanated will be
notified.· Within 2 business days after notification Co-Permittee will either initiate the an
investigation to identify the source of the discharge or document the rationale for why the
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discharge does not pose a threat to water quality and does not need further
investigation.

E.III.A.1 Reporting Program - Planned Monitoring Program [page 30]

Ttief-requirementthanhefPlamfed 'Mo-rfitoritrgprogrambe-SIIDffiittedSeptemt::>er1stof ,.

every year, beginning on September 1, 2009, does not allow adequate time for analysis
of the mOl'Jitoring data from the prior year as it is affected by management actions
undertaken throughout the MS4, subject of the annual Performance Effectiveness
Assessment.

The County requests that consideration be given to an annual meeting after submittal of
the Annual Report to discuss the content of the report and any changes to the
monitoring program or suggestions for special studies. Thisapproach will promote a
more collaborative relationship between the Permittees and Board staff and may help
streamline the renewal of future permits.

E.lII.A.2 Reporting Program - Monitoring Annual Report [page 30]

The requirement that the Receiving Waters and Urban Runoff Monitoring Annual Report
be submitted October 1st of every year, beginning on October 1,2010, does not provide
adequate tinie for relevant analysis of the monitoring data collected in the 12-month
period immediately prior to the proposed reporting date. Previous annual reports were
submitted on November 15th of each year and assessed the results of monitoring
activities conducted in the 12-month period ending 4 % months prior to the reporting
date.

The County requests that the Receiving Waters and Urban Runoff Monitoring Programs
Annual Report continue to be submitted in conjunction with the Unified Annual Report
and Performance Effectiveness Assessments.
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From:
To:
Date:
Subject:
CC:

"Boon, Richard" <Richard.Boon@ocpw.ocgov.com>
"Ben Neill" <BNeill@waterboards.ca.gov>, "Skorpanich, MaryAnne" <MaryAnne.Skorpanich@ocpw.ocgov.com>
10/6/09 9:37 AM
RE: Orange County comment letter
"Crompton, Chris" <Chris.Crompton@ocpw.ocgov.com>, "Chad Loften" <cloften@waterboards.ca.gov>, "James
Smith" <JSmith@waterboards.ca.gov>

Ben

Per request

Thank you for your accommodation in this matter

Richard Boon, Chief

Orange County Stormwater Program

(714)955-0670
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From: Ben Neill [mailto:BNeill@waterboards.ca.gov]
Sent: Tuesday, October 06, 2009 9:32 AM
To: Skorpanich, MaryAnne
Cc: Crompton, Chrisi Boon, Richardi Chad Lofleni James Smith
Subject: Orange County comment letter
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Hello Ms. Skorpanich,

On page 13 of Attachment B of Orange County's technical comments dated September 28, 2009, it appears that a graphic or picture is
missing from the text. The copy that I have reads "Quicklime and a TIFF (Uncompressed) decompressor are needed to see this picture."
If this picture is important to your comments could you please email it to me, or if it is not necessary please let me know.

Thank-you,

- Ben Neill
Water Resource Control Engineer
Northern Watershed Protection Unit
San Diego Regional Water Quality Control Board
9174 Sky Park Ct., Suite 100
San Diego, CA 92123
Tel: (858) 467-2983
Fax: (858) 571-6972
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-6 ORANGE COUNTY .

CCPublicWorks
Our Community. Our Commitment.

July 6,2009

By E-mail and U.S. Mail .

SAN ~. -:- . .' -....=-. ~AL
t"'''· -. I • " 'I.,1-. _. oJ."""\. L.,.

CO:, .: _ GGi- ..J

ZuM JUL BPI· I Lt

BryanSpeeg/s, Director

OC Watersheds
2301 North Glassell Street

Orange, CA 92865

Telephone: (714) 955-0600
Fax: (714) 955-0639

John Robertus
Executive Officer
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100
San Diego, CA 92123-4340

Subject: Tentative Order No. R9-2009-0002 NPDES No. CAS0108740

Dear Mr. Robertus:

At the July 2, 2009 public hearing, one of your board members requested clarification regarding the proposed
MunicipafAction level (MAL) for nickel and the assertion made in the presentation by Richard Boon, 'County of
Orange, that it was more stringent than the Basin Plan objective (See Attachment 1 - Presentation Slide). Mr.
Boon was not present at this time to clarify the data and, in his absence, your staff opined incorrectly that Mr.
Boon had used a Maximum Contaminant level (MCl) rather than a Basin Plan objective and that the MAL was
not more stringent than the Basin Plan .

The comparison of the proposed MAL for nickel (26/ug/l) with the Basin Plan objective for nickel was first
presented in our comment letter of May 15 on·the March 13, 2009, version of the Tentative Order. For the
nickel objective, the Basin Plan incorporates the California Toxics Rule (CTR) by reference. CTR establishes
both acute and chronic objectives. Since the MAL appeared to be an instantaneous value, the comparison
was made to the California Toxic Rule acute criterion. The published value (see Attachment 1 - p. 31712
Federal Register / Vol. 65, No. 97/Thursday, May 18, 2000/Rules and Regulations) for this criterion, which
assumes 100mg/l as CaC03 hardness, is 470ug/l. The MAL is therefore significantly more stringent than-this
Basin Plan objective.

Constituent CTR Criterion - Maximum Proposed MAL
Concentration

Nickel 470ug/l 26ug/l

It is requested that this clarification be provided to your Boardimembers to eliminate any confusion on the
response to the question.

Thank you for your attention to our comments. Please contact Richard Boon at (714) 955-0670



John H. Robertus
Page 2 of 2

with any questions on this matter.

Sincerely,

Mary Anne orpanich
Direqtor, OC Watersheds Program

Attachment 1:
Attachment 2:

Presentation Slide
p. 31712 Federal Regulations

cc: City Permittees
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Constituent MAL (ppb) Basin Plan
(ppb)

Nickel 26.34 469

Waterbody 0/0 >MAL

Aliso Creek 58.5

Prima 100
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Segunda 93.4
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Federal Register/Vol. 65, No, 97/Thursday, May 18, 2000/Rules and Regulations

A B C 0
Freshwater Sallwater Human Health

(10" risk for carclnogens)
For consumption of:

# Compound CAS Criterion Criterion Criterion Criterion Water & Organisms
Number Maximum Continuous Maximum Continuous Organisms Only

Conc.' Conc. • Conc. • Cone. • CitgIL) (jlgIL)
B1 82 C1 C2 01 02

1, Antimony 7440360 14 a,s 4300 a,t

2, Arsenic' 7440382 MOi,m,w' 150l,m,w 691,m 36i,m

3. Beryllium 7440417 n n

4, Cadmium' 7440439 4.3 e,i,m,w,x 2.2e,I,m,w 42i,m 9,3i,m n n

5a, Chromium (III) 16065831 550e,l,m,0 160e,I,m,o n n

5b. Chromium (VI)' 18540299 16i,m,w 11i,m,w 1100i,m 50 I,m n n

6, Copper' 7440508 13 e,i,m,w,x 9.0e,i,m,w 4.8i,m 3.1 I,m 1300

7. Lead' 7439921 65e,l,m 2.5e,i,m 210 I,m 8.1 I,m n n

6, Mercury' 7439976 , [Reserved] [Reserved] [Reserved] [Reserved] 0.050 a 0.051 a

9, Nickel' 7440020 470e,l,m,w 52e,i,m,w 74 I,m a.21,m 610a 4600 a

10, Selenium' 7782492 (Reserved] p 5.0q 290i,m 71'i,m n n

11. Sliver' 7440224 3.4e,l,m 1.91,m

12, Thallium 7440280 1,7 a,s 6.3a,t

13. Zinc' 7440666 120 120e,l,m,w 90 I,m 81i,m
e,l,m,w,x
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m~l~ptioWe;,~!i1~Y~5s;;o{5~ ,
Fax: tl1.j:) 955-GlS39

May '1,5;; 2009

$y·E,..nM:tii;and U.$~ M~il

,JonnRt>.bettus
pxecufJv-eQfficer ., . . '" '" '.... .,..'
Q}a.nfqrni~iR~SiC)'n~l\1Vat~rQuaIiIyC·(mtrgl$oa.r~j'$;3.0. t)'I~9Q R;~9r¢Q
9174 ;Sky'ParkCbun"SUiletOO ' "
$:a.nO,~gQl'Q~9212$'4$4P

$Qbj~~t~q:pmm~:nt Lett~r, 1[~l1tatiy~ l:>':rd.~r NQ. ;~$",~O()$;f)002 NPDE$: Nt:), ~A$()10:8i4:O

,',::n:IJ:;t~:::~ij~~\~~:~:~J~t:~~:;l~~:~j~~~~~~'~~~~~~~i: :J;r:!f;::{~:h:~fjf,
tc.,~~~'<?yn[):ttt9J:at.'~~~~it:,t~~s·t~:CQfef)[~t~~'2~tj,fJ$~?~-~fflt,.,~g,~~?'~~t¥ii~11Jf~~!JO;'·;'990l~O~:~g2>ftI Ep911D,;rg~~f:~!f)cJ

,Ofj{fO/'JS,:,G Whulf'/>l1.e, an, ~1fJ.g~'p\~9J9n.., 1,em~aIVe! Vr~erl'4o:.:r\~~~'" -, v,/,"~, ,"u~ J~O,

,·.;~~~:.(tr::rte~~eo~~~:~:~!~~~e~~f:{~:fjC:~,t:;'~J::;.'~:~:~;~s6~~~:Rf:~:ri~:~r~~r'a,s,
,;J:)tepared. ahd dJsfr-ibU[ett,pyF{esion;a,IB.oard,staff, When ado,pted,ttfe 1\:~,nta:five<jrdet''Y,iill be'

·.~~~~r~:~;:~i~ht~~~:~~~~o=A~fh:;:lije:~;~I~ti~kl~,;a::~:~~~rrL~:,~::~I':~,f~:§utta
JNigu~rrL.~guna'WPQq$i,Lake 'F'(')r~$tMl$$iO,n Vle.-jp,Ral1dho:Santa Ma~garlt~, '$:arl ;Cletn~ntej'
andSatJJ.uan.C'i:fplsttahbha~e directed·tftaftheY'l)e:recoghiZed,as .bdtibuii'hg ,ehflties.
AJ:l:t.!itio:nal'cpmment$; :rnaY'Qe$upmifte:dup, lothe CI,6$e ofthe r:>4t>liP; ;S(),mi1'f'entperipc!:

111 Ff$prqa'¥ :20PSthe,P:ern:tjtt~e$ we're l1coadly ($:4PPQrtive' 'Qfthe :pt:e,~it~l:J$ ;Y~rsj()n :of the
tentative 'Ordef (R9-2ti08~bQO 1) ex¢~Pt fQTlptq~iSl.dl'l$.fhat were deemedptioblematic to the
p..c>nnoueduseof teg·i~rtaJtr.eatr.tle:ot~6n((ol$; 'f:or:PLJ.bli¢he;a,l~bprl:it~Ptiof;)i ..,Atthe .sante ftltne

¥:~::~:~d~~i;~so~~,e~c:~e~'r6:e~e~:'~:~~rir~:~lifJ:r;~;bi~~~~~~~~r~e~~~otfj~
,info.rm'at!¢o rega;rding th~S~a:tl;f,S;(')nhe ,perrnitUQt:ls{#;{,Ueritly.;; ·the P~rrrrjtte(:Ts· were, slJrprise'dl
wnen'fhey receiVed ttiEi sUBstarttt~i1y revisetf¢lifrerit-graft: ,of'~he 'l'enfatlvebtdef.

Sub$eqlJent(:h$eUngs With :YQl,lr st~ff'havep~\1m very h~lpfql.aJld l:l':nYm,b~rQf o.utcon~rns
a.ppeartoha.ve been res¢lved, However; while we2ertaihly hope to c.ohtiJ'lue rrieetih~l With your
staff, :it is npw apP$rent thal there are fQm:lamentaldifferen~$ ljll <>.pjn1~n,between QUI'
:respectiveagendes regarding :the requirements for ·afourfh fermpettrtJt a~fossa significant
tlLJmb.erof key pro.grammatic ar~as, '



,J:6hn H; ~ob~.ctus
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Out overarchitlg, cdrtee.tns wifhthe tentative 'Orderare presented as'3ejiie.r:a] :Gorn.rnents ih~hls

letter. .OIiIr'spe~1ficG~mrtlents a!1"dconcertls pertCiinirl'g 'to the I~g'ar ratl1d, p'OJicy, ifechnieaJ, ~nd
rnl;initQ(in~ <Jnd rep.Qrtir)~ptQ\li~i¢m~q.f tt\e Tel1,a(itve Qrde.:r qre present€.ld to lhe fqHpW~P9
Atta'¢hr:ilents: ..

,~l\ng~hrhernt'Apr.e$t?l!\t$ initial :¢ollim.ent$ ion iQqr r11ain"e9aj an~; PQHby I$'$'I:il~S:.
,.Att~chrrremt 8pre$e.l'i!t$itiiti~r :te'chI'1Ip$[¢6nim$ht$ !$ng'~l)9ge$teq !$ngJJageon ~p'e9Ifi¢

it~q,,\1iremeJ\f$ :cpnta'irredwithiJ"l fbe Tentative Otd,et~

• Attadhmerlt' 'C includes, inJfial ¢orolrl'enfs o:nthe,M~r:l'itQdi1ga:nd Re'p<>r1ing, PI'jZ)'gl'ati'i.

L, PermlttHtgCh,nsistehc-Y; .

~E1$t; :F:~t>ty~ty, tb~ P:erfh:itt~e$ 'tagk frgm your cd!Q~JJig rerf\~rks'!~ ¢¢h1friifr;n¢nt th;3~'19LJ.t ~ta,ff
w0wldlook'atcorn:si'sten~y'wIth ex[sflhS.and draft M$4 permifs,.fnCludiQs"those from, the
~~9i~f;l~1 'YY'~t~t 'Qcl!,a,Hly OqntroIBQ~r(j$ fR,'ilVQO.I3$) ~Qr U\e $anttil, ,~n~ ~mq'Lp$ A09$J;e.$. r~rCln$,:
cfilttthe!S3'me ifj'ms\ UlSap)\; <slsos):pri:!S'sed Eli"! ihts.restJn s'eeiQgcg,r:eater ipsrm'ltttrj'g~onslstehcy
iP,etwe~nRWQC~~:, Mote i."e¢e:l1lly, ttn~ ·'finP:ltep<:>rt:of'fhe'[L,itfleHo~VerC~trnnl~s.j.dtt'J'd~ntrtj~~
the;lackbfCdnsl1;tehqY·..betwe'eli.~WQb'l3s' 'as."'3,cdtlhal lareS :.Of'c6ncem-wi~htespectto' :the,a~fjr~~

'gi~~,:~~~~~:~~~~:~:~:'~~~~~~~,::T~~;~~~::¢nt~j~ii~~I:t,~:~t~~~A~t~~~:he
Npne~hel~$S;i,~~nd In$pft~'¢f' prevl~:us~sslltances ~n'ct cpm;efn~; to's M~r~h 1':3:; 2Q'q$: I¢nt~tt~e
,~tder is'JurndamentaUy;different ftQ:n1 the '¢urrenldraft:MS4,penn'it lor N:(:)rth'dtan,~,a;oo.urlty
cr~nt~tlv~·;QrqerR8-~OQ$~Pp~qJ,1,1J m~ny.~eY prqgrnmm<;lltlc~r~:~$. ,'WV,l1I!~ '~qJ1l.r ~t~.ffh~:§
~cknowl~d,~led ltttattne~' Will Ilke;l~' ino¢r;p,(:i'rate:th~No:rth lC).range: C:o.llinty permi~'$' [Ian:d
!q~y~!ppm'~ot fm)vi$i.~l'ils\ 'th~y, 'ar~ n:~ly¢ta.rl,ttp~'Iil::pjnate: ;q~h~r ar~,a~, pf ,i.n~c:Gtn$t$t~:n¢~ •. ,This
dlslhGJjna~f6h erodes tnecre,d1Ibiltty of the reg.tifa10f;Y'ftamewetidor 'stb'rmwaterIn 'CalltdmI8,:add

i!55fE~:=~=::;~=;==~7:a
ic~~e$fve.and pO'g,enf !atigrlrtl'ent,C)fthe North ;~nld.$otilfbQol.lflt¥ perrrri:ts'ctp' the b~si$ tb~t

coosisfernq~ is impo'rtaliFto the,Ci'etlibllltY !0f'bUr: respectiVe :eff6rls 'to:trtanage,urban fUn',orf ana is
Vlf$l t'Q 'sl;Ista.jnJng. tbe ,obvi:01.J$ CO$t effeclj,v:eAe$S ofasin'gJe ,and ¢Oordinated (~'O;l!Jntywit7l,e

program lIn 10ta'rlge; 'County.

lhActio.h. Levels \IS. Efflue"n LImits

The P.eiiJi'ittees' concerns with the .tmpbs'if,iOl1bf MUiiicl~ai AcfiohleVels (MALs) 'and Numeric
;EfflUent Limits '(NEUs~ )have Pe,e.:n ~re:$enle.d 'tG Y~Ul" st<iff.The. Petm ite.~$:l fW.:n.cIah'ie:l1tal ~I"l¢em
J$. ttl.at the methQd :pfapplicCiti'pn i$,c1e-arly inconsi$t6'ritwith the <:t6'finitive guld~nC(9 In this 'area.
,speerripaHy'the !State. Wate!" ,Board's' EliDe, Ribbon pahel report' on tnefeasibiJIty :of nDme.'r:i¢
effll,((9!1t limits; In June 2'0.06, this panel ,c~nch:Jded that iUs npfreasTbl,e aUhis fime t..O:set
nUmeric ,efflUent criteria for munid~al BMPs.ahd ilnpatficl.llar urban dischar@es. In 2009:, this
CdnthJsi:or1 S¢ntirjues tCl be ;the published po:sifionof U'SEPA o'n tMisi.ssue. '.

Clearl,y,~ both the RWQC6s artdthe.Permittees have.a'.keen inferest in bsio,gabl.s to
'oe(PgnstiC~Je and report th~effe.Qtjveness ci( theIr slQrmWf1tetproteqtiprt and m~ I'l;lgerh¢nt
;effort!:). HoWeVer; thlseffott byy01JI"stafffO inc.lud.e MALsas 'fh.e. basis: for compliance With the
1\;/fE:P ~~anCl~.rd in the permit: is :in~pproprfate on both technical and legalgroum'ls. tr~ewls~, the
:Water ~'uality ba$ed NELs established for non-slorrnwa:ter dIscharge$ ate legallyand tegula'tonly



, Ill, J"creasing Admirii:s.tfative Bu.rdeh,

Ait1he !inception6f tbe '$t6tmwaterp'r(}~ram, the County.ofOtal1ge,asP,nhci,pajPeMtiTtfee,:8'ha
th~ P~trf1Jtte~s d!3V~to,p¢d a, Qralr)ag~Area :M~nag~ml;nt Plan i~D,AMP}to s~rve :as;Jh,eprin¢jp.aJ
ppJicyancl :ptogr$mtr(atrcguldt:iriC¢ dqc~ment fotthe Program. 'Slhce 1993~the,bAMP ,bas be,en
:tnodffiedttJr611gh an adaptiVe management' ,prdcessto; reflect the h'eeds of f:he!P'etmitt~e$.
,e'r1~:lJr~ Permittl:!.e accPLJntabjli~Yla.nddeliVer 'pQ$ifive Wctter,q~alib'and:!3invjronmental o,utcomes:.
'The OAMPlioWptovrdesdefil1ltivegLiid~jl'cefDeathPeh:hjtfee :jj;j thedev,elopmenl :o'fils L6'dai
1tr\'plemel'1ltatior1'Plan' :~~IP) whi¢hspeeificaUydeSp.ribeshowthe'Pr9ttramiWlilibe fmple.m.~,r:t:ted iorl
ril.· ;¢ityljpilsqipti()npa~i~\, ,"l·a.Iso ll"lpluo~s ,Wa.t.~r$h~~ A~joqPlans rJV!AP.~) f¢lt '(:laq~ 'ofthi;l $Jx
South, Orange County water'$he'dsi targetihg'J)ath(Jg~h indicatorbacteria.

Goncuit'en:tly" fheannua! ptogreS's te:portkas haem de~etoped imida syslelfhaficassessttl'ent til
prqgram¢ff~¢itvl:!.nessaJJUrj$d.iQtipnafj'w~'t¢r$h~~a.n~g(;)'urltywi~~I~V~fs:O,fr¢~:~lu:tl~m:,using ,
Pfo~Jrani,effecti~eness:.assessm~'r1t:~LlldgndefrOh1tne.eanftimiaSformwatet.,QualitY,;A~sObiatiorn,
Cq~$QA) 'ap't1i. 'a, ~rnpr~h'en,$ive ;e;l!Iyirpnm.enl~1 99aJItS' d$(a$~t :N~vert,b~I~$~I' fheTenlafive,
Ord~f$eek$ 't(jimpos$ addition~l planning requireme'nts,' tntiEudin.9 jurrsdimrdncil workplahs, ,9
l:)41sltile$$ plar;randadditioriaJ,planning effbrft$lHati&li§btb.etdgsete~by,ex~e~dan~e$ of;a. water
<ll,la.lfty aC(iQf1 level, The Petm'it'tees beHeV$th~t 'strate~iGallyiadjlistliig' 'fheexlsfll1,g iplanhihg
ptoce'sses, rafh'er :thansimply creatilig:additrohal platinitlg: te~uire'ments,$h;0l.lld 'b.elh,e 'basis: of
tb~! 1r~ntatiY~Or~er'$, prPQramm91i~r~qplremen~~h ,$Y~b'gn: ~pprQaQh ·also ·of;f.er$tne 'aqdifi:pna:1
p.otetitiafaernefttof Ident~ihg ,dppottliriitiesto, reduce, tatherfban ijrtctea~etfue ad:mlnlstrative.
butden.ol!the,Prqsram for both :ftI.e;RMIIQCB:iand 'for fhe Perm:i,ttees.

IV;E.xtenali'l'9, tb~ ;rte~f'l)latG1:Y' tieaeb oOf'LQ:ea'li J:Udsdietl(>"$

1M the tnos't 'recentAnnual 'Rep'ott\ tbePermittee.st!dfea ;thafo,Vlet 30"odo industrial and
,pommer¢ial facUitie'$ :in OrangeOountywere'subje(i.t to,in$pe'ctibnfC!'rCCiropHance witl1local
wster C1ualityorrdihahCe$~Noliatheiess~ the Ten,tative Order includes heW te~Ulremehtsthat
arbJtrarilyesla,bUsh muni¢ipal resp.qnsibilityfof ,saoitarysewerco.UecUoosy,s{e.rnsthal :Cllre:aoy
;~reStibjedt fo separate Sfa:fe te~Ulatiolt :It also mahdatesfl1e,annual In$pecfibnof treatment:
con.trQlsincQn1pletedl.and development anqre."developmemt'proje.cts 'and" (ljorepre$oriptiVe.ly,
lurnstheattentionof the Permittee$towatdresid$J1¢¢$ an<;f mobile buslhesses, Moreover:;
tbese new r~quiremehtscreate$.ignifi~ot:resource irn.pUcations fore/tIes.

Wil:h land deyelepme'lilprojedts" tme fristaHa-liOh and subsequenti tnaiht¢l1anteaftteaVtlenl
controls certainly needs lobe vertifJecL. HQweVer;se.lf certifica,tion 'is:alre'ady .8, verification
,mecnanisrrfbeing used by iFleiTriitteesarid it anCfcltherfbird party ve,lineation mechanIsms
sh.Quid notbe precluded by tb~ Tentative 'Order inexcllJ,siv.efavorof PermJtteeinspeOtion, The
:9tJrr~ntoppot'tIJnifyto $:tl'ategi~ny re-c()n~k,l~r the use of inspection resourcesshOLlld be t.lsed
to,fargefand 'focus fheseacl:ivities. rather than $imply,expand their- soope. Furfherrnote. ,given
tM~ Ct:lrrenl st~te 'of thl:!eCOllomy, ·th~ :P~rmit:tl;l'eS, Iik~ alfmvoicip3Tities, arefaping,shrinking
~budgets. Consequently the RWQCBSh6uld/givegreatweightfo fbebest usedf limited
r~sollrce5ina~hJeving waterqualj~, Q.bjectiv~s,



Jqhn H. Rooertus
iP~~e4of$

j(he ·prescribedpronibition.D'fliniigatiol1l1Utroff also (le.eds' to be very earefl1Hycohsidere.d.
P'roj~r;tPOllf.ltiOT) Pr:ftv~nti()l); the pUblic· edu~atlon'and.·outt~aob Tflftiativ~ofthe Pr~9.rarn;i .. is
aJreadytargetirng'ov.erwatenng ~sa te$'idefiJiaf pr:aqti~'9f oon¢eitL. ;fv1bredvet;~,the~ffect1veiless)

ioft.he ;~veran :PUbIi~ecrbJcati.ol1eff()tt hasibeefl validated by ,Publi¢,c>Pihio.r:r$uPIleys that 'show
,.inCIi~J11~nt9ranp ;$tali$Jipl;lUy' sigOinOat:lt .. jnqr~a~es 10 pUblic :aw~reness of$tormVil~ter ISSLJ~s:; :as ..
welJas'posi.fiv.e ,coamges:In 'proteotivebehaviors. I'm lJghtofthjs:pr~gres$~ ]hiI'plemenfafio,o ,df the

--PfQrnIPltion would riskerpcHng gener~l PlIPIjO ,§qpPOrl:fpr:a. Programthat,s, fsucc-es$fUIIYfjj$.~~jjb1!f
:a:~t-e.ward$tirp 'eth'ic,jn resid~ntial ,envrr6'nmerits: 'THete:isalso:d'C')ticetl:l thl:1'f :the proVlslttrn :WoUld
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Attachment A

ORANGE COUNTY LEGAL COMMENTS ON
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION
TENTATIVE ORDER No. R9"2009"0002

NPDES NO. CAS0108740

INTRODUCTiON

This Attachment A contains the principal legal comments of the County of Orange (the "County")
on Tentative Order No. R9-2009-0002 dated March 13,2009 ("Tentative Order"). Although the
Supplemental Fact Sheet dated April 15, 2009 is referenced in this attachment, the County has
not attempted, at this time, to provide detailed legal comments on the Fact Sheet. The County
reserves the right to provide additional legal comments, on both the Tentative Order and Fact
Sheet, before the close of public comment. .

Staff for the Regional Board has circulated several tentative updates to the Tentative Order,
most recently on May 5th. However, in the May 5th update, staff emphasized that the changes.
were only proposed and draft. Accordingly, while the County generally is supportive of the
changes made in the tentative updates, the County's comments are limited to the public release
draft of the Tentative Order dated March 13, 2009.

The County incorporates by. reference its written comments on the prior versions of the
Tentative Order (Nos. R9-2007-0002 and R9-2008-0001) to the extent they have not been
addressed by the current version (No. R9-2009-0002).

PRIMARY LEGAL COMMENTS

I. Contrary To Established Federal Law, the Tentative .Order Would Require
Permittees to Meet Numeric Effluent Limits for Discharges from the MS4

A. Basing Permit Compliance on Municipal Action Levels is Inconsistent with
Federal and State Guidance and Not Required by the Clean Water Act

The March 13, 2009 draft of the Tentative Order imposes on Permittees for the first time the
concept of "Municipal Action Levels" or "MALs." Beginning in the fourth year after adoption of
the permit, discharges from the MS4 that exceed the MALs (which are numeric concentration
levels for designated pollutants) would give rise to a presumption that the Permittee was not
complying with the MEP standard. In other words, the Permittee would be presumed to be in
violation of the permit. The County objects to this significant new requirement for several
reasons.

1. As Proposed, the Municipal Action Levels for Discharges from the MS4
Could Be Considered Numeric Effluent Limits Not Required by Federal
Law

First, to the extent the MALs are considered numeric effluent limitations, they are not required
by the Clean Water Act. The Clean Water Act defines "effluent limitation" as "any restriction
established by a State or [the U.S. EPA] on quantities, rates, and concentrations of chemical,
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physical, biological, and other constituents which are discharged from point sources... " CWA §
502; 33 U.S.C. § 1362(11). The proposed MALs meet this definition. Because an exceedance
of a MAL may result in a permit violation, the MALs represent a restriction on concentrations of
designated constituents discharged from the MS4. Because they are expressed numerically
rather than through narrative,·they would be considered numeric effluent limitations.

The Clean Water Act does not require that MS4 permits include numeric effluent limitations.
Instead, MS4 permits"shall require controls to reduce the discharge of pollutants to the
maximum extent practicable, including management practices, control techniques and system,
design and engineering methods... " CWA § 402(p)(3)(B)(iii); 33 U.S.C. § 1342(p)(3)(B)(iii). In
other words, discharges from the MS4 must meet the so-called "MEP" standard. Unlike other
technology-based standards, the MEP standard is not defined in the Clean Water Act or in
federal regulations. It is intended to be flexible, to allow the development of site-specific permit
conditions based on the best professional judgment of the permit writer. See, e.g., 55 Fed. Reg.
47989,48038 (Nov. 16, 1990); 64 Fed. Reg. 68721, 68754 (Dec. 8, 1999); U.S~ EPA Region IX,
Storm Water Phase I MS4 Permitting: Writing More Effective, Measurable Permits (February
2003).

The Clean Water Act also provides that MS4 permits include "other provisions as [U.S. EPA] or
the State determines appropriate for the control of [ ] pollutants" discharged from the MS4.
CWA § 402(p)(3)(B)(iii); 33 U.S.C. § 1342(p)(3)(B)(iii). Case law has interpreted this language
to allow, but not require, U.S. EPA or a State to impose requirements in MS4 permits that go
beyond the MEP standard, such as numeric effluent limits. See, e.g., Defenders of Wildlife v.
Browner, 191 F.3d 1159, 1166-67 (9th Cir. 1999); Building Industry Association of San Diego
County v. State Water Resources Control Board, 124 Cal.App.4th 866,885-86 (2005). In other
words, the MEP standard is the statutory floor for MS4 permits. MS4 permits must require that
discharges from the MS4 meet the MEP standard. The Clean Water Act allows, but does not
require, MS4 permits to include requirements more stringent than the MEP standard.
Therefore, to the extent the MALs are considered numeric effluent limitations, more stringent
than what is required by the MEP standard, they are not required by the Clean Water Act.

2. Defining MEP in Terms of the MALs is Inconsistent with Established State
and Federal Guidance.

To the extent the MALs are defining MEP rather than imposing requirements that go beyond
MEP, they also are inappropriate. As proposed, the Tentative Order provides that if a discharge
exceeds a MAL, it will be presumed that the Permittee has not met the MEP standard. In other
words, at a minimum, the MAL for a given pollutant represents MEP. This is inconsistent with
federal and state guidance on the MEP standard.

As discussed above, the MEP standard is not defined by the Clean Water Act or by U.S. EPA.
After its initial experience with the MEP standard as implemented through the Phase I MS4
permits, U.S. EPA provided additional guidance as to the standard in the preamble bits Phase
" regulations for small MS4s:

EPA has intentionally not provided a precise definition of MEP to
allow maximum flexibility in MS4 permitting. MS4s need the
flexibility to optimize reductions in storm water pollutants on a
location-by-Iocation basis. EPA envisions that this evaluative
process will consider such factors as conditions of receiving
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waters, specific local concerns, and other aspects included in a
comprehensive watershed plan. Other factors may include MS4
size, climate, implementation schedules, current ability to finance
the program, beneficial uses of receiving water, hydrology,
geology, andcapacity toperforlTloperatioo.andmaintenaoce. __.

The pollutant reductions that represent MEP may be different for
each small MS4, given the unique local hydrologic and geologic .
concerns that may exist and the differing possible pollutant control
strategies....

EPA envisions application of the MEP standard as an iterative
process. MEP should continually adapt to current conditions and
BMP effectiveness and should strive to attain water quality
standards. Successive iterations of the mix of BMPs and
measurable goals will be driven by the objective of assuring
maintenance of water quality standards.

64 Fed. Reg. at p. 68754.

Similarly, the State Water Board has not defined the MEP standard. However, it too has
provided guidance that emphasizes the flexible nature of the standard:

If, from [a] list of BMPs, a permittee chooses only a few of the
least expensive methods, it is likely that MEP has not been met.
On the other hand, if a permittee employs all applicable BMPs
except those w~ere it can show that they are not technically
feasible in the locality, or whose cost would exceed any benefit to
be derived, it would have met the standard. MEP requires
permittees to choose effective BMPs, and to reject applicable
BMPs only where other effective BMPs will serve the same
purpose, the BMPs would not be technically feasible, or the cost
would be prohibitive.

State Water Board Order WQ 2000-11 at p. 20.

In light of this state and federal guidance, it is inappropriate for the Tentative Order to attempt to
define MEP for a given pollutant with a numeric concentration, i.e., a MAL.

For the above reasons, the County requests that Section 0 be removed from the next draft of
the Tentative Order.

B. The Proposed Numeric Effluent Limits For Discharges ofNon-Stormwater
From The MS4 Are Not Supported By Federal Law.

1. The Clean Water Act Requires That MS4 Permits Include Requirements
To "Effectively Prohibit" Discharges Of Non-Storm Water Into The MS4
And Controls To Reduce The Discharge Of Pollutants From The MS4 To
The Maximum Extent Practicable; The Act Does Not Require That Non-
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Stormwater Discharges From The MS4 Meet Numeric Effluent
Limitations.

The Tentative Order would explicitly impose numeric effluent limits (NELs) on discharges from
_______ MS4s.SectionC incorporates NELs for non-stormwaterdryweather-discharges into receiving -__

waters. The Tentative Order provides no legal authority for imposing this new and significant
requirement. The Supplemental Fact Sheet simply states that because Permittees' past efforts
at controlling pollutants in non-stormwater discharges have been ineffective, NELs on those
pollutants are necessary. To the extent there is legal authority for imposing NELs on non­
stormwater discharges from the MS4, it is not found in the Clean Water Act.

. The Clean Water Act very clearly defines the discharge requirements for permits for discharges
from municipal storm sewers (i.e., MS4s permits). Such permits may be issued on a system or
jurisdiction-wide basis, must include a requirement to effectively prohibit non-stormwater
discharges into the storm sewer, and must require controls to reduce the discharge of
pollutants from the storm sewer to the maximum extent practicable. CWA § 402(p)(3)(B); 33
U.S.C. § 1342(p)(3)(B). It is the discharge of pollutants from the MS4, regardless of whether
they are in stormwater or non-stormwater, which must be reduced to the maximum extent
practicable. Section 402(p) of the Clean Water Act does not distinguish between wet weather
and dry weather discharges. Thus the Clean Water Act does not require or provide authority for
imposing NELs on the discharge of non-stormwater from MS4s.

2. The Federal Stormwater Regulations Implement the Clean Water Act's
"Effective Prohibition" Requirement.

Nor do the federal stormwater regulations impose separate requirements on discharges of non­
stormwater from the MS4. Instead, tracking the Clean Water Act language, the federal
regulations and preamble impose specific requirements as to how Permittees are to address
non-stormwater discharges into the MS4 (i.e., "effectively prohibited"). The regulations use the
term "illicit discharge," which means any discharge to the MS4 that is not composed entirely of
stormwater, except discharges pursuant to a separate NPDES permit and discharges resulting
from fire fighting activities. 40 C.F.R. § 122.26(b)(2). Permittees must have a program to
prevent illicit discharges into the MS4. 40 C.F.R. § 122.26(d)(2)(iv)(B)(1). The regulations also
require Permittees to address "improper disposal" into the MS4 of used oil and toxic materials
through educational activities on the proper management and disposal of these materials. 40
C.F.R. § 122.26(d)(2)(iv)(B)(6).

U.S. EPA (and presumably Congress) was very aware of the problem that discharges of non­
stormwater into the MS4 could create. However, rather than imposing on MS4 owners and
operators (e.g., Permittees) numeric limits on the discharge of non-stormwater from the MS4,
the federal scheme requires that the owners/operators of such non-stormwater discharges
obtain NPDES permits to discharge into the MS4. Permits for such discharges must meet
applicable technology-based and water-quality based requirements of the Clean Water Act. By
comparison, as part of the MEP standard applicable to discharges of all pollutants from the MS4
(regardless of whether in stormwater or non-stormwater), the owner/operator of the MS4 must
develop a program to prevent illicit discharges into the MS4.

The Supplemental Fact Sheet suggests that 40 C.F.R. § 122.44(k) somehow requires the
imposition in MS4 permits of NELs for the discharge of non-stormwater from the MS4. That is
not correct. As discussed above, the only standard applicable to discharges from an MS4 is the

Page 4 of 10



'"___J
County of Orange Legal Comments - Attachment A
Tentative Order No.R9-2009-0002
May 15, 2009

Clean Water Act-mandated MEP standard. Section 122.44(k) simply provides that BMPs are to
be included in NPDES permits generally when authorized under Clean Water Act section 402(p)
or when NELs are infeasible. It says nothing about requiring NELs in MS4 permits.

3. Non-Stormwater Dischargeslnto The MS4 MayBe Controlled By
Sepa-rateNPDES Permits For tFieljischarger orThet-.ron:Stormwater~

To the extent discharges of non-stormwater into the MS4 are permitted under separate NPDES
permits, the Permittees likely have no control over the pollutants, or pollutant concentrations,
discharged from the MS4. Depending on the terms of the non-stormwater NPDES permits, the
discharge from the MS4 mayor may not meet the proposed effluent limits in Section C of the
Tentative Order. Permittees cannot be held strictly responsible for meeting numeric limits when
they have no control over such discharges.

For the above reasons, the County requests that Section C be removed from the next draft of
the Tentative Order.

II. The Tentative Order's Retrofit Requirements Are Onerous, Impracticable and Not
Supported by Law.

Section F.3.d of the Tentative Order imposes a new mandate on Permittees to retrofit existing
development. Permittees are required under this new provision to do everything short of solving
world hunger: As proposed in the Tentative Order, each Permittee must implement a retrofitting
program that:

• meets the requirements of Section F.3.d,

• solves chronic flooding problems,

• reduces impacts from hydromodification,

• incorporates LID,

• supports stream restoration,

• systematically reduces downstream channel erosion,

• reduces the discharges of stormwater pollutants from the MS4 to the MEP, and

• prevents discharges from the MS4 from causing or contributing to a violation ofwater
quality standards.

T.O. Section F.3.d. As drafted, Permittees could meet the new retrofitting requirements of
Section F.3.d and still be in violation of the Order if, among other things, they didn't also solve
chronic flooding problems.

Aside from the breadth of the new requirements, the County objects to the retrofit provision to
the extent it would be impracticable and incredibly onerous (if possible at all) to implement and
is not required by the Clean Water Act. To the extent such a provision is appropriate in an MS4
permit, it must be clear that Permittees may have no means of compelling private property
owners to retrofit their existing developments.1 Proposed section F.3.d.(3), which says that

1 The Supplemental Fact Sheet says that retrofitting existing development is "practicable" for a permittee but does
not say how.
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Permittees "must" require select developments to implement retrofitting activities, and section
F.3.d.(4), which talks about "requiring retrofitting on existing development," should be revised
accordingly. And since Permittees cannot force owners to retrofit their developments, it makes
little sense to require Permittees to identify existing developments that are sources of pollutants
and then evaluate and rank them to prioritize retrofitting as sections F.3.d(1)and(2)lAIould do.

Without legal support for the retrofitting requirement and unless the requirement is substantially
revised to reflect that it would be largely a voluntary program, the County requests that Section
F.3.d be removed from the next draft of the Tentative Order.

III. While The Federal Regulations May Not Define "Urban Runoff," The History Of The
Federal Storm Water Regulations Makes Clear That It Is Urban Runoff, Not All
Runoff, That Is The Problem To Be Addressed; The Tentative Order's Proposal To
Strike "Urban" From "Urban Runoff" Will Only Lead To Confusion Without Any
Benefit To Water Quality.

Without explanation, the Tentative Order universally deletes the word "urban" from everywhere
it formerly mQdified the word "runoff' (and sometimes the term "Stormwater"). Thus
Jurisdictional Urban Runoff Management Plans (JURMPs) are now simply Jurisdictional Runoff
Management Plans (JRMPs). The Standard Urban Storm Water Mitigation Plan or SUSMP is·
now just the Standard Stormwater Mitigation Plan or SSMP. Staff has indicated that this
universal change was intended to clarify that Permittees are responsible not just for urban runoff
that is discharged from their MS4s, but all runoff.

Even if "urban runoff' is not defined in the Clean Water Act or federal stormwater regulations, it
is clear that it is urban runoff that is the problem the federal regulations seek to address.
Stormwater runoff from natural, undeveloped land generally does not create water quality
problems.

Regulation of stormwater has always focused on urban runoff. After the 1972 amendments to
the Federal Water Pollution Control Act (aka the Clean Water Act) began regulating point
source discharges of industrial process wastewater and municipal sewage, "it became evident
that more diffuse sources (occurring over a wide area) of water pollution, such as agricultural
and urban runoff were also major causes of water quality problems." 55 Fed. Reg. at p. 47991.
Because agricultural stormwater discharges are statutorily exempt from the NPDES program,
the focus turned to urban runoff. Id. "[I]t is the intent of EPA that [stormwater] management
plans and other components of the programs focus on the urbanized and developing areas of
the county." Id. at p. 48041.

This emphasis on urban runoff is reflected in the foreword to the 1982 Final Report of EPA's
Nationwide Urban Runoff Program (NURP):

The possible deleterious water quality effects of nonpoint sources
in general, and urban runoff in particular, were recognized by the
Water Pollution Control Act Amendments of1972. Because of
uncertainties about the true significance of urban runoff as a
contributor to receiving water quality problems, Congress made
treatment of separate stormwater discharges ineligible for Federal
funding when it enacted the Clean Water Act in 1977. To obtain
information that would help resolve these uncertainties, the
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Agency established the Nationwide Urban Runoff Program
(NURP) in 1978. This five year program was designed to examine
such issues as:

• The quality characteristics of urban runoff, and similarities
or differences at different urban locations;

The extent to which urban runoff is a significant contributor
to water quality problems across the nation; and

The performance characteristics and the overall
effectiveness and utility of management practices for the
control of pollutant loads from urban runoff.

NURP Report at p. iii. According to the NURP Report, as early as 1964 the federal government
had become concerned about identified pollutants in urban runoff and concluded that there may
be significant water quality problems associated with stormwater runoff. NURP Report at p. 2-1.

The focus on urban runoff also is reflected in U.S. EPA's website where, on its NPDES
Stormwater FAQ page, U.S. EPA states that the "NPDES stormwater permit regulations,
promulgated by EPA, cover the following classes of stormwater discharges on a nationwide
basis:

• Operators of MS4s located in "urbanized areas" as
delineated by the Bureau of the Census,

• Industrial facilities in any of the 11 categories that
discharge to an MS4 or to waters of the United States; all
categories of industrial 'activity (except construction) may
certify to a condition of "no exposure" if their industrial
materials and operations are not exposed to stormwater,
thus eliminating the need to obtain stormwater permit
coverage,

• Operators of construction activity that disturbs 1 or more
acres of land; construction sites less than 1 acre are
covered if part of a larger plan of development.

See U.S. EPA's web page at http://cfpub.epa.gov/npdes/faqs.cfm?programjd=6#302
(emphasis added).

Finally, the urban runoff focus also is reflected in the San Diego Board's own Basin Plan which
discusses the problem of stormwater runoff in terms of urbanization and cites to the NURP
report. See Basin Plan at pp. 4-78 &79.

Because the focus of stormwater regulation is urban runoff and because the Tentative Order
provides no compelling reason to remove the term "urban" from the permit (e.g., improved
water quality), the County requests that the term be restored in the next draft of the Tentative
Order.
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To The Extent "FETDs" Discharge Non-Stormwater To MS4s, It Would Be
Appropriate To Regulate Such Discharges In An MS4 Permit; To The Extent The
Discharge From A FETD Is Not A [Significant] Source Of Pollutants To Waters Of
The U.S., Permittees Would Not Be Required To Effectively Prohibit The

_. .__ _ .J)l~cll()rg~._

The previous drafts of the Tentative Order proposed to regulate so-called FETDs - Facilities
that Extract, Treat and Discharge to waters of the U.S. The current draft of the Tentative Order
mentions these so-called FETDs but does not regulate them.g To the extent such facilities
discharge non-stormwater to the MS4, the County believes it is appropriate to regulate them as
a category of non-stormwater discharges in Section B. of the Order. Under Section B, to the
extent the discharge from a FETD is not a significant source of pollutants to waters of the U.S.,
Permittees would not be required to effectively prohibit the discharge.

The following language, from the Santa Ana Regional Board's current draft North County MS4
permit, could be added as Section B.5 of the Tentative Order:

5. Permittees shall effectively prohibit discharges from FETDs to the MS4 unless
the following conditions are met:

a. The discharge must not contain pollutants added by the treatment
process or in greater concentration than in the influent;

b. The discharge must not cause or contribute to downstream erosion;
c. The discharge must be in compliance with Section 404 of the Clean

Water Act; and
d. Permittees conduct monitoring of the FETD discharge in accordance with

the Monitoring and Reporting Program in Attachment E.

The County requests the above language be included in the next draft of the Tentative Order.

V. The Tentative Order's Proposed Elimination Of Three Exempt Non-Storm Water
Discharge Categories Is Inconsistent With Federal Law; Individual Discharges May
Be Regulated On A Case-By-Case Basis.

Finding C.14 of the Tentative Order says that the Permittees have identified landscape
irrigation, irrigation water, and lawn water as sources of pollutants to waters of the U.S. These
three categories are exempt non-stormwater discharges under the current permit. Section B.2
of the Tentative Order removes these three categories from the list of exempt non-stormwater
discharge categories. Removing the three categories would be inconsistent with the federal
stormwater regulations.

The federal stormwater regulations include a list of categories of "exempt" non-stormwater
discharges or flows. 40 C.F.R. § 122.26(d)(2)(iv)(B)(1). Permittees' illicit discharge and illegal
disposal program must address these discharges or flows when they have been identified by
Permittees as sources of pollutants to waters of the U.S. Id. The preamble to the federal
regulations make clear that the illicit discharge program is meant to implement the Clean Water

£ It is odd that the Tentative Order explicitly states that it does not regulate the discharge from FETDs. IfFETDs
are not to be regulated under the Order, the County suggests deleting fmding E.9.
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Act's mandate that stormwater permits include a requirement to effectively prohibit non­
stormwater discharges to the MS4. 55 Fed. Reg. at pp. 48037 and 48055.

The preamble also makes clear that Permittees' illicit discharge program need not prevent
dischClrg~l;_pfthe "exempt"9Clteg()ri~l;_irlt()Jb~M§4"LJIJI~s§§LJ9b_gi§c!1Clrge~ClL~§P_~cifLc_aJ1Y .._

--identified on a case-by-case basis as needing to be addressed." 55 Fed. Reg. at 47995. In
other words, individual discharges within exempt categories must be addressed when the
particular discharge is a source of pollutants to waters of the U.S. The federal regulations do
not allow for removing entire categories of exempt non-stormwater discharges. U.S. EPA
confirmed this case-by-case approach in its Guidance Manual for the Preparation ofPart 2 of
the NPDES Permit Applications for Discharges from Municipal Separate Storm Sewer Systems
(November 1992) ("Part 2 Guidance Manual") where it states:

If an applicant knows ... that landscape irrigation water from a
particular site flows through and picks up pesticides or excess
nutrients from fertilizer applications, there may be a reasonable
potential for a storm water discharge to result in a water quality
impact. In such an event, the applicant should contact the
NPDES permitting authority to request that the authority order the
discharger to the MS4 to obtain a separate NPDES permit (or in
this case, the discharge could be controlled through the storm
water management program ofthe MS4.)

Part 2 Guidance Manual at p. 6-33 (emphasis added).

Accordingly, the County requests that the landscape irrigation, irrigation water, and lawn water
non-stormwater categories be restored in the next draft of the Tentative Order.

ADDITIONAL LEGAL COMMENTS
I. Findings

Finding C.1

"Runoff from an MS4" is inaccurate and likely confusing. It would be more accurate to describe
runoff into an MS4 and a discharge from the MS4. The permit should track the language of the
Clean Water Act, which requires that MS4 permits include requirements to effectively prohibit
non-stormwater discharges into the MS4 and to control the discharge of pollutants from the MS4
to the maximum extent practicable.

Finding C.2

This finding implies that discharges from the MS4 must strictly comply with water quality
standards. That is not correct. The Clean Water Act requires that discharges meet the MEP
standard. See, e.g., Defenders of Wildlife v. Browner, supra, 191 F.3d at pp. 1166-67.

Finding 0.1.f

The inaccurate language of this finding, imposing different standards on wet weather and dry
weather discharges, continues throughout the permit. The Clean Water Act does not require
Permittees to reduce the discharge of pollutants from stormwater to the MEP. Rather, the
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