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APPENDIX A

POLICIES AND PROCEDURES FOR INVESTIGATION AND CLEANUP
AND ABATEMENT OF DISCHARGES
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WHEREAS:
o

STATE WATER -RESQURCES -CONTROL BOARD
RESQLUTION NO. 92-49

POLICIES AND PROCEDURES FOR INVESTIGATION AND
CLEANUP AND ABATEMENT .OF DISCHARGES
UNDER WATER CODE SECTION 13304

California Water Code (WC) Section 13001 provides that it is the intent
of the Legislature that the State Water Resources Control Board (State
Water Board) and each Regional Water Quality Control Board {Regional
HNater Board) shall be the principal state agencies with primary"
responsibility for the coordination and control of water quality. The
State and Regional Water Boards shall conform to and implement the
policies of the Porter-Cologne Water Quality Control Act (Division 7,
commencing with WC Section 13000) and shall coordinate their respective

activities so as to achieve a unified and effective water quality contro]
program in the state;

WC Section 13140 provides that the State Water Board shall formulate and
adopt State Policy for Water Quality Control;

WC Section 13240 proyides that Water Quality Control Plans sha]] conform
to any State Po11Cy for Water Qua]1ty Contro]

WC Section 13304 requires that any person who has d1scharged or
discharges waste into waters of the state in violation of any waste
discharge requirement or other order or prohibition issued by a Regional

‘Water Board or the State Water Board, or who has caused or permitted,

causes or permits, or threatens to cause or permit any waste to be
discharged or deposited where it is, or probably will be, discharged into
the waters of the state and creates, or threatens to create a condition
of pollution or nuisance may be required-to cleanup the discharge and
abate the effects thereof. This section authorizes Regional Water Boards
to require complete cleanup of all waste discharged and restoration of
affected water to background conditions (i.e., the water quality that
existed before the discharge). The term waste discharge requirements

includes those which implement the National Pollutant Discharge and
Elimination System Program;

HC Section 13307 provides that, on or before July 1, 1992, the State
Water Board shall establish policies and procedures that its
representatives and the representatives of the Regiocnal Water Boards
shall follow for the oversight of investigations and cleanup and

abatement activities resulting from -discharges of hazardous substances,
including:

a. The procedures the State Water Board and the Regional Water Boards -
will follow in making decisions as to when a person may be required
to undertake an investigation to determine if an unauthorized
hazardous substance discharge has occurred;
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b. Policies for carrying out a phased, step-by-step investigation to

determine the nature and extent of possible soil and ground water
contamination or pollution at a site;

c. Procedures for identifying and utilizing the most cost-effective
methods for detecting contamination or pollution and cleaning up or
abating the effects of contamination or pollution;

d. Policies for determining reasonable schedules for investigation and
cleanup, abatement, or other remedial action at a site. The palicies
shall recognize the danger to public health and the waters of the
state posed by an unauthorized discharge and the need to mitigate
those dangers while at the same time taking into account, to the
extent possible, the resources, both financial and technical,
available to the person responsible for the discharge;

“Waters of the state* include both ground watervand surféceIWater;

Regardless of the type of discharge, procedures and policies applicable
to investigations, cleanup, and abatement activities are similar. It is
in the best interest of the people of the state for the State.Water Board
to provide consistent guidance for Regional Water Boards to apply to
investigation, cleanup, and abatement;

WC Section 13260 requires any person discharging or proposing to
discharge waste that could affect waters of the state, or proposing to
change the character, location, or volume of a discharge to file a report
with and receive requirements from the Regional Water Board;

WC Section 13267 provides that the Regional Water Board may require

dischargers subject to waste discharge requirements to.- furnish those

‘technical or monitoring reports as the Regional Water Board may specify,

provided that the burden, including costs, of these reports, shall bear a
reasonable relationship to the need for the reports and the benefits to
be obtained from the reports; ‘ '

HC Section 13300 states that the Regional Water Board may require a
discharger to submit a time schedule of specific actions the discharger
shall take in order to correct or prevent a violation of requirements
prescribed by the Regional Water Board or the State Water Board;

Department of Toxic Substances Control (O0TSC). or, if appropriate, the
Regional Water Board to prepare or approve remedial actien plans for
sites where hazardous substances were released to the environment if the
sites have been listed pursuant to HSC Section 25356 (state “Superfund“
priority list for cleanup of sites)

California Health and Safety Code (HSC) :Section.25356.1 requires the

Coordination with the U.S. Environmental ProtectionAAgency (USEPA), state
agencies within the California Environmental Protection Agency (Cal/EPA)
(e.g., DTSC, Air Resources Control Board), air pollution
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control.districts, local environmental health agencies, and other
responsible federal, state, and local agencies: (1) promotes effective
protection of water quality, human health, and the environment and (2) is
in the best interest of the people of the,state. The principles of
coordination are embodied-in many statutes, regulations, and interagency
memoranda of understanding (MOU) or agreement which affect the State and
Regicnal Boards and these agencies;

Under Executive Order D-55-86, DTSC and State Water .Board entered -into-an

in hazardous waste site cleanup;

In order to clean up and abate the effects of a discharge or threat of a
discharge, a dischdarger may be required to perform an investigation to
define the nature and extent of the discharge or threatened d1scharge and
to develop appropr1ate cleanup and abatement measures;

Invest1gat10ns that were not properly planned have resulted in increases
in overall costs and, in some cases, environmental damage. Overall costs
have increased when or1g1na1 corrective actions were later found to have
had no positive effect or to have exacerbated the pollution.
Environmental damage may increase when a poorly conceived 1nvest1gat1on
or cleanup and abatement program allows pollutants to spread to
prev1ous]y unaffected waters of the state;

A phased approach to site investigation should facilitate adequate
delineation of the nature and extent of the pollution, and may reduce
overall costs and environmental damage, because: (1) investigations
inherently build on information previously gained; (2} often data are
dependent on seasonal and other temporal variations; and (3) adverse
consequences of greater cost or increased environmental damage can result
from improperly planned investigations and the lack of consultation and
coordination with the Regional Water Board. However, there are
circumstances under which a phased, iterative approach may not be
necessary to protect water quality,.and there are other circumstances
under which phases may need to be compressed or combined to expedite

_cleanup and abatement;

Preparation of written workp]ans prior to initiation of significant
elements or phases of investigation, cleanup, and abatement generally
saves Regional Water Board and discharger resources. Results are
superior, and the overall cost-effectiveness is enhanced

Discharger reliance on qua]1f1ed professionals promotes proper p]ann1ng.
implementation, and long-term cost-effectiveness of investigation,

- cleanup, and abatement activities. Professionals should be qualified,

licensed where applicable, and competent and proficient in the fields
pertinent to the required activities. California Business and
Professions Code Sections 6735, 7835, and 7835.1 require that engineering
and geologic evaluations and Judgements be performed by or under the
direction of reglstered professionals;
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WC Section 13360 prohibits the Regional Water Boards from specifying, but
not from suggesting, methods that a discharger may use to achieve
compliance with requirements or orders. It is the responsibility of the
discharger to propose methods for Regional Water Board review and
concurrence to achieve compliance with requirements or orders;

The USEPA, California state agencies, the American Society for Testing
and Materials, and similar organizations have developed or identified
methods successful in particular applications. Reliance on established,
appropriate methods can reduce costs of investigation, cleanup, and
abatement;

The basis for Regional Water Board decisions regarding investigation,
cleanup, and abatement includes: (1) site-specific characteristics; (2)
applicable state and federal statutes and regulations; (3) applicable
water quality control plans adopted by the State Water Board and Regional
Water Boards, including beneficial uses, water quality objectives, and
implementation plans; (4) State Water Board and Regional Water Board
policies, including State Water Board Resolutions 68-16 (Statement of
Policy with Respect to Maintaining High Quality of Waters in California)
and 88-63 (Sources of Drinking Water); and (5) relevant standards,
criteria, and advisories adopted by other state and federal agencies;

State Water Board requlations governing discharges of waste to land
(California Code of Regulations (CCR), Title 23, Division 3, Chapter 15),
require that cleanup and abatement actions$ intended to contain wastes at
the place of release are to implement the applicable provisions of that
Chapter, to the extent feasible (23 CCR 2511(d)). Also Article § of that
Chapter prescribes a methodology for establishing cleanup standards (23
CCR 2550.4) and undertaking corréective actions where discharges to a

- waste management unit have resulted in discharges subject to WC Section

23.

24.

25.

13304

State Water Board regulations governing site investigation and corrective
action at underground storage tank unauthorized release sites are found
in 23 CCR Division 3, Chapter 16, in particular Article 11 commencing
with Section 2720; ‘ ' ’

It is the resbonsibi]ity of the Regional Water Board to make decisions
regarding cleanup and abatement goals and objectives for the protection

of water quality and the beneficial uses of waters of the state within
each Region;

~Investigations anq-cTeanup~and'abﬁtement”%ttivitiéS?uSuéTTy*Eﬁntain five

basic elements:

a. Preliminary site assessment (to confirm the discharge and the
identity of the dischargers; to identify affected or threatened
waters of the state and their beneficial uses; and to develop
preliminary information on the nature, and vertical and horizontal
extent, of the discharge):
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b. 5011 ‘and water investigation (to determine.the source, nature and
- extent of the discharge with sufficient detail to prov1de the basis .
for decisions regarding subsequent cleanup and abatement actions, if
any are determined by the Regional Water Board to be necessary)

c. Proposal and selection of cleanup action (to evaluate feasib]e and
effective cleanup and abatement actions, and to develop preferred
cleanup and abatement alternatives);

alternative, and to monitor in order to verify progress);

e. Monitoring (to confirm short- and long- -term effectiveness of c]eanup
and abatement)

Cleanup and abatement alternatives that entail discharge of residual
wastes to waters of the state, discharges to requlated waste management
units, or ledaving wastes in place, create additional regulatory

constraints and lang-term liability, wh1ch must be considered in any
evaluation of cost-effectiveness;.

Regional Water Boards may impose mare stringent requirements as needed to

protect water quality and to reflect regional and site- spec1f1c o
‘conditions. _

THEREFORE BE 1T RESOLVED: ’

These policies and procedures apply to all investigations and cleanup and-

abatement activities of all types of discharges subject to Sect1on 13304 of
the Water Code.

1.

The Regional Water Board shall implement the following procedures in
making decisions .as to when a person may be required to undertake an
investigation related to a discharge or threat of a dlscharge subject to

- WC Sectlon 13304. The Regional Water Board shall:

A. Use any relevant_evudence, whether d1rect or circumstantial, in order

to establish the existence of a discharge or threatened diséharge or’
the source of a discharge. Any such determination must be supported
by substantial evidence. There must be sufficient evidence to

support the action of the Regional Water Board. Sources of evidence
may include, but are not limited to, the following:

1. Documentation of historical or current activities, waste
~ characteristics, chemical use, storage .or disposal information,
as documented by public records,,responses to questionnaires, or
other sources of information; ' '
.

Site characterwstwcs and locatxon in relation to other potent1a1
sources of a discharge;
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3. Hydrologic and hydrogeo1og1c 1nformat10n such as differences in
upgradient and downgradient water qual1ty,

4. Industry-wide operational practices that have historically led to
discharges, such as leakage of pollutants from wastewater
collection and conveyance systems, sumps, storage tanks,
landfills, and clarifiers; '

5. Evidence of poor management of materials or wastes, such as
improper storage practices or inability to reconcile inventories;

6. In conjunction with other evidence, lack of documentation of
responsible management of materials or wastes, such as lack of
manifests or lack of documentation of proper disposal;

7. Physical evidence, such as analytical data, soil or -pavement
staining, distressed vegetation, or unusual odor or appearance;

8. Reports and complaiqts}
9. Other agencies' records of possible or knawn discharge; and

10. In conjunction with other evidence, refusal or failure to respond
to Regional Water Board inquiries;

Make a reasonable effort to identify the dischargers associated with
the discharge. It is not necessary to identify all dischargers for
the Regional Water Board to proceed with requirements for a
discharger to investigate and cleanup;

Require one or more persons identified as a discharger associated
with a discharge or threatened discharge subject to WC Section 13304
to undertake an investigation, based on findings of .IA and IB above;

Notify appropriate fedefa], state, and local agencies regarding
discharges subject to WC Section 13304 and coordinate with these
agencies on investigation, cleanup, and abatement activities.

The Regional Water Board shall apply the fol]ow1ng policies in
oversesing: (a) investigations to determine the nature and horizontal
and vertical extent of a discharge and (b) appropriate cleanup and

abatement measures

A.

The Regional Water Board shall:

1. Routinely require the discharger to conduct a phased, step-by-
step investigation and cleanup. However, certain circumstances
may require a flexible application of this approach, for example:
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‘a. Emergency situations involving acute po]]ut1on or
contaminaticn affecting present uses of waters of the state;

b. Imminent threat of pollution;

c. Protracted investigations resulting in unreasonable delay of
cleanup and abatement; or

d. Discharges of limited extent which can be effecﬁively

- anESt*Lga*ted and-cleaned up-w 1thin d short time : i o

Any or all elements of phased investigation may proceed
concurrently, rather than sequentially, in order to expedite
. cleanup and abatement of.a discharge, provided that overall
" cleanup goals and obgect1ves are not compromised. For
example, interim cleanup and abatement actions, such as
source removal, may begin before 1nvest1gat10ns are complete;

Require the discharger to extend the investigation and cleanup
and abatement to any location affected by the discharge or
threatened discharge. The Regional Water Board has the authority
to require uncooperative landowners and tenants of property
affected by the discharge to cooperate or, if necessary, to

- participate in investigation, cleanup, and abatement;

Require the discharger to submit written workplans for elements

and phases of the 1nvest1gat1on cleanup, and abatement, whenever
practicable;

Review and concur with adequate workplans pr1or to initiation of
1nvest1gat1ons to the extent pract1cab1e The Regional Water
Board may give verbal concurrence for investigations to proceed,
with written follow-up. An adequate workplan should include or
reference, at least, a comprehénsive description of proposed-
inveStigative, cleanup, and abatement activities, a sampling and
analysis plan, a quality assurance project plan, a health and

‘'safety plan, and a commitment to implement the workplan;

Require the discharger to submit reports on results of all phases
of investigations and cleanup and abatement actions, regardless
of degree of oversight by the Regional Water Board;

Require the discharger to provide documentation that plans and

‘reports -are prepared by professzona]s qualified to prepare such

reports, and that each component of investigative and cleanup and
abatement actions is conducted under the direction of
appropriately qualified professionals.
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A statement of qualifications of the responsible lead
professionals shall be included in all plans and reports
submitted by the discharger;

7. Prescribe cleanup levels which are consistent with appropr1ate
levels set by the Regional Water Board for analogous discharges
that involve Similar wastes, site characteristics, and water
quality considerations; '

The Regional Water Board may identify investigative and cleanup and
abatement activities that the discharger could undertake without
Regional Water Board oversight, provided that these investigations
and cleanup and abatement activities shall be consistent with the
policies and procedures established herein;

The Regional Water Board shall implement the following procedures to
ensure that dischargers shall have the opportunity to select cost-
effective methods for detecting discharges or threatened discharges and
methods for cleaning up or abating the effects thereof. The Regional
Water Board shall:

A.

Concur with any investigative and cleanup and abatement proposal

- which the discharger demonstrates and the Regional Board finds to

have a substantial likelihood to achieve compliance, within a
reasonable time frame, with cleanup goals and objectives that
implement the applicable Water Quality Control Plans and Policies
adopted by the State Water Board and Regional Water Boards, and which
implement permanent cleanup and abatement solutions which do not
require ongoing maintenance, wherever feasible;

Consider whether the burden, including costs, of reports required of
the discharger during the investigation and cleanup and abatement of
a discharge bears a reasonable relationship to the need for the
reports and the benefits to be obtained from the reports;

Require the discharger to consider the effectiveness, feasibility,
and relative costs of applicable alternative methods for
investigation, cleanup, and abatement. Such comparison may rely on
previous analysis of analogous sites, and shall include supporting
rationale for the selected methods;

Ensure that the discharger is-aware of and considers techn1ques which
provide a cost-effective basis for initial assessment of a discharge.

1. The following techniques may be applicable:
a. Use of available current and historical photographs and site
records to focus investigative activities on locations and
wastes or materials handled at the site:

b. Soil gas surveys;
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c. Shallow geophysical surveys;

- d. Remate sensing techniques;

The above techniques are in addition to the standard s1te
assessment techn1ques wh1ch include:

. a. Inventory and sampllng and analys1s of mater1a]s or wastes;

b. Samp11ng and analysis of surface water;
t, Sampling and analysis of.sedlmgnt and aquatic biota;
d. Sampling and analysis of ground wafer;
:é. ‘Sampling and analysis of soil -and soil pore moistufe;

f. Hydrogeolagic idvestigation;

Ensure that the d1scharger is aware of and considers the following
cleanup and abatement methods or combinations thereof, to the extent
that they may be applicable to-the discharge or threat thereof:

1.
2.

Source removal and/or isolation;

In-place treatment of soil or water:

a. Bioremediation;
b. Aeration;
c. Fixation;

Excavation or extraction of soil
~off-site treatment by the. following techniques:

a. Bioremediation;

b; Thermal ‘destruction;

c. ~Aeration; |

'df'}Sorption;

e. ‘Pfétipitation, f]occu]ationtaand sedimentation:
f.

Fidtration;

Fixation;

, water, or gas for on-site or
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h. Evaporation;

4. Excavation or extraction of soil, water, or gas for appropriate
recycling, re-use, or disposal;

Require actidns for cleanup and abatement to:

1. Conform to the provisions of Resolution 68-16 of the State Water
Board, and the Water Quality Control Plans of the State and
Reg1ona1 Water Boards, provided that under no circumstances shall
these provisions be 1nterpreted to require cleanup to levels that
are more stringent than background; and

2. Implement the applicable provisions of Chapter 15, Division 3,
Title 23, California Code of Regulations, to the extent feas1b1e;

“Ensure that dischargers are required to c]eanup and abate the effects

of discharges in a manner that promotes attainment of background
water quality, or the highest water quality which is reasonable if
background levels of water quality cannot be restored, considering
all demands being made and to be made on those waters and the total
values involved, beneficial and detrimental, economic and social,
tangible and 1ntang1ble any alternative c]eanup levels less
stringent than background shall:

1. be consistent with maximum benefit to the people of the state;

2. not unreasonably affect present and anticipated beneficial use of
such water; and

3. not result in water quality 1ess than that prescribed in the
Water Quality Control Plans and Po]1c1es adopted by the State and
Regional Water Boards.

IV. The Regional Water Board shall determine schedu]es for investigation,
cleanup, and abatement taking into account the following factors:

A.

The degree of threat or impact of the d1scharge on water quality and
beneficial uses; -

The obligation to achieve timely compliance with cleanup and
abatement goals and objectives that implement the applicable-Water

Quality Control Plans and Policies adopted by the State Water Board
and Regional Water Boards;

The financial and technical resources ava11ab1e to the discharger;
and
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0. Minimizing the likelihood of imposing a burden on the pecple of the

state with the expense of cleanup and abatement, where feasible.

The State and Regional Water Boards shall develop an expedited technical

conflict resolution process sc when disagreements occur, a prompt appeal
and resolution of the conflict is accomplished. -

N

CERTIFICATION

The undersigned, Administrative‘Assistaq;ﬂtgﬂgngmagacdf;dgégnherebywcertﬁfyr~

__that.the foregeing—is-full, true, and correct copy of a resolution duly and

regularly adopted at a meeting of the State Water Resources Control Board held
on June 18, 1992.

urean Marche .
- Administrative Assistant to the Board
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' CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARDS

NORTH COAST REGION (1)

5350 Skylane Blvd. Suite A
Santa Rosa, CA 95403
(707) 576-2220

SAN FRANCISCO BAY REGION (2)

2101 Webster Street, Ste. 500
Oakdand, CA 94612
. (510) 464-1255

CENTRAL COAST REGION (3)

81 Higuera St., Suite 200

San Luis Obispo, CA93401-5414

(805) 548-3147

LOS ANGELES REGION (4)

101 Centre Plaza Drive

Monterey Park, CA91754-2156

(213) 266-7500 .

CENTRAL VALLEY REGION (5)

3443 Routier Road

- Sacramento, CA 85827-3098
{916) 361-5600

' Fresno Branch Office
. 3614 EastAshianAve.

Fresno, CAS3726
(209) 445-5116

Redding Branch Office

415 Knollcrest Drive
Redding, CAS6002
(916) 224-4845
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Clean Waie: Programs Information: (316) 7394400
Water Rights information: (316) 657-2170

LAHONTAN REGION (6)

2092 Lake Bhoe Boulevard, Suite 2
South Lake Thoe, CA96150
(916) 544-3481

Victorville Branch Office

Civic Plaza,

15428 Civic Drive, Suite 100
Victorville, CA 92332-2359
(619) 2416583
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REGION (7)

73-720 Fred Waring Drve,Suite 100
Palm Desert, CA S2260

(618) 346-7491
- SANTAANA REGION (8)

2010 lowa Avenue, Ste. 100
Riverside, CA 92507-2409
(714) 782-4130

SAN DIEGO REGION (9)

9771 Clairemont Mesa Bivd. Ste. B
San Diego, CAS2124
(619) 467-2952

STATE OF CALIFORNIA
Pom Wikkon, Governor

CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

Jarmes M. Strock, Secretary
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XX (State)

PROOF OF SERVICE
STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. I

am over the age of 18 and not a party to the within action; my business address is -

550 North Brand Boulevard; Suite 2100 ‘Glendale, ‘California 91203.

On December 19, 1996, I served the foregoing document described as -
FIRST AMENDED COMPLAINT OF THE WATSON LAND COMPANY FOR:
(1) PERMANENT TRESPASS; (2) CONTINUING TRESPASS; (3) PERMANENT PRIVATE -
NUISANCE; (4) PERMANENT PUBLIC NUISANCE; (5) CONTINUING PRIVATE
NUISANCE; (6) CONTINUING PUBLIC NUISANCE; (7) FRAUD (CONCEALMENT); (8)
FRAUD (MISREPRESENTATION); (9) EQUITABLE INDEMNITY; (10) UNJUST

ENRICHMENT; AND (11) DECLARATORY RELIEF on the parties havmg appeared in
this action

XX by plac1hg the original XX a true copy thereof enclosed in a sealed:
_ envelope addressed as follows: _

PLEASE SEE ATTACHED LIST
XX BY MAIL:

As follows: I am. "readily familiar" with the firm's practice of -
collection and processing: correspondence for mailing. Under that
practice it would be deposited with the U.S. postal service on that
‘'same day with postage thereon fully prepaid at 550 North Brand
‘Boulevard, Glendale, California in the ordinary course of business. I
am aware that on motion of the party served, service is presumed
invalid if postal cancellation date or postage meter date is more than
one day after date of deposit for mailing in affidavit.

Exvec.uted 6n December 19, 1996, at Gleﬁdale 'Caﬁfornia

I declare under penalty of perjury under the laws of the State of
California that the above is true and correct.
, A
Cynthia L. Peck _ 4 /L/*f'f} [V % //‘C"fﬂ{/
" (Type or Print Name) ' i
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'(-) : SETTLEMENT AGREEMENT
—e AND RELEASE OF CERTAIN CLAIMS

THIS AGREEMENT, effective as of November 1, 2000, is by and

between WATSON LAND COMPANY, a California corporation (“Watson”), on the

one hand, and BP AMERICA INC., a Delaware corpofation (“BP"), and its

suEsidiary ATLANTIC RICHFIELD COMPANY, a DeIanare corporation (“Atlantic

Richfield”), on the other hanci"(when necessary to differentiate between them, this

Agreement separately references BP or At]antic Rfchﬁeld; BP and Atlantic Richfield

are collectively reférred to in this Agreement as “ARCO,” a term that is separately
de_ﬁned in Paragraph 1.4, and all references to “ARCO” tb.rough(;ut this Agreement _

' shall include both BP and Atlantic Richfield, although “ARCO” is referenced in the

]

C_) ’ singular); and sets forth the terms and conditions under which Watson and ARCO
propose to settle as betvéeen themselves, and not with respect to any other
defendants, a lawsuit Srought by Watson against Atlantic Richfield and other
defendants. Watson aﬁd ARCO do not intend by this Agreement to release any
claims that they or any of them have or may have against any other named
defendant in said lawsuit. Watson and ARCO do intend as a part of this Agreement
to establish a “qualified settlement fund’ as defined in Treasury Regulatioﬁs
se;tion 1.468B-1. Accordingly, ARCO and Watson have agreed to seek an order
from the court determining that the terms and conditions of the settlement set forth
in this Agreement constitute a good-faith settlement under the provisions of Code of

U_; "Civil Procedure section 877.6, and further agree that an order from the court

ol
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making such a determination, or in the alternative, an order determining that the
provisions of said section 877.6 are inapplicable to the settlement set forth in this

Agreement, is a condition precedent for the settlement set forth in this Agreement

 to be effective between them. Similarly, Watson and ARCO have_agreed to-seek an -

order from the Court under which the Court will retain certain jurisdiction over the
“qualified. settlement fund” as provided in this Agreement in order to satisfy the
requirements of Treasury Regulations section 1.468B-1, and further agree that such

an order is a condition precedent for the settlement set forth in this Agreement to

be effective between them.

RECI’TA_LS_<H4 . e
’A.‘ Watson s in the busines’é‘ of déveloping and operating
commercial/industrial .properties‘ and is the 'la'rgest developer of mastef-p]anned
commercial/indusfrial centers in Southern California. Améng its various properties,_
Watson Oth a master-planned commercial/industrial park in the City of Carsénl
consistmg of épproximately 350 acres‘v;/hic‘h is fefe_rred to as the 'Watson Industrial
Center South or the “WICS Property” (a term thét 1s moré particularly‘deﬁned in
Paragraph 1.32). | ‘
| B The WICS Property is 2 fully djévelop'e.ci commercial/industrial
park consisting of o;rer 50 séparate'la.nd pafce]s or legal lots, virtﬁally all of which'
have been improved with buildings that are leased by Watson to \}ariqus tenants fo‘r
periods of time spéciﬁed in the leases betweven such tenant and Watson. As a result

of the number of buildings and the size of the WICS Property, Watson 1s essentially

9 : 3204-13
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leasing properties continuously as one tenant or another moves out and another
moves in under the provisions of ‘a newly-negotiated lease with Watson. Watson
believes that because of the quality and location of the WICS Property and the

history and business reputation of Watson, it is genera]ly able to attract what are

) considered by Watson t6é be high quality “credit” tenants (i.e., ﬁhancial]y strong and

reputable companies).

C. The land and i‘mprovem‘ents constituting the WICS Property are
often used by Watson as collateral for the various loans Which Watson regularly
secures as part of its normal business operations, which .]oans consﬁiﬁute an
important part of Watson’s capital structure.

'D.  The WICS Property is located immediately aéross Wilmington'
Avenue and west of the “Atlantic Richfield Refinery Property” (a term that is more
particularly defined in Paragraph 1.3).

E. There ‘are two major pipeline corridors which run within or in
the immediate vicinity of the WICS Pro;ierty, one of which is commeonly referred. to
asv the “Utility Way Pipeline Corridor” »(a term that is more particularly defined in
Paragraph 1.28), and the other of which is commonly called the "DWP Pipeline
Corridor” (a term that is more particularly defined in Paragraph 1.7). Although the
DWP Pipeline Corridor divides the WICS Property, it is a strip of land -thaf 1s not
owned by Watson and thus is not a part of the WICS Property. There is also one
smaller _abandomed pipeline corridor running through the WICS Property that is

commonly referred to as the “Eastern Pipeline Corridor” (a term more particularly

3 | 3204-14
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defined in Paragraph 1.8), as well as pipelines which run along the eastern and

southern boundaries of the WICS Property. Shell;Oil Company or “Shell Oil” (a

term more p:irticula’rl;} defined in Paragraph 1.25) has pipelines which Shell 011

currently' uses within thre Utjﬁty ,,,WEX,_,Ei.P,eliB&,QmedQ? ‘and_within the - DWP- -

Pipeline Corridor running through the WICS Property, and Shell 0il has

’ historically operated other pipeli;ies in the Utility Way Pipeline Corridor and the

Eastern Pipeline Corriaor. GATX Tank Storége Terminals Corporation or “GATX”
{a term more particularly déﬁned in Paragraph 1.16) éurrently operates a pipeline
in the DWP Pipeline Corridor. A_RC‘O and Shell Qil also have pipelines ‘which run
along the eastern ahdjqf southern boundaﬁes of thngICS Property.

- F.. * By the mid-1990s, as more and‘more ‘environmental regulations

were enacted and environmental concerns became increasingly more significant,

prospective tenants and lenders of Watson began to conduet limitéd environmental
investigatidns of vario&s lots comprising portiohs of the WICS Property (.e.,
environmental studies which include site inspect‘ior‘;; and record review, and which
may includé the taking__and testing of soil and g:§@ndwater sainpies to assess the

environmental ‘condition of the property prior to.‘éonsummating a loan or lease

’ transaction). As a:'result of one such'invvestigation undertaken in 1995, a

prospective tenant of Watson discovered the existence of petroleum hydrocarbon
contamination in soil and groundWéter beneath an interior lot comprising a part of

the WICS Propeity. That discovery ultimately led Watson to commission and
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undertake the expanded investigation of the.WI_CS Property which is described
below. |

G. In August 1990, the Los Angelevs. Regional Water Quality
Control-Béard issued a Cleanup And Abatement Order requiring Atlantic Richfield
to, among other things, assess and begin remediation of certain petroleum
contamination in the groundwater under the WfCSProperty and under the Atlantic
Richfield Refim_zry Property. In December 1990, Atléntic Richfield ahd Watson
entered into a Temporary License Agreement whereby Atlantic Rich_ﬁeld installed
groundwater ,monitofing‘ wells on the WICS Property and agreed to share data from .
the wells with Watson. ARCO has informed Watson ﬁhat from 1990 to the present,
Atlantic Richfield has spent millions of dollars investigating and remediating
petroleum contamination under the direction and supérvision of the Los Angeles
Regional Water ‘Qﬁality Control Board.' '‘Among other things, the activities
undertaken by Atlantic Richfield have included the development -of programs to
ascertain the sources of contamination under the WICS Property and the Atlantic
Richfield Refinery Property, the delineation of thé extent of certain cbntaminzifion
beneath the Atlantic Richfield Refinery Property and the WICS Property, sampling
and- analysis: of ,~-g'ro;1ndwater -and free product beneath the Atlantic Richfield -
Refinery Property and the WICS Property, evaluation of the remediation pléns
developed by Atlantic Richfield, development and (implemé‘ntation of revised
remediation plans, development of programs to detect and prevent future releases

of contamination, development of a computer groundwater model to characterize
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‘and predict the fate and transport of contaminants in the subsurface, and the

development of a program to remove contaminated soil and to remediate

contaminated groundwater. From 1990 to the present, Atlantic Richfield has been

‘Pmmm%MﬂmmgMmﬂ@@@@@@ﬁ%@@“@@@mﬁy@%@%wﬁ

bi-annual progress reports, entitled Refinery Subsurface Cleanup Progress Reports,

concerning its environmental activities undertaken pursuant to said order of the

- Los Angeles Regional Water Quality Control Board. In addition, and also under the |

supervision of the Los Axngeles Regional Water Quality Control Board, Atlantic
Richfield designed and constructed a subsurface hydraulic barrier system between

the WICS Property and the Atlantic Richfield Refinery Property. The purpose of

~ the barrier system is to prevent any potential migration of contamination from the
Atlantic Richfield Refinery Property to or under the WICS Property. The barrier

system also extracts contaminated groundwater from beneath the Atlantic Richfield

Refinery Property and from beneath a portion of the WICS Property and removes

~ the contaminants {fr'om the extracted groundwater. Atlantic Richfield began

operation of this Barrier éystem in 1996. |

H. In May of 1996, W:atsori initiétéd a lawsuit'i.n the Los Angeles
Superior Cdurt, styled Watson Land Company v. Atlantic Richfield Company, et. al.,
Case Number BC 150161, against ARCO, Shell Oil, GATX and various -other

defendants, seeking to recover damages arising out of the soil and groundwater

~ contamination whick had been: identified on and withih the WICS Property,

including without limitation cleanup costs, which lawsuit is referred to in this

6 -  3204-17
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Agreement as the “Watson Lawsuit.” The contamination complained of in the .

Watson Lawsuit essentially consists of various petroleum hydrocarbon products and
miscellaneocus non-petroleﬁm compounds that Watson contends are additives to
some of those pfoducts.

L. Through extended environmental assessment work and
discovery in the Wat‘sén Lawsuit, Watson ultimately dismissed and/or entered into
tolling agreements with certain of the d'efendénts originally named in the Watson
Lawsuit, such that the defendants who remain in thé Watson Lawsuit as of
November 1, 2000 are Atlantic Richfield, Shell Oil and GATX.  Various

cross-defendants ﬁamed by Atlantic Richfield have likewise been dismissed and/or

the claims against those cross-defendants tolled, such that the only cross-claims
which currently remain in the Watson Lawsuit are those of Atlantic‘Richﬁeld
against Watson, Shell Oil, GATX, Mobil Oil Corporation and Mobil Pipe Line
Company. |

. Watson has alleged a number of different causes of action
against the defendants in the Watson Léws’uit including, among others, trespass
and nuisan(:e against all defendants and breach of contract ahd fraud against
Atlantic: Richfield::: Watson-seeks to-recover-all damages to which.it is entitled af.
Jaw, including but not limited to the cost to rem‘ediate and remove the
contamination ffofn the; WICS Property. The cost to remediate and remové avll of
the contamination identified on the WICS Property remains to be finally calculated

by Watson's experts and will be affected by the remediation method and the volume,
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‘type and concentration of the contaminants; hoWever, based upon all currently
available information the cost to remediate all of the soil and groundwater

contamination currently known to exist wnder the WICS Property is expected by

Watson to exceed $40 Million.
K. Watson has spent in excess of $850,000 through November 1,

2000 in order to assess the extent of the environmental contamination on the WICS

* Property. Watson has conducted a variety of different tests on the subsurface of the

WICS Propérty, inciuding soil sampling, gas s'amﬁ]in’g, a second specialized form of

gas sampling known as “down-hole flux” sampling, groundwater sampling and -

product typing.  Atlantic Richfield has conducted groundwater and product

sampling on the WICS Property and has conducted extensive groundwater testing
and product typing on the Atlantic Richfield Refinery Property, including locations

immediately east of the WICS Property. GATX has conducte_d separate soil

sampling, grouhdwé_t_ebs_ampling and product ty’p’inng,ion the DWP Pipeline Corridor

| and on portions of the WICS Property abuttirig‘jfhé"?DWP Pipeline Corridor. As a

result of all of the various assessment work, Watson has identified several areas of

. contamination in the soil and 'groundw‘ater beneath the WICS Property, each of

which Watson believes has been caused by one or more of the defendants curr_ently'

remaining in the Watson Lawsuit.

L. Watson has identified an area, or plume, running immediately
east of and 'alohg. Wilmington Avenue in which deep soils and groundwater have

been contaminated by petroleum hydrocarbon fractions and other miscellaneous
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compounds. Watson conterids that a substantial portion of this contamination.
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emanates from the Atlantic Richfield Refinery Property. Watson be]ieveé that a
substantial portion of the c;)nta.mination of the deep soils and grouﬁd#vatef in th.is
particular area has been caused by Atlantic Richfield. Atlantic Richfield disputes
this characte’rization.

M.  Watson has identified three 1argé plumes of contaminated soil
and gIOundwatér under and surrounding the Utility Way Pipeline Corridor and/qr
the DWP Pipeline Corridor and impacting the WICS Property in which
contamination extends from.the pipelines all the way down and'intogroundwater.
These plumes consist prima‘"fily of gasoliné and related additives. Watson an.d'
ARCO contend that Shell Oil is the only pipeline company to have transported thes;; :
Q} products through the pipelines in the Utility Way Pipeline Corridor, wh’i_’ch Shell Oi1l

pipelines overlay a substantial porﬂion of these particu]ér impacted plume areas.
* Watson and ARCO attribute these gasoline and related additives contamination
impacbs to SheH Oil. ‘Watson and ARCO have also_identiﬁed other locations on the
- WICS Property in the vicinity of the Shell Oil pipelines in the Eastern Pipeline
Corridor (extending north from Wilmington Avenue), in Sepulveda Boulevard, in
-the DWP:Pipeline:Corridor and.in. Wilmington Avenue which indicates to Watson
the presence of contamination- eman;dting from Shell Oil Api‘}t’)e‘lineé. Watson
attributes this contamination to Shell Oil based upon the location of its pipelinés,
the surface to groundwater impacts benegth those pipelines, the petroleum products

U which Shell Oil has admittedly run through those pipelines and the matching
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composition of the contamination in the soil and grquhdwater below those pipelines.

. to the pétroleum products Shéll O1il was transporting.

N. Watson has identified a plume of jet fuel in the soil and

groundwater under and surroundmg the DWP Pxpelme Comdor which extends

from the plpehnes to groundwater. In 1995, GATX which has transported jet fuel
through its pipeline in the DWP Pipeline Corridor,-rep,orted a release of jet fuel to
the Los Ange]es Regmnal Water Quality Control Board w1th1n the area of the Jet

fuel plume on the WICS Property. Watson and ARCO attribute this plume to

-GATX.

0. Extensive discovery has been taken in the Watson Lawsuit and

RIS

‘extensive evidence has been developed. While the evidence demonstrates

contamination on, within and under the WICS Property, no evidence has been

- uncovered that in any way suggests that Atlantic;Rii;hﬁéId, Shell Oil and GATX, or

any combination of them, have (i) in any way caused the same contamination of .the

WICS Property, or (ii) acted in concert with .one  another respecting any

“contamination currentlyknown to exist on the WICS Property, or (iii) were in any

way responsible for each other with respect to any of the releases of petrole'ﬁm
hydrocarbons and related additives that now exist on and within the WICS
Property. Thus, all of the available ewdence known to Watson . and ARCO
démoln's'trates that to the extent Atlantic Rlvchﬁelld‘,‘. ‘Shel_l,Oil an-d. GATX are each

responsible in any way for any of the contamination now existing on and within the
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WICS Property, Atlantic bRichﬁeld,' Shell Oil and GATX’ are each successive or
coﬁcmrent tortfeasors with respect to each other, as opposed to joint tortfeasors.

P. " There are”varibus identi_ﬁe;d plumes of contamination on the
WICS Prbperty that include areas in which the environmental testing and.other
evidence.indicates to Watson that the contamination present in that area of the
plume or the éntire plume can only be aﬁtribute’d solely to one of the defendants in
the Watson Lawsuit. However, there are several identified ‘plu/mes or a'reas within
a plume that exist on the WICS Property where the environniental testing and
other evidence indicates to Watsbn that the contamination present within the
plume or the area of the plume in question came from disCharges caused by rhore_
than one of the defendants in the Watson Lawsuit, and that said diégharges hav;
migrated such that the discharges of contar’ninatit.)n of the defendants are now
overlapping or commingled. Because the composition of each of the identified
contaminant plumes attributed to each defendant is sufficiently distinct from that
attributed to the other defendants, in these commingled_ areas the respective

impacts of the contamination caused by the defendants can be allocated by experts

based upon the type and concentration of contaminants present in the soil and

~groundwater. Similarly, Watson can allocate the assessment costs which it has

incurred and will incur among the defendants in the Watson Lawsuit based upon
the type and content of the contamination assessed. As a result, at trial in the

Watson Lawsuit, Watson will ask the jury to award to Watson against each
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C)J .defendant 6nly those damaées which, ‘based on the.evidence presénted, the jury
allocates to that defendant (i.e., the judgment sought will be several, not joint).
Q. Watson learned more about the contamination on the WICS
: r—’:vv-PrepeHy-a—statsofn-v;proceededﬁwi.t'h.,i,ts,..a,ssessmentﬁw,ork,and;neceime,ct,and,an,alyz,ed
the various assessments undertaken by some C.)f the defendants in the Watson
Lawsuit. iIn accordance with its legal fespoﬁs‘i_bilitiés, the _information which
Watson learned was disclosed by Wéitson and ﬁiﬂ cdntinue to be disclosed by
Wafson to Watson’s prospective tenants and lénders. As é result, various of '
Watson’s .tenarits and lenders have required that Watson execute indemnities in
favor of them under which Watson has agreed to hold them harmless from
consequenceé resulting from the presence of the contaminatién on and within ti;;m
Q_)} - WICS Property, including, for exarﬁi_:ile, any qleahup obligations that nhight be
| imposed by govefnmental ageﬁcies or private parties, axiy third-pal_*ty claims fdr‘
personal injury, death or dafnage to property thch might be asserted because of
the contamination, a_ﬁd business interruption and feiocation expenses that might be
incurred in the event ;f'on-site remediation activities. Watson conténds ﬁhat each
of these indemnities Was required for Wats'o‘n to obtain its financing or to lease one
or more of the individual lo.ts comprisihg the WICS Propefty to a particular tenanﬁ,
and eaph éuch transaction woul-d not have Be_én lééjr;éummated withéut the fequired
indemnification by Watson.‘ o
| R. Watson has been involved in settlement discusstons with ARCO,

Shell Oil and GATX to varying degrees for nearly three years. Of those discussions, |
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the vast majoﬁty'liéverbeen between Watson and ARCO. Over that three-year
period, Watson and ARCO have held multiple settlement discussions on their own
involving representatives of éach company, their respective legal counsel and their
respective environmental experts. The Honorable Daniel Weinstein, Retired,
coﬁducte'd an exténsive mediation lasting for approximately one and one half years,

and which involved primarily Atlantic Richfield but also included Shell Oil and

"GATX at the beginning. During the later stages of the mediation, Michael

Kavanaugh, an independent environmental expert, was retained to assist Judge

Weinstein.”

3.  In about March 2000, Judge Weinstein contacted Watson and

Atlantic Richfield to adwise 't];iﬂat he did not think the parties would be able to reach -
a settlement ‘z’absent. a global settlement among all of the parties. One‘ of the
primary obstacles to a non-global settlement was that of the so-called “empty chair”
(i.e., Watson was concerned that it-not settle with one d(f;fendant only to discover at
tri;etl that the jury would allocat_e a great(_ar‘ share of the 1_iability' to the settling

defendant than the settling defendant assumed responsibility for in its settlement

 with Watson, thereby leaving Watson with the liability and financial responsibility

- for an unrecoverable-loss for contaminationon the"WICS Property cansed by one or

more of the defendants). Watson's principle objective in setthng is to be made whole
with respect to all of the damages, costs and liability resulting from the presence of
the contamination on and within the WICS Property collectively caused by the

defendants in the Watson Lawsuit. Watson was concerned with the potential
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“empty chair” liability it might incur for the costs to remediate and clean up such
contamination within the WICS Property, to respond to governmental cleanup

requiremenﬁs and to defend against and satisfy any potential third-party claims.

“——Watson-also-wanted relief from the various indemnities which it has already had to

O

-

‘ defendants in.the Watson Lawsuit. In addition, Watson has been disinclined to

provide to its lenders and various of its tenants as a result of the contamination on

and within the: WICS Property, the indemnities respecting such contamination

‘which Watson believes it will undoubtedly have to provide in the future, assurances

~that the WICS Property can continue to serve as collateral for Watson’s various

loans, and assurances that future construction activities on the WICS Property will

not be prevented or made more costly as a result of the contamination caused by the

~ accept any settlement proposal which would result in either an ongoing obligatiori
‘to clean up the WICS Property or a joint indemnity obligation in favor of Watson

" from two or more of the defendants in the Watson Lawsuit, - as that would place

Watson ip the position of having traded one litigation now for the potential of .
multiple future lawsuits later to resolve disputes over which defendant should be v
obligatéd to perform. Neither Wa'tsor.x“nor ARCO were willing to release any of the
other defendanté :i_n the EWatson Lawéuit fno;ﬁ If‘iabi‘lity fqr any cohtamihation they
caused to exist oh and v\.:vith-in thev WICS: Pfop:éf:t;, anﬁ boih Watson and ARCO
expected that if a set“tlement were achieved between them,i each one of the other
remaining defendants would continue to be responsible for its share of liability for

the contamination it caused on the WICS Property. Finally, Watson was unwilling .
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to enter into a settlement with one defendant if that settlement would in any way
preiudice Watson's rights at trial with respect to any other défendant in the Watson
Lawsuit.

T. Despite the fact that proceedings before Judge Weinstein were
terminated, ARCO and Watson continued settlement discussioﬁs over the last
séveral months without supervision by Judge Weinstein. |

U. Subject to Court approval, Watson and ARCOY have agreed upon
a settlement as set forth in this Agreement. That agreed upon settlement is the

result of extended and extensive settlement negotiations, both with and without

‘Judge Weinstein, and reflects the efforts of Watson and ARCO to accommodate each

of the objectives and coﬁcérns of the other. Becauge this agreed upon settlement”
was difficult to structure and is predicated upon the fundamental agreement that
no other defendant in the Watson Lawsuit be released orin any way relieved of its
Liability for .the contamination on and within the WICS Property. which that
defendant cause&, it is matérial to both Watson and ARCO that the settlement
Bket‘ween Watson and ARCO as set forth in this Agreement be of no force and effect
whatsgever-unlesé and until the Court first determines that: (1) the settlement will |
not affect any setoff ’é‘g‘a'i‘“r'i”s"t”‘t’hé liability of "or"'release any "of the” remaining
defendants in the Watson Lawsuit; (2) the settleméent qualifies as a good-féith
settlement under section 877.6 of the California Code of Civibl Procedure or need not
qualify because liability is several and not joint; (3) in the event Watson should call

any of the ARCO witnesses to testify at trial, the proposed jury instruction attached

15
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as Exhibit 7 to this Agreement will,be‘ used and will satisfy the disclosure

obligations inherent in section 877.5 of the California Code of Civil Procedure; and.

(4) Watson may proceed at trial against any remaining defendants in the Watson

Lawsuit seeking from the jury only that liability attributed by the jury to éach such ]

remaining defendant. Subject :to and upon the court reaching each of these

. determinations and agreeing to retain certain continuing jurisdiction over the

“qualified settlement fund” to b_e estabhished by this Agreement, Watson and ARCO

have agreed that their settlement shall be effective with respect to the WICS

Property and the Watson Lawsuit on the terms, provisions, covenants and

conditions set forth in this Agreement.

NOW, THEREFORE, Watson, BP and Atlantic Richfield agree as set

" forth below.

1. DEFINITIONS. The following terms when used in this

Agreement or in the Exhibits to this Agreement with initial capitalized letters or all

capitalized letters, as applicable, shall have the meaning set forth below in this

-Section 1. The definitions are equally applicable to both the singular and plural

forms of the term defined.

i.l' Afﬁliate. “A.fﬁliate”‘ s‘héli ‘mean,‘ as to any specified
Persoﬁ (défined in Paragraph 1.22),» aﬁy other Peréon that direétlif or indirectly,
through one or more interr;lediaries, controls, is coﬁtrolled by or is under common |
control with such specified Person. For purposes of this .deﬁniﬁon, “control,”

“controlled by,” and “under control with” with respect to any Person shall mean the
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1.11 Environmental. Contam.ination‘. ' “Environmental
Contamination” shall mean all pétroleum hydrocarbons, petroleum hydrocéfb’on
fractions, petroleum hydrocarbon products and all other chemicals or chem_i'cal
compounds and the like that are not native to the soil and/or grbundWater on, uncier
or within the WICS Property (i.e., Environmental Contamination does not include
elements and‘ substances that occur naturally in soil and groundwater on and
- within the WICS Pfoperty, 'such as, for example, such naturally oécurring dissolved
solid substances in the water table aquifer).

1.12 - Environmental Facilities. “Environmental Facilities”

shall have the meaning provided in Paragraph 24.4.

.~

1.13  Environmental Law. “Environmental Law” shall mean

any Law (defined in Paragraph 1.17) that has as its purpose or one of its significant

purpases the protection of health and safety and/or the environment.

1.14 Bxigent Circumstances  Arbitration. “Exigent
Circumstances Arbitration” shall have the meaning provided in Paragraph 25.1.

1.15  Force Majeure Event. “Force Majeure Event” shall have

the meaning provided in Section 29.

1.16 w “GKTX” ‘means GATX Tank Storage Terminals
Corporation and any Affiliate of GATX Tank Storage Terminals Corp'oration‘ that
may be responsible in abny way for any Environmental Contamination existing on
the WICS Property as of the Effective Date, or for the ownership, use, maintenance,

operation, management and/or liability associated with any pipeline or other facility
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1.28 Utility Wav Pipeline Corridor. ‘“Utility Way Pipeline

Corridor” means the speciﬁc portion of the WICS Property that is covered by and .

‘subject to a pipeline easement held by Shell Oil as of the Effective Date, the legal

' description of which is set forth in the Legal Description of the Utility Way Pipeline

Corridor attached to this Agreement as Exhibit 5. The lécation of the Utility Way
Pipeline Corridor is shown the MapA of the WICS Property attached to this

Agreement as Exhibit 2.

1.28 Watson Lawsuit. “Watson Lawsuit” shall have -the_

‘meaning provided in Recital H.

1.30 | Watson R'ele‘.aseci Claims: f‘Watson Released- Claims”
shall have the meaning provided in Section 3. | | “ | .

1.31 -WICS Lot. “WICS Lot” shall mean any individual légal |
.lot'that comprises a part of the WICS Property (defined in Paragraph 1.32).

1.32  WICS Property. The “WICS Property” is comprised of a

number of separate or individual legal lots that are commonly referred to as the

Watson Industrial Center South or “W"ICS,’”asEEShgwn on the Map of the WICS

Property at’tacﬁ_hed- to this Agreement as_Exhibit 2. The legal description of the

WICS Property describing the property shown in the map which is Exhibit 2 is set

forth on the Legal Description of the WICS Prope_rty which will be attached to this

Agreement as Exhibit 6. Generally, the WICS Property consists of a number of
contiguous legal lots and connecting streets, approximately Qné third of which lie

west of the DWP Pipeline Corridor, and approximé_tély two thirds of which lie east

23
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of the DWP Pipeline Corrldof.. ‘In other words, all of the WICS Property would be
contiguous but for the DWP Pipeline Corridor which divides the WICS Properi;y into
two large parts, each containing a number of separate legal lots and streets. Unless
otherwise expressly indicated to the contrary, a reference to the WICS Property in
thj'é Apreement is a reference to both the WICS Property in its entirety and each
individual lot comprising any part or portion of the WICS Property.-

1.33 WICS Property Environmental Cleanup Fund, “WICS

Property Environmental Cleanup Fund” shall have the meaning provided in

Section 17.

1.34 WICS _ Property  Epnvironmental Cleanup Fund

........

Administrator. WICS Property Environmental Cleanup Fund Administrator shall

have the meaning provided in Section 17.

1.35 1990 Apgreement. “1990 Agreement” shall have the

meaning provided in Paragraph 24.1.

2. PERFORMANCE OF OBLIGATIONS: ENFORCEMENT OF

RIGHTS. Unless otherwise expressly stated to the contrary in this Agreement, the
obligations of ARCO under this Agreement may be performed by either Atlantic
Richfield or BP, as Atlantic Iiichﬁe_ld and BP may elect between themselves at any

time, and from time to time, and full performance of any such obligation by either

Atlantic Richfield or BP shall be deemed to satisfy that obligation of ARCO. '

" Similarly, Watson may elect to enforce its rights and/or pursue any claims relating

to this Agreement and the performance of this Agreement solely against BP, or
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~ the conditions precedent for the settlement ,set"fOrth in this Agreement to b

timely obtained as required by Section 7, Watson shall file a Notice of Dismissal
dismissing its complaint-against Atlantic Richfield in the Watson Lawsuit with

prejudice, and Atlantic Richfield will file a Notice of Dismissal dismissing its cross-

“““ecomplaint against Watson in the Watson Lawsuit with prejudice. ARCO shall have

the right, at its sole election, te remaim in the Watson Lawsuit as a

Cross-Complainant with respect to its various cross-claims against other

defendants.

13.  ARCO PAYMENT TQ WATSON. Within ten (10) Business Days

after the order or last order from the Court that is necessary to fully satisfy all of

e

effeéti‘ve has been timely obtained as required by Section 7, ARCO shall pay or

céuse to be paid to Watson in United States currency the sum of One Million Five

Hundred Thousand Dollars {$1,500,000) in iinmediately available funds by wire

transfer to the account of Watson. ARCO shall: deliver written notice to Watson
setting forth the date upon which ARCO Eas t}imé“zlylscheduled said wire transfer of
funds to -occur at Ieas:t“ﬁve"(5) Business Déyé p‘r.ib‘ri to thé scheduled wire transfer
date. Wats.oh shavll‘ deiiﬁe-r written notice to ARCO spécifying the identity of the
Watson éccoqnt, the identity ‘of ‘the bank personnel to be notified by ARCO in
advance of consummating the wire fransfer and any other reasonable inst.;ructions.
requiréd to effectuate said wire transfer at least two (2) Business Days prior to the

scheduled wire transfer date. The payment by ARCO to Watson under this
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Section 13 is in settlement and partial satisfaction of the damages which Watson'

attributes to ARCO only.

14  WATSON PURSUIT OF WATSON LAWSUIT CLAIMS. .
Watson shall exercise good faith in continuing to djligently pursue each of its claims
against all of the other defendants remaining in the Watson Lawsuit (i.e., all of the-
defendants other than Atlantic Richfield). Watson agrees that-it will seek to

recover from each defendant only that several share of damages that Watson

“attributes to that defendant as may ultimately be.awarded by a court or jury, and

Watson shall not seek to hola any defendant jointly liable with any othér defendant
or otherﬁise seek_ to holvd‘any defendant liable for more than its individua] severa}l\,
share of Hability, all fo‘rl the purpbse of eliminating any potential claim for
contribution or indemni‘ty‘ by any defendant ‘against ARCO and any claim for any
offset or credit against any judgment which Watson migﬁt'obtain against such
defendant with respect to any Environmental Contamination existing as of the
Effective Date on or within the WICS Property. Any"cash recovery that woulci
otherwise be obtaingd directly by Watson from. any such defendant respecting
Watson’s claims in the Watson Lawsuit, whether by settlement that‘ “lggcome's final -
and bindir;; én them};érties to that settlement after the commencement of trial in the
Watson Lawsuit, or as a result of a final judgment iﬁ the Watson Lawsuit, shall be
a part of the WICS Property Environmental Cleanup Fund as provided in

Section 17 and shall be paid, handled, maintained and distributed in accordance

‘with the provisions of Sections 17 and 18. Watson shall have the right to settle said
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claims with any such defendant other than Shell Oil under any terms deemed
reasonable and appropriate to Watson under the circumstances existing at the time

of the settlement, including a settlement under which that defendant undertakes

__remediation-of Environmental-Contaniination on the. WICS Property in complete or

partiél satisfaction of Watson’s claims in the Watson Lawsuit against -that
defendant; provided, however, that abseﬁt the p‘rior written consent of ARCO, any
such settlement shall be subject to'_the requiremént that the Court r\nuét first
approve the érdpose_d settlement under the prov'i‘s‘ions‘ of California Codé of Civil
‘Proce'dure section 8‘77v. As thSheH.OiI, ‘Watso_n éﬁall have £he_righ£ to settle said
claims with Shell Oil undgr any terms deemed reasonable and appropriate to
Watson under the circumstances existing at the time of the settlement; provided,.
however, that abs_ent the prior written consenf of ARCO, any settlement with Shell
01l of Wats'on’skclaims 1n the Watson Lawsuit shall be for cash only, and shall be

subject to the requirement that the Court must first approve the proposed

" settlement under the provisions of Célifornia. Code of Civil Procedure section 877

unless Shell Oil is the last remaining defendant in ‘the Watson Lawsuit at the time
of that settlement. From and after'the Effective Date, Watson shall periodiéally
advise ARCO of the status of any settlement'd-iscussions ;uvith‘any other defendant
in the Waﬁson Lawsuit Whénever Watson reasoﬁgbly determines that fnateriaI
progress has been made witﬁ respect to any such settlement, and shall deliver to
ARCO a'copy. of any proposed settlement which W_étédn 18 preparec_i to aceept in

advance of executing the same. The failure bj} Watson to supply any such

3204-56
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information to ARCO shall not constitute a material breach of this Agreement;- -
however, as ‘soon as Watsén becomes aware of any such failure to provide notice,
Watson shall proxf_gptly deli\}ef to ARCO all infdrmatibn required under this
Section 14. From and after the Effective Date and upon reasonable request by
ARCO. Watson shall meet with ARCO to discuss the status or progress of any
settlement discussions with any other. defendants, including - any termé of
settlement which may then be under -consideration. In the event that Watson
should settle with any defendant under terms which ‘require that ‘defendan‘t
undertake remediation of Environmental Contamination on the WICS Property in
complete or partial satisfaction of Watson's claims in the Watson Lawsuit a‘gainstlw
thét defendant (as is anticipated with respect to GATX), Watson shall promptly -
complete the assignment of rights required under Section 20, shall otherwise
diligently pursue the enforcement of any remaining contract rights of Watson with
respect to such remediation and shall provide ARCO with information concerning
such remediation, ~includi'ng any assessment or testing associated with such
remediation, in accordance with the provisions of Paragraph 24.10.

15.  FUNDING OF WATSON LAWSUIT LITIGATION COSTS AND

from the Court that is necessary to fully satisfy all of the conditions precedent for
the settlement set forth in this Agreement to be effective has been timely obtained
as required by Section 7, ARCO shall be obligated to reimburse Watson for fifty

percent (50%) of all of the litigation costs and expenses actually incurred by Watson
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for Watson to pursue the claims of Watson in the Watson Lawsuit from and after
the Effective Date. Litigation costs and expenses incurred by Watson to pursue the

claims of Watson in the Watson Lawsuit shall consist of any and all costs and

e‘xpenses, which are actually incurred by Watson to pursue settlement (including
this settlement) of and prosecute and/or defend against any claim or assertion
arising in the Watson Lawsuit through to final setﬂgment and/or to ﬁnai judgment
(i.e.,. thréugh all appeals and petitioﬁs for reviev‘v), énd the collection‘of any
settlerﬁent or judgmént, including: attdmey’§ fees; paralegal fees; expert fees;i"
environrﬁental assesément or testing condqcted in connection with any ciaims in the

Watson Lawsuit; transcript fees; court reporter fees; videographer fees; trahscripg__

“and video tape charges; meals, lodging and transportation‘ costs incurred by counsel

‘or its employees, or payable to any witnesses, in each case in connection with

discovery, trial and any appeal; trial exhibit costs; jury fees; witness fees; court

costs; vrr’ies'senger‘j;fejés; shipping charges; ,paxjking fees; copying charges and

telephone charges. - Compensation and salaries of Watson employees, and

administrative fees and overhead fees of Watson shall not be reimbursable. Watson
shall prepare and deliver written statements to ARCO describing such litigation

costs and expenses in reasonable detail from time to time, but in no event more

often than once in any calendar month or less often than once during any three

consecutive calendar months, with each such statéfnent setting forth the litigation
costs and expenses actually incurred by Watson sﬁbsequent to the date of the last

statement. Each such statement-shall be accompanied with a qdpy of the invoice(s)

3204-5
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for which reimbursement is sought, or such other back up documentation as may be

available to substantiate the amount due; provided, however, that nothing in this

Section 15 shall obligate Watson to provide unredacted statements to the extent

they contain infqrmatiop protected from disclosure by the attorney-client privilege
and/or the attorney work product doctriﬁe. ARCO shall pay Watson for ARCO’s
50% share of such litigation costs and expenses within forty-five (45) days after
ARCO receives each such statement from Watson. Payment shall be made by check
delivered to Watson, with late payments bearing -interest!at the Reference Interest
Rate until paid. In the event that ARCO, acting reasonably and in good faith, shall
dispute any portion of an‘,;y*s.uch statement, ARCO shall pay the poftion of -t}}ga

statement which ARCO does not dispute within the required 45-day period, and

_ shall also deliver written notice to Watson within sixty (60) days from and after the

date ARCO receives such statement specifying in reasonable detail the particular
respects in which ARCO disputes the statement. "Absent a subsequént showing of

fraud by or on behalf of ARCO in connection with a particular statement submitted

by Watson to ARCO for payment pursuant to this Section 15, the failure of ARCO to

deliver written notice specifying the particular respects in which ARCO disputes the

statement within said 60-day period shall resﬁlﬁ in a conclusive presumption that
ARCO does not have a legitimate basis for disputing the statement. Should ARCO
timely deliver written notice specifying dispﬁte(s) with respeéct to any statement,
Watsén and ARCO will promptly confer with each other in an effort to resolve the

disputes identified in ARCO’s written notice. If Watson and ARCO are unable to



G

i resolve all such identified disputes within thirty (30) days after Watson’s receipt of

ARCO’s written notice specifying 'the dispute(s), then cither Party may have the
‘ ‘ disputafs). re‘s'olved‘ by érbitration conducted pursuant to Section 25 if, and only 1f
the arbitration is commenced within two (2) years from and a{f’tér""thé’aaégéf
 delivery by ARCIO‘to Watson of written notice épecifying the respect(s) in which
ARCO .disputes the statement. If arbitrat‘ion'is ni)‘t commenced within said 2-year
period, it shall be co.nclusively presumed that the disputes to the statement raised

‘in ARCO’s written notice were well taken, and that ARCO is not oblig'ated to pay

~ the disputed portion of that statement. If it is determined by failure of ARCO to

timely deliver written notice disputing' the statement, by mutual agreement or by

arbitration that any portion of any disputed statement is due to Watson, ARCO

oy
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shall promptly pay the amount due to W_atsﬁ)ﬁ .plus interest thereon at the
Reference Interest Rate from the date'vpayment Wés'due (.e., 45 days after ARCO

. received the statement)“ until paid in full. It is the intent of the Parties that ARCO
pay for its 50% share of the actual costs paid by Watson to prosecute the Wétéon
Lawsuit. Accordingly, if Watson negotiateé and obtaiﬁs a reduction of any bill of o
receives a rebate or bther consideration in connectioﬁ with any bill péid by Watson

in connection with the prosecution of the Watson Lawsuit, a 50% share of the

~ reduction, rebate or the equivalent cash value of any such other consideration shall
be passed t_hroﬁgh’ by Watson to ARCO, either by cash payment or by way of credit
" reflected on the next statement for reimbursement of litigation costs submitted by

i\j Watson to ARCO following the date of receipt of such rebate or other consideration
i
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or the date of confirmation of the reduction of any bill for which ARCO had
previously been charged its 50% share, whichever is applicable. Nothing in this
Section 15 shall be construed to limit or modify in any.way any right of Watson to
recover its litigation costs and expenses in connection with thé Watson Lawsuit |
incurred prior to the Effective Date from the WICS Property Environmental
Cleanup Fund pursuant to Paragﬂ‘aph 18.1.-

16. WATSON _ COUNSEL __LIMITED A’I’I‘ORNEY/ CLIENT

RELATIONSHIP WITH ARCO. After the order or last order of the Court that is

necessary to fully satisfy all of the conditions precedent for the settlement set forth
in this Agreement to be effective has been timely obtained as required by Section 7 .
Bright and Brown shall undér’taike, jointly and in connection with its representation
of Watson in the Watson Lawsuit, the limited legal representation of ARCO in
connection with legal matters pertaining to th‘e: claims and issugs presented in the
Watson Lawsuit under those terms, conditions, waivers and limitations set forth in
that certain letter to Watson and ARCO from Bright and Brown dated February 20,
2001 (the.*Limited Joint Representation Letter”). It is material to ARCO to
est%ablis"h such limited join; attorney/client relatioﬁshib with Bright and Brown in
connectiox;t with the Watson Lawsuit to .pr‘ote“ct vt-he A;onﬁdentiality of
communications between ARCO and Bright and Brown respecting issues involved
in the Watson Lawsuit and to ensure that Bright and Brown will not undertake any

legal representation of any Third Party against ARCO with respect to any claims

relating to any ‘Environmenta] Contamination emanating from or migrating
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procedures set forth in Section 25. In‘the event any arbitration should occur which
in any way includes a determination upon the rights and obligations respecting

such limited joint representation of ARCO, including a determination concerning

. the right-of Watson to-obtain; or continue to obtain, legal representation from

“Bright and Brown directly against and contrary to the interests of ARCO in

connection_with any arbitration under this Agreement, or to interpret or enforce the
terms, conditions, walvers or limitations contained in the Limited Joint
Representation Letter, regardless of whei;her other issues are also included iﬁ such
arbitration, the matter shéll be deemed for purposeé of such arbitration to be a
Long Causev_Arbitration. To the extent that legai services are provided directly to

ARCO by Bright and Brown in connection with such limited joint representation,

- charges for such serﬁ¢es shall be included within the bills sent to Watson with

respect to litigation costs and expenses associated with the Watson' Lawsuit and

shall be paid by Watson and reimbursed by ARCO as set forth in Section 15.

17.  ESTABLISHMENT, USE AND MAINTENANCE OF WICS

PROPERTY ENVIRONMENTAL CLEANUP FUND. The money payable at any

time and from time to time on or after the Effective Date from any defendant in the

* Watson Lawsuit other than Atlantic Richfield on-“ac_cioup‘-t of any of Watson’s claims -

.in the-WatSon Lawsuit, exclusive of any such monéy Watson receives from GATX in

connection with any settlement with GATX that is final and binding on both
‘Watson and GATX prior to the commencement of the trial of the Watson Lawsuit,

shall constitute the “WICS Property Environmental Cleanup Fund” to be paid and
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held and maintained, used and distributed only as provided in this Section 17 and
Section 18. The WICS Property Environmental Cleanup Fund shall be a trust fund
placed in a separate interest-bearing account.established at a reputable financial
institution with offices in Los Angeles, California, with such reputable financial
institution serving as trustee responéible for‘administeﬁng‘ the WI‘CS Property
Enw’ronrrienéal Cleanup Fund in the manner provided in this-Agreement (the
“WICS Property EnvironmentalCleah’up Fund Administratqr"). Approval from the
Court retaining jurisdiction over the WICS P‘ro"‘pei*ty En'viroﬁ‘mental Cleanup Fﬁnd
shall be required before any financial institution may serve as the WICS Property
Environmental Cleanup Fund Administrator. Promptly following the execution of
this Agreement by all Parties, Watson and ARCO shall ’atterﬂpt to agree upon and
select a proposed WICS Proﬁerty‘ Environmental Cleanup Fund Administrator for
approval by the Court. If Watson and ARCO are unable to agree within ten (10)
Business Days from and after the date this Agreement is signed by the last of the
Parties to sign it, then ARCO shall promptly (1.e., as séon as reasonably possible
after the order or the last order from the Court that is necessary to fully satisfy all
of the conditions precedént for the settlement set forth in this Agreement to be
effective has been timely obtained as réd&iréd b); Section 7) apply by noticed mébtion
to the Court retaining jurisdiction over the WICS Property Environmental Cleanup
Fund for the appointment of a reputable financial institution with offices in Los
Angeles, California to serve as the WICS Proberty Environmental Cleanup Fund

Administrator. If Watson and ARCO are able to agree upon a proposed WICS
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PProperty Environmental Cleanup Fund Administrator within said 10-Business Day
period, or upon appoin_tmerit of the WICS Property Environmental Cleanup Fund

Administrator by the Court if Watson and ARCO are unable to agree, Watson and

"ARCO shall promptly and:djligently proceed to est;i)iiéh a trust account with such

reputable financial inétitution pursuant to a .writtén trust agreement‘,a’nd related
writteﬁ instruc?ions for the admiﬁistfation of the WICS Property Environmental
Cleanup Fund in a manner fhaf: is fully consistent with all of the provisions of this
Agreement, including provisior_xs covering the following subjécts: (1) the
circumstances under which the WICS Property Environmental Cleanup Fund
Administrator rhay re.l_e_:ase money from the WICS Property Environmental Cleam}g_m

Fiind, ihcluding‘ the method of payment of any fees or charges related to the

-~ administration of that fund, the méthod of releasing money from that fund and the

particulars of delivery of the money released from time to time from that fund;

- (2) the preparation of income tax returns for the trust as required by Law and the

preparation of statements to be issued by the WICS "Property Environmental

Cleanup‘FL.md ‘Admi'nistrator and deliveréd to ‘Watson, ARCO and the Court

" retaining jurisdiction over the WICS Property 'Enﬁronmental Cleanup Fund at

regular intervals setting forth the accoun't‘ balancéﬁ ‘fesp‘ec’ting the WICS Property |
Environmental Cleanup fund, including disbursements made from rthat fund_and
any in»ter,est or other income earned on that fund during the reporting period in
question; and (3) such othef terms and conditions as may be reasonably required in

order to establish, maintain and distribute moneys from the WICS Property

3204-65
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" Environmental Cleanup Fund consistent with this Agreement, including terms and

conditions reasonably required by the proposed or appointed WICS Property

Environmental Cleanup Fund Administrator, as applicable. Approval of the trust

 agreement and related written instructions from the Court retaining jurisdiction

over the WICS Property Environmental Cleanup Fun.d shall also be required before
any money constituting any part of the WICS Property Envirf)nmental Cleanup
Fund shall be deposited into any trust account established with the WICS Property
Environmental Cleanup Fund Adminigtrator or the proposed WICS Property
Environmental Cleanup Fund Administrator. Once the proposed WICS Property
Env‘ironm’e‘ntal' Cleanup Fund Administrator has been agreed upon by Watson and
ARCO or upon' the appointment of the WICS Property Environmental Cleanup
Fund Administrator by the Court, Watson and ARCO shall pro'mptly and diligently
negotiate and coﬁsummate with the applicable reputable financial institution the
trust agreement and related written instructions satisfying 'the requ_ire%nents‘ set
forth above in this Section 17 and thereafter promptly seek the approval of the
same from the Court retaining jurisdiction over the WICS Property Environmental
Cleaﬁup' Fund, and shall dlso seek the approval of the reputable ‘ﬁnancial
institution proposed by Watégn and ARCO to serve as the WICS Property
Environmental Cleanup Fund Adm‘inis‘tfator in the event Watson and ARCO ',h‘ave
timely reached aéreement on the selection of such proposed administrator and
avoided the need for the administrator to be appointed by the Court. If approval

from the Court is not obtained, Watson and ARCO will promptly and diligently
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" work to cure any deficiencies identified by the Court as the reason(s) for its refusal

_to approve the signed trust agreement and related written instructions and/or the

reputable financial institution proposed by Watson and ARCO to serve as the WICS

Property Environmental Cleanup Fund Admlmstrator, as apphcable, to theend

that Watson and ARCO will have a WICS Property Environmental Cleanup Fund
Administrator and a signed trust agreement and related written instructions

consistent with the provisions of this Agreement approved by the Court as soon as

'lpossible, and in any event prior to any payment by any defendant in the Watson

Lawsuit that constitutes all or any part of the WICS Property Environmental

. Cleanup F_uxid,v Once the WICS 'I‘_Prvoperty - Environmental Cleanup Fund

Administrator and the trust agreement and related written instructions have been

approved by an order from the Court retaining jurisdiction over the WICS Property

Environmental Cleanup Fund, if either Watson or ARCO or both of them thereafter

become dissatisfied with the administration of the WICS Property Environmental

Cleanup Fund by saﬁd WICS Prdperty Environmenﬁal Cleanup Fund Administrator

 for any ‘reason, an application may be made to said;.:Courﬁxseeking the appointment

of a replacement WICS Property Environmental Cl‘é‘vanup Fund Administrator and
approvai of a trust agreement and related written instructions applicable to such
replacement WICS Property Environrﬁental Cleanup .Fund Administrator; the same
criteria that is to bé used in appointing or approving the initial WICS Property
Environmental Cleanup Fund Administrator and approving the trust agreement

and related written instructions shall be used m the appro'val of any replacement
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