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Table 18-7  Individual Station Characteristics, Summary Statistics, and 95% Lower

Predictive Limits for Control Adjusted Amphipod Survival (%), Bivalve
Development (% Normal), and Urchin Fertilization (%) in the Reference
Pool

CP2231 | 76
CP2238 90
CP2243 84
CP 2433 84 ,. E
CP 2441 _ 82 i _ 102
SY 2231 84 ] 93 99
sy23 | 92 66 [ 92 |
SY2433 | 96 [ 11 79
SY 2441 95 70 : 90
2235 | 71 - _ 3
2241 3 B
2242 g
2243 9%
2256 100
2257 ] 91
2258 _ 92
2260 73
2265 85 L -
N .18 4 9
Minimum - I ‘ 66 ‘ 36
‘Maximum 100 101 102
Mean 38 I ey 85
StdDev | 84 m. - W%
RSD , 10% O 21% __ 26%
) 95% PL, e 374 419

SCCWRP and U.S. Navy, 2005b

1. The 95%lower predictive limit for bivalve development is calculated using the same methodology described in
SCCWRP and U.S. Navy, 2005b. The supporting calculation is provided in the Appendix to Section 18.

Similar to the chemistry line-of-evidence, the sediment toxicity ranking method employed a
semi-quantitative assessment of the data that reflected both the presence and magnitude of
toxicity. The category ranking criteria for sediment toxicity are summarized below and depicted
in Figure 18-2. A comparison of the toxicity test results at each Shipyard Sediment Site station
to the Reference Pool 95% lower prediction limits is shown in Table 18-8.

18-14 | September 15, 2010
R-99
SAR382948



Draft Technical Report for Tentative Cleanup and Abatement Order No. R9-2011-0001

Figure 18-2 Toxicity Lines of Evidence -
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Table 18-8  Comparison of the Toxmty Data from the Shipyard Sedlment Site Stations
to the Reference Pool 95% Lower Predictive Limit

NAO6 - 78 103
'NAO7 74 102
S NA09 88 | 99
2 NA1l . 101 -
= NAI2 89
NAIS 88
NAI16 84
NA17 88
NAI9 72
NA20 ‘ 78
NA22’ 95 111
SW02 ' 88 s 85
SW03 02 103 88 _
SW04 94 108 63 |
SW08 91 | 103 B 93
SW09 88 , 100 85
g SW11 77 89 83 o
£ sSW13 | ! 99 e i
& SW15 9 == 103 9
5 SW17 95 = 96 R [ D
L swis | 714 | 83 64
SW21 ' o1 . | 102 67
SW22 90 ; 104 LT e U
sw23 | 91 { 107
SW25 86 [ 103 >
SW27 73 , 91 rh

Toxicity values less than the 95% lower'prediétion limit values are bold faced and shaded.

2. NA22 was omitted from this analysis because it falls within an area that is being evaluated as part of the
TMDLs for Toxic Pollutants in Sediment at the Mouth of Chollas Creek TMDI. and is not cons:dered part of
the Shipyard Sediment Site for purposes of the CAQ.
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The toxicity ranking criteria was originally developed for the sediment quality sitc assessment
work for the mouth of Chollas Creek and Paleta Creck TMDLs (SCCWRP and 1J.S. Navy,
12005b). The criteria were developed by SCCWRP, U.S. Navy, and the San Diego Water Board;
with input from NRTAs, non-governmental environmental groups, Port, and the City of San
Diego.

The low, moderate, and high toxicity ranking criteria are based on the following five key
assumptions (SCCWRP and U.S. Navy, 2005b):

L. Toxic effects at Shipyard Sediment Site sample stations are classified as low or none
when the results of all three toxicity tests were not significantly different from their
controls or they had a statistically lower level of toxicity than observed at the Reference
Condition sample stations;

2. The presence of significant toxicity in any one test was sufficient to classify a Shipyard
Sediment Site sample station as moderately toxic. The three toxicity tests were given
equal weight for classifying a sample station as moderately toxic;

.3. If amphipod survival is less than 50 percent and significantly different from the control
and Reference, a high rank of sediment toxicity was justified;

4. Toxic effects at Shipyard Sediment Site sample stations are classified as high when both
of the sublethal toxicity tests measured a greater level of toxicity than the Reference
Condition sample stations; and ‘ '

5. The-amphipod toxicity test result is given greater weight for the high toxicity category
because the acute survival endpoint of this test was assumed to have a higher degree of
association with ecological impacts than either the urchin fertilization or bivalve
development tests. The sea urchin fertilization and bivalve embryo development test
results are given less weight because these are sublethal critical life stage tests that are
more susceptible to confounding factors, and their association with ecological impacts
is less certain. '

The toxicity line of evidence category ranking from the SCCWRP and U.S. Navy (2005b) report
are presented below and in Figure 18-2. The same toxicity ranking criteria from the SCCWRP
and U.S. Navy (2005b) report were used to evaluate the sediment toxicity data from the Shipyard
Sediment Site investigation. The toxicity line-of-evidence results for each Shipyard Sediment
Site station are depicted in Table 18-9. '

Low Toxicity: Toxic effects are classified as low or none when results of all three bioassays
were not significantly different from their controls or they have a statistically lower level of
toxicity than observed at the Reference Condition sample stations.

Moderate Toxicity: Toxic effects are classified as moderately toxic if any one of the bioassay
results is statistically different from its control and was less than the Reference Condition.
Additionally, it is required for amphipod survival to have been greater than 50 percent,
regardless of the result relative to controls or the Reference Condition.
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ﬁigh Texicity: Toxic effects are classified as highly toxic when any one of the following

criteria is met:

1. Ifsurvival of amphipods at a station is less than 50 percent and is statistically different
than controls and statistically less than the Reference Condition sample stations.

2. If the amphipod test together with any one of the other bioassays both has a result that is
statistically different from control and is statistically less than the Reference Condition

sample stations.

3. Ifboth the pore water and sediment-water interface test results are less than 50 percent
of the control values and are statistically less than the controls and the Reference

Condition sample stations.

To determine the likelihood of impairment (Likely, Possible, or Unlikely) in the overall weight
of evidence, each line of evidence ranking (Low, Moderate, or High) is put into the Weight-of-
Evidence Analysis framework described in Section 18.5 below.

Table 18-9  Toxicity Line-of-Evidence Results

- ‘Amphiped Survival .| “Urchin Fertilization. ~ | -1

Stadion | Differéat] Diferenl | _poor | 2o [Difecont[F g

- Z i ;| Control: ii_r_Cénttn[ [eiecE

NAOI No No Low
NAO3 No - No Low
NAM No No Low
NAOQS No No Low
NAO6 No | No Low
NAD7 No No Low
NAQ9 . No Yes Yes Yes Moderate
NAI1 No No No No Moderate
NAI12 No Yes Yes Yes Moderate
NAI15 No No No No | Low
NA16 No Yes Yes Yes Moderate
NA17 No Yes No No Low
NA19 " No Yes Yes Yes Moderate
NA20 .No Yes No No Low
NA22' No Yes Yes Yes | Moderate
SW02 | Yes No No No No No No No No Low
Sw03 No No No No No No Yes No No Low
SWo4 No No No Yes | No No Yes No No Low
SwWog Yes No No No No No Yes No No . Low
SW09 No No No No No No Yes No No Low
SWil Yes~ No No Yes No No No. No No Low
SW13 Yes No No No No No Yes Yes Yes Moderate
SWiIs No No No No No- No Yes Yes Yes Moderate .
SW17 | No No No Yes No No Yes Yes Yes Moderate
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SWIg

SW21 | Yes No No No No No Low

SwW22 Yes No No No No No Moderate
Sw23 No No |- No Yes No "No Yes Yes Yes Moderate
Sw2s Yes No No No No No Yes Yes Yes Moderate
Sw27 Yes No No Yes No No Yes Yes Yes | Moderate

1. NAZ22 was omitted from this analysis because it falls within an area that is being evaluated as part ofthe
TMDLs for Toxic Pollutants in Sediment at the Mouth of Chollas Creek TMDL and is not considered part of*
the Shipyard Sediment Site for purposes of the CAO. ‘

18.4. Benthic Community Ranking Criteria

The low, moderate, and high potential for benthic community degradation classifications used in
the benthic community line-of-evidence were determined by comparing the benthic community
structure indices at each Shipyard Sediment Site station to the thresholds developed for the Bight
"98 Benthic Response Index for Embayments (BRI-E) (Ranasinghe et al., 2003) and to the
Reference Pool described in Section 17 of this Technical Report:

*  Benthic Response Index for Embayments — The BRI-E was developed by SCCWRP
as a screening tool to discriminate between disturbed and undisturbed benthic
communities in Southern California embayments, such as San Diego Bay. In order
to give BRI-E values an ecological context and facilitate their interpretation and use
for evaluation of benthic community condition, a reference threshold and four
thresholds of response were defined by SCCWRP (Table 18-10). The reference
threshold is defined as a value toward the upper end of the range of index values of
samples taken at sites that had minimal known anthropogenic influence. The other
four thresholds (Response Levels 1, 2, 3 and 4) involved defining levels of deviation
from the reference condition. These thresholds are based upon a determination of
the index values, above which species, or groups of species, no longer occurred
along the pollution gradient. ;

Table 18-10  Characterization, Definition and BRI-E Thresholds for Levels of Benthic
Community Condition :

Reference ; <3]
Response Level 1 ‘ > 5% of reference species absent 311042
Response Level 2 | >25%of reference species absent | 42t053
Response Level 3 > 50% of reference species absent 53to73
Response Level 4 ] > 80% of reference species absent _ >73

{Ranasinghe et al., 2003)
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¢ Reference Sediment Quality Conditions — Four metrics were used to assess the
‘benthic community structure: (1) Total abundance — the total number of individuals
identified in each replicate sample, (2) Total taxa richness — the total number of
distinct taxa identified in each replicate, (3) Shannon-Weiner Diversity Index — a
measure of both the number of species and the distribution of individuals among
species; higher values indicate that more species are present or that individuals are
more evenly distributed among species, and (4) BRI-E — a quantitative index that
measures the condition of marine and estuarine benthic communities by reducing
complex biological data to single values. A key step in the benthic community line-
of-evidence is to determine whether there are statistically significant differences
between the benthic community structures observed at the site and the benthic
community structure observed at the Reference Pool using the four metrics described

- above. The statistical procedure used in the Shipyard Sediment Site investigation to

identify these differences consisted of the 95% lower predictive limit for total
abundance, # of Taxa, and Shannon-Weiner Diversity index. A 95% upper
predictive limit was used for the BRI-E. The 95% predictive limit computes a single
threshold value for each benthic community metric in the Reference Pool (e.g., total
abundance) from which each site station metric result is compared. Although
multiple comparisons are made to the Reference Pool, the San Diego Water Board
made a decision to not correct for multiple comparisons so that the Shipyard
Site/Reference comparisons would be more conservative and protective. The 95%
lower predictive limits for the four benthic community metrics and 95% upper
predictive limit for BRI-E are shown in Table 18-11.

Table 18;1,,1 Individual Station Characteristics, Summary Stati'stlcs, and 95% Lower
Predictive Limits for Abundance, Number of Taxa, Shannon-Weiner
Diversity Index and BRI-E in the Reference Pool

CP 2231
CP 2238 419 32 2.6 60.3 o
CP 2243 691 41 23 55.1 i
| CP2433 421 ' 57 28 228 Reference
CP 2441 476 66 29 30.0 Reference
SY 2231 ' ‘ .
SY 2243 989 7B __Bg 45.1 1
SY 2433 a4 77 2.6 16.8 Roferonce |
SY 2441 = 506 108 - - 2.8 19.9 Reference
2235 551 29 2.1 42.1 11
2241 1526 44 23 34.7 I
2242 I 28 1.8 366 I
2243 966 47 %7 36.4 &
2256 237 28 25 37.9 I
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2257 503 37 23 38.1 I
2258 | 826 36 23 432 )
2260 | 2263 49 8 39.1 e
2265 1583 43 24 26.7 Reference |
N 16 16 16 16
Minimum | 25y 28 1.8 . 17
Maximum 2263 108 2 60
Mean 842 50 2.4 37
Stddev | 544 T 03 12
RSD 65% 44% 14% 32%
95%PL | 239 o 1.8 57.7 o

4
- SCCWRP and U.S. Navy, 2005b

The benthic community ranking criteria was originally developed for the sediment quality site
assessment work for the mouth of Chollas Creek and Paleta Creek TMDLs (SCCWRP and US.

‘Navy, 2005b). SCCWRP, U.S. Navy, and the San Diego Water Board developed the criteria
with input from NRTAs, non-governmental environmental groups, the Port, and the City of San
Diego. '

The BRI-E threshold scores evidence are weighed higher because: ( 1) they are a comprehensive
measure of benthic community health developed specifically for bays and harbors in Southern, *
California, (2) the indices remove much of the subjectivity associated with interpreting the

benthic community structure data, and (3) the indices provide a simple means of communicating
complex benthic community structure data to the public and regulatory managers. The category
ranking criteria for benthic community composition is depicted in Figure 18-3. A comparison of
the benthic community metrics at each Shipyard Sediment Site station to the Reference Pool

95% prediction limits is shown in Table 18-12. The benthic community line-of-evidence results

for each Shipyard Sediment Site station using the Reference Pool comparison are shown in Table
18-13 and the supporting calculations are provided in the Appendix for Section 18.
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Figure 18-3 Benthic Commu_nity Linés of Evidence Characteristies
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Table 18-12 Comparison of the Benthic Commtunity Metrics Data from the Shipyard
Sediment Site Stations to the Reference Pool 95% Predictive Limits

TR R T SRR
S
& NAIl 46.0 1
3 NAI2 42,6
NAILS 51.0
NAIl6 48.0
NA17 55.3
NAI19 46.7
NA20 54.0
NA22? 51.6 ;
SW02 52.1
SW03 499
SW04 41.1
SWo08 41.5
SWo9 53.2
é SW11 42.4
5 SW13 436
& SW15 37.8
= SW17 457
a SW18 395
Sw21 53.2
SW22 55.1
SW23 50.0 ,
SW25 413 : 611 40 28
SW27 428 927 _ 43 29

1. For the BRI-E, index scores greater than the 95% upper prediction limit are bold faced and shaded. For the
~ abundance, # taxa, and S-W diversity metrics, metric scores less than or equal to their respective 95% lower
prediction limits are bold faced and shaded.

2. Na22 .was omitted from this analysis because it fails within an area that is being evaluated Vas part of the
TMDLs for Toxic Pollutants in Sediment at the Mouth of Chollas Creek TMIDL and is not considered part of
the Shipyard Sediment Site for purposes of the CAO. '
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Table 18-13 Benthic Community Line-of-Evidence Results

= il '-Ej]:";entli_ic;]l'esﬁonsé]ﬁ:iéf : :ﬁ,_-
273|253 2@ | 205%Up

NAOQ1 No No Yes " No
NAO3 No No . Yes No
NAO4 No No Yes No
NAQS No No  Yes | No
NA06 No Yes Yes No
NAO7 No No Yes No
NAQ9 No No Yes No
NAII No ~ No - Yes | No
NAI12 No No Yes , No
NAILS No Yes Yes - Ne
NAL6 Ne No Yes ] No
NAI7 No " No Yes No
NAI9 No No No No No No ~ No Low
NA20 No No Yes No ‘No Yes No Moderate
NAZY! No No Yes No Yes Yes No Moderate
SW02 No No Yes No Ne No No Low
SW03 No No No No No No No : . Low
SWo4 Ne | Yes Yes No No No Yes Moderate
SWO08 No No Yes No No Ne No Low
Swoe No Ne | Yes No No No No Low
SW11 No No " No "~ No No No No Low
SW13 No No Yes No No i No - No Low
SW15 No " No’ No No No No Ne Low
SW17 No No | No . No No No No Low
SWIE No No No No No No No Low
Swzl No No Yes No Ne No b No Low
Sw22 No Ne Yes No No No No Low
SW23 No No . Yes No No No | No - Low
SW25 No No Yes Neo No . No No Low
sW27 | Mo No Yes No No No No Low |

1. NA22 was omitted from this analysis because it falls within an area that is being evaluated as part of the
TMDLs for Toxic Pollutants in Sediment at the Mouth of Chollas Creek TMDL and is not considered part of
the Shipyard Sediment Site for purposes of the CAQ. ' : :
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The low, moderate, and high ranking benthic community health classification criteria are based
on the following two key assumptions (SCCWRP and U S. Navy, 2005b):

*  The assumption is made that no, or a low degree of benthic community degradation
is present when the station BRI is Response Level 1 (<RL2) or is statistically
similar to the Reference Condition; and

* A high degree of benthic community degradation at a station is assumed to be
present at BRI Response Levels (RLs) greater than 3 or when other indicators also
show benthic community structure impacts.

The benthic community structure line of evidence category ranking from the SCCWRP and 1.S.
Navy (2005b) report are presented below and in Figure 18-3 of this report. The same ranking f
criteria from the SCCWRP and U.S. Navy (2005b) report are used to evaluate the benthic '
community indices from the Shipyard Sediment Site investigation.

Low Degree of Benthic Community Degradation: Benthic community degradation at each
station is classified as none or a low if the BRI RL is less than 2 and when abundance, number of
taxa, and the Shannon-Weiner Diversity Index are all statistically similar to the Reference
Condition.”

Moderate Degree of Benthic Community Degradation: _The benthic community is classified
as moderately degraded at stations exhibiting a BRIRL 2 or 3 and is statistically greater
degradation than the Reference Condition, or, if any one of the other benthic community metrics
1s below the 95% PL established by the Reference Condition. ‘ : L

High Degree of Benthic Community Degradation: The benthic community is classified as
highly degraded at stations with a BRI greater than RL 3. The benthic community is also
classified as highly degraded at stations with BRI RL. 2, the results are statistically greater than
Reference Condition, and at least one of the other benthic community metrics is below the 95
percent PL established by the Reference Condition.

To determine the likelihood of benthic community impairment (Likely, Possible, or Unlikely),
each line of evidence ranking (Low, Moderate, or High) is put into the Weight-of-Evidence
Analysis framework described in Section 18 below. :

18.5. Weight-of-Evidence Criteria-

The elassificationresulis for-the- three lines of evidence (LOE) assessments for sediment chemistry,
toxicity, and benthic community described in DTR Sections 18.2, 18.3 and 18.4, respectively,
eemprising-the-Triad-of data-are- were integrated into an overall weight-of-evidence (WOE)
evaluation assessment thatdfoeuses-on-identifiing to identify the likelihood that the -health-ofthe
benthic community is adversely impacted at a given Shipyard Sediment Site station due to the
presence of CoPCs in the sediment. This evaluation- WOE assessment follows the general principles
of the “Sediment Quality Triad Approach” described ina U.S. EPA compendium of “scientifically
valid and accepted methods” used to assess sediment quality (U.S. EPA, 1992a). Potential [j

September 15, 2010 w5 o,
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combinations of the rankings for individual LOE were assessed and assigned a relative overall
likelihood of benthic community impairment using three categories "Unlikely", "Possible” and
"Likely" similar to the WOE approach described in “Sediment Assessment Study for the Mouth
of Chollas and Paleta Creck, Phase 1 Final Report, May. 2005 (SCCWRP and U.S. Navy,
2005b). ‘

bed—m—Sedzmest&eﬁmem—Swdjﬁ%%ﬁ%mhﬁ

the-consideration-of four ey clements as desesi
Gheilas—ﬂﬁd—PaJem—GFeek—Ph&seJ—FemFRepe#h%y%QQ&{—S GQ«‘MRIlaﬁd—U—S—Nﬂw%QSb}

The WOE framework used to interpret the various combinations is shown in Table 18-14, and 1s
based on the consideration of four key elements:

Level of confidence or weight given to the individual line of evidence
Whether the line of evidence indicates there is an effect

Magnitude or consistency of the effect

»__Concurrence among the various lines of evidence.

The three categories of impairment are described below:

Unlikely - A station was classified as “Unlikely” if the individual LOE provided no evidence of
biological effects due to elevated CoPCs (relative to the reference condition) at the site. This
category was assigned to all stations with a “Low™ chemistry LOE ranking, regardless of the
presence of biological effects, because there was no evidence that effects were related to site-
specific contamination. Similarly, stations having a “Moderate” ranking for chemistry and a
“Low" ranking for biological effects were also classified as “Unlikely.” The category of

“Unlikely” does not mean that there was no impairment, but that the impairment was not clearly
linked to site related cherrucal exposure.

Possible - A station was classiﬁed as "Possible” when there was a lack of concurrence among the
LOE, which indicates less confidence in the interpretation of the results. This category was
assigned to stations with moderate chemistry and a lack of concurrence among the biological
effects I OE (i.e., effects present in only one of two LOE). Intermediate chemistry rankings have
less certainty for predicting biological effects. The lack of concurrence between the toxicity and
benthic community measures indicates a lower degree of confidence that the biological effects
observed were due toCoPCs at the site; and that these effects could have been caused by other
factors (e.g., physical disturbance or natural variations in sediment characteristics). The category
of “Possible” represents situations where impainment was indicated, but there was less
confidence in the reliability of the results. Of the three categories listed, stations in this group

18-26 September 15, 2010
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would be more likely to change their category as a result of natural variability, changes in the
composition of the reference stations used for comparison, or to differences in the criteria used fo
classify each LOE.

Likely - A station was classified as “Likely” if there was a high level of apreement between
observed biological effects and elevated CoPCs at the site. Concurrence among the three LOE
(i.e., the presence of moderate or high rankines for chemistry, toxicity, and benthic community)
always resulted in a classification of likely impairment. This classification was also assigned
when the chemistry LOE was “High” and biological effécts were present in either the toxicity or
benthic community LOE. :

For example, a station with a “High™ ranking for chemist toxicity and benthic communi
would indicate a “High™ likelihood of site-specific.aquatic life impairment because each LOE
indicates an effect, the magnitude of the effect is consistently high, and there is clear concurrence
among the LOE. Alternatively, a station with a “Low™ rankine for chemist . and moderate or
high rankings for toxicity and benthic community would indicate unlikely site-specific aguatic
life impairment from site CoPCs, because there is no concurrence with site CoPCs. This does
not mean that there is no impairment, but that the impairment is not.clearly linked to site related
chemical exposure.

The WOE framework in Table 18 -14 was used to interpret the MLOE results and is consistent
with other published WOE frameworks. The results of the WOE weight-of of-evidenceresults
assessment for each Shipyard Sediment Site station are presented in Table 18-1-abeve. -

September 15, 2010 18-27
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Table 18-14 Weight-of-Evidence Analysis Framework for the Aquatlc Life ImpalrmenL

Assessment
o Sttt ‘ '-.' Texiclt&vl- T
High _ ngh
High . Moderate
Moderate ' High
Moderate ' High _ - High
High i ~ High Low
 High 1 Low ~ High
High . . Moderate ] Moderate Lilkely
Moderate High ~ Moderate :
il Moderate 1 Moderate 7 High
Moderate i Moderate I Moderate
High ' Moderate - e Low
Higl? . Low " Moderate -
Moderate High |  Low
Moderate _  Low ‘ High .
Moderate - Moderate Low
Moderate ‘ Low ) _Moderate Possible.
 High i Low ~ Low
- Low High - ) ' High
Low . High ' e Moderate
Low 7 i Moderate High
Low | Moderate . Moderate
Low Low B High Uslikely
| Low | High | 3 Low
i Low . | Low Moderate
‘Low Moderate T Low
Moderate ' B Low ‘ . . Low
Low 7 Low l Low

1. Relative llkB]lhOOd that the contaminants present in the sediment is adversely impacting organisms llvmg in or
on the sediment (i.e., benthic community).

2. Relative likelihood of toxic effects based on the combined toxic response from three tests: amphipod survival;
sea urchin fertilization, and bivalve development.

3. Relative likelihood of benthic community degradation based on four metrics: total abundance, total number of
_species, Shannon-Wiener Diversity Index, and the Benthic Response Index.

4.  Relative likelihood that the health of the benthic community is adversely impacted based on the three lines of
evidence: sediment chemistry, toxicity, and benthic community.
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the process to evaluate each leo of the triad, there is
® —— the flrst step is comparing to sort of a threshold.
And the threshold that we used for the sediment quality
guidelines for. the sediment chemistry leg were ERM for
metals, consensus midrange effects concehtratione'for
PAHs and PCBs and the sedimeht-quality guideline ‘
quotient for the chemical mixtures.

Q. . At-the-end of the first paragraoh[ the bold
beginning sediment quality guidelines, d6 you see the
flnal sentence of that paragraph beglnnlng "SQGS are
nelpful"v

A, I'm servy, I see it. Okay.

@. 80 SQGs are helpful in determining whether ‘

marine sediment contaminants warrant further assessment

or at a level that requires no fuither evaluation.
Do you.agree with that statement?
B. Yes.

Q. So in erder to screen sedlment chemlstry and

ftry to determlne whether some tzpe of further analysis

‘was warranted at those statlons, you ‘looked at the SQGs

and compared NASSCO statlon data to those numbers,

- Correct?
Al Correct.
Q. So the presence of a chemical concern by itself

may indicate impairment of aquatic-life but does not

Peterson Reporting; Video & Litigation Services
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copper wire test. So, 1f you have a fish tank and yeu

différent type of copper in, like copper sulfate, all

.the fish may die. 8e he explained to me the form of the

anaiysis'is to dqtermine whether there's that potential

necessarily mean that there is impairment. Correct? 09:16
A, Correct. ' =
0. A professor explained this to me onee as the

put a copper wire in, the fish mdy swim around it like 09:16

any other structure in the fish tank. But if you put a

substance isrvery impdrtant in determining the aquatic
life impairment. Is that correct? [ 09:16
P Correct.

O So the purpose of this sediment chemistry

effect, it's more like the copper sulfate or it's more

like the copper wire? 09:16

A. Right.

.Q. 8o, if I understand the triad process

.correctly, once we have triggered@ouf further analysisy

we then.movg on to the other two.legs of the triad. We

look at‘the toxicity and the benthic commﬁnity aﬁalysis 09:17
to determine whether those chgmicalsrof concern are

actually causing aguatic impairmentm Correc£?

5. Correct. But you don't necessarily have tq

‘start with sediment_chemistry, stepwise_ You can start

with toxicity. It doesn't matter because at the end you - DIk o

[Peterson Reporting, Video & Litigation Services %Qﬁ15
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triad analysis.since they are the direct nmeasures of o

-analysis considers all three legs combined to.make.a

decision and not just, you know, focusing in on

combine thefﬁhréé legs of the triad. 09:17
54 For the triad apﬁroach, do you agree that the
bioiogically Based lines of- €évidence are the most |
important sipce they ﬁeasure the actual difect impacts
on what we're trying to protect? 093&%
MR. CARRIGAN: Vague. |
/MR. RICHARDSON: 1I'll rephrase it.
MR. CARRIGAN: Okay. |
BY MR. RICHARDSCN:
Q. DoAybﬁ agree} Mr. Alo, that the biolbgicaliy A OQ:lB

based lines of evidence are the meost im§0rtént in the T

what is being protected?
Al Yes, I agree.that the bieolegical informatianlis_

one of the most impertamt. But, again, the triad i 09:18

toxicity, fécusing in on the benthic COmmunity results, i
‘MR, ﬁICHARDSON; Okay. Courﬁ Rgportef, ask you |
to mark this as Exhibit 1121, 09:18
| (Exhibit 1121 marked for identification.)
BY ME: RICHARDSON: |
:Q. Mr. Alo, iim haﬁding you an article from the
Journal of Hﬁman and Ecological Risk Assessment, dated.

2002, titled "Weight of Evidence Framework for Assessing 09:19

Peterson Reporting, Video & Litigation Services 2RH17



1 .Sediment or Qther Contamination." ' . 09:19

2 Do you see that?

3 A, Yes, I do. |

4 Q. Mr. Alo, I refer you to Page 1685 of ‘the

5 dbcument;.the very last paragraph. | A 69;19
6 y CanAyou read tha; paragraph and let me know

7 when you are ready to discuss it.

8 A.  You said the last paragraph?

8 Q. ?he lést paragfaph on Page 1685.
10 A Gkays | ' 09:19
11 0. Mr. Ale, are you familiar with the-authors of A

12 this-article frqm'Wright State'UniVe;sity,‘Miaﬂi
13 'Ugivérsity, Virginia Tech, and-others?
l4. . A I'm familiar hﬁth Befer;Chapman from EVS
g, ifhs _ ‘ ,
15 Environmental Consultants if it's .the sameAPeter Chépmanf dQ:ZO
.1é, that I know. |
17 . O Okay. Aﬁd de you recogniié Peter Chapman ész-—

18 strike that.

19 | DS you know who déﬁeloped the‘muitiple lines of

20 evidence approach for aguatic life impairment? O@:Zﬁ
21 A, No,'Irdbn*t.

.22 ©.  Mr. Alo, in reading thié last\paraéraph, "Phie ]

23 Dbiologically based line of evidence are thg.most

24 important since they. are direct measures_of what is

25 being protected," as the_authors of thié_étudy and in 09:21

" Peterson Reporting, Video & Litigation. Services - 2RB118
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your -own éxperfise,as‘a sediment toxicologist, would you
agree with.the authers in that statement?®

A. Yes; I would agree with them.

a. Mr. Alo, looking at Pa§@718~3_of the‘ETR,‘for
the sediment chemistry analysis you é¢ompared sediment
éhémical’coﬁcéntrations for 'each station at the NASSCO
site to the reference conditﬁens: Correct?

K. Correct. ;

Q. And then determinea the felafive potential for
adverse effects as being low, médérate, orhhigh;

Is that correct?r

A. That's correst.

@. Why are there only three possible results for

“this catégory?

. In thé ——‘éé‘sté;ed inrDTR is that we wo:kéd
with multiple stakeholders op.this; namely, SCCWRP,‘fhe
Navy, Spawar. We<aléo worked with the natural rgéource
trustee aqehéieé. Tﬁaﬁ would bg NOAA, Fish and
Wildlife, Fish and Game. And it was a decision based won

the entire‘group that it was reasonable to-use the three

classifications of low, moderate, and high.

Q.  Okay. Mr._A;Qg let's go "to that develdpment Sf.
these lines of evidenée;_.On Page 18—1i-of the DTR, the
very last sentence refers to how these criterié were
developed. Ahd I beliéve yoﬁ_mentioned'tﬁat they wére

Peterson Reporting, Video-&_Litigation-sérvices
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. identical, would there be no impaiiment cbmpared to

‘and it would still be deemed to have low impairment?

MR. CARRIGAN: Misstates the doeument,
BY MR. RICHARDSON: *
| 0. Is that correct?
~ MR. CARRiGAN: I'm sorry. Misstates ‘the
document: Misstates the witness“e testimony.
- You can answer,
THE ﬁITNESS: Again,'the flowchart will, as
yqﬁ ~~ as you move through the diamonds within‘thel
flowchart and the.decisions that are made within that

flowchart, you will either come up with a high, a low,

-or a moderate,

BY MR,-RICHARDSON;
| 8. Okay. Mf. Alo, I'm nof trying to- be a tricky
question here. It's a very simple question; |
g Qe have a sediment chemistry result at the

shipyard and we compare that to reference and they're

reference or would there be low impairment compared to
reference upder this methodology?
A. Under this methedologyﬁ you would get e low
impai;ment. ‘
Q. Great. Thank you:
Mr. Alo, what's the jﬁstification incalf Hov=
A. I'd have to refer back to this flow diagram.

Peterson Reporting, Video & Litigation Services
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receptors less certain than the amphipod survival test?

whenever I refer to NASSCO site, I'1} refer to NASSCO
site except for the NA2? site. Do you understand?

A: Yes, I do. -

Q. Was theré signifi?ant variability in the data
for the bivalve develbpment‘test at théIShipyard site?

. J don't recall. I'd have to'look'at the

‘replicates for texicity test to see if there was

variability.

Q.. Was there significant variability_in the.
bivalﬁe test at reference?

A; Hgéin,fI‘would have to go back inté the data to
see if there.wés any variance with the replicateé.
| Q. Would you agree that a test'thgt has

significant Variability!‘bbth at reference and at a site

‘being studied, would be suspect?

MR. CARRIGAﬁ: Incomplete h&pcthetical, Vague.
THE WITNESS: ‘Potentially, yes. |
BY MR. RICHARDSON;:
v : :
2. Isn't the bivalve test more susceptible to
confounding factors than £he other tests -~ than the --
strike that. I'm sdrry. Let me start over.

"Isn't the bivalve test more susceptible to

confounding factors and its association with ecological

R. T would agree with that.

B
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BY MR. RICHARDSON:

G, 1 have added ghe row bélow the double line as

protected as reference background question mafk.
Do you see that?

&. I see thHatbt..

Q. Mr;-Alo; what I've tried to do is analyze for
all the seven dizéct lines of evidence for NAOG how the
statiohlcompares to reference.;onditions.

Dolyou see that?
By, 'Yesn
ka I have thé LPLs and the UPLs for each of‘Fhe

relevant multiple lines of evidence for toxicity amd

‘benthic community describéd here.

Do you see tbét? '
"A. Yes; I do.

Q. Do you .agreé, Mr. Alo, that .for each of these
tesﬁs, based on all the seven liﬁes of evidence, mone
are different than the backéround ;eference conditions?
Corfect? | |

A Correct.

O. Would you agree that, based on these_sevén

direct tests, that there is no impairment to aquatic

‘1life at NAOG?

A. No. Irwould have to take a look at the

sediment chemistry leg and again go through the

'Peterson Reporting, Video & Litigation Services
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flowchart to determine aquatic life impairment.

Q. I understand. What I'm asking you, though, is

a very different guestion, I'm asking you: - hooking

exclusively as these seven lines of evidence, thése
seven direct lineé‘of toxicity and benthic community
evidence related to NAO6, is there any difference
compared to reference?

.%; Nb,

Q. Me. Alo, would you -- this may make it easier
for u§ to go through these -- if you would label on the
bottom right &, B; C; I, and E. |

&.  Just right here?

O Yeé, just. <= oh, yeah.

I'm-sorry. You're7doﬁble—s;dedi. Yeah, on the
béck*of thé double side pdﬁ "B

A, - Qkay. | :

Q. Easier to:refer to which doéument we‘re‘looking
at.” So the next one:shduld.be labéied "B" now, aﬁ&"ifrs
the Station NAGS;

Do you.see that?

"A. Yes, I do.

Q. ﬂf. Alo, would ybu agree that six of fhe.seven
lines of eviﬁence_indicate that‘NAO9-is_not
éignificantly different ‘than-the backg:oﬁnd reference
-conditiénsé o |
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A.  Yes.

©. Do you agree that the orily test that's
different.than background reference conditions is tﬁa‘
bivalve devel@pﬁent? |

A,. Yes.

Q. Mr. Alo, begause six of the seven lines of
direct'evidenée support'ﬁhe concluéion that theré is no
;igniﬁicénf difference from réferenéef wouldn't you
agree that there is not. a significant aguatic life
impairment at NAUO?

~ MR. CARRTGAN%_ Vague. Incomplete hypothetical.
THE’WITNESS: _ﬂotvaquatic life impairment, but

sigrnificant difference from reference.

BY MR. RICHARDSON:

D Fér-the_oﬁeatest?
A. For the one test.

'Qs _Qkayr I'm asking you overall, Mr. Blo, with

sgven. lines of evidence, my understanding -— I guess we

shonld back up.
My understanding is the purpose of multiple
lines of ewvidence is'to lock for,congruency. " Right? So

where you have six direct lines of evidence indicating

that there's no difference than reference conditions and:

only one line of evidence to suggest there may be
Aimpact, would you agree that'there‘s not a significant

Peterson Reporting, Video & Litigation Services

 LO:SE

10:30

10230

10230

10:30

31 *

Fe424



LI

11

13

13 .

1.4

15

16
17
is'

19

20
2l
22
1 B8
24

,25

impact to aguatic liferimpairment at Station NAQS?

MR. CARﬁIGAN:.'Vagge,_

THE WITNESS: No. I'm going to alﬁays turni
backrto the -- our.triadrépproach‘that we use,té
determihe aguatie life impairment; T simply Cﬁﬁ't_jﬁsﬁ
go by, you know, togicity and‘behthic community. I need

to consider the third leqg in making a decision on

aquatic life impairment.

.+ BY MR. RICHARDSON:

Q. ‘And we'llﬂdefinitelY'talk about the third legq.

I'm not asking you to provide an opinion now on your

meﬁhodglogy_using the chemistry lifie of evidence also.

I'm aékingvsolely based on tﬁis data where gix lines of
direct évidenceishow that thereﬁé not a'significaﬁt |
difference in ghe réferéﬁce;‘wgu;ﬁnﬁﬁ yOﬁ agree that
there's not a significant difference from reference?

C AL Yesﬁ

Q. The next one, NA15, which should be labeléd ey

on yoﬁr page, Correct?

A. Correct.
Q.+ “This is Station NAlS, and for all seven lines

of direct evidence of toxicity and benthic community

would you agree that there is no difference than

background reference conditions?
A. Yes.
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B, Similar to NAQ6, based on these seven lines of
évidénce, would you agree that there is no impéirmen£ to
aquatic life at WAl5?

A. Significant difference.

Q- Is there any differeﬁce compared to reference
for these seven lines of evidence?

x5 VNo,,there isn't.

Q. Oﬁayw Thé hext‘page is NAl7. It should bél
labeled now as “5;" Is that ¢oérrect?

A. | Mg ™

Q. Okay. For NAl7 Qould-yoﬁ agfee that all seven
direCt lines oﬁ-evidénce demonstratg there's no |
differénces Eetween NA17 and referencé conditions with
réspéctfto.tgxicity and benthic:céﬁmﬁnipY?.

A, Correct.

Q. Would you also agree thét, baéed_on thése seven
linés of evidenceh tﬁere's is no impairment to aguatic
life at NA17?

A. Signifiéant differencé,

G Is there'any, based on these seven liges:bf
evidence, is there any at all difference?

'A. No, there isﬁ't,

Q. Next slide is NA19, should be labeled as "E.Y -

Correct?

A. Yes.
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(38 Would you agree that ;ix of the seven direct
lines of evidence of toxicity andeenthic community
analysis'for}NAiS aré the same as background conditions?

A Correct.

Q. Woﬁld you égreesthat there's one fest that was
significaﬂtly_différent than reference conditions?

» ﬁ,m‘ Yes.

0. l And thaﬁ was the bivalve test?

By . Correct;

0. So, based ofi these éeven lines of €vidence, 5ix
of which show no difference compared tolreferencé'

Conditions, would you agree that there is not a

significant aquatic life impairment at NA19?

B Significant difference to reference.
Q. There is no significant difference?
A. No significant~difference;

Q. Ckay. Thank you.

So, Mr. Alé, the significant differences tﬂat
were observed for these tests -~ I'm sorry -~ the.
significant differences that were observed for two of
the stétiéns_that we reviéwed,'the cnly'significant
difﬁerences that we éaw in all five of these stations
related to the bivalve deﬁelépment tests. ‘COrrectﬁ

A. COrrect..
MR. RICHARDSON: Mr. Alo, I've tried to

Peterson Reportihg, Video & Litigation Services
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'MR. CARRIGAN: Overbroad. Lacks foundation.
Calls:for speculation.

You cﬁn answe; if you have an opinion,

THE  WITNESS: I ﬁouldn’t know. .I would have to
go collect the samﬁlesﬁ
BY MR, RiCHARDSON:

Q. chef tﬁan.the éonsensus of the gqup that you
identified previoﬁsiy‘that did nbt involve industry,
what is thé basic raticnale for using a minimum of é low
impairment‘for the-differént.lines of evidence?

V‘A. The low impairmént you é§id2 " Es ~- I don't
recall what‘the underlying rationale was. It was just
Fhe.three gategories that we all depided upon as a
group:

@. And'yOU recognize that tﬁe State Water Board
prdmulgated.sedimént‘quality dbjéctives that do include
a ;ontoxic category. Correct?

A, | Correct.

IQ. And that the State &ia.adgpt a no-effect level
for the benthos. Cofrect?

A, Correct.

Q. But, in the methodplqu that's presented in the
DTR, the lowest category is low?

'A. That's correct.

8- And the basis for that is soiely—the

Peterson Reporting, Video & Litigation Services
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development by the group that you menticned previously? 11:32
A. That'slcorreCt.
Q- Mr. Alo, doesn't that minimum- level of low

impairment introduce an inherent bias into the analysis?

MR. CARRIGAN: <£alls for a'.legal,'c::onc:lus:'Lo'n.~ 151432
THE WITNESS: Tt could. ]

BY MR. RICHARDSON;

Q. It cbuidé

&y Yeah .

Q. I want to talk about the.bivélve-pest'and, . ' 11532
specifically, the bivalve test that was conducted in
connéntion with'ﬁhé;study‘ﬁhat ﬁas regartéd by;Equneht
in 2003. Okay? ﬁ | |

A Okay.

Q. Are you aware of‘any.standard protocol, ‘an ASTM 11:33
method 'or any oéher puklished scientific article, thétA
describes the bivalve test that was used in that study?

A I'm not aware of any. |

Q. -Are you aware of any criticisms éf using fhis
type of bivalve test for this stu&y? _ 711:33

A. No,.Iim sk aware of any;

Q. At the time that this study plan was being
developed, do you recall any critié¢isms of the test?

A, No, I don’'t recall other than, you know, the B
confounding‘factoré issue. 11:33-'

Peterson Reporting, Video & Litigation Services - 2@%29



10
il

© 12

1%

14
15
15
7

18

19

20

)18

27

23
24

2D

Correct?
% B Correct.

Q. So for many of the stations that we looked at
‘there; indeed for all of the benthie community stations,
the categorization is ho‘significaﬁt Qiffereﬁées
compared to reféience.  Correctf

A, ‘Gorrect; |

6 S&, Mr., Alo, can you explain how we can have a-
possible likelihood oftbenthic-cémmunity impairment wheh

both.the tokicity and benthic community variables under

'seven different tests are not in -any way different than.

tﬁe:ﬁackggdunq refe;ence‘donditiénsﬁ

MR.. CARRIGAN: Vague.

You can answer.

THE WITNESS:. Mainly due to the sediment
chemistry leg:tgat.we see it triggered a high qategor&,
btit yet T do undefgtandrthe’lowfloﬁ. And so, therefore;
becauSe.of th;t high is that fur;hérievéluaﬁipn.is
reduired\ |
BY MR. RICHARDSON:

' 9. Okay. And would that further evaluation

include looking at the toxicity and benthic community

results?
s Yeah; amoné other things,
0. Okay. Are you aware of arny other interpretive

- Peterson Repdrtiﬁg, Video & Litigation Services
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framework published anywhere or any other agency'

‘documents where there is possible impairment in a

circumstance where thgre‘s'high chemistry but ﬁb-'
toxicity and no benthic commﬁnity impairment?
A. It's been a while, but not that I'm aware of,
Q. | Ho# would the weight-of-evidence framework
change“if you créatgd a ."no" category for both>toxicity
ana bénthic C;mmunity.assessment?
MR. CARRIGAN: Incomplete h&pothetical. 'Vagﬁe_

THE WITNESS: Difficult to answer that

guestion. Wonld changé probably a lot of these‘results

‘that we see here by adding a fourth category.

BY MR. RICHARDSON:
Q. I'm sorry. Could you repeat that?
A. Tt would be difficult to answer that gquestion

only because, ‘if we added that fourth category, a lot of

‘this would kind of change:

Q.  Okay.

A. And,vmyself,:I wouldn't be able to provi&e-that
opinion. I would need a-group'of others to help out.

-@4_ Okay. And thdse,others that would helpﬁout,
would it iﬁclude'someoné from the State Board thaf's an
exXpert on-sediment quality?

A. Yes.

MR. CARRIGAN: Calls for speculation.

Peterson Reporting, Video & Litigation Services
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March 11, 2011

Before I discuss my specific criticisms of the Staff’s approach and present my interpretation of
the available data, it must be emphasized that a WOE approach in gencral represents an
appropriate assessment strategy and is consistent with standards of practice and EPA policy for
sediment assessments. WOE assessments have been conducted at sediment sites throughout the
U.S. since the early 1980s. Although WOE approaches are common, they vary widely based on
the overall decision framework, how the lines of evidence are integrated, and how the final
décisions are made. As will be demonstrated in subsequent sections of this report, the WOE -
approach described in the DTR appears to be an unconventional assessment method developed
specifically for this case, which bears little resemblance to the standards of practice for sediment
quality assessments. Little or no scientific basis is provided by the Staff to justify their
deviation from standard data interpretation methods, resulting ultimately in arbitrary cleanup

levels with no risk basis.

A fundamental problem with the Staff’s WOE approach is the framework that concludes that
adverse effects on benthic macroinvertebrates are “possible” when there is no significant
sediment toxicity and no adverse effects on benthic macroinvertebrates (see Table 18-14 of .
DTR). In these cases, the conclusion of “possible” effects is driven by the characterization of
“high” for sediment chémistry. In such cases where chemical and biological indicators disagree,
rather than prematurely concluding that effects on benthic macroinvertebrates are “possible,”
-the investigator should evaluate the reason for the difference between chemical and biclogical
indicators of effect, especially because thi“s‘-situatiion may result from low bicavailability of
sediment chemicals The Staff even recognizes this situation in Section 15.1 of the DTR: “For
example, sediment chemistry provides unambiguous measurements of pollutant levels in marine
s’edimént, but provides ina&equaté information to predict biological impaét.-” In Section 16 of
the DTR, a citation to Long (1989) is provided which states: “Although the sediment chemistry,
toxicity, and benthic community data should be complementary, the degree of impairment
implied by each line of evidence may not be in complete agreement because they measure
different properties of the surficial sediment.” Notwithstanding these explicit
.a‘cknowledgements at a theoretical level, the DTR assessment places an unwarranted emphasis

on sediment chemistry data in the WOE approach.
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Summary of Triad Assessment

A critical step in Triad assessments is the final integration of the three LOEs into a single
assessment of sediment quality at a sampling station. lIri the relatively rare case where all
individual LOEs indicate the same condition, MLOE interpretation is straightforward. “The
difficulty and primary challenge of MLOE assessments is interpreting differences in individual
LOE indicators. The challenge with weight of evidence approaches then becomes how much
weight to give which evidence. Longstanding EPA guidance on sediment assessment explicitly
recognizes this fact: “The use of complementary assessment methods can provide a kind of
independent verification of the degree of sediment contamination if the conclusions of the
different approaches agree. If the conclusions diffet, that difference indicates a need for caution
in interpreting the data since some unusual site-specific circumstances may be at work” (U.S.
EPA 1992).

The analyses presented here demonstrate that the Staff'has not adequately considered what
circumstances may exist at NASSCO that lead to divergent Triad LOEs. Rather, they appear to
be cperating under the assumption that elevated sediment chemistry is always indicative of risk,
regardless of what the site-specific biological indicators show. Elevated chemistry is typically
the trigger for a Triad investigation, and is therefore present at virtually all sites where Triad

data are collected. Sediment chemistry is the most readily measurable attribute of
contamination and possible risk, but it can be used only to infer the potential for risk, not
rd_cmonstrate it. It is relevant to risk only in that Triad studies are ordinarily performed only
where chemical concentrations are believed to be predictive of exposure, and measurement of
the chémical concentrations can provide confirmation and explanation of any adverse effects
observed in the biological legs of the Triaci. Biological indicators, including toxicity tests and
community data, directly measure the important attributes that chemical concentrations are
assumed to be responsible for. According to regulatory guidance, when biological and chemical
indicators diverge, greater weight should be placed on the biological over the chemical LOEs;
“some legs of the SQT [sediment Quality triad] are given more weight than others. In general,
toxicity/benthos are given a higher weight than sediment ....” (U.S. EPA 1992). In this case, the
Staff has inappropriatély chosen to weight chemistry and some marginal toxicity results over

biology.

%2 R-142



March 11, 2011

The need for independent evaluation of Triad LOEs is explicitly recognized in the DTR, even if
it is not apparent in their decision framework. “As noted by U.S. EPA (1992a), there is no
single methed that will measure all contaminated sediment effects at all times and to all
biological organisms. For example, sediment chemistry provides unambiguous measurements
of pollutant levels in marine sediment, but provides inadequate information to predict biological
impact” (RWQCB 2010, section 15.1). The DTR acknowledges that the benthic
macroinvertebrate data are important in confirming whether there are adverse effects in 'sftu:
“This benthic data provides conﬁmiatory evidence concerning the potential impacts that
contaminated sediment is having on the resident benthic community” (RWQCB 2010, section
16.1), but does not appear to use benthic macroinvertebrate data as a primary LOE in the
assessment. The report goes on to conclude that effects on benthic macroinvertebrates are
“likely” or “possible” when the Staff’s own analyses of the NASSCO data show no adverse
effects on benthic macroinvertebrates beyond the two stations near the mouth of Chollas Creek.
Therefore, the benthic macroinvertebrate data were not confirmatory of the sediment chemistry
data, but rather showed that benthic macroinvertebrates were not adversely affected by the

' ele§ated chemical concentrations for all but one small part of the shipyard near Chollas Creek.
The benthic macroinvertebrate dafa were confirmatory, however, for most of the sediment
toxicity data, especially the. ccologically-relevant and sensitive amphipod test. Given these
results, the Staff should have questioned the interpretation of the sediment chemistry data and
looked for causal explanations for the Triad results. Based on the presentations in the DTR,
they apparently did not conduct such an evaluation, but continued to apply their biased
framework to erroneously conclude that impairment of benthic macroinvertebrate communities

was “likely” at stations NA19 and NA22 (see Table 2).

Since delvelq'pment of the Triad approach, rﬁany authors have presented logical decision
frameworks for the interpretation of Triad results. Recently Bay and Weisberg (2008) presented
a framework for'using BP]J to assess sediment sites in California (Figure 6). Their framework is
much more detailed than the simplified decision framework used in the DTR (Table 18-14) and
represents a coﬁsiderable advancement over the simplified DTR approach. Although I do not
agree with all of the decision endpoints specified in Bay and Weisberg (2008), their framework

is much more logical for certain MLOE results. For example, the DTR characterizes a station
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with “high” chemistry and no significant toxicity or benthic effects as Possible, while Bay and
Weisberg (2008) show that these results are inconclusive. Similarly, the DTR characterizes a
station with “moderate” chemistry, “moderate” toxicity, and no benthic effects as Possibly
Impacted, while Bay and Weisberg (2008) would characterize this station as Likely
Unimpacted. As discussed previously, the SQOs for enclosed bays and estuaries characterize a
station as likely unimpacted with “high” chemistry, “reference” benthic community conditions
and “low” sediment toﬁcity. Therefore, the DTR decision framework consistently biases thé
interpretive framework in the direction of impacts by overemphasizing elevated chemistry even
though toxicity or benthic effects may be minimal or comparable to reference conditions.
Moreover, the DTR deciéion framework is clearly inconsistent with other published

frameworks; including the Part 1 SQOs for California enclosed bays and estuaries.
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Summary and Conclusions

The total concentration of a chemical in sediment is not necessarily predictive of adverse

biological effects. High concentrations of a chemical do not always lead to a high

biological effect and low concentrations of a-chemical do not always lead to a low-

biological effect. The degree to which the chemical is available to organisms
(bioavailable) must be integrated into the assessment to achieve a valid prediction of the
potential effect of the chemical. The Tentative Cleanup and Abatement Order {(California
Regional Water Quality Control Board - San Diego Region, 2010a) is deficient in not

considering the bioavailability of chemicals in the sediments.

Consider this simple example. Take two pint containers filled with water and place a fish
in each. Add 100 grams of copper wire to‘one container and 1 gram of copper in the form
of copper sulfate to the other. The fish in the container to which copper sulfate was added
will quickly die, but the fish in the container with the copper wire will not, despite the
much greater amount of copper present. If 6 grams of the chemical EDTA is then added
to the container with the copper sulfate and another fish is introduced to the container, the
new fish will not die. EDTA is a widely used complexing agent that finds application in
foods and personal care products, such as shampoos, as well as in industrial apﬁlicatiohs.
It.chemically reacts with metals to form stable-compounds that resist precipitation. After
the addition_ of the EDTA to the solution containing the copper sulfate, the copper
concentration has not changed; there has simply been- a change in the chemical form of

the copper. Clearly, the form of the chemical is paramount in controlling the effect.

To evaluate the biological effect it is important to consider bioavailability of both metals
and organic compounds in addition to the chemical’s total concentration. Bioavailability
s the fraction of the total concentration that reaches the biological receptor site and is
able to interact and cause beneficial or adverse effects. This report considers a number of
chemicals that have been measured in sediment or pore water (the water contained within

the settled particles), and their bioaccumulation in organisms exposed to sediments from

the NASSCO Shipyard. Based on an analysis of the data, and in using scientific

ii
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Containment Zone Policy - Resolution No. 92-49 Page 1 of 21

STATE WATER RESOURCES CONTROL BOARD
RESOLUTION NO. 92-49 File Number:
(As Amended on April 21, 1994 and October 2, 1996)  03-0284.051

POLICIES AND PROCEDURES FOR INVESTIGATION AND CLEANUP AND ABATEMENT OF
DISCHARGES UNDER WATER CODE SECT ION 13304

WHEREAS:

1, California Water Code (WC) Section 13001 provides that it is the intent of the Legislature
that the State Water Resources Control Board (State Water Board) and each Regicnal Water
Quality Control Board (Regional Water Board) shall be the principal state agencies with

primary responsibility for the coordination and control of water quality. The State and Regional
Water Boards shall conform to and implement the policies of the Porter-Cologne Water Quality
Controt Act (Division 7, commencing with WC Section 13000) and shall coordinate their
‘respective activities so as to achieve a unified and effective water quality contro! program jn
the state; ' : '

2. WC Section 13140 provides that the State Water Board shall formulate and adopt State -
Policy for Water Quality Control;

3. WC Section 13240 provides that Water Quality Control Plans shall conform to any State
Policy for Water Quality Control;

4. WC Section 13304 requires that any person who has discharged or discharges waste into
‘waters of the state in viofation of any waste discharge requirement or other order or
prohibition issued by a Regional Water Board or the State Water Board, or who has caused or
permitted, causes or permits, or threatens to cause or permit any waste to be discharged or
deposited where it is, or probably will be, discharged into the waters of the state and creates,
or threatens to create, a condition of pollution or nuisance may be required to clean up the
discharge and abate the effects thereof. This section authorizes Regional Water Boards to
require complete cleanup of all waste discharged and restoration of affected water to
background conditions (i.e., the water quality that existed before the discharge). The term
waste discharge requirements includés those which implement the Natlonal Poliutant
Discharge Elimination System; '

5. WC Section 13307 provides that the State Water Board shall establish policies and
procedures that its representatives and the representatives of the Regionai Water Boards shall
follow for the oversight of investigations and cleanup and abatement activities resulting from
discharges of hazardous substances, including: '

a. The procedi.:res the State Water Board and the Regional Water Boa’rds will follow in making
decisions as to when a person may be required to undertake an investigation to determine if
an unauthorized hazardous substance discharge has occurred;

http:/ferww.swrcb.ca.gov/pInspols/waplans/res92-49. htm) 2/14/2006
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shork times;

3. Require the discharger to extend the: Investlgatlon, and cléanup and abatement, %o any
locatien affected hy the discharge: orthreatened dlscharge

4. Where necessary_ to protect waterquality;, name other persons as. dischatgers, ta the extent:
permitted by law;

S Requ1re the dlscharger to. submit. written werkplans for elements and phases of the:
investigation, and cdleanup and.abatement, whenever practicable;

6. Review and conhcur with adequate Wafkplans prior te initiation: of investigations, to the:
extent practicable. The:Regional Water Board may glve"verbal concurrence for investigations.

to proceed, with written follow-up. An adequate workplan should include or reference, at least;,.
a comprehensive description of proposed irvestigative, cleanup, and gbatement activities, @
sampling dnd gnalysis plan, a quality assurance project'plan; a health and safety plan, and a
commitment 4 implement the workplan;

7. Require the dischargerte submit reports on results. of all phases of lnvesttgattons, and
cleanup and abatement actions, regardless of degree of oversight by-the Regional Water
Board;

8. Require the discharger to: provide documentation that: plans and reports are prepared by
proféssionals qualified to prepare such reports, and that éach component of investigative: and
cledanup. and. abaternent actiohs. is condycted under the direction of appropriately quallf ed
profassionals, A statement of qualifitations of the responsiblé ead professionals shiall be
included in all plans and reperts submitted by the discharger;

9. Prescribe cleanup levels which dre consistent:with-appropriate feveis.set'by the Regional
Water Board for analagous- discharges that mvoive similar wastes, site character;stlcﬁ, and
water quality considerations;

I—

B. The RegLonaF Water Board may identlfy tnvestigative and cleanup and aba!:ement activities
that the discharger could undertake without Regional Water Board oversight, provided that
these investigations and cleanup and abatement activities shall be.consistent with the policies
and procedures establlshed herein.

III. The Regichal Water Board shall implement the following procedures to ensure that

- dischizrgers shall have the opportunity to-select cost-effective methods for detecting
discharges or threatened discharges and rhethods for cleaning up-or abatmg the-effects.
thereof. The Regional Water Board shall:

A. Concur with any investigative and cleanup and abatement proposal which'the discharger
demonstrates and the Regional Water Board finds to have a substanitial likeliiood to achieve

- compliance, within a reasonable time frame, with cleanup goals and objectives that implement
the applicable Water Quality Contrel Plans anid Policies adopted by the Staté Water Board and
Regional Water Boards, and which implement permanent cleanup-and abatement solutions

http.//www.swrcb.ca.gov/pinspols/wgplans/res92-49, html 2/14/2006
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which 4o not require engeing maintenante, wherever feasibis;

B. Corisider whether the burden, including costs, of reports required of the discharger duing
the inVestigat.ign and.cleanup and abatemenit of & discharge bears a reasonable relationsiip to
the need for the reports and the benefits ta be obtained fromi the reports;

fC. Require the.discha'r_ger to considér the éffectiveness, feasibility, afid refative. costs of
applicable alternative methods for investigation, and cleanup.ahd abatement, Stich €omparison
may rely on previous analysis of analogous sites, and shall Include:supporting ratignale for the
. selected methods;

D. Ensure that the discharger is aware of and considers techniques which provide a’cost-
effective: basis for [nitial assessment of a discharge. :

1. The following techniques may be applicable:

a. Use of available current and historical photographs and site records to focus Investigative.
~ activities on locations and wastes or materials handled. at'the site;

. Soil gas surveys;
c. Shatlow geophysical surveys;
. Rémote sensjng techniqués;.

2. The above techniques are in.addition to the standard site assessment techniques, which
include: | '

a. Inventory and sampling and analysis of materials.or wastes;

b. Sampling and analysi's:oﬁswfaice watér;;

B Sampfiﬁg and analysis of sediment.and aquatic biatp;

d. Sampling and analysis of ground water;

.e._ Sampling and: analysis of soil.and sgi} pore moisture;

f. Hydrogeologic investigation;

E. Ensure that the discharger is aware of and considers the following cleanup and abatement
methods or combinations thereof, to the extent that they may be applicable to the discharge
or threat thereof: ‘ -

1. Source removal and/or-isolation;

2, In-place treatment of soil r water:

'http://www.swr_cb.ca.gov/plnspois/wqplans/re592*-49'..html' 2/14/2006
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umt is eqliipped with features-that will ensure full &nd compléte containmént of the waste for
the treatmeht or storage. perfod); ahd

¢ If cleanup and abatement ifvolves actions other than removal of the waste, such: as
,contalnment of waste in soil.or ground water by physncal or hydrological barriers to migration
{natural or enginegred), or in-situ treatment {e. g., chemical or thermal fixation, er
bioremediation), the Regional Water Board shall apply the applicable provisions.of Chapter 15,
to the extent that’it is technologically and economically feasible'to do so; and

K Implement the applicable provisions of Chapter 16 for investigations and cleanup and
abatement of discharges of hazardous substances from. underground storage tanks; ,
A ———
G. Ensure that dlschargers are requared to clean up and abate the effects of d:scharges ina
manner that promotes attainment of either background water quality, or the best. water quality
- which is reasonable if backgrourd levels of water quality cannot 'be restared,  considerinig alf
demands being made arid to be made on thosé waters and the total values inVOIVEd beneficial
. and detrimental, econbmic and social; tangible and Intar‘iglble in, approving any alternatnve
- cleanup levels Iess stringent’than background, apply Section 2550.4 of Chapter 15,.or, for
cleanup-and abatement-assocliated with undergreund: storage tanks, apply Section 2725 of
Chapter 16, provided that the Regional Water Board considers the conditions set forth in
Section 2550 4 of Chapter 15 in setting alternative cieanup levels pursuant to Section 2725 of
Chapter 16; any such alternative cleanup Ieve[ shall:

1, B& consistent with maxinium benefit to. the people of the state; _
2, Net untéasonably affect présent and anticipated beneficial use of such water; and

3. Net' resu!t in‘watér quality less than that prescribed in the Water Quality Contrsi Plarfs. #nd
Palicies. adopted by-the State-and Regional Water Boards; and

H. Consider the designation of containment zories notwithstanding ariy other pravision of this
or other policies or regulations which require cleanup: to- water quality objectives. A
containment zone Is defined as a-specific portion of a water’ bearing unit where the Regionat -
‘Water Board finds, pursuant to Section IILH. of this palicy, it'is unreasonable to remediate to
the tevel that achieves water quality objectives. The discharger is required to take all actions
necessary to prevent the migration of pollutants beyond the boundaries of the containment
zone in concentrations which exceed water quality ebjectives. The discharger must verlfy
containment with an approved moniitoring program and must provide reasonable mitigation
measures to compensate for-any significant adverse environmental impacts attributable to the
discharge. Examples of sites which may qualify for containment zone desigriation include, but
are not limited to, sites whiere either stroeng sorption of poliUtants on soils, pollutant
entrapment (e.g. dense non-aqueous phase liquids. [DNAPLS]), or complex geology due to
heterogeneity or fractures indicate that cleanup to applicable water quality objectives cannot
reasonably be achieved. In establishing a contamment zong, the following procedures,
conditions, and restrlctlons must be met:

1. The Regional Water Board shali determine whether water quality objectives can reasonably

http :/lwww.-swrcb'.r.:a.gov/plnSpoIs/wqpIa_ns/resQ2-49.html‘ 2/14/2006
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e achieved within a reasenable period by considering what is techriologically and.
economically feasible and shall:take into accouit environmental ehiaracteristics of the
hydregeologit uriit under consideration and the degree of impact-ofany rémaining pollutants
putsuant to Section I11,H.3. The Regionial Water Board shall evaluste information provided by.
the:discharger and any ether information available to it:

& Technplogical feasibility is determined by assessing avatlable technelogies, which have been
shewn to be effective urider sinilar hydrogeologic conditians in reducing the cancentration of
-the constituents of concern. Bench-scale er pilot-scale studies may be necessary to make this
feasibility assessment; : o '

bi: Economic feasibiiity is an objective-balancing of the:incremental benefit of attaining further
reductions:in the concentrations of constituentsof concern as compared- with the incremental
cost of achieving those reductions: The evaluation of economic feasibility will include ’
constderation of current, planned, or future land. use, social, and economic impacts to the
surrouriding community including property owners-cther thah the discharger. Economic
feasibility, In this Pelicy, d0&5 not refer to the discharger's ability to finance cleanup.
Availability of financial résources should be considered in the establishment of reasohable:
tompliange schedules; :

<. The Regienal Water Board may make determinations of technological or economic
infeasibility after a discharger either implements a cleanup program pursuant to II1.G. which
cannot reasonably attain cleanup objectives, or demonstrates that it is unreasonable to
cleanup:to water quality objectives, and may make determinatiohs on the basis.of projection,
modefing, of bther @nalysis of site-specific data without necessarily requiririg that remedial
imeasures be first constructed drinstalled and operated and their performance reviewed over
time:unless sich projection, nodeling, or other analysis is iInsufficient o inadequate to make .
suclt determinations; '

2. The fellowing.conditions shall be met for all containment zone:designations:

a: The discharger or a group-of dischargers is responsible for submitting an application for
designation of a:containment zone. Where the application does not have sufficient information
for-the' Regional Water Board to make the requiisite findings, the Regional Water Board shall
request the discharger(s) to develop and submit the necessary information. Information
requirements.are listed in the Appendix to this section;

b. Containment.and storage vessels that have caused, are causing, or are likely to cause
ground water degradation must be removed or repaired, or closed in accordance with
applicable regulations. Floating freé product must be removed to the extent practicable. If
necessary,.as determined.by the Regional Water Board, to prevent further water degradation,
other sources (e.g., solls, nonfloating free product) must be either removed, isotated, or
managed. The significance and approach to be takeri regarding these sources must be
addressed in the management plan developed under H.2.d.;.

¢. Where reasonable, removal of pollutant mass from ground water within the containment
zone may be required, if it will significantly reduce the concentration of pollutants within the

http:/fwww.swrcb.ca.gov/pinspols/wagplans/res$2-49, htmi 2/14/2006
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p_:r:oveo remediation ‘straj:egy;‘] . 2T o 10:34:22
g : A i Let's see. ':He‘re on - ' 71.0:34:-_?;6
@. Page 30-1. o : 10:34:27
A. | Okay. BHold o-n. . N | 10:_—3;1_:'28
5 e. The very last paragraph. 10.-3.—4::30
S AL AlL ignt M e ttiem
6] "I th:mk I gave. you a courtesy copy earl:_er ) - 10:34:32
8 o A - ;'Oléé.y,._ I.et me see 1f I can locate ’chat. ﬁaog' _oﬁA 10:'3.45;.*5:.
o I. a .second. L Foi T LA " ol . o 1.0_=34':'_3'-9:
.JI.-Q"' . _ Q. . Whatever is easxer. b I . _.__ It | : ‘”,:'_‘.;10‘.:34.:'40‘
‘ 11 " A '- Okay. I'll just :E:Lnd 1t hexe‘- 35—1, An}:i we 1,035"4?‘1?_1 y
12 are in the — L g T n o . 1034545 |
s 13 Q Ve:r:y last paragraph, full —— fu11 paragraph : -10=.34.=A5'3,"-
- 14 R S -Okay Let me Just oheck that g = BE -10:53}1:511
LI - MR, -n:cannnson- Ye"ah - itk  Latd e 1‘0:3‘4_-:5'6',
16 L MS TRACY' Kelly, what page ‘are you on" _' ‘ B ’-11.013-4_1:57'
17 . MR, RICHARDSON Page 30 1 of the: DIE. o 102'3?1559;a
18 ' - Ms. TRACY T!Lank you. e ' ) ,, SH 103500
18 | MR.. RICHARDSON' And I'p dn t?he lam: full : . 1'0':3;?.':03
20, poragrabﬁ. : ' " ‘_ g L i _7 _-“10:357:;:)_4
21 S : TﬁE WITﬁESS";' ‘Q'.];:ay, 1 see that. - Ln -y —iQ-:3§:_i_6
-2 BY MR RICHARDSON : _' B = -. 4" _ 10:35':_23"
L2y g, Okay So. :Lt says that the natural recovery ’ 1Q'=-35.=?3
24 among other alternat:.ves dre read:.ly employable and T 10:35:26

25 _,proven remed:.at:.on strateg:.es. Do you a.gree_-w:.j_;h that? - 10135:29

Peté_rson- R‘cport@g_—, Video & LfﬁgatiOQ Scfvipes': iy -
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A, :'Ies-._ _ B - ‘ o f'10:35:33

Q. Why does the Clea.nup Team hal::.eve that natural -1d§35:34

recovery 1.-3 a proven technology‘J' g : .+ § 10:35:36
A. It's a stratagy —— sometmes at contam:.nated 1._0:35;39
sediment s:Ltes, :Lt's —-———g detemmnat;.on -dg- mada it's —- '10:35:44’

that itfs better to contrcl t.he source of ‘the . problem and| 10 35 51 iy

_Just ~= and" not disturb the ccntam:.nants and let- natural ‘a10=3,6'= 02

processes take care cf any env:.ronmental effects LA i .170'1“3{.6:’d8'-

.assoclated w:Lth J.t And :Lt‘s - not all sed.uuent s:l.tes 4 10: 36 13

- are cleanad up., Some are Just documented but just 1ef1: B 10 36: 20-

in ,plgce. ' T ' 5 . ww Z hgt J:O;S'b?:g@'

Q. ' ~So- sometmes the remedy itself ma.ght causa doxe 10_'=36,=2'9

3

,env:.rcnmental pz:oblems than s.‘l.mply allow:.ng o , 19:36:30 .‘
pe R T T e S ey Hosass

i Q. L the natural attannat:.on'ﬁ | oy ‘ l ':10.5'5_6:33‘ i

A. - !es. As we've dx,scussad for examPle,- when\ NV 1’05-3(_5:"35 )

sites. are dredged benth:.c comnunlties are dest;royed' a.n _ | 10:36:38

; _the process gt- B = I ' : ?1:0:‘3"67:43'
Q. ‘And 'I‘;heré"c resuspcnsio':;.ard é.:i,i: emlss’:.onSand 103643 '
traff:.c lssues and ot.her thlngs, correct’J' B =5 4 ,1'0::3‘6:"4';'6"
A, -Yes. Yes, ' tha.t's correct.. Ly k .10;'36"48
; e

W

Q.  In your p031t10n at tha Reg:.cnal Board hava you 10: 36 50

been mvolved in- any sech.ment ramed:.at:.on pxonec’ts 1n _ ?0s36-51‘
which natural reccvery was employeei" ' o ™ 2 10:36:55
B Yes. Yes, I have. ¢ .5 - . - 10:37:04

- Peterson Eﬁpbrting,‘Vidéo & Litigation Services L I
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Elﬁ &6 levels that would present the need for another '

_ JlQ';;fremedral actlon . So -fom. that perspectlve, the analys1sx”
izoi:'-
'51,.7
22,
;'23 P,

2.

125

‘dEClslon to remed;ate and —_— and have that — and have

. recontamlnated So yeah

E'another should 1t° T: v .

__"could vlew the pOSSlblllty of d;sturbances at a site as'u

dlscussed 1t in -- in very broad terms . They dldn t-get

-1nto subtle dlscu551ons about s1tuatlons where source

i

. control was less than~100.percent obtalned Source

control:-— I mean there s dlfferent scenarlos.' Sdurce

control efforts can be underway and coordlnated w1th a

B that - the result from that be that the 51te was net

0. An inabllxty'to control the off-site sources,r

.though, shouldn t be-a reason to favor one- remedy over

MR CARRIGAN ) Vague; Incomplete hypothet1cal.1

THE WITNESS° The =i oh.r The 1nab111ty to

‘control off—slte sources In one --in one. way of _a
thlnklng, 1t would be the same conslderatlon ‘Are these-I
;offh51te sources, whatever remedy,as selected, golng to

‘_re—deposlt contamlnants at a 51te where they accumulate

would be:—- would be - the same,

I don't know if you would V1ew-—- I guess - one '

belng ay B klnd of an off-51te type factor that would

say, you know that WOuld factor 1nto a monltored natural

;recovery in a way that == and 1t mlght not’ be as relevant

— oy

;§;57:45
10;:'57.5,55% ,
fo:sa;bo

10158107

10158210,

. 10:58:14

10:58:19 |
10:58:23
10:58:32°

'10;59}%6_

..16358£39

10:58:41

10:58:43°
& 2

10:58:45

10:58%55.

19259201

[ 10;59:04

i 10 59 09

10»59 12
10;59:1&

‘10:59:26

| 10:59:30

'10:59:35.
10:59%43

10:59:46
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fthe 51te whether we ‘do natural‘recovery, dredglng,

T@ﬁ.-"

-haVe to dredge 1t agaln

'Convalr Lagoon, where sources weren't controlled and

-for another remedral method

BY MR. RICHARDSON
8. Okay; I*m just - I don't quzte understand
that.- So.éf .

4 B Yeah, " g , )

Q. If we - have bff—srte sources that are contlnulng

to contamlnate a srte 1t wlll contlnue to contamlnate

'acapplng, or any other remedy, r1ght°

- '-Rzght That‘s correct § Yeah

Q. - I'm havrng trouble understandlng how that could'

-'1nfluence a declslon on whlch remedy to select

AL Oh you re havrng trouble where there are

poff—31te sourcesﬂ_ o ‘
Q. Why that would favor any type of dredglng For *
.example n—.I 11 g;ve you: an’ example If you dredge the 11

"151te and there s recontamlnatlon then You may 51mply

A, Yes. _
. ..So that wOuld be‘an 1neffect1ve remedy and you' d
have remedy faliure.' -
CAL xéeh,

Q. - So 1f you choose capplng, as is. the case’ w1th

‘_therems addltlonal polluthn”op'top of the cap, there's

)
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24

.;remove contamlnants from ‘a, site and then that mass of

further remediation‘necessa;y.
A, Yes.

Q, In monltored natural. attenuatlon those

E pollutants would contlnue to add to the area that we're

trylng to naturally attenuate; corr-ct°
.A'. . Ye,s.

er So’ to .me that factor dQEBn't support any. of the

»remedies that could be 1Mp1emehted at a s;te, correct°

lﬂR cuuna:cuun Vague

THE WITNESS. Other than, say, for example, from

gust a contamlnant 1eve1 v;ewpolnt, where you dredge and

contamanants 13 out of the system recontamlnatmon mlght

: oocur at -4 at a -- at some rate, whe:e == ikmt, the marlne

env1r0nment msght be 1ess stressed 1n that scenarlo

=because a certaln mass “ofe pollutants was rem0ved

And yes, souroe contamlnants are stlll comlng

‘ 1nto the s;te but- there s.a 1ower - they e
5 acoumulatlng at 1ower levels, if” "you're: klnd of follow;ng

_what I'm trying to descrlbe

"Q. I thlnk so.
A. ORaY b

’Qx 8o if there's ﬁatural‘attenuatibn.occurringlatfa

Lrate that has the capac1ty to- assimilate the addltlonal

pollutlon that comes on slte, then 1t would not d;sfavor'

- Peterson Repotting, .Vidco & Litigaﬁon s‘ewice_s'

iE

2718

11:00:56
11:00:58
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11:007359
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11361-19
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A ,‘ natural’ attenuat:.on, _ corréci:" 11;02=2_3
L A. Yes, that's - yes. . » . - 11102325

3 ' ‘ Q: ‘(‘).kay.:- D'JE:R page'30—3 again,‘ in .that 'same— . 11.:02-=2'8
@ paragraph at, the == near the end,states that "Natural 3 1'1’:,_0'2;3;1;

- & . reeovezy proc@sses are act:.ve at’ the s:.te, hut the '1'1=02=3-.7
T 6 nat:ural recovary :nay znot’ he fully effective in all areag 11'5.0?=‘;.}
N ¢ .fof ‘the Sh:l.pyard Sedment Site. " = .'3-:1"21‘:3.23;14
8 - A. [ Yeah, g = = N il _;-;}:'512:-'4@‘
I Q.» . Do you ;qa:e that? o : o | 11-:6_2':_45.7
10 : A Let's see. aang oy ._ ' = : 1102 47
11 I— : Q _ It's in, the same paragraph ;ra ve heén : ' 11 QI2$;51'
12 El d:.scussn.ng. 8" " , . i = ) . o '11:’02:‘5'35'

N C AL Okay : Yéali ” 'I.‘here, T guess that's referr:l.ng to 11:02:53
i T s:.te characterlst:.cs. '.l'here could be parts ‘of the szta '1_1-%.03505' )

15 “--that are J.n duiet areas of the s:l.te, not as sub:;ect to iR T11:03:08

“1;!3 ---"phys:.cal ds.sturbances, and othar areas whera there‘s -a 21003594 ¢
17 ot of phys:z.cal dlsturbance ' ": o . | ‘. 6 o .1‘1-;‘63,213.‘

19 L 0e . Okay So natural recove:t:y would be more l:.kely ‘Qii=?3;?23‘j'..
.‘}‘9 ) to oc:cu:r: in ‘areas: whera thare s less of the phys:.cal o 11150352_"5

20 “ .d:.sturbances" ok L : AT - ii‘.??“zs_"

> S A._-," Right. : TR L _ " 11:03:29
:.1‘22‘ R » PO I'J.ZL hand you a courtesy capy of the po:ct:.on of '-11=03;3$'.
‘23 . ‘the. Tantat:.ve Cleanu? & Abatement Order. ey | .il.=A93';3.3;'

c I A'.- Okay. . - a ek >-11":"(‘)3:44 -
- ‘ O. We! :E-e-ulbqking‘ at Hﬁta_nchme_'nlt 2 to -the order. .- ‘ill-:"03=44

Pete;son-ziepo;ting, Video & Litigation Semces Wl
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A _g” Okay ' L' T

Q. The polygons targeted for remedlat;onf
A. Yes., '
'Q.j' The statemant that -- in the DTR thatrsome areas
of the site may: not have -~ stxike that,
Tha natural recovery may not be occuxrlng in
'certamn areas of the s;te.- ‘ .
#., !aah ‘ ‘ _;;;
O o CGuld you mark on: the d;agram where you bellave
‘natural recovery is not occurring° : e
A, I don t.know that T could I could T wculd
'be ==* iy could,polnt to areas where there s.a potent;al
. for it to not be occurrlng ' The area over in- . 7
Chollas Craek where, I think, there's testing of vessel
'?englnes in that araa - ; l
hQ, : If I can- pause, Mr. Barker, are, there any areasI
'bwhexe you know natuxal attenuatlon 18 not cccnrring°
. A, -ﬂo, no. I don‘t thmnk el Ve - we! ve not ? 
stud;ed ;t in. that level of’deta;l So. no. -_;;
'Q, Very fair,y So if I could agk you, then, the
,-areas that you believe may not be having natural
attenuat;on occur. L 1 e, " '5( .
. A Okay : o | -

(o[ Cauld you mark - as you descx;be them, could

you- mark them on the dlagram so I can follow along w1th

. 'Petemon Reporting, Video &-Litigétion Services
' : o 280
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11103:58
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'11: 04316
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> éoi;;:éc{:'5 W ! : e 02i.=93:2.‘_1
A, Ye;-s, that's correc‘l': 02:03:25
Q. And th:Ls data that we're see:.ng on Exh:.bit 1228 G 6?:03:26"
page E, is cons:.stent w1th that. f:.nd:mg, 131;'1: :Lt where  (7’2-§9_3:='2'9'._
we see a T2 pe::c:ent reduct:.on in TRT ovex./: the course of '03'-:'03.=3l5.;
‘Asgven ygaa.rs‘-?. o . . , ‘ . 02: 0339
K A " feah .Yés:; It - :Lt :.nd:.cates that trend :x.s-:--' '_62.=0-3§'40
E '_t that . that mght be the x:eason fox: hhat trend thez:e, yYes. '92_::-63:?6"::
“c:ou:Ld be other reasons,rhut maybe that‘s a pr:_mary: ¥ -"-}‘og.';os:_so
zeason. o ' oz.;_03'£5t3-
' Q“ Okay Looklng a;t th:.s data collectzvely, we - 020354
i _sample the total of f:.ve statn.ons in f:he 2009 i:est:.ng, ' .‘02;03':‘58
c:orz:ect'-’ : ' ' | -6‘2.3.94::102 b,
B, Yes.. —— _ | 020402
B 'I‘he post zEmemai SWAC m:mhers foa: at 1easj: .‘6‘2_5,6#0:5'3 1
j these five areas have beeén met for three of . t‘he CoCs, - | I.92'504'=12
_correct'> . _ ._ ' 7 3 .“02':‘(34_:16‘
i - MR CARRIGAN At the five stat:l.ons" 9'21_0452:3-.:‘
MR RICHA-RDSON " at - tha f:x.ve stat:l.ons, r:x.ght 92{0_4;25'
THE WITHESS- Lat.'s see, 86 -- s0.. far we- 02;04:‘%"‘2";
exam:l.ned tr:.butylt;n and coppar mercury, PCBs And one -0'2'=.04523
of those was | not. balow t.'he’ level b & fl:h:.nk And _t'h.e' dtl‘ler. :9‘2:1704:_3__9
’ three ‘were, yeah ‘ A '62;04:44_ ’
. BY. MR. RICHARDSON ks og:dé;ié;
Q. - Oka?y; So of the: two that were not, coppez:,l t.'he;; _'02:(_)-4:?-“?'7
Pétér-son'Reliéning, V-ideo-& Litigaﬁqn‘s'efvices ot
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 goel is. 159, BAnd we are at 167.

A,

@
LQ-='

the cleanup level 19 .7 or .63,-wh1ch agaln seems

marginally above ‘the goal' correct?: 7 iy ‘ .I
".a:  Uh-hub. sq % 4 " . ¥y s Ty
lQ.; .Was»that”yes?hl_ ’ .
AL das. o
'g. ,And then the remalnlng three are all below the"
alternatlve cleannp levels,'correctO N ',”
A, Yes. . “" ‘:f:.-;f{r-.- - !-' . nésst
_Q; Yesterday we' dlscussed Exhlbrt 1206, whlch was

Yeah.
.Which.seems'margiaally:above the_gpai?-

‘Right:

And then the second one is mercury at 8 when“

+he- dlrectrve of the Reglonal Board to conduct the

.;;3‘

action alternatlve, lncludlng dlspersal of contam;nants

'-by natural processes and natural detoxrflcatlon of

;assessment at the shlpyard slte that ultlmately resulted

: rn the 2001/2002 test data,'correct°

Correct

.And in- that study,:lf you recall from our’

.dlscu551on yesterday, it requlred ‘an evaluatlon of the

potentlal natural processes that could support a no

ncontamlnated sedlments, restrlctlng access to the slte,-

,monltorlng of water sedlments and organlsms.

Peterson Reporting, Video & Litigation Services

02:04148°

02:04:53 .

.02:04.:54

.02:04:56

02:04:57

. a2 :-04.—: 59

02:05:03

02:05:06

" 02:05:06
| 02:05:07

*02405507‘

02 05: 10'

02:05; 13L"

'ﬁoz 05 g, =

3877

‘0‘2 05 31 aff

| 02:05% 36

02:05:39

02:05:42

| 02:05:43

- 02:05:46

02:05:50

02:0%5:57

. 02106102

02:06:04

:02:06:08

R-166



A
‘11
‘:12;
i3
14
is,fl
.'ﬂniGQ‘;:
17

. lg

19

20

T 21
' 22

23

24

25

,'ﬁa'\_zi ‘ﬁ]qk&y.

Qe - I‘ll glve yonia ﬁ;nute to read it and refresh:
four racollectlon : :
Aw :bkag:w :
i Q; . Oiayw_ So thls stataes that . "The Reglonal
Water Board.shall prescrmba cleanup levels Whlch are
;conSLStent thh approprlate 1evels set by the Reglonal
: Water Board,for\analogous dlscharges that 1nvolve slmzlar
 _waste 51te characterlstlcs, and water quallty
conszderatxons " " Dé you see that° .
A:_ “Yes. 'n
; iy
Qe SO 1n essance would you agrae that y ;“
IResolutzon 92—49 raqulres the Reglonal Boards to traab
I-s;mllar 31tes 51m11ar1y° ' . _ ‘ v )
h MR CARRIGaN Calls for a legal conclu51on _
f‘J TEE w:wnmss- TE suggests that ‘that - it should
~'be a goal, yes : L ih;q
".sy MR, Rxcanansou > ‘ -
Q.. - Thls is back to the cons;stancy purpose of
92449ﬁ<r1ght° '
| Al R;ght.f
.“Q. ' Dld the’ Cleanup Taam follow Resolutlon 92-49 - -
. when lt evaluated what cleanup levels to sat for the
ﬂazte” .
AJ-;}Yes,-pregéyrm;ch'yeé.' Tgé %¥ iﬁ eqéluéting
‘ _f’eteﬁsoﬁ lieporting-, Video & Liﬁga_tidn St : BT
' ' ' 345

02:16:46 -

: 02}15:51

02:16:53

02:16358

02516559

02:17:01

02:17:06
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Febrﬁary

A,

Q.

35.

g_,.' ,
document°
Al
superv131

":“Q;A;

numbers 257 .

, AM.'
e
A,

'

'l_ to apply
-the NASSCO and Southwest Harlne sites.

. A.
thSlcal
Alf
Q.
AL
Q.
phys;call

_ Peterson Rff_:porti-ﬁg,' Video & Liﬁgatioh Servicqs :

'Yes;

'Leth'see;

: 25;7.
The
-Yes.

‘Thé

" At Campbell ana:nassco.

'Qres}

-~ for. RASSQO and Southwest ‘Mar.‘lne, dated.

17 "1999. Do you see. that?
Yes. |
ﬁb‘yoq-recall'this.docnment? R
I do.. ‘ -

Did you work on the preparatlon of thls

i -~:I‘hed'§taff"under my
on: that was wnrklng on 1t yes._

Would you look at page - Bates page last three
‘okay. -
very last full paragraph

i see that

cleanup levels develqped for Campbell srte to

Yes.' - i._ £ 4 i_ j g " o
And that it's- based on s;mllarltles between
blologlcal and chemlcal condltlons

Yesff

And the fact that Campbell Shlpyard is

staff report notes that it was apprqprlate i

03:00:01.

03100204

. 03:00:07

03:00:07

© 103%00:08

03:00:08

"dSSQOflp

Y located in San Dlego Bay just north of NASSCO°‘

©.03:00:11 -
}03f9b321
03:00130.

T03:00:34

:03}60:35'

C03:00:37

03:00:40

032005 43"

ﬁ,ﬂsébdéas_
' Lpos:po}qa'_
: 03:0b{5Qj
ﬂ.ojgob:Si'
03400153
| p3:0058%5
'03:00:56

703:00:58

03:01:00,

03;01;02
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fdo you see that° It beglns "1t is approprlate;"

A . Yes. } |
Q. ﬁo'gon sae' the bn'i],e'fs- unider ‘_I:ha‘t parag‘raphé
n wagh i T
Qi Where it motes, ‘-’?’Eampbell.and-NASSCO are "
comparable ‘in terms of srte as::i;:l.v:l.t:l.es, Wasta mater:.a.'l.s,
and matrlces " : | I
lﬁq" Yes. _ o 5 _
A@p - That Cdupbell and uassco are sunllar = sorry.—;
the same hydfodynam:l.c ancI hlogeographnc zenes. :;'

A £ Yes -

Q. And that Campbell and NASSCO ‘are :Lnfluenced by a-

. sm:l.lar su:.te of pollutants f:r:om off s:l.te?

A Yes: A : '. e - : .
Q On page .',LG_SB." ' R ST ) '
R CaRRion: 2587 s
) '.TMR~'RI°ﬁARﬁS°ﬁ’ “§°¥ry '-&wd'-—'ésaﬂ-.zége néﬁf
‘MR, G‘ARRIGAN ’I’he very nex’t page.
. RICHARDSON ' The very nex@_page;
BY MR. RICHARDSON: J: ._- ot N "

"Q.- The very last sentence of the fJ.rSt paragraph, J

AL . Tha very 1ast sentence of the fJ.rst.
. Q.  Yeah, the f:l.rst paragraph d:.scusses
Shelter Island Boatyard

-.A‘.n Yeah: - I jgat_:l.t,.u.

" Pe‘téison Reporting,- Video & Litigation Services-

03;01£08-_
$3:01: 09_
03:01+ 14.
03:01:15

03:01:17

03:01:20

.03:91:22_
:oa:oi:zé

,o;:oi:gh'
03:01:29.
03:di:2§;
fq;ralzsr-—
O3401-34u

03:01; 36__
03: 01 45..
,o;:q;:aew

03:01:49.

”:Og:pl:SQﬁ

03;01;53.-

03:01:54

- lo3:03:00

03:02:09

o Oané:OQ

'b3:02;i0
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in terms of 51te activltles, waste materlals, and

‘matrices? = g -

Q. The veﬁy last paragraph says ;t*s apprdprlate to

: apply the Shelter Island Boatyard mercury cleanup levels,

4.2 mllllgrams pexr kllogram, ‘to the NASSCO Slte.

A. Yes,x . |

o. hnd'theh”ittlists the“erplanatiohs'for‘that.

A, "Yes;; Okay_ | ol -
Q. '.Do you see that?,
A, HYes,-I~do.

' Q. Bnd-the boatyards are 51m11ar to. the sh1pyards

‘A. 'YES,-

"Q, ' The boatyards and shlpyards ‘are both in..

,San D;ego Bay°

. Uh—huh

Q: nnd that the data frqm the 11 stations used to

‘derlve Shelter Island Boatyard mercury 1evel is

cemparable to’ the 15 statlons used to derive the Campbell
cleanup 1evels° - . . ' .
A ‘fes.,'"

Q. Do you agree: that the anaiys;s in these 1ast tﬂO

‘pages we'Ve been dlscuss1ng ‘was the == your staff' E

.-attempt to ccmply w;th ‘the, provzs;ons of 92 49 that

51m11ar sites be treated 51m11arly°

A, 'Yes. And it was klnd of an attempt to also_

Peterson chgrtixig; Video & Litigation Services

03}ﬁ2:1§
63-0211;
03:02:18
" 03: 02:22

03‘:_ 02222 -

© ¥ 03:02324
"(')3:02-‘:25’5‘

‘oaibz;ze“

03:02:26

03:02:3p -

J 03i02:30"

-03:02:31.

A
.03:02:32

 03:02:34 .-
103:02:35

03:02:35
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03162;48
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' welghlng the beneflts of just applylng thoge results at
another site. and obtalnlng a - a quicker cleanup 1n tha

‘Pr0cess g T ' _'_ : ' et

: establlshed for Campbell and Shelter Talandt ' ..

21

‘the proposad levels at the shlpyard slte are more

expedlte cleanup of the slte by taklng advantages of a

blologlcal study, effect study done at one slte and

£l

wi Okey.- We'll come back to that.
A, Qkay. '

Qil.,ﬂbuld you agree that ‘the cleanup levels for the

Tshlpyard site ‘are 51gn1f1cantly lower than the 1evels

MR. CARRIGHH. Vague
. THE WITﬁESs: If I could Just examlne that o

MR RICHARDSON‘ It w1ll be. Exh;bxt 8 to

'Exhlblt 1210

THE WITNESS That big spreadsheet

MR, Rxcnannsou-' Yeah,

MR CARRIGAN r keep th;nklng I have- that out.
. tﬂz,w;rnses: Okay.

MR“:CialeAN Oh ttere 1t is. 2

TEE WITNESS. Okay Got 1t., ‘ALl rlght.

Cleanup levels at Campbell, yes, they are - they are -

-strlngent than the Campbell levels, yes. i

'BY MR RICHARDSON

Q. oOkay.. 111 1ntroduce thls as 1231 i

Petéréon Reporting, _Vidéo. & 'Liﬁgaﬁbti 'Ser\{ic.es »

365

¢
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03:03:18 ¢

- 03:03:26

03:03:29
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‘ 03»03-36

03:03; 33-'
03:03; 40'

03: 03 43'

05703; 55,

03:03:S9f

03:04:00°
203 104205
:03:64:q7l
,f 03:04%68}”
ﬁf6350{:0?:

03:04710
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03r04:24

_,03:01:25‘

03:04433 .
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23
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25 Wlevel of add;tlonal conservat;sm in 1t°

-correct°

'dlscu531on of AETs, correct?’

"1threshold approach developed for the Campbell Shlpyard

between Gampbell and .the’ NASSCO 31te as to the

approprlate appllcatlon of the AETs rev1s1ted in ‘the 2005

tentatlve CAO°

‘A, ‘I don’ t recall that it was. I‘thinh it:was backv

71n‘2001 when we 1ssued the-1nvestagat1ve'order, we .
-T baslcally let go’ of that concept as a v1able optlon.:
‘Q.. And that was let go also in' the flrst release of‘

the . Cleanup Team s Draft Technlcal Report 1n 2008‘

«_A1' Yes.

'.é However, in. the current CAO and DTR, therenis}a

A. ' Yes, there—is“"

Q:-l So the DTR has used the apparent effects

. 1Slte but with - s1te—spec1f1c NASSCO data, correct°

"Aph-vxes. I just caveat my answer Along wlth

i

janother sedlment chem1stry threshold methodology referred

to as SSMEQ and along w1th employment of a conservat1ve,

'I guess, safety factor for the advance ——.or excuse me --

.adVerse effects threshold yeah Yeah

' jQ.,' So the LAET you re referrlng to, the lowest

apparent effects threshold you mentloned conservatlve ’

'factors So the DTR used the LAET model butﬂput some

) P'etelrs'(-)n Reporting, Vi_'dsq& Litigation Seﬁiéos, - 8
‘B8 & m B : : k . i f i 373

"03:16:16°

03:l6:2ﬁ

 03:16:25

03:16:26

'03;16?32

03:16:38

03:16:42
03316345,

03:16:49

-03:16:50
03 16 53

_03 l6: 56:

03}16f59_-

03:17:060

- 03:17:0¢

.b3él7:bi
:63;17;12ﬁp
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03;i7:2611
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.03717:42
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03:17:49
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L 22

.23_.' :
20

:'25-'.

fdthe calculated LART value was for a- chemlcal that was

_Campbell shlpyard they used an apparent effects

' ;threshold.:

':below that and used that as our measure of

3 protect;venessO

ém Abaolutely} fes.
Q. And what was that ccnservat19m°

s It applled a 60 percent cf - of the -~ whatever

GO percent of that was, ~- it had a safety factor of
60 percent multrplled tzmes to further reduce it

“Q. . Okay . So 1f my understandlng is correct “at- the

A - 'Ieét M X h f‘ = |
' Q ' 'I"We used’ the 1owest apparent effects threshold :
whichria the lowest number that =~ B
Q. -:-- there is an appa’.rent effect
£ A Yes.

"Qtf‘;And then we took a 40 percent safety buffeﬁ

A: 1 A ‘60 percentm
Q .86 it's 60 percent of that number, It's

40 percent belcw the lowest number,*ccrrect?

03:17:58

03:18:00

03:18:03

03:18:07

3.03:13;14.

03:18:18
0&1&25

njiiszzi-
'63¢ié;3§ d

03:18:30

03:18:31

03:18:33

03318:35°.
f03:18:35

03:18:38

. .

03:18;36 .

03:18:41 )
03:18:43 -
T bBElardﬁ;

Joz:18:45,

03:18:47

- Ax Okay Yes,

"“'é;f' And that - both s SSMEQ and that LAET

‘03:18:50 -

-03:18:51*

03:18:57

03:19:03

.approach are: rel;able predlctors of- llkely benthlc
:1mpa1rment;_ccrrect? ‘And de'refer you . to page 32~ 34 of
Peterson Rgpo'rﬁng, Videq & Litigation Scrﬁéeé ‘
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'Q. 3351des the. Bunter's Point site, there ware no

other sztes outside of San D;ego Bay that you lcoked at

- -as potentially similar sites?

A. We took an interest in the Hudson River PCB

cleanup that's underway. But not with an gﬁgle towaxds

adopting findings from that and incorporaking them into

-this-analysis-

Q. Mr Ba:ker, I'm go;ng to hand yout a excerpt from

-‘Master Exhibit 1.  It's page 15 of -- of Master Exhlb;t

L. And it just has the tentatlve cleanup levels chazt

that shows the surface we;ghted average concentratxons

',fox the contam;nants of concern that hava been set in the

tentat;ve cleanup & abatement order for the shlpyard

s:.te.

A, Yé&.
Q:' Do you szee Eh#t?
Al Ygs. .
Q.- " And I'm‘just goin& to-brieflf ran through a

bouple other EPA records of decxszon that address gimilar

: contaminants and ask you to compare them to that table. .

A. Okay .

o f'd like to mark as Barker Exhibit 1284 a EPA

j Superfund record of dec;sxon for Commencement Bay in

Pierce County, Wash:pgton‘dated September.BOth, 1989,

(Exhibit 1284 was marked.)

Peterson Rcf)oning, Video & Litigation Services
' 944
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04:58:32
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Counsel?

BY MR. WATERMAN:

Q.
you?

A. .Yes, it i#.

Q.,e'ééhjyou turn to the very last page where it says
nPable 5.7 ' ' |

A. . Yes.

Q. And in Table 5, there are fhreé'txp;s of

contaminants that ‘are similar to those that are listed in
Table 2 of Master Exhibit 1. In thé very first set of
éontéminghts.wﬁich was metals, do you see that on the top

" of Barker Exhibit 12847

Q.
Y
Q.
ﬁeight?
A
0.
a.

 MR. CARRIGAN: Okay. Let the record reflect.

Mine says 390L.

‘Caomparing that to Table 2, what is the copper

MR. CARRIGAN:; This is a Stperfund site,

MR. WATERMAN: Yeah.

Mr. Barker, is that what you've got in front of

Yes,
Do you see thé "Copper' line item?
Yes, I do. Yes, I do.

Says 390 PPM, or 390 milligrams per kilogram dry,

Right. Do &cu,sg#‘fhat thera?

Yes.

+

' Peterson Reporting, Video & Litigation Services

945

04:59:46
04:59:48

02:59:49

| 04:53:29

04:59:55
04:59557 .
04:55:58
04:59159

05:00:01

4 05:00:08

-05:00:11
“ds=ﬁ0313
05:00:18
05:00:25

05:00:30

05:00:36

05i00{58
05:00:41
05:06:43‘
05:00:52
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05:00:-55
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concentraticﬁ;for == or the copper SWAC for the shipyard
site? . . .
A. One -- 159 milligrams per kilogram.

0. So roughly half that of what's in Commencenment

A Yes,
Q. - Looking down‘Tﬁble 5, do éou see the "High
Molecular Weight PAH" line item? b
A,  Yes. '
Q. .‘Aﬂd-what does that read?
A. 7.17l000 miiligrams per kildgfam _
Qf CAnd 1ook1ng at Table 2 of Master Exhlbzt lf what
is the HPAHS' = or SWAC there° ‘
A. It is 2?451‘microgram$ per kilogran.
Q. :Rdﬁghly seven times ldwer; is‘thatirighté
i Aﬂ I thiqk evenlw— Ijmean,lﬁhe units are -- ;re.

different. If I'm.réading this right, the high moiecﬁlar

-w31ght in Table 5 is 17 000 milligrams per kllogram And

the HPAH leval in the tentative cleanup order is 2,451

micrograms per kllagram So it's ~- which would be, :

guess, 2.4 milligrams per kilogram. So the 17,000 would

be many'fimés higher.
'Qﬂ m~hmm . Locking at therQCB" Liﬁe itemifb:
total PCBs. '

A Yes. 'Okay.

Peterson Reporting, Yideo & Litigation Services:
| | 946

05:01:01

{ os:01:08
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05301;16
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05:01:23
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*05:01:49

05:01:54

05:02:10

105:02:13

05:02:21
05:02:26

05:02:33

05:062:39

05:02:45
05:02:47
05:Q2357

05:03:0g

R-177



o
s

1 0.\' y
i ;i

- 12

13

14

a5

16

17

.18°

19
20

21

22

;23

24

25

s 000 miiligramé per kilogfam . And in the'éleanﬁp'érder'

‘times more stringent

Q. " Can you do that comgarisdn? _

A. Yes. It looks iike' it's 1,000 milligrams per
kilogtam. I'm a little troubled by this letter "BM by
it. _I don't know what those lette';:é- .'..... 1

@. The footnotes are on the veryr back page. . I

A&l bkay. I see. _‘

Q '7"]_3" 'sta-t.ﬁds_f'dr benthic. -

L

A. Okay. So yeah. The total PCBs in Table 5 is
thera are 194 mcrograms per k:r.lograms of PCBs, many

Q. . And I'd like te intxoduce as Barker
Exhibit 1285. ' :
{Exhibit 1285 was marked )
BY MR. WATERMAN : Y
Q. ~ -This is- the EPA Suparfund racord “of dec:.sa.on ;Eor'i
the Pugat Sound Naval Sh:.pyard complex7
A, Yes. 7
=, Dated June 13th, 20007
Al '!’e's‘. - ]
Q  We'rs jﬁst g;ing' to do the. same. type oF
compa;isoﬁ we just did. I'd like you ‘to lock at ~—
. MR CARRIGAN Th:.s is, anothiar Superfund s;te"

‘ MR W?\TERI-EN Anot'her Supexfund site.

05:03:
05:03:08
05:03:
QS:OS:
- 05:03:
05:03;
-95:03:
05:03:
05;03}
'05363:
'05:03:
05:03:
6@:03:
05:03:

& 05:03:

'95&045
05:0?;
05:043
05:04:
QS;Dg;
'os;ogé

;05}04

05:04

05:04:

MR. CARRIGAN: -RASSCO is not' a Superfund site,

Peterson Reporting, Video & Litigé_tion Services
’ : ' 947

R-178

03

13
19
23
26
27
29
33
39
45
49
5%

52

\52

05:04¢03

08
14
19
21
26

27

£31

£33

35



Volume 2

Exhibits in Support of:

Petition of San D1eg0 Regional Water Quality
Control Board Cleanup and Abatement Order No. R9-
2012-0024 and Resolution No. R9-2012-0025



A tta Chm ent (



NASSCO’S REPLY COMMENTS ON THE
SAN DIEGO REGIONAL WATER
QUALITY CONTROL BOARD CLEANUP TEAM’S
SEPTEMBER 15, 2010 TENTATIVE CLEANUP AND
ABATEMENT ORDER NO. R9-2011-0001,
DRAFT TECHNICAL REPORT, AND
SHIPY ARD ADMINISTRATIVE RECORD

Submitted by: Date: June 23, 2011

LATHAM & WATKINS LLP
600 West Broadway, Suite 1800
San Diego, California 92101-3375
Tel: (619) 236-1234

Fax: (619) 696-7419

Kelly E. Richardson, Esq.
kelly.richardson@]lw.com

On Behalf of Designated Party:

NATIONAL STEEL AND SHIPBUILDING COMPANY

SDV791154



Kelly E, Richardson 600 West Broadway, Suite 1800

519.238.2876 San Diego, California £2101-3375
Kelly Richardsdn@lw.com Tel: +1.619.236.1234 Fax: +1.619.696 7419
www.lw.com
LAT H A M &WAT K | N S LLP FiRM / AFFILIATE OFFICES
Abu Dhabi Moscow
Barcelona Munich
Befjing + New Jersey
Boston New York
Brussals Crange County
Chicago Paris
; Doha Riyadh

June 23, 2011 Dubsl B
Frankfurt San Diego
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Hong Kong Shanghai
Houston Silicon Valley

VIA EMAIL AND MESSENGER Bordon Bhigada®
Los Angeles Tokyo
Madrid Washington, D.C.
Milan

Mr..F rank Melpoum , ; File No. 048876-0002

California Regional Water Quality Control Board

San Diego Region

9174 Sky Park Court, Suite 100
San Diego, CA 92123-4353

Re:  NASSCO’s Reply Comments on the Tentative Cleanup and Abatement Order No.
R9-2011-0001 and Draft Technical Report

Dear Mr. Melbourn:

Attached please find a summary of NASSCQO’s reply comments concerning Tentative
Cleanup and Abatement Order No. R9-2011-0001 (“TCAO”), and the accompanying Draft
Technical Report (“DTR”) for the Shipyard Sediment Site (“Site”).’

As discussed in NASSCO’s Initial Comments, the TCAQ is already extremely
conservative, and provides for an extensive cleamp to levels unprecedented at similar sites in
San Diego Bay and California. In fact, areas of the Site that pose little or no risk to human health
or the environment are nonetheless slated for remediation, at significant cost to the responsible
parties. Given that the TCAQO is already exceedingly conservative, there is no Justlﬁable basis
for expanding the cleanup footprint further, as certain parties have sug gested

To the contrary, substantial evidence demonsirates that the TCAO represents a miore
protective approach than is required, particularly in light of the lack of significant impacts
observed at the Site. Substantial evidence supports monitored natural attenuation, following

These comments are not exhaustive, and NASSCO reserves the right to make additional
arguments in its briefings, and at the hearing before the Regional Board on the TCAO.

Unfortunately, parties submiited comments in the TCAQ proceedings that focus on
allocation issues. Rather than addressing the merits of the order, those parties appear to
be posturing for the allocation litigation.

SD\791154.
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source control, as an appropriate remedy for the Site, which would achieve the Regional Board’s
cleanup goals in a reasonable time consistent with other sediment remediation in San Diego Bay.

Accordingly, the Regional Board should not expand the footprint, and rather, should
consider monitored natural attenuation to achieve the cleanup goals specified in the TCAO.

Very truly yours,
Kelly E. Richardson -
Oof LATHAM & WATKINS LLP



Mr. Frank Melbourn,
June 23, 2011
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L NATIONAL STEEL AND SHIPBUILDING COMPANY’S (“NASSCOQ’S”) REPLY
TO COMMENTS BY THE ENVIRONMENTAL HEALTH COALITION / SAN
DIEGO COASTKEEPER (“EHC/COASTKEEPER”f A

EHC/Coastkeeper Comment No 1 The law requlres cleanup to background except |
| where evidence in the record demonstrates that alternative cleanup levels greater than
background water quality are appropriate.

The Porter-Cologne Act establishes the framework pursuant to which the San Diego
Regional Water Quality Control Board (“Regional Board™) may reasonably protect water quality
in California. Cal. Water Code §§ 13000 et seq. To the extent EHC/Coastkeeper suggest that
the Water Code sets forth a rebuttable presumption of cleanup to background in all cases,
EHC/Coastkeeper misstate the law.

I. The Water Code Recognizes That Beneficial Uses Are Not Unreasonably Affected.
By All Changes To Chemical Concentrations In Sediments

A, The Water Code Allows Dischargers To Clean Up Or Abate The Effects
Of Wastes

EHC/Coastkeeper misstates the applicable legal standard to the extent that they suggest
the California Water Code sets forth a rebuttable presumption of cleanup to background in all
cases. Rather, the California Water Code Section 13304 requires a discharger to “clean up or
abate the effects of the waste . .. .” (emphasis added). Although the statute is often misquoted
by using the conjunctive “and” in place of the disjunctive “or” (for example, when referring to a
“cleanup and abatement order”), the legislature’s deliberate use of the disjunctive word “or” in
the statute makes clear that wastes need not be cleaned up if the effects can be abated.
Accordingly, the plain language of Section 13304 supports the conclusion that a cleanup under
Section 13304 can be based on abating the effects of the waste, without remediating to
background chemical levels.

In fact, the express language of the statute indicates that cleanup levels above background
are acceptable if the sediment does not unreasonably affect beneficial uses, and therefore fails to

San Diego Coastkeeper and Environmental Health Coalition Technical Comments, Legal
Argument, and Evidence on the Tentative Cleanup and Abatement Order No. R9-2011-
001 and Draft Technical Report for the San Diego Bay Shipyard Sediment Site (May 26,
2011) (“EHC/Coastkeeper Comments™).

With respect to comments relying on the Expert Report of Donald D. MacDonald
entitled “Review and Evaluation of Tentative Clean-Up and Abatement Order (No. R9-
2011-001) for the Shipyard Sediment Site, San Diego Bay, San Diego, California”,
(*March 2011 MacDonald Report”) submitted in this matter on March 11, 2011,
NASSCO incorporates by reference BAE Systems San Diego Ship Repair, Inc.’s
(*BAE’s”) Comments Regarding TCAO/DTR No. R9-2011-0001 (“BAE Initial
Comments”) submitted on May 26, 2011 critiquing the same.
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constitute either “pollution” or a “nuisance.” Specifically, the Regional Board’s jurisdiction
under Section 13304 is triggered where a discharge “creates, or threatens to create, a condition of
pollution or nuisance,” and it is on this basis that the Regional Board has issued the instant
Tentative Cleanup And Abatement Order No. R9-2011-0001 (“TCAQ™). Cal. Wat. Code §
13304; TCAO, at § 1 (alleging conditions of contamination and nuisance that adversely affect
aquatic-life, aquatic-dependent wildlife, and human health beneficial uses). As discussed in
NASSCO’s Comment Nos. 10 and 11 (NASSCO’s Comments on the San Diego Regional Water
Quality Control Board Cleanup Team’s September 15, 2010 Tentative Cleanup and Abatement
Order No. R9-2011-0001, Draft Technical Report, and Shipyard Administrative Record, May 26,
2011, “NASSCO’s Initial Comments™), the Water Code recognizes that beneficial uses are not
unreasonably impaired by all changes to chemical concentrations in sediments, and that certain
concentrations may be above background conditions, yet not constitute a state of “pollution” or
“nuisance.”

B. The Water Code Implicitly Recognizes That industrial Discharges Are
Permissible As Long As They Do Not Unreasonably Impair Other
Beneficial Uses

The California Water Code also implicitly recognizes that industrial uses, including
industrial discharges, are acceptable uses of water bodies as long as discharges from those
facilities do not unreasonably impair other beneficial uses. If this were not so, permits for the
discharge of any wastewater would be denied since there is at least some impact on waters
associated with any discharge. Interpreting the statute to require cleanup to background
sediment chemistry regardless of the effect of the contaminants on beneficial uses ignores these
realities, reads the word “unreasonably” out of the definition of pollution, and effectively
imposes a “zero discharge” requirement on all industrial dischargers—an obviously unreasonable
result. (“Pollution” means an “alteration of the quality of the water of the state by waste to a
degree which unreasonably affects . . . beneficial uses™). Cal. Wat. Code § 13050(1) (emphasis
added).’ Similarly, the legislative history of the Porter-Cologne Act confirms that the Regional
Boards must balance economic and water quality interests, and that, although “waste disposal
and assimilation are not included in the definition of beneficial uses, . . . they are recognized as
part of the necessary facts of life, to be evaluated and subject to reasonable consideration and
action by regional boards.” See Recommended Changes in Water Quality Control, Final Report
of the Study Panel to the California State Water Quality Control Board, Prepared for the
California Legislature, March 1969, at Appendix A, at21. See also, id. at 7 (requiring balancing

% Notably, other Regional Boards have not invoked State Water Board Resolution No. 92-

49 (“Resolution 92-49) to require that sediment must be cleaned to background. See
San Diego Regional Board Order Nos. 88-86, 88-78, 89-31, 94-100, 94-101, 94-102, 95~
21, 97-63, 99-06, 2001-303, R9-2002-72. See also In the Matter of the Petition of
Environmental Health Coalition and Eugene Sprofera, Order No. WQ 92-09, State Water
Resources Control Board, September 17, 1992 (“Paco Terminals”). Instead, the Regional
Board calibrated cleanup levels to be protective of beneficial uses, regardless of whether
that level was at background concentrations or above.
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of interests); id. at Appendix A at 26 (“[I]t would be very confusing to refer to waste disposal,
dispersion and assimilation as any kind of beneficial uses of water. However, this omission is
not intended to question the obvious facts that ultimately the residual substances remaining after
treatment of wastes must, in most instances, reach waters of the state, and economic benefits to a
waste discharger ... relate inversely to the cost of treatment. These economic values are
recognized in paragraph 2 of Section 13000.”).

C. The Water Code Mandates That Regional Boards Use The Most Cost-
Effective Methods For Cleaning Up Or Abating The Effects Of
Contamination Or Pollution

Finally, California Water Code Section 13307, which authorizes the California State
Water Quality Control Board (“State Board”) to adopt policies for Regional Boards to follow in
the oversight of cleanup and abatement activities, mandates that the State Board’s policies “shall
include . . . [pJrocedures for identifying and utilizing the most cost-effective methods . . . for
cleaning up or abating the effects of contamination or pollution.” Cal. Wat. Code § 13307(2)(3).
Thus, taken together, California Water Code Sections 13304 and 13307 allow for the abatement
of the effects of past discharges on water quality in the most cost-effective manner. Rather, the
key inquiry is whether beneficial uses at the Site are unreasonably affected by the elevated _
sediment chemistry observed at the Site and/or whether site conditions (1) are injurious to health, -
indecent or offensive to the senses, or obstructs the free use of property, so as to interfere with
the comfortable enjoyment of life or property; (2)-affect at the same time an entire community or
neighborhood, or any considerable mumber of persons, although the extent of the annoyance or
damage inflicted upon individuals may be unequal; and (3) occur during, or as the result of, the
treatment or disposal of wastes. Cal Wat. Code §§ 13050(1)-(m). As discussed extensively in
NASSCO’s Initial Comments, Site sediments do not pose any unacceptable risk to aquatic life,
aquatic-dependent wildlife, or human health, and do not unreasonably affect beneficial uses.

IL. The Regional Board Must Consider The Totality Of Factors Affecting Water
Quality In Selecting The Cleanup Levels Under Resolution 92-49, Including
Economic And Technological Feasibility

As discussed below, the Regional Board must consider the totality of factors affecting
water quality in selecting alternative cleanup levels under State Water Resources Control Board
Resolution 92-49 (“Resolution 92-49).

A. Resolution 92-49 Requires Alternative Cleanup Levels To Be Protective Of
Beneficial Uses, But Grants The Regional Board Substantial Discretion In
Determining Alternative Cleanup Levels

To the extent that the Regional Board finds—despite substantial evidence to the
contrary-—that site conditions do create a condition of pollution or nuisance, the plain terms of
Resolution 92-49 do not require cleanup to background unless it is both technologically and
economically feasible (i.e., cost-effective) to do so. Specifically, Resolution 92-49 provides that
the Regional Board “shall . . . ensure that discharges are required to clean up and abate the

- effects of discharges in a manner that promotes attainment of gither background water quality or
the best water quality which is reasonable if background levels of water quality cannot be
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restored, considering all demands being made and to be made on those waters and the total
values involved, beneficial and detrimental, economic and secial, tangible and intangible. . . .”

The State Board has described the analysis required by Resolution 92-49 as follows:

- Resolution 92-49 directs the RWQCBs to ensure that water
affected by an unauthorized release attains either background water
quality or the best water quality which is reasonable if background
water quality cannot be restored, considering all demands being
made and to be made on those waters and the total values
involved,, beneficial and detrimental, economic and social,
tangible and intangible; in approving any alternative cleanup levels
less stringent than background . . . any such cleanup level shall (1)
be consistent with the maximum benefit to the people of the state;
(2) not unreasonably affect present and anticipated beneficial use
of such water; and (3) not result in water quality less stringent than
that prescribed in the Water Quality Control Plans and Policies
adopted by the State and Regional Water Boards.

Resolution 92-49, at ITL.G. See also, In the Matter of the Petition of Unocal Corporation, State
Board Order No. WQ 98-12, at 2 (quoting Resolution 92-49); In the Matter of the Petition of
Landis Incorporated, State board Order No. WQ 98-13, at 2 (same); In the Matter of the Petition
of Unocal Corporation, Order No. 99-10, at 2; In_the Matter of the Petition of Chevron Pipe Line
Company, State Board Order No. WQ 2002-0002; In the Matter of the Petition of Environmental

Health Coalition and Eugene Sprofera, Order No. WQ 92-09, at 4.

Further, the text of Resolution 92-49 requires an analysis of cost-effectiveness and
technological and economic feasibility in determining cleanup levels. See Resolution 92-49, at
6-7 (“The Regional Water Board shall .. . ensure that dischargers shall have the opportunity to
select cost-effective methods for . . , cleaning up or abating the effects [of wastes discharged
and] . . . require the discharger to consider the effectiveness, feasibility, and relative costs of
applicable alternative methods for investigation, cleanup and abatement ”) (emphasis added).

B. There Is Substantial Evidence In The Record That Cleanup To Background
Is Infeasible, Beneficial Uses At The Site Are Not Impaired, And Monitored
Natural Attenuation Will Achieve Cleanup Goals

As discussed in NASSCO’s Initial Comments, active remediation is not economically or
technelogically feasible within the meaning of Resolution 92-49; rather, monitored natural
attenuation is the appropriate remedial alternative considering the demands being made and to be
made on the waters at the Site, and the total values involved—beneficial and detrimental,
economic and social, and tangible and intangible. To the extent the regulatory scheme requires
cleanup to background unless economically and technologically infeasible, there exists
substantial evidence in the record demonstrating that (1) beneficial uses at the site are not
impaired, (2) monitored natural attenuation will achieve the cleanup goals articulated in the
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TCAQO in the most cost-effective manner, and (3) cleanup to background is not feasible, both
economically and technologically.

JIL. EHC/Coastkeeper Misstates The Requirements Of Resolution 92-49

Citing Resolution 92-49, BHC/Coastkeeper argues that Section 2550.4 of the California
Code of Regulations requires that cleanup levels must be set to background water quality, unless
the Regional Board analyzes economic and technological feasibility on a pollutant-by-pollutant
basis, and determines that cleanup to background is either economically or technologmally
infeasible on a pollutant-by-pollutant basis. Tellingly, Resolution 92-49 has been in existence
for decades; yet, no Regional Board, State Board, or court appears to have ever interpreted it in
the manner EHC/Coastkeeper now suggest.

This is because, under Resolution 92-29, the Regional Board “may prescribe an
alternative cleanup level less stringent than background sediment chemistry concentrations if
attainment of background concentrations is technologically or economically infeasible — as long
as the less stringent cleanup level is protective of beneficial uses.” Draft Technical Report
(“DTR”), at 32-3. Additionally, the State Board grants substantial discretion to Regional Boards
in sefting alternative cleanup levels under Resolution 92-49. In sum, Resolution 92-49 is
intended to ensure that any alternative cleanup levels are protective, and that cleanups are cost-
effective. Requiring constituent-by-constituent economic and technological feasibility analyses .
would make no sense considering the practicalities of sediment cleanup, and would be contrary
to the Regional Board’s obligation to take into account “the resources, both financial and
technical, available to the person[s] responsible for the discharge” in overseeing investigations
and cleanups under Resolution 92-49..

A. Section 2550.4 Does Not Require Alternative Cleanup Levels, or Economic
And Technological Feasibility Analyses To Be Conducted On A Constituent--
By-Constituent Bases

Citing Resolution 92-49, EHC/Coastkeeper argues that Section 2550.4 of the California
Code of Regulations governs the setting of altemative cleanup levels for the Site, and requires
the Regional Board to select concentration limits for each constituent subject to remediation.
Resolution 92-49, at III.G. (“[T}n approving any alternative cleanup levels less stringent than
background, apply Section 2550.4 of Chapter 15 . . .; any such alternative cleanup level shall: (1)
be consistent with maximum benefit to the people of the state; (2) not unreasonably affect
present and anticipated beneficial use of such water; and (3) not result in water quality less than
that prescribed in the Water Quality Control Plans and Policies adopted by the State and
Regional Water Boards.”). As discussed below, Section 2550.4 does not operate to require
constituent-by-constituent analysis in this cleanup.

1. Chapter 15 Was Not Designed As General Guidance For Sediment

Remediation, And Is Only Applicable To The Extent “Feasible”
According To The Plain Terms Of Resolution 92-49

Chapter 15, including Section 2550.4, was not designed as general guidance for sediment
remediation; rather it sets forth detailed siting, construction, monitoring, and closure
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fequirements for existing and new waste treatment, storage, and disposal facilities. Thus,
Chapter 15 provides technical criteria for establishing water quality protection standards,
monitoring programs, and corrective action programs for releases from waste management units,
much of which is inapplicable to sediment remediation.

- The explicit terms of Resolution 92-49 also provides that “discharges subject to [Water
Code] Section 13304 may include discharges of waste to land; such discharges may cause, or
threaten to cause, conditions of soil or water pollution or nuisance that are analogous to
conditions associated with migration of waste or fluid from a waste management unit.” In such
cases, Resolution 92-49 provides that the Regional Board should implement the provisions of
Chapter 15, only to the extent applicable to cleanup and abatement, as follows:

(a) If cleanup and dbatement involves corrective action at a waste
management unit regulated by waste discharge requirements issued
under Chapter 15 the Regional Water Board shall implement the'
provisions of that chapter;

(b) If cleanup and abatement involves removal of waste from the
immediate place of release and discharge of the waste to land for
treatment, storage or disposal, the Regional Water Board shall
regulate the discharge of the waste through waste discharge
requirements issued under Chapter 15, provided that the Regional
Water Board may waive waste discharge requirements under WC
Section 13269 if the waiver is not against the public interest (e.g if
the discharge is for short-term treatment or storage, and if the
temporary waste management unit is equipped with features that
will ensure full and complete containment of the waste for the
treatment or storage period); and

(¢} If cleanup and abatement involves actions other than removal
of the waste, such as containment of waste in soil or ground water
by physical or hydrological barriers to migration (natural or
engineered), or in-situ treatment (e.g. chemical or thermal fixation
or bioremediation), the Regional Water Board shall apply the
applicable provisions of Chapter 15 to the extent that it is
technologically and economically feasible to do so.

Resolution 92-49, at TILE,

However, because Chapter 15 was developed to address releases from hazardous waste
management units, not to articulate goals for the remediation of sediment, the State Board
recognizes that Chapter 15 applies to cleanups only to the extent “feasible.”

Here, there is no basis for analogizing the Site to a waste management unit, particularly
since the site sediments were found not pose risks to aquatic, aquatic-dependent wildlife, or
human health beneficial uses in an extensive and unparalleled sediment investigation, conducted
with substantial oversight from the Regional Board. Moreover, cleanup and abatement actions
are explicitly exempted from the provisions of Section 2550.4, provided that “remedial actions
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intended to contain such wastes at the place of release shall implement applicable provisions of
[Chapter 15] to the extent feasible.” 23 Cal. Code Regs. §2511.

Additionally, Chapter 15 also provides that “alternatives to construction or prescriptive
standards contained in-this chapter may be considered. Alternatives shall . . . be approved where
the discharger demonstrates that (1) the construction or prescriptive standard is not feasible as
provided in subsection (c) of this section, and (2) there is a specific engineered alternative that
(A) is consistent with the performance goal addressed by the particular construction or
prescriptive standard; and (B) affords equivalent protection against water quality impairment.”).
In fact, Chapter 15 itself provides that it is not feasible to comply with a preseriptive standard in
Chapter 15 if it “(1) is unreasonably and unnecessarily burdensome and will cost substantially
more than alternatives which meet the criteria [described above}; or (2) is impractical and will
not promote the attainment of applicable performance standards. Regional Boards shall consider
all relevant technical and economic factors including, but not limited to, present and proj ected

_costs of compliance . . .” 23 Cal. Code Regs. §2510.

Application of Chapter 15, including the requirements of Section 2550.4, in the manner
EHC/Coastkeeper suggests is clearly not “feasible.” Id.; 23 CCR § 2511; Resolution 92-29, at
IILF. First, it is impractical to conduct distinct analyses of alternative cleanup levels for each
individual pollutant where substantial evidence demonstrates that secondary pollutants are co-
located with primary pollutants and will be remediated to protective levels in a common
footprint. Similarly, conducting economic and technological feasibility analyses on a pollutant-

" by-pollutant basis is economically infeasible, and nonsensical given the engineering realities of

dredging.

2. The Regional Boards Have Substantial Discretion To Select Alternative
Cleanup Levels, Provided That They Are Protective

As discussed above, Section 2550.4 relates to waste discharge and monitoring
requirements for hazardous waste management units, and in-situ containment of wastes, to the
extent “feasible™; however, even to the extent that the Regional Board must apply these
requirements in approving alternative cleanup levels, the applicable requirements pertain, at best,
to water quality monitoring with respect to in situ remediation of waste discharges. As discussed
above, Section 2550.4 addresses concentration limits in the context of waste discharge and
monitoring requirements, and is intended only to ensure that alternative cleanup levels set above
background levels are adequately protective. This understanding is confirmed by State Water
Resources Control Board guidance, which states that

Resolution 92-49 is flexible and permits a regional board to set
alternative cleanup levels less stringent than background
concentrations if attainment of background concentrations is
infeasible. Any such altermative cleanup level may not
unreasonably affect beneficial uses and must comply with all
applicable Water Quality Control Plans and Policies. The
Resolution allows for consideration of adverse impacts of any
cleanup itself as well as natural attenuation if cleanup goals can be
met in a reasonable time.
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State Water Resources Control Board Memorandum From Craig Wilson To John
Robertus (February 22, 2002}, at SAR097571- 81) (“Wilson Memo™). Notably, although the
Wilson Memo references Section 2550.4, it makes no direct mention of any requirement to set
alternative cleanup levels, or analyze economic or technological feasibility, on a constituent-by-
constituent basis. Id. In fact, it provides that the Regional Board has “substantial” discretion in
setting alternative cleanup levels, and notes that Resolution 92-49 requires alternative cleanup
levels less stringent than background to “be consistent with maximum benefit to people of the
state” and requires consideration of “all demands being made and to be made on the waters and
the total values involved, beneficial and detrimental, economic and social, tangible and
intangible.” Wilson Memo, at SAR097579. Further, this determination is to be “made on a
case-by-case basis, and is based on considerations of reasonableness under the circumstances at
the site.” Id. Thus, to the extent that Section 2550.4 is applicable to the cleanup and abatement
of sediment contamination, EHC/Coastkeeper clearly misinterprets Section 2550.4 as requiring
alternative cleanup levels (and the concomitant economic and technological feasibility analyses)
to be conducted on a pollutant by pollutant basis.

Rather, Section 2550.4 addresses concentration limits in the context of waste discharge
and monitoring requirements, and is intended only to ensuré that alternative cleanup levels set
above background levels are adequately protective. That is, to the extent applicable to cleanup
levels, Section 2550.4 simply requires the Regional Board to (1) set alternative cleanup levels at
the lowest level that are economically and technologically feasible, and (2) ensure that
concentrations of contaminants at such levels “do not pose a substantial present or potential
hazard to human health or the environment” (i.e., ensures that the cleanup level is protective of
beneficial uses). Here, the Regional Board has set excessively conservative cleanup levels that
‘are protective of human health and the environment, which, if anything, will require the parties
to expend much more than is economically feasible, at considerable expense to the parties named
on the TCAO. See, ¢.g., NASSCO and Southwest Marine Detailed Sediment Investigation,
Exponent (October 2003) (“Exponent Report™), at 19-13; Deposition of David Barker (“Barker
Depo™), at 204:21 — 206:6.

Additionally, in selecting the alternative cleanup levels, the Regional Board has expressly
considered the applicable requirements of Resolution 92-49 and California Code of Regulations
Section 2550.4. TCAO, at §] 32; DTR, at 32-1 —32-2. In doing so, the Regional Board set
alternative levels on a constituent-specific basis for both primary COCs and secondary COCs.
Primary COCs are those associated with the greatest exceedance of background, and the highest'
magnitude of potential risk at the Site. Cleanup levels for primary COCs, were set using the
post-remedial SWAC as a concentration limit. TCAQ, at | 32. Secondary COCs, which are
associated with lower exceedances of background, were also extensively and individually
evaluated, and were found to be highly correlated with Primary COCs and thus adequately
addressed in the common footprint. The Regional Board also assessed risk to wildlife receptors
under projected post-remedial conditions, and confirmed that the alternative cleanup levels
adequately protect aquatic-dependent wildlife and human health beneficial uses. DTR, at § 32.
By contrast, EHC/Coastkeeper has provided no credible evidence that concentrations below the
proposed alternative cleanup levels, but above background, pose “substantial present or potential
hazard to human health or the environment.”
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3. EHC/Coastkeeper Has Cited No Precedent Supporting Its Novel
Interpretation Of Resolution 92-49

Finally, we are aware of no cleanups where the Regional Board has required separate
alternative cleanup level or feasibility analyses for each and every constituent involved,
particularly where distinct constituents are correlated, as here. Nor has EHC/Coastkeeper
pointed to any State Board or court decisions supporting its novel interpretation of Resolution
92-49.

IV. Conclusion

For the foregoing reasons, Resolution 92-49 does not require constituent-by-constituent
analysis of altemnative cleanup levels, or economic or technological feasibility, and
EHC/Coastkeeper’s comment is without merit.

[NASSCO Comment No. 262, TCAO, at 9 31, 32, DTR, at §§ 31, 32

EHC/Coastkeeper Comment No. 2: Cleanup to a pollutant level great_;r than
background conditions is only allowed if the Regional Board makes tﬁgfmdgs. ,

This comment is gddressed in NASSCO’s Response to EHC/Coastkeeper Comment Nos.
I, and 10-15. '

[NASSCO Comment No. 263, TCAO, at { 31, 32, DTR, at §§ 31, 32]

EHC/Coastkeep—t;r Comment No. 3: Alternative cleanup levels must be a
| concentration limit set on a constituent-by-constituent basis and must meet requirements in |}
|_State Water Board Order 92-49. '

This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment Nos. .
1, above.

[NASSCO Comment No. 264, TCAOQ, at { 31, 32; DTR, at §§ 31, 32, Appendices 31, 32]

E= EHC/Coastkeeper Comnient No. 4: The Regional Board’s findings must be |
supported by evidence in the record. st ey T 3= —— {

I. Assessment Of Impacts To Beneficial Uses And Economic Feasibility Analysis
Under Resolution No. 92-49 Support Monitored Natural Attenuation As The
Appropriate Remedy :

EHC/Coastkeeper correctly notes that an agency’s findings must be supported by the

weight of the evidence in the record. EHC/Coastkeeper Comments, at 3. However,
EHC/Coastkeeper’s specific contentions that the alternative cleanup levels set by the Regional
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Board are insufficiently protective, and the correspondmg implication that cleanup to
background is technologically and economically feasible, are without merit.

In fact, considering that the results of the sediment investigation showed that “aquatic
life, aquatic-dependent wildlife, and human health beneficial uses are at approximately 95
percent of ideal conditions, and active remedial alternatives will result in improvements that are
minimal—on the order of only a percent or so”—any active remediation, including cleanup to
background, is economically infeasible.” Exponent Report, at 19-13; Barker Depo, at 204:21 —
206:6 ("Q: So, solely for [the economic feasibility] step of the equation, if you have a negligible
— negligible benefit on one side, I assume that there — anything more than a negligible cost would
mean it’s not economically feasible. A. Right. ... Q. If there’s absolutely no benefit of an
incremental reduction in cleanup, then there’s no cost that would justify that, correct? . . . A:
That type of scenario would — could support an altemative cleanup level to background. I don’t
know if that’s what you’re asking. But that is a point where the board could make a decision that
no further cleanup could be required.”). [NASSCO Comment No. 265, TCAO, at 99 30, 31,
32, DTR, at §§ 30, 31, 32, Appendices 31, 32]

II. EHC/Coastkeeper’s Contention That Additional Cleanup, Beyond The TCAO
Footprint, Is Economically Feasible Is Without Merit

Resolution 92-49 defines the term “economic feasibility” as follows:

Economic feasibility is an objective balancing of the incremental
benefit of attaining further reductions in the concentrations of
constituents of concern as compared with the incremental cost of
achieving those reductions. The evaluation of economic feasibility
will include consideration of current, planned, or future land use,
social, and economic impacts to the surrounding community
including property owners other than the discharger. Economic
feasibility, in this Policy, does not refer to the discharger’s ability
to finance the cleanup. Availability of financial resources should
be considered in the establishment of reasonable compliance
schedules.

Resolution 92-49, at IIL.H.1.b. Additionally, as discussed in the DTR, analyzing economic
feasibility involves “estimating the costs to remediate constituents of concern at a site to
background and the costs of implementing other alternative remedial levels. An economically
feasible cleanup level is one where the incremental cost of further reductions in primary COCs
outweighs the incremental benefits.” DTR, at 31-1.

Additionally, there is evidence in the record that cleanup to background is
technologically infeasible. Barker Depo, at 246:11 — 248:3 (describing dredging of the
volume of sediments required to reach background levels as “an expensive challenge”
and noting that “the board has not had regulatory experience with dealing with that
volume of material . . . .”).
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A. The Record Is Clear That Cleanup To Background Is Economically Infeasible

EHC/Coastkeeper erroneocusly states that the record does not support a finding that
cleanup to background is economically infeasible. Under Resolution 92-49, determining
economic feasibility requires an objective balancing of the incremental benefit of attaining
further reduction in the concentrations of primary COCs as compared with the incremental cost
of achieving those reductions. Further, Resolution 92-49 explicitly provides that “lejconomic
feasibility . . . does not refer to the discharger’s ability to finance cleanup;” rather, an
economically feasible cleanup level is one where the incremental cost of further reductions i
primary COCs outweighs the incremental benefits. Resolution 02-49, at IILH.

The DTR analysis compared incremental benefits of further cleanup, expressed in terms
of exposure reduction to target receptors, with the incremental cost of achieving those benefits,
and determined that the degree of exposure reduction does not justify the incremental cost of
such reductions, beyond approximately $33 million. DTR, at 31-2 - 31-3. This analysis is
consistent with the requirements of Resolution 92-49, and is supported by evidence in the record.
DTR, at § 31, Appendix 31. Moreover, as discussed above, due to the generally favorable site
conditions, any active remediation is economically infeasible under the terms set forth in
Resolution 92-49. Exponent Report, at 19-13. In fact, it is well-known that cleanup of sediment
to background levels in San Diego Bay is economically infeasible: to date, because of economic
infeasibility, none of the sediment site in San Diego Bay have been remediated to background
conditions. Cleanup Team’s Responses and Objections To Designated Party BAE’s First Set Of
Requests for Admission, Admission Nos. 44 — 46 (admitting that it is economically and
technologically infeasible to remediate the Site to background, and that the Regional Board has
never required remediation to background sediment quality levels for any other site within the
San Diego Bay). '

The record contains no evidence that cleanup to background is economically feasible; in
fact, EHC/Coastkeeper has not even provided evidence that cleanup to the alternative cleanup
levels is economically feasible, let alone evidence supporting its position that cleanup to
background levels is feasible. [NASSCO Comment No. 266, TCAOQ, at 4 31, DTR, at.§ 31,
Appendix 31]

B. No Other Sediment Sites In San Diego Bay Have Been Remediated To
Background

Moreover, EHC/Coastkeeper cannot point to a single sediment site in San Diego Bay that
has been remediated to background levels; rather the consensus is clear, and the Regional
Board’s Sediment Site Cleanup Team (“Cleanup Team”) admits, that cleanup to background is
technologically and economically infeasible. See, ¢.g., Cleanup Team’s Responses and
Objections To Designated Party NASSCO’s Second Set of Requests For Admissions, at RFAs
18- 21 (admitting that it is economically and technologically infeasible to require remediation to
background sediment quality levels (as defined by Resolution 92-49), and admitting that the
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Regional Board has never required remediation to background sediment quality levels at any
other site in San Diego Bay).

[NASSCO Comment No. 267, CAO at 1 31, 32, DTR, at §§ 31, 32, Appendices 31, 32]

C. The Alternative Cleanup Levels Were Selected Based On An Overly
Conservative Interpretation Of Chemistry And Biological Data, Not Economic
Feasibility

EHC/Coastkeeper erroneously states that the economic feasibility analysis was the
primary basis for the selection of the alternative cleanup levels; however, this is a patently false
statement. The selection of alternative cleanup levels was based on the Regional Board’s
analyses of many factors, including ), including individual station and Sitewide chemistry data,
biological data (i.e., toxicity tests, benthic community analysis, SPI data), technical feasibility,
and specific beneficial use objectives, in addition to economic feasibility. Further, based on
these criteria, the selected cleanup levels are excessively conservative, as discussed extensively
in NASSCO’s Initial Comments.

Thus, contrary to EHC/Coastkeeper’s assertions, the economic feasibility analysis was
not intended to select a specific remedial scenario, and was not the primary basis for selection of
any specific scenario. Rather, the analysis was intended to determine whether a point of
diminishing returns on invested resources was apparent in the cost-benefit relationship, and then
identify the most cost-effective level of effort—assuming that areas of higher contamination
were preferentially selected for removal (as is typical). Accordingly, EHC/Coastkeeper 8
statement that “the economic feasibility analysis drives the entire cleanup” is incorrect. In
actuality, the final selection of a remedial footprint in the DTR was based on simultaneous
consideration of many factors (as is legally required under Resolution 92-49), including
individual station and Sitewide chemistry data, biological data (i.e., toxicity tests, benthic
community analysis, SPI data), technical feasibility, and specific beneficial use objectives, in
addition to economic feasibility. In fact, considering the results of these analyses, the proposed
cleanup is extremely conservative, as discussed in NASSCO’s Initial Comments. [NASSCO
Comment No. 268, CAO at 9 31, 32, 33, DTR, at §§ 31, 32, 33, Appendices 31, 32, 33]

- EHC/Coastkeeper’s assertion that “the economic feasibility analysis in Section 31-
determined the alternative cleanup levels” is a mischaracterization of the analysis in the DTR,
which contains highly conservative analyses of individual station and Sitewide chemistry data,
biological data (including toxicity tests, benthic community analysis, and SPI data), technical
feasibility, and specific beneficial use objectives, in addition to economic feasibility.

D. The DTR Conservatively Estimated The Costs Of Cleanup To Alternative
Cleanup Levels

The DTR states that criteria including “total cost, volume of sediment dredged, exposure
pathways of receptors to contaminants, short- and long-term effects on beneficial uses (as they
fall into the broader categories of aquatic life, aquatic-dependent wildlife, and human health),
effects on the shipyards and associated economic activities, effects on local businesses and
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neighborhood quality of life, and effects on recreational, commercial, or industrial uses of
aquatic resources.” DTR, at 31-1. EHC/Coastkeeper suggests that “benefits to human health,
wildlife, aquatic-dependent wildlife, and other beneficial uses from removing pollutants” were
not “quantified”; however, the economic feasibility analysis does quantify benefits in terms of
exposure reduction. Further, using reasonable assumptions, such a quantification would not
justify any active remediation. Extensive scientific investigation conducted at the shipyards,
including the sediment quality investigation upon which the findings and conclusions of the
.TCAO are purportedly based, indicates that beneficial uses at the site are not unreasonably
impaired and that active remediation would “result in improvements that are minimal—on the
order of only a percent or s0.” Exponent Report, at 19-13. [NASSCO Comment No. 269, CAQ
at 94 31, 32, DTR, at §§ 31, 32, Appendices 31, 32}

Yet, active remediation, including the remediation described in the TCAO, would destroy
existing mature and thriving benthic communities at the Site, and result in significant negative
impaots to NASSCO and the surrounding community, including but not limited to (1) the
potential to jeopardize the integrity of slopes and structures at the leasehold, (2) disruption of
vital ship repair and construction activities that could result in delays or contractual breaches
with the U.S. Navy and other customers, (3) increased truck traffic, (4) diesel emissions from.
trucks and heavy equipment, (5) noise, (6) accident risks, (7) transportation of large volumes of
contaminated sediment through neighborhoods, and (8) the need to establish large staging areas
for dewatering activities. Exponent Report, at §§ 18.2, 18.4; Barker Depo, at 306:22 - 307:21.
Taking all of these factors into account suggests that the alternate cleanup levels are not
economically feasible, and certainly do not weigh in favor of further cleanup. [NASSCO
Comment No. 270, CAO at 9 31, 32, DTR, at §§ 31, 32, Appendices 31, 32]

E. Cleanup Levels Below The Proposed Alternative Cleanup Levels Are Not
Justified Given The Favorable Site Conditions, And Are Economically
Infeasible Regardless Of Whether The Eleven Cost Scenarios Are Analyzed
Independently, Or In Groups Of Six

As discussed in NASSCO’s Initial Comments, the alternative cleanup levels are overly
conservative, based on a series of excessively cautious assumptions concerning potential impacts
to aquatic life, aquatic-dependent wildlife, and human health. The proposed economic feasibility
analysis is similarly overly conservative, and requires cleanup well beyond the point at which the
incremental benefits are justified by the incremental costs of further cleanup, considering that it.
has been demonstrated that monitored natural attenuation will ensure that the (excessively
conservative) alternative cleanup levels are met within a reasonable time. Thus, any cleanup
beyond the point identified in the DTR is similarly economically infeasible, given the favorable
conditions observed at the Site. This is so regardless of whether cleanup scenarios are assessed
independently, or in groups of six, as discussed below.

The economic feasibility analysis was a theoretical exercise designed for a single purpose
— to provide an incremental cost-benefit analysis for the full spectrum of cleanup possible at the
Shipyard Site, including cleanup to background conditions. Eleven scenarios were evaluated
based upon the Cleanup Team’s best professional judgment that eleven data points would be
sufficient to establish a cost-benefit relationship. Additionally, the analysis required that each
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scenario represent a comparable incremental increase in the level of remedial effort necessary;
thus, because 11 divides evenly into 66 (whereas 10 or 12 or 15 does not), using 11 data points
facilitated assurance that each scenario represented a comparable incremental increase in level of
effort. As described in the DTR, the Regional Board ordered all 66 polygons according to their
composite SWAC ranking, which it determmed was the best single metric for comparing relative
Chemicals of Concern (“CQC”) levels.” Each scenario was defined to be incrementally larger
than the previous scenario by six polygons. Scenario | included the six most contaminated
polygons (based on composite SWAC ranking), Scenario 2 included the 12 most contaminated
polygons, Scenario 3 the 18 most contaminated polygons, etc. Scenario 11 included the entire
Shipyard Site (66 polygons). This “worst first” approach provides a rational and direct manner
in which to assess incremental net benefits of the full spectrum of potential cleanup effort.
[NASSCO Comment No. 271, CAO at § 31, DTR, at 9 31, Appendix 31]

Resolution 92-49 requires economic feasibility to be considered in setting approprlate
cleanup levels, and requires the Regional Board to use best professmnal judgment in evaluating
the point at which the incremental benefits of further cleanup are no longer justified by the
incremental costs. Thus, selection of the point at which incremental benefits no longer justify
incremental costs is primarily a policy decision, requiring best professional judgment, not a
simple mathematical determination.

Here, however, regardless of whether the 11 hypothetical cost scenarios are grouped into
five ranges or presented as 11 independent calculations, the underlying cost-benefit relationship
is the same. In fact, EHC/Coastkeeper’s Figure 1, which depicts the eleven cost scenarios
graphed individually, illustrates the same trend that is apparent in DTR Figure 31-1, and lends
credence to Regional Board’s determination that cleanup to background is economically
infeasible. Specifically, under both scenarios, the benefit per dollar spent is relatively high and
flat for the first three scenarios, but decreases dramatically with the additional cleanup associated
with scenario 4 (i.¢., above $33 million total cost), suggesting that cleanup above $33 million
total cost is not economically feasible, given the minimal incremental benefits. In fact, cleanup
beyond the economically feasible point as defined in the DTR results in an exposure reduction of

4 As described in the DTR, the sediment chemistry data used to calculate SWAC values for

the economic feasibility analysis were the same data set used to assess all aspects of risk
and beneficial use impairment at the Shipyard Site. Contrary to EIIC/Coastkeeper’s
assertions, there are no “pollution reduction assumptions,” other than the assumption that.
remediated areas under all scenarios will eventually equilibrate to background COC
concentrations. Exposure reduction, as defined in the DTR, is simply the reduction in
Sitewide SWAC that results from complete remediation of any specified area. It is an
objective value, calculated mathematically from sediment chemistry data alone, and is
not dependent on any given exposure scenario or assumptions. The exposure scenarios
evaluated in both the human and aquatic-dependent wildlife risk assessments in the DTR
are generally proportional to the Sitewide SWAC, therefore SWAC reduction is an
appropriate metric for general conclusions about reduction of exposure and risk to human
and wildlife receptors.
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less than 7 percent per $10 million spent after $33 million; less than 4 percent after $45 million;
and zero at $185 million. DTR, at 32-40. Exposure reductions of merely a few percentage
points do not justify the expenditure of tens of millions of dollars, and would clearly violate
Resolution 92-49’s economic feasibility provisions. [NASSCO Comment No. 272, CAO at q
31, DTR, at § 31, Appendix 31] '

Moreover, the Cleanup Team’s analysis is based on chemical concentrations only. Ifthe
best measure of water quality is nsed (i.c., direct measurements of toxicity and benthic
community analyses at NASSCO), then there is #e incremental benefit of dredging any areas at
NASSCO; thus, the economically feasible remedy is natural attennation. [NASSCO Comment
No. 273, CAO at § 31, DTR, at § 31, Appendix 31]

III. EHC/Coastkeeper’s Proposed Constituent-By-Constituent Economic Feasibility
Analysis And Is Not Required By Resolution 92-49, And Is Technically Invalid

As discussed in NASSCO’s Response to EHC/Coastkeeper Comment No. 1, above, there
is no requirement in Resolution 92-49 that requires a constituent-by-constituent economic d
feasibility analysis. Moreover, EHC/Coastkeeper’s proposed constituent-by-constituent -
economic feasibility analysis is not scientifically valid.

EHC/Coastkeeper asserts that averaging the pollutant reduction concentration for the five
primary COCs, as was done in the DTR masks variability in pollutant exposure reduction for
individual pollutants, and suggests that, when pollutants are analyzed individually, progression
from cost scenario 6 ($69.5 million-$85.3 million) to cost scenario 7 ($85-$101.6 million) results
in “more than 20% exposure reduction in mercury.” However, EHC/Coastkeeper’s proposed
constituent-by-constituent reanalysis of the economic feasibility data merely illustrates that the
five COCs are not identically distributed across the site, without addressing the issue of net
remedial cost-benefit. Attachment A, Exponent, Critique of Comments and Untimely Expert
Evidence Offered by the Environmental Health Coalition and Coastkeeper, City of San Diego,
San Diego Unified Port District, San Diego Gas & Electric, and the U.S. Navy (June 23, 2011)
(“Exponent Critique™), at 2. It also confirms that incremental benefits generally decrease with
increasing cost. Id. [NASSCO Comment No. 274, CAO at ¥ 31, DTR, at § 31, Appendix 31]

Of particular concern, EHC/Coastkeeper’s proposed reanalysis also obfiscates the net
benefits, leading to absurd results and illustrating why this analysis is a poor standalone basis for
sclecting a remedy (something it was never intended to do). Specifically, EHC/Coastkeeper’s
proposed analysis fails to recognize that the mercury SWAC achieved in scenario 7 is actually
well below the site-specific reference concentration (i.e., background UPL) for mercury. Id.
Under current conditions, the mercury SWAC at the shipyard is not highly elevated relative to
background (only 1.2x background UPL prior to any remediation), and very quickly approaches
background as the highest composite SWAC polygons are remediated. Accordingly, at scenario -
6, mercury is essentially at background. Under scenarios 7 to 1 1, the mercury SWAC is
predicted to be below background, becanse the remaining unremediated stations all have
mercury concentrations below the background UPL (see Figure 1, below). Scenarios 9 and 10
actually predict a rise in mercury SWAC with continued remediation, because arcas with
mercury levels below background are being dredged and the dredged area is assumed to
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equilibrate to the higher background level after remediation. As a result, the apparent
“reduction” in mercury exposure from scenario 6 to scenario 7 actually produces no benefit to
the public relative to the reference condition (defined as 100% exposure reduction), at a cost of
more than $16 million. [NASSCO Comment No. 275, CAO at 9 31, DTR, at § 31, Appendix
31]

EHC/Coastkeeper Comment No. 5: The Order’s conclusion that cleanup to
background water quality levels is economically infeasible is arbitrary and capricious and
ot supported by substantial evidence in the record.

This comment is addressed in NASSCQ’s Response to EHC/Coastkeeper Comment Nos.
4, above. : :

EHC/Coastkeeper Comment No. 6: The economic feasibility analysis arbitrarily
assessed costs in six-polygon groups.

This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment Nos.
4, above.

EHC/ Coastkég};er Comment No. 10: There is no explan—z;tion in the economic

feasibility analysis why polygons identified with a “depth to clean” as the undefined term
|_“sur” have differing “dredging depth[s].”

The term “sur” indicates polygons in which only surface chemistry is available (i.e., from
the upper 2 centimeters of sediment). In most cases, a 3-foot dredging depth was assumed, with
-an additional one-foot overdepth allowance, representing the minimum practicable thickness of
dredging.

There are four exceptions to this assumption, involving cases where immediately adjacent
polygons had better-defined depths to clean material. These cases are as follows: (1) the
dredging depth at polygons SW13 and SW16 were assumed to be 5 feet because of their position
adjacent to SW08 (dredged to 6 feet based on sediment core) and SW17 (dredged to 7 feet based
on sediment core); (2) the dredging depth at polygon SW05 was assumed to be 5 feet because of |
its position adjacent to SW04 and SW02 (both dredged to 5 feet based on sediment cores); (3)
the dredging depth at polygon NALS was assumed to be 7 feet because of its position between
NAQ9 (dredged to 9 feet based on sediment core) and NA17 (dredged to 5 feet based on
sediment core).

INASSCO Comment No. 276, DTR, at 31; Appendix 31; Table A31-2]
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This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment No.

4, above. '

EHC/Coasfkeeper Comment No. 12; DTR Figure 31-1 would have looi{eddiﬁerent_ i
if results had been presented for each of the eleven cost scenarios.

This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment Nos,
4, above.

= EHC/Coastkeeper Comment No. 13: The DTR inéorfectly summarizes cumulative
exposure reduction percentages per $10 million spent. ;

EHC/Coastkeeper argues that the cumulative exposure reduction calculations provided in
the Cleanup Team’s discovery response to EHC/Coastkeeper contradicts the assertion in the
DTR that “exposure reduction drops below 7 percent per $10 million after $33 million, below 4
percent after $45 million, and drops to zero at $185 million.” DTR, at 32-40. However, in doing
so, EHC/Coastkeeper blatantly ignores the distinction between incremental and cumulative costs
and benefits.

Consistent with Resolution 92-49, Section 31.2 of the DTR clearly states that the )
economic feasibility analysis is based on a comparison of incremental costs and benefits, and the
conclusion presented is also clearly labeled as having an incremental cost basis, not cumulative.
This is appropriate given that an economic feasibility analysis conforming to Resolution 92-49
must determine the point at which additional remediation no longer produces an additional
benefit that is sufficient to justify the associated additional expense of such remediation.

[NASSCO Comment No. 277, CAO at q 31, DTR, at § 31, Appendix 31

}l— - EHC/Coastkeeper Comment No. 14: The economic feasibility was not determined !
| on a constituent-by-constituent basis. _ _ S |

This comment is addressed in NASSCO’s-Response to EHC/Coastkeeper Comment Nos.
4, above.

r EHC/CoastEeéper Comment No. 15: The economic feasib
presented in a scaled manner.

The analysis presented in EHC/Coastkeeper Comments, Figure 3 diftets only in form
from that presented in EHC/Coastkeeper Comments, Figure 2. Tt contains no additional
information, other than the inclusion of background as a reference point. Consistent with the bar
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chart, a slope éhange in the plotted figure (i.e., a decrease in benefit per unit cost) can be seen at
approximately $33 million total cost. The benefit/cost ratio generally continues to decrease with
costs above this point.

[NASSCO Comment No. 278, CAO at § 31, DTR, at § 31, Appendix 31]

i EHC/Coastkeeper Comment No. 16: The DTR’s economic feasibﬂity_éonclusions

based on DTR Figure 31-1 are arbitrary and capricious.

This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment Nos.
4, above. As discussed in those responses, there is substantial technical and logical support that
the DTR actually conservatively estimates the point at which the incremental costs of further
cleanup outweigh the incremental benefits.

EHC/Coastkeeper Comment No. 17: The conclusion that the alternative cleanup
Ievels are the lowest levels economically achievable is arbitrary and capricious and not

supported by the evidence.

This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment Nos.
4, above Within the meaning of Resolution 92-49, “economically achievable” and
“economically feasible” are specific terms of art referring to the requirement that the Regional
Board engage in “an objective balancing of the incremental benefit of attaining further reduction
in the concentrations of primary COCs as compared with the incremental cost of achieving those
reductions.” DTR, at 31-1. Resolution 92-49 explicitly states that these terms “do not refer to
the dischargers’ ability to finance the cleanup.” Id.

As discussed above, applying Resolution 92-49, there is ample evidence in the record
demonstrating that cleanup to background is economically infeasible, and the alternative cleanup
levels are overly-conservative and economically infeasible. Exponent Report, at 19-13, Barker
Depo, at 204:21 — 206:6. EHC/Coastkeeper has cited no evidence in the record to support the
contention that lower cleanup levels are economically feasible.

INASSCO Comment No. 279, CAO at 99 31, 32, DTR, at §§ 31, 32, Appendices 31, 32]

EHC/Coastkeeper Comment No. 18: The economic feas1b1hty analysxs fa:ls to

demonstrate that the chosen alternative cleanunp levels represent the “best water quality”
{_based on all demands.

'This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment Nos.
4, above.
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EHC/Coastkeeper Comment No. 19: The Order fails to meet |
cleanup to pollutant levels greater than background.

fr !

egal requirements

In selecting the alternative cleanup levels, the Regional Board expressly considered the
requirements of Resolution 92-49 and California Code of Regulations Section 2550.4. TCAO, at
132; DTR, at 32-1 — 32-2. In doing so, the Regional Board set alternative levels on a constifuent
by constituent basis for primary COCs, using the post-remedial SWAC as a concentration lirnit.
TCAQ, at§ 32. Primary COCs are those associated with the greatest exceedance of background,
and the highest magnitude of potential risk at the Site. Secondary COCs, which are associated

- with lower exceedances of background, are highly correlated with Primary COCs and are
likewise addressed in the common footprint. The Regional Board also assessed risk to wildlife
receptors under projected post-remedial conditions, and confirmed that the alternative cleanup
levels adequately protect aquatic-dependent wildlife and human health beneficial uses. DTR, at
§ 32. By contrast, EHC and Coastkeeper have provided no credible evidence that concentrations:
below the proposed alternative cleanup levels, but above background, pose “substantial present
or potential hazard to human health or the environment.”

After implementing the SWAC approach, it is true that some sediment concentrations at
the surface will exceed the post-remedial SWAC threshold, and some will be below it; however,
such an approach is acceptable under Resolution 92-49 since natural processes can be relied on
to reduce concentrations below the alternative cleanup level within a reasonable time. Because
monitored natural attenuation is already occurring at the Site, deposition of clean sediment in the
excavated areas and other natural recovery processes would lower the SWAC further in the years
following sediment removal, and all concentrations are expected to meet the alternative cleanup
level within a reasonable time. See¢ NASSCO’s Initial Comments, at 39-41 {citing substantial
evidence that monitored natural attenuation is occurring).

EHC/Coastkeeper also suggests that the 120% of background trigger level for additional
dredging could lead to site-wide pollutant concentrations above the alternative clean-up levels.
However, the 120% trigger simply recognizes natural variability in sediment chemical

- concentrations. As stated in Section 34 of the DTR, “environmental data has natural vanability-
which does not represent a true difference from expected values.” DTR, at 34-1 (emphasis
added). The 120% trigger is thus intended only to prevent additional unnecessary dredging due
to natural variability, and does not represent “a process by that [sic] allows the remediated areas
to be 20% more polluted than background pollutant levels,” ag EHC/Coastkeeper suggests.
Further, the details concerning the application of this trigger level will be proposed and reviewed
thoroughly for technical adequacy in conjunction with the development of the Remediation
Monitoring Plan.

[NASSCO Comment No. 280, CAO at 99 32, 33, 34, DTR, at §§ 32, 33, 34, Appendix 32]
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e e
[ EHC/Coastkeeper Comment No. 20: The site-wide alternative cleanup levels were
\ calculated based on remediating to background pollutant levels. g

It is correct that post-remedial SWAC calculations were completed with the assumption
that the SWAC inside the footprint would be remediated to the background UPL concentrations
derived in Section 29 of the DTR. DTR, at 32-12. However, it should be noted that in reality,
the SWAC-within the footprint following remediation may well be less than the background
UPL, or result in chemical concentrations below background in certain areas.

In order to calculate a Sitewide post-remedial SWAC for any scenario or reason, it is
necessary to assume an average COC concentration for the remediated area. Attachment A,
Exponent Critique, at 3. Background was selected as a conservative (i.e., more protective)
alternative to lower values, even though the site data clearly show that areas with individual
COC concentrations below the background UPL currently exist at the Site, which suggests that
concentrations are likely to be even lower following remediation. Thus, EHC/Coastkeeper’s
concern that the post-remedial SWAC is not protective is invalid.

[NASSCO Comment No. 281, CAO at § 32, DTR, at § 32, Appendix 32]

EHC/Coastkeeper Comment No. 21: The remedlatlon momtormg falls to require

remedial areas to achieve background levels.

e

This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment No.
19, above.

[NASSCO Comment No. 282, CAO at 1[ 34, Directive B.1.1, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 22: The “120% of background” could lead to site- 1'
wide pollutant concentrations above the Alternative Clean-up Levels. 1

This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment No.
19, above. i

[NASSCO Comment No. 283, CAO at § 34, Directive A.2.a, DTR at § 34, Appendix 34]

: EHC/Coastkeeper Comment No. 23: The Regional Board cannot apl;eve the _
Order and DTR with the 120% of background second-pass rule because it fails to ensure

that Alternatlve Cleanup Levels vnll not be exceeded

This comment is addressed in NASSCO s Response to EHC/Coastkeeper Comment No.
19, above.

[NASSCO Comment No, 284, CAO at q 34, Directive A.2.a, DTR at § 34, Appendix 34
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‘ EHC/Coastkeeper Comment No. 24: The “120% of bac
| violates the Order’s corrective actio directive.

kground” decision rule

This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment No
19, above.

[NASSCO'Comment No. 285, CAO at § 34, Directive A.2.a; A.2.c, DTR at § 34, Appendix
34]

_ C/Coastkeémper Comment No.

§| second dredging pass is ambiguous.

This comment is.addressed imr NASSCO’s Resporse to EHC/Coastkeeper Comment No.
19, above.

[NASSCO Comment No. 286, CAO at ¥ 34, Directive A.2.a, DTR at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 26: The Post Remedial Monitoring fails to
evaluate whether Alternative Cleanup Levels are achieved.

The post-remedial monitoring plan is the most extensive ever adopted by the Regional
Board for a Site not involving a sediment cap. Deposition of David Gibson (“Gibson Depo™), at
133:17 - 135:7 (describing the post-remedial monitoring plan as “extensive” and unprecedented
in scope). Further, the assertion that the post-remedial monitoring plan “considers the remedy
‘successful’ at pollutant concentrations greater than the alternative cleanup levels” is misleading.
Rather, when measuring post-remedial sediment conditions, it is necessary to take into account
the natural variability in the data collected when determining whether the alternative cleanup
levels have been met. Gibson Depo, at 133:17 — 135:7. The trigger concentrations were thus
developed appropriately, recognizing the reality that measurements of sediment chemical
concentrations always are associated with some degree of error. Thus, trigger concentrations
were set to “represent the surface-arca weighted average concentration expected after cleanup,
accounting for the variability in measured concentrations throughout the area” in recognition that
“it is critical to account for the variability of the predicted post-remedial SWAC.” DTR, at 34-7.

[NASSCO Comment No. 287, CAO at § 34, Order Directive D, DTR at § 34, Appendix 34]

, EHC/Coastkeeper Comment No. 27: The Order sets the “Remedial Goals” as
| compliance with “Trigger Concentrations” gbove the Alternative Cleanup Levels - and in
some cases ABOVE existing pollutant levels.

As described in the DTR, post-remedial trigger concentrations seek to account for
random variation that is inherent in any sampling data. DTR, at 34-7. It has been determined
that a post-remedial SWAC concentration equivalent to the trigger concentration is statistically
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indistinguishable from the target post-remedial SWAC given the number of samples that make
up the SWAC. Attachment A, Exponent Critique, at 4.

EHC/Coastkeeper’s assertion that the cleanup can be completed without removing any
mercury from the Site is misleading, and takes the post-remedial trigger out of the context in
which it is to be used. While the trigger concentration for mercury (0.78 mg/kg) is higher than
the pre-remedial Sitewide SWAC (0.72 mg/kg), it is much lower than the concentration in the
remedial footprint. As noted above (see response to Comment No. 14), the mercury SWAC at
the Site is not highly elevated (1.2x background), and average mercury levels do not presently
pose a significant risk to any receptor.” The primary cleanup goal with respect to mercury is to
remove isolated areas of elevated mercury, not to lower the Sitewide SWAC. Elevated mercury
is limited to a few areas, and these areas have been targeted by the DTR recommended cleanup.
Eight of the 10 polygons with the highest surface concentrations of mercury are included in the
proposed footprint (see DTR Table 33-4), with concentrations ranging from 4.5 to 1.2 mg/kg.
The post-remedial monitoring program will ensure that these target areas are remediated, and
verify that the target Sitewide mercury SWAC (which is only shghtly lower than the pre-
remedial SWAC) is achieved within reasonable statistical precision, Id.

SDAT91154°



Mr. Frank Melboumn,
June 23, 2011
Page 23

LATHAMeWATK]|NSue

Figure 1:
Mercury SWAC under Economic
Feasibility Scenarios
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Remedial Scenario

[NASSCO Comment No. 288, CAQ at [ 33, 34, Order Directive D, DTR at §§ 33, 34,
Appendices 33, 34] :

EHC/Coastkeeper Comment No. 28: The Post Remedial Monitoring pr;gram will (|

mask ongoing pollutant problems,

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 64-65, 68,

Compositing samples over the entire site is a meaningful way to analyze and assess
average concentrations across the site. Sitewide average concentration (in the form of SWAC) is
the basis for specifying the alternative cleanup levels, and is the appropriate basis on which to
assess cleanup success. Attachment A, Exponent Critique, at 4. '
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The stratification scheme described in the DTR is intended to provide interpretive
information concerning the spatial distribution of COC concentrations throughout the Site, and
will document, not mask, the true spatial extent of COC concentrations throughout the Site. Id.

Similarly, the subsampling and replication framework described in Section D of the
TCAO is an appropriate method to assess whether the alternative cleanup levels were achieved
and the remediation was successful. Id. Collecting replicates is useful to provide an estimate of
variances in the compositing process, and will improve the estimates of the COC concentrations
in each of the polygon groups and facilitate evaluation of remedy effectiveness. Id.

[NASSCO Comment No. 289, CAO at 9 34, Directive D, DTR at § 34, Appendix 34]

EHC/Coastkeeper Comment No 29 The Post Remedlal Momtonng program faﬂT

t to requlre samples from each polygon at the 51te

This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment No.
28, above.

In addition to composited average concentrations at areas across the Site, post-remedial
toxicity testing will be conducted at a specified number of stations within the remedial footprint,
to assess that organisms with a small home range are protected (see DTR Section 34.2. e

[NASSCO Comment No. 290, CAO at 1] 34; Directive D.l.c, DTR at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 30 Composnmg surface sedlment mto six polygon

| groups during Post Remedial Monitoring will mask the true extent of contamination
| remaining at the Shipyard Sediment Site. .

This comment is addressed in NASSCO’s Response o EHC/Coastkeeper Comment Nos.
28 and 32. :

[NASSCO Comment No. 291, CAO at 9 34, Directive D, DTR, at § 34, Appendix 34]

EHC!Coastkecper Comment No 31 The “success” of thc cIean-up w111 rely hcavﬂ

on data from polygons that were not drcdged o

Sitewide SWAC values are being used to assess the cleanup success. It is necessary to
determine SWAC values in order to evaluate whether the remedial goals expressed in the
alternative cleanup levels have been met, and SWAC measurements necessarily include data

- from areas outside the remedial footprint. Attachment A, Exponent Critique, at 5.

INASSCO Comment No. 292, CAO at 9§ 34, Directive D, DTR, at § 34, Appendix 34]
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r loskeer Comment No. 32 The Post Remedial tor rograSix |
| sampling areas are arbitrary. '

The six sampling areas were defined in a systematic and rational manner. Attachment A,
Exponent Critique, at 5. Site stations were pooled into zones of each shipyard with similar size,
bathymetry, distance from shore, and COC concentration. Id. All polygons within a group are
either contiguous or in close proximity. Id.

[NASSCO Comment No. 293, CAO at q 34, Directive D, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 33: The Post Remedial Monitoring plan’s J
requirement to test replicate sub-samples of composited sediment samples tests how good

| the lab is, not the variability / of pollutants remaining at the Site.-

The described replication is not intended to assess variability in the site chemistry or
conditions. As described in the DTR, “The three replicate sub-samples of composite samples
provide an estimate of variances in the compositing process” (DTR, page 34-5). This is an
important quality control check on the post-remedial monitoring procedure. Attachment A,
Exponent Critique, at 5. '

[NASSCO Comment No. 294, CAO at § 34, Directive D, DTR, at § 34, Appendix 34]

) -ﬁC/Coastkeeper Comment N he Post Remedial Monitoring plan will not K
provide the data to verify whether the remediation has been effective in protecting human
| health and aquatic-dependent wildlife.

The post-remedial monitoring plan is designed to verify that remedial objectives (i.c.,
post-remedial SWAC values) have been met, and is among most extensive ever tmposed in any
sediment cleanup in San Diego Bay. Gibson Depo, at 133:17 — 135:7. It has been determined by
the Regional Board Staff and demonstrated in the DTR that these objectives are protective of
beneficial uses. Further, as NASSCO discussed extensively in its initial comments, there is
substantial evidence that the remedial objectives, which are much lower than previous cleanups
as similar sites in San Diego Bay, are overly conservative.

[NASSCO Comment No. 295, CAO at Y 34, Directive D, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 35: The sub-sampling approach will not pride 1
Regional Board staff with the information necessary to determine whether remediation has
been effective at protecting human health or aquatic-dependent wildlife.

This comment is addressed in NASSCO’s Response to EHC/Coastkeeper Comment No,
33, above. :

[NASSCO Comment No. 296, CAO at § 34, Directive D, DTR, at § 34, Appendix 34]
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_ EHC/Coastkeeper Comment No. 36: Failure to assure that the Alternative Cleanup
Levels are met through the remedlatlon )T Process re renders the cleanup 1llegal

As discussed in rebuttal to other comments herein, the TCAQO does not fail to assure that
‘the alternative cleanup levels are met through the remediation process. First, it is necessary to
assume an average COC concentration for the remediated area in order to calculate a sitewide
post-remedial SWAC. Attachment A, Exponent Critique, at 5. The fact that the post-remedial
SWAC calculations were completed with the assumption that the SWAC inside the footprint will
be remediated to the background concentrations derived in Section 29 of the DTR is a
conservative (i.e., protective) assumption, since it is likely that the SWAC within the remedial
tootprint following the remediation will be less than the background UPL. Id.

Second, the 120% background trigger for a second dredging pass is not a “failure to
assure the alternative cleanup levels are met.” Rather, this is'a means of accounting for the
natural variability in sediment conditions in determining whether the alternative cleanup levels
have been met. Gibson Depo, at 133:17 — 135.7 (confirming that there is natural variability in the
data collected, and that the purpose of post-remedial monitoring is to ensure the cleanup standard
has been met); Id. If such variability is not accounted for, additional dredging could be triggered
even though the post-remedial SWAC has been met. Accordingly, “it is critical to account for
the variability of the predicted post-remedial SWAC” and trigger concentrations must be set to

“represent the surface-area weighted average concentration expected after cleanup, accounting
for the vamab111ty in measured concentrations throughout the area.” DTR, at 34-7. The trigger
concentrations were thus developed appropriately, recognizing the reality that measurements of
sediment chemical concentrations always are associated with some degree of error.

[NASSCO Comment No. 297, CAO at § 34, Directive D.6, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 37: The proposed cleanup falIS to requlre the best |

) iavergualiGyeessonabien

Resolution 92-49 authorizes the Regional Board to set cleanup levels above background,
where background conditions cannot be restored considering economic and other factors. DTR,
at 36-7. Any determination of “the best water quality reasonable” must therefore include an
economic feasibility analysis; for the reasons discussed above, the Regional Board’s analysis is
overly conservative, and monitored natural attenuation is the only economically feasible remedy,
given the minimal incremental benefit associated with active remediation versus monitored
natural attenuation. Exponent Report, at 19-13; Barker Depo, at 204:21 — 206:6.

EHC/Coastkeeper argues that the proposed cleanup fails to require the best water quality
reasonable for the following reasons: (1) narrative alternative cleanup levels for aquatic life
~ canniot ensure that beneficial uses will not be unreasonably affected at the Site; (2) the footprint
is too small; and (3) the remédial and post-remedial monitoring are insufficient. Each of these.
erroneous assertions is addressed in reply to EHC/Coastkeeper Comment Nos. 38 — 77, below.
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[NASSCO Comment No. 298, CAO at 9 32, 33, Directives A, B.1.1,D, DTR, at §§ 32, 33,
Appendices 32, 33]

EHC/Coastkeeper Comment No. 38: The Alternative Clean-up Levels cannot
} ensure that fish and benthic invertebr

ate beneficial uses will not be unreasonably affected

| at the Shipyar

d Sediment Site.

Benthic invertebrate communities are protected by inclusion of “likely impacted” Triad
stations in the proposed remedial footprint, and application of protective site-specific chemistry
benchmarks (SS-MEQ and LAET), as well as additional safety buffers, to assess non-Triad
stations. Attachment A, Exponent Critique, at 6. Moreover, a detailed statistical comparison of
histopathology (i.e., incidence of lesions) in fish captured at the Site with reference area fish has
already indicated that there are no significant adverse effects in Site fish as a result of observed
chemistry concentrations, Exponent Report, at §§ 8.2, 9.3.4.

[NASSCO Comment No. 299, TCAO, at q 32, Directives A.2.a, A.2.c, DTR, at § 32]

. EHC/Coastkeeper Comment No. 39: The Ord
i clean-up levels for benthic invertebrates and fish

pomm e O

EHC/Coastkeeper suggests that the alternative cleanup levels will not be protective of
benthic invertebrates and fish, when in fact, the TCAO and DTR are highly protective of both
benthic invertebrates and fish.

EHC/Coastkeeper relies primarily on the conclusions in the March 2011 MacDonald
Report, which is currently subject to a motion for exclusion due to Mr. MacDonald’s unethical
conduct during the discovery process (including destruction of evidence). Mr. MacDonald’s
report acknowledges that “reliance on multiple lines of evidence is genetally recommended for
assessing contaminated sediments,” but claims that the cleanup levels are not protective of
aquatic life based on several invalid criticisms, including: (1) SS-MEQ), which is the metric Mr.
MacDonald refers to as being used to evaluate sediment chemistry data in the non-triad samples,
is not effects-based; (2) the reference pool used to evaluate the results of the amphipod test is
invalid because it included several survival values below 80%; and (3) reference pools for the
bivalve and echinoderm toxicity tests were invalid because the bivalve reference pool included
only four stations and the echinoderm reference pool included two samples with fertilization
rates below 70%.

All three of these critiques are invalid. First, Mr. MacDonald’s assertion that SS-MEQ
does not provide an effects-based tool for predicting adverse effects on benthic communities is’
incorrect, as the SS-MEQ was specifically developed to be a site-specific, effects-based
assessment tool. DTR, at § 32.5.2. It was developed using all six of the “likely” impaired
stations that were found at the Site under the DTR’s effects-based triad analysis, and is therefore
directly analogous to the manner in which Long, et al. (1995) developed ERM values.
Attachment A, Exponent Critique, at 6. Further, the predictive reliability of SS-MEQ was
evaluated, and a threshold of 0.9 selected, using the site-specific effects determinations for the 30
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triad stations, as well as the five supplemental triad stations sampled at the Site. Accordingly,
there is no scientific basis for asserting that SS-MEQ is not effects-based. Id. Additionally,
using SS-MEQ rather than SQGQ] to assess impacts on benthic communities is justifiable
because the SQGQ1 is based on generic sediment quality values that do not explicitly consider
site-specific condltlons whereas SS-MEQ is based on chemical and biological data collected at
the Site. Id.

Second, Mr. MacDonald’s criticisms of the reference pool as it relates to the amphipod
toxicity test are unfounded. The reference pool for the Site was selected by the Regional Board
to comply with EPA guidance, as well as methods commonly used by environmental
practitioners in assessing sediment. DTR, at § 17.2 (summarizing EPA guidance documents for
reference pool selection). Applicable guidance states that reference areas should reflect the
habitat conditions and background levels of chemical contamination that would exist at a study
site in the absence of site-related sediment contamination. Attachment A, Exponent Critique at
7. Reference conditions should incorporate levels of chemical contamination or biological
responses that are considered representative of the general conditions of a water body removed.
‘Thus, the DTR appropriately sought to select reference areas “consistent with the San Diego
Water Board’s goal of establishing a reference condition that represents contemporary bay-wide
ambient background contaminant levels that could be expected to exist in the absence of the
Shipyard Sediment Site discharges and some level of natural variability in toxicity and benthic
communities that could exist due to factors other than sediment contamination.” Id. If, as Mr.
MacDonald suggests, reference stations with amphipod survival of less than 80% were excluded,
the analysis would ignore the full range of responses that occur in valid reference areas in San
Diego Bay, and bias the analysis to in favor of a pre-conceived notion concerning what the
minimum level of survival in reference areas should be. Notably, sediment management
standards from other jurisdictions recognize that amphipod survival in reference areas may be as
low as 75%. See BAE Initial Comments (citing Washington State Sediment Management
Standards (Ecology 1995); Phillips et al. (2001)).

Third, Mr. MacDonald’s criticisms of the reference pools for the remaining toxicity tests
are also unjustified. In addition to the above discussion concerning the selection of reference
pools, the results of the DTR bivalve and echinoderm tests were the same as those found by
Exponent, using a different reference pool and different statistical procedures (analysis of
variance vs. reference envelope). Id. Accordingly, these results demonstrate that the statistical
results for both tests are robust, since they were the same under two different methods of
analysis. Id.

Lastly, Mr. MacDonald’s criticisms focus on the toxicity results for reference stations to
the exclusion of other factors involved in selection of the reference pool; however, additional
information, such as chemistry and benthic community information, was also used to select the
reference pool.

[NASSCO Comment No. 300, TCAO, at 4{ 17, 29, 32, Directives A.2.a, A.2.c, DTR at § 17,
29, 32, Appendices 17, 32]
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EHC/Coastkeeper Comment No. 40: Failure to include numeric cleé;irup levels to
protect fish is particularly egregious, as no information was presented in the Order or the
DTR on how the potentlal for adverse efi‘ects on fish were exphc1tly consuiered

J

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 60.

EHC/Coastkeeper erroneously states that the TCAO and DTR provide no information
concerning the potential for adverse effects on fish at the Site. However, the DTR contains
detailed analyses assessing impacts to spotted sand bass, including fish histopathology analysis
and PAH metabolite analysis in fish bile, as well as evaluations of chemistry data and indirect
1impacts to fish via the benthic community. Exponent Report, at §§8.2, 8.3, 9.3.4, 9.3.5. As
discussed in NASSCO’s Initial Comments, empirical data were collected at the Site and
evaluated for effects on spotted sand bass, and unacceptable risks were not found. Exponent
Report, at §§8.2, 8.3,9.3.4,9.3.5. The Regional Board also conducted an independent analysis,
based on the data collected by Exponent, extensively evaluating the potential effects of sediment
contamination on fish at the Site, and concluded that no effects could be conclusively attributed
to contaminant exposure at the Site. DTR, at A15.1, A15.2. Because no adverse effects on fish
were detected, numeric cleanup levels for fish are not necessary. Attachment A, Exponent
Critique, at pp. 7-8. Moreover, even though there are no demonstrated adverse effects on fish,
the TCAO conservatively requires remediation of “all areas determined to have sediment
pollutant levels likely to adversely affect the health of the benthic community,” which would
also protect benthic fish. TCAO, at Table 2; Attachment A, Exponent Critique, at 8.

[NASSCO Comment No. 301, TCAO, at {9 15, 32, Directives A.2.a, A.2.c, DTR, at §§ 15,
32, Appendlces 15, 32]

EHC/Coastkeeper Comment No. 41: The lines of evidence developed to assess
benthic invertebrate communities are likely to be minimally protective as they rely on
i comparisons to a reference pool that included samples that would not meet criteria for
neganve control samples

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 59-60.

Consistent with California Water Code Section 13304 and State Water Board Resolution,
a reference pool should represent San Diego Bay conditions absent Shipyard Sediment Site
discharges. That is, an appropriate reference pool for benthic community assessment should
include all stressors and conditions that could affect the benthic community, with the exception
of site-related chemical contamination. Attachment A, Exponent Critique, at 8. The DTR
correctly states that the reference pool is intended to distinguish between pollution effects at the
Site, and those found generally in the surrounding water body. DTR, at 17-2. Meeting criteria
for negative laboratory controls is not a criterion for reference selection. Id. Attachment A,
Exponent Critique, at __. The presence of all non-Site related stressors, including background
chemical contamination, are part of the reference condition. Id.
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[NASSCO Comment No, 302, TCAO, at 9 14-19, 32, Directives A.2.a, A.2.c, DTR, at §§
-14-19, 32, Appendices 15, 17, 18, 19, 32} :

‘ EHC/Coastkeeper Comment No. 42: The Proposed Remedial Footprint is too sma
| to ensure that the remaining pollutant levels will not unreasonably affect present and
anticipated beneficial uses of San Diego Bay.

- Size of the remedial footprint is irrelevant to the assessment of beneficial uses or
remediation to mitigate beneficial use impairment. Attachment A, Exponent Critique, at §. The
only relevant consideration is whether residual sediment chemicals are protective of beneficial -
uses, as determined by exposure assessment on an appropriate spatial scale. Id. At many sites,
remedial goals can be achieved through the selective removal of hot spot contamination. Id.

Further, there is ample evidence set forth in NASSCQ’s Initial Comments demonstrating
that the cleanup is excessively conservative, and that site conditions do not warrant any
remediation beyond monitored natural attenuation, which is already occurring.

[NASSCO Comment No. 303, TCAO, at ¥ 32, 33, Attachment 2, DTR, at §§ 32, 33,
Appendices 32, 33]

EHC/Coastkeeper Comment No. 43: Problems with the development of th
Proposed Remedial Footprint results in a cleanup that achieves less than the best water
| quality reasonable.

EHC/Coastkeeper states that the following five factors relating to the development of the
footprint result in a cleanup that achieves less than the best water quality reasonable: (1) an
insufficient number of samples were collected to accurately determine the nature and extent of
contamination at the Site, given the variability of contaminants; (2) ranking the polygons using
the SWAC value fails to consider potential adverse effects on  human health or the environment,
and ignores certain contaminants; (3) the footprint excludes 15 polygons with higher chemistry
than the least-contaminated polygon in the proposed footprint; (4) the thresholds used to
determine whether polygons are “Likely” impacted are problematic, including the use of SS-
MEQ and 60% LAET; and (5) the DTR does not adequately consider potential adverse effects on
fish with small home ranges.

First, as discussed in NASSCO’s Initial Comments, Site conditions are generally
favorable, and any active remediation will result in only minimal benefits. Second, under
Resolution 92-49, the Regional Board is required to consider economic feasibility in setting
alternative cleanup levels; an expanded footprint would not be consistent with the requirements
of Resolution 92-49 given the fact that only minimal benefits, if any, would be achieved, at
substantial cost to the parties named to the TCAO. Third, for the reasons discussed below, these
comments are without scientific merit, and do not support an expanded footprint.

INASSCO Comment No. 304, TCAO, at §¢ 32, 33, DTR, at §§ 32, 33, Appendices 32, 33]
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EHC/Coastkeeper Comment No. 44: An insufficient number of samples were
collected to accurately determine the nature and extent of contamination at the 148-acre
Shipyard Site, given the variability of contaminants at the site.

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 30.

EHC/Coastkeeper suggests that an insufficient nuimber of samples were collected to
accurately determine the nature an extent of contamination at the Site; however the sediment’
investigation by Exponent, upon which the DTR analyses are based, was conducted with
substantial oversight from the Regional Board and has been described by Regional Board Staff
(*Staff”) as “the most extensive sediment investigation even conducted for a site in San Diego
Bay,” if not California. Barker Depo, at 80:2 — 80:22; 82:3 — 82:4, 83:14 — 83:23. See also
DTR, at 13-2 — 13-3 (summarizing Staff and stakeholder involvement in the sediment .
investigation); Exponent Report, at 1-2 — 1-4 (summarizing the directives and guidance prov1ded
by Staff throughout the planning and execution of the sediment investigation and Exponent
Report. Staff confirmed that approximately 65 stations were sampled, including 30 triad
stations, 35 non-triad stations, with sediment chemisiry and benthic community profiling data
collected. Barker Depo, at 80:2 — 80:22. Staff did not recall collecting 30 or more triad stations
for any other sediment matter in San Diego Bay. Id. Further, Staff described the study as
“detailed” and “very thorough.” Id., at 82:3 — 82:4, 82:14 — 83:23.

The Site assessment approach, including the sample types, number, and density were all
thoroughly vetted by Board Staff prior to implementation in 2001. The DTR analyzes data
collected from 60 stations throughout the Site, distributed consistent with the manner in which
niost investigations are designed at sediment sites. Stations were distributed with the highest
density near sources where the highest COC concentrations would be expected, and with lower
densities in areas further removed from potential sources, where contaminants would be
expected to be more widely dispersed by winds, waves, and tides. In fact, Mr. MacDonald
described exactly this type of distribution scheme when he suggested that “to address concerns
regarding spatial variability in sediment chemistry, investigators frequently design sediment
sampling programs to provide a high density of samples in the vicinity of point sources
discharges.” March 2011 MacDonald Report, at 10. Given the extensive and unparalleled scope
of the sediment investigation, including the number of stations sampled, the contention that an
insufficient number of stations were analyzed is unsupportable.

[NASSCO Comment No. 305, TCAO, at 94 13, 32, DTR, at §§ 13, 32, Appendix 32]

EHC/Coastkeeper Comment No 45 Rankmg the polygons from most- to least—
contaminated using the Composite Surface Weighted Average Concentration (SWAC)
| Value falls to consnder the potentlal adverse effects on human 1 health or the envn-onment. ;

NASSCO agrees with BAE’s commments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 31-32.
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EHC/Coastkeeper states, without explanation, that ranking polygons from most to least
contaminated using the composite SWAC value fails to consider the potential adverse effects on
human health or. the environment, citing to MacDonald who reiterates the same unsupported
conclusion. EHC/Coastkeeper has provided no credible evidence that the proposed TCAO is not
protective of human health or the environment.

[NASSCO Comment'No. 306, TCAO, at §9 32, 33, DTR, at §§ 32, 33, Appendices 32, 33]

EHC/Coastkeeper Comment No 46 The PrOposed Remedlal Footprlnt arbltrarlly

excludes 15 polygons that are more contammated from a sedlment chemlstry standpoint -

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 43, 57.

[NASSCO Comment No. 307, TCAO, at 433, DTR, at § 33, Appendix 33]

EHC/Coastkeeper Comment No 47; The thresholds the DTR uses to determmlng
[s1c] whether polygons that are “leely” 1mpacted are problematlc

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 64-65, 68.

[NASSCO Comment No. 308, TCAO,.at § 32, DTR, at § 32, Appendix 32]

7 EHC/Coastkeeper Comment No 48 The Proposed Remedlal Footprint excludes

eight polygons that, under the DTR’s own methodology, should have been included.

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 54-55.

[NASSCO Comment No. 309, TCAO, at ¢ 32, 33, Attachment 2; DTR, at §§ 32, 33,
Appendices 32, 33]

EHC/Coastkeeper Comment No 49 The Proposed

excludes NA22.

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 55.

EHC/Coastkeeper states that the inclusion of NA22 within the area being evaluated as
part of the TMDLs for Toxic Pollutants in Sediment at the Mouth of Chollas Creek is an
insufficient basis for excluding it from the instant cleanup. NASSCO incorporates by reference
the comments previcusly submitted by BAE on this issue. BAE Initial Comments, at 42:23 —
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43:13. The TCAO and DTR are clear that the Regional Board made an informed administrative
decision to exclude NA22 from consideration as part of the Shipyard Sediment Site for purposes
of the TCAO. TCAOQO, at ¥ 33; DTR, at 33-3.

Although the triad weight-of-the-evidence ana1y51s categorized NA22 as “Likely”
impaired, this designation was based upon “Moderate” chemistry, toxicity, and benthic
community results for each of the three legs of the triad. DTR, at 33-4 (citing Table 18- ).
However, NA22 is an area where propeller testing occurs routinely, suggesting that the observed
benthic condition may be the result of physical impacts, rather than site contaminants. DTR, at
33-4. Additional sampling in connection with the TMDL proceeding may clarify the cause of
the potential impairment, and permit the Regional Board to make a more fully informed decision
concerning what, if any, remediation is required. Because there is expected to be substantially
more data available to evaluate the cause of observed impacts to NA22 following the completion
of the TMDL proceedings than is presently available, the Regional Board’s decision to exclude
NA22 from the current cleanup is reasonable.

[NASSCO Comment No. 310, TCAO, at § 33, Attachment 2; DTR, at § 33, Appenttix 33]

EH/Castkeeper Comment No. 50: The Proposed Remedial Footprint eldes -
NAO1, NAO4, NA07, NA16, SW06, SW18 and SW29 - which pose unacceptable risks to fish |

and the benthlc commumty

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 54, 57.

[NASSCO Comment No. 311, TCAO, at §{ 32, 33, Attachment 2; DTR, at §§ 32, 33,
Appendices 32, 33]

1 EHC/Coastkeeper Comment No. 51 The Remedlatmn Mon:tormg is msufficlent to
assess remedial activities’ impacts on water quality, to evaluate the effectiveness of
remedial measures, or to identify the need for further dredging to achieve clean-up goals at |}
) the Shlpvard Seduuent Slte

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 62-63.

[NASSCO Comment No. 312, TCAO, at { 34, Directive B.1.1, DTR, at § 34, Appendix 34]

| EHC/Coastkeeper Comment No 52 The water quahty component of the .
| Remediation Monitoring program fails to provide safeguards to ensure data collected
reveals actual water quahtv condltlons

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. Seg¢ BAE Initial Comments, at 62, 64-65.

SINT91154



Mr. Frank Melbourn
June 23, 2011
Page 34

LATHAMeWATKINSue

[NASSCO Comment No. 313, TCAO, at { 34, Directive B.1.1, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 53: The Remediation Monitoring program allows
the Dischargers to measure compliance with ambiguous water quality monitoring goals
| through modeling, which will not provide data of actual conditions sufficient to determine
| whether dredgmg is vmlatmg water quahty standards :

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 66.

[NASSCO Comment No. 314, TCAO, at § 34, Directive B.1.1, DTR, at § 34, Appendix 34]

EHCICoastkeeper Comment No 54 The Remedlatlon Momtormg allows
§ Dischargers to abandon daily water quality monitoring if no samples exceed water quality

§ targets for three days in a row. Abandoning daily monitoring is problematic because it [sic]
the variability.in turbidity or dissolved oxygen levels is not associated primarily with
_operatmn of the dredge

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 65.

[NASSCO Comment No. 315, TCAO, at q 34, Directive B.1.1, DTR, at § 34, Appendix 34}

EHC/Coastkeeper Comment No 55: The Remedlatlon Moaltor;rlg fails to spemfy
the numeric “water quahty standards” that must be comphed wnth durmg remedlatmn

NASSCO agrees with BAE’s comments on this: topic, and incorporates those comments
herein. See BAE Initial Comments, at 62.

[NASSCO Comment No. 316, TCAOQ, at § 34, Directive B.1.1, DTR, at § 34, Appendix 34]

EHCICoastkeeper cé?n?ﬁaﬁ% 56 ’fhe Remedlatmn Momtorlng falls to requlre
K dlschargers to take all the samples from down current locatlons

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 64..

[NASSCO Comment No. 317, TCAO, at 9 34, Directive B.1.1, DTR, at § 34, Appendix 34]
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NASSCO agrees with BAE’s comments on this topic, and 1ncorp0rates those comments
~ herein. See BAE Initial Comments, at 64.

[NASSCO Comment No. 318, TCAO, at § 34, Directive B.1.1, DTR, at § 34, Appendix 34]

N EHC/Coastkeeper Comment No. 58: The Remediation Monitoring mandates that N
samples be collected 10 feet deep instead of the depth with the highest level of momtored
| variables.

NASSCO agrees with BAE’s comments on this top1c and 1ncorporates those comments
herein. See BAE Initial Comments, at 65.

[NASSCO Comment No. 319, TCAO, at § 34, Directive B.1.1, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Comment No 59 The Remedlatlon Momtorlng fanIs to requlreJ

that water samples need to be collected long enough after dredging commences for the day
to glve the piume tlme to reach the samplmg locatmn

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 65.

[NASSCO Comment No. 320, TCAO, at { 34, Directive B.1.1, DTR, at § 34, Appendix 34)

EHC/Coastkeeper Comment No 60: The Remedlatmn Momtormg falls to spec1fy
| Which best management practices should he employed to reduce or eliminate resuspended
| sediments from being [sic] traveling to other areas, harming water quality or
_recontaminating adjacent areas.

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 65.

[NASSCO Comment No. 321, TCAO, at ¥ 34, Directive B.1.1, DTR, at § 34, Appendix 34]

EHC/C(;astkeeper Comment No. 61: The sediment component of the Remediation

Monitoring program fails to require data collection to confirm Cleanup Levels are

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 65.
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[NASSCO Comment No. 322, TCAO, at 9 34, Directive B.1.1, DTR, at § 34, Appendix 34]

_ EHC/Coastkeeper Comment No. 62 The Order and DTR pr0v1de mconsmtent
| sampling requirements; the Order requires that samples be collected deeper than the

i upper Scm, while the D‘I‘R requires that samples be collected deeper than the upper lOcn’L

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comiments, at 66.

[NASSCO Comment No. 323, TCAO, at q 34, Directive A.2.a, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 63: Vagueness in the mkognitoriug-requirements
permits Discharges to collect only one sample from each polygon, which is insufficient
_glven the sedlment ehemlstrv varlabllltv Wlﬂll!l polygons

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments.
herein. See BAE Initial Comments, at 65.

[NASSCO Comment No. 324, TCAO, at § 34, Directive B.1.1, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 64: Vagueness in the monitoring requirements
| allows sediment sampling to target the historic sampling locations, leaving other locations

|| within the remedial footprint unsampled and ignoring elevated contaminant levels that
| may occur in those unsampled areas.

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 65.

{NASSCO Comment No. 325, TCAO, at 4 34, Directive B.1.1, DTR, at § 34, Appendix 34]

| EHC/Coastkeeﬁer Comment No. 65: The DTR explains a sampling protocol that
req,uires the sampling team to visually examine each sediment sample and try to identify

undisturbed sediments ” These sampling procedures are inappropriate and will be nearly

The final sampling procedures will be proposed and reviewed for technical adequacy as
part of the Remediation Monitoring Plan.

INASSCO Comment No. 326, TCAO, at q 34, Directive B.1.1, DTR, at § 34, Appendix 34]
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EHC/Coastkeeper Comment No. 66: The DTR explains that a sand cap would be
necessary at times, but the Remediation Monitoring fails to explain what those eriteria are

and who would make such determmatlon

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 66.

[NASSCO Comment No. 327, TCAO, at ¥ 34, Directive B.1.1, DTR, at § 34, Appendix 34]

EHC/Coasteper Comment No. 67: 'I"he Post Remedial Monitornimn_g program is
poorly designed and will not require data collection to accurately evaluate post-
‘ remedlatlon conditions.

NASSCO agrees with BAE’s comments on this t0p1c, and incorporates those comments
herein. See BAE Initial Comments, at 67-73.

[NASSCO Comment No. 328, TCAO, at 9 34, Directive D.1, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 68: Post Remedial Monitoring excludes NA22
wholesale from the Post Remedial Monitoring plan, even though NA22 is part of the Site.
NA22 must be included in any Post Remedial Monitoring because it is a part of the

Shipyard &g_iglent Site.

NASSCO agrees w1th BAFE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 42, 55, 57. NASSCO also incorporates its response to
EHC/Coastkeeper Comment No. 49, concerning the bases for excluding NA22 from the Site for
purposes of the TCAO.

[NASSCO Comment No: 329, TCAO, at 9§ 34, Directive D.1, DTR, at § 34, Appendix 34)

EHC/Coastkeeper Comment No 69 The approach to evaluatlng post—remedlal

"} conditions is likely to underestimate sediment toxicity because the DTR relied on
inappropriate thresholds.

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 34-36.

INASSCO Comment No. 330, TCAO, at { 34, Directive D.1.c, DTR, at § 34, Appendix 34)
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EHC/Coasteéper Comment No. 70: uniring sed_ifnent samBTes to be collected at
| only five sampling stations to evaluate benthic community conditions is inadequate because
§| it will provide data on only about eight percent of the polygons at the Sediment Shipyard

| Site.

As stated in the DTR, “The purpose of assessing benthic community conditions as part of
post-remedy monitoring is to demonstrate the remediation will successfully create conditions
that would be expected to promote re-colonization of a healthy benthic community” DTR, at 34-
8. There is no intention nor need to re-evaluate the benthic community at the entire Site.
Attachment A, Exponent Critique, at 9. The DTR further states “The intent of these benthic
community measurements is to frack the degree to which the benthic community re-colonizes the

area and will not be used to evaluate the success of the remedy” DTR, at 34-11.

[NASSCO Comment No, 331, TCAO, at § 34, Directive D.1.c, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 71: The Post Remedial Monitoring plan should be
expanded to provide a more robust basis for evaluating exposure of benthic invertebrates

i to contaminants at the site and for assessing sediment toxicity, and include testing from
appropriate reference sites. ‘

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 73.

[NASSCO Comment No. 332, TCAO, at § 34, Directive D.1.c, DTR, at § 34, Appendix 34]

EHCXanstkeeper Comment No. 72: The Post Remedial Monitoring program’s

bioaccumulation requirements are insufficient.

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 69-70, 72.

[NASSCO Comment No. 333, TCAO, at § 34, Directive D.1, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Comment No. 73: Because the bioaccumulation criteria are not ||
effects-based, they will not be useful for determining if conditions at the Shipyard Sediment
Site will be unreasonably affecting San Diego Bay beneficial uses two years, five years, or

il ten years after the completion of remedial actions.

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 70.

Additionally, EHC/Coastkeeper mischaracterizes the intent of the bioaccumulation

testing. As stated in the DTR, “The goals of bioaccumulation testing are to show decreasing
bicaccumulation over time such that at two years post-remediation, the average of stations
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sampled shows bioaccumulation levels below what was measured in the Shipyard Report
(Exponent, 2003) and that this decreasing trend continues at year five post-remediation and, if
determined necessary, at year ten post-remediation” DTR, at 34-6. This is not an effects-based
assessment, but a bioavailability assessment.

[NASSCO Comment No. 334, TCAO, at § 34, Directive D.1, DTR, at § 34, Appendix 34|

_ EHC/Coastkeeper Comment No. 74: Reducing bioaccumulation levels below the
| pre-remedial levels would not ensure that aquatic organisms utilizing habitats at the site
| would have tissue concentrations of contaminants of concern low enough to support

§ beneficial uses.

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 6, 70, 72.

[NASSCO Comment No. 335, TCAO, at 9 34, Directive D.1, DTR, at § 34, Appendix 34]

EHC/Coastkeeper Commert No. 75: The Order fails to include rules—i)ecifying
what actions the Dischargers must take if sediment chemistry results for the post-
| remediation sediment samples exceed the thresholds included in the Order.

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments.
herein. See BAE Initial Comments, at 73-76.

[NASSCO Comment No. 336, TCAO, at 9 34, Directive D.1, DTR, at § 34, Appendix 34]

EHC/Coastkper Comment No. 76; The Order fails to include rules specifying |
what actions the Dischargers must take if toxicity to one or more species is observed during |
the Post Remedial sampling and testing,

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 71, 73.

[NASSCO Comment No. 337, TCAO, at 9 34, Directive D.1, DTR, at § 34, Appendix 34]

1 EHC/Coastkeeper Comment No. 7: The Order does not lial;a_trigg
u)ﬂggl_ for evaluating sediment chemistry for benthic exposure, :

NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 74.

[NASSCO Comment No. 338, TCAO, at { 34, Directive D.1, DTR, at § 34, Appendix 34]
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[ﬁ' : EI—iC/Coastkeeper oment No. 78: The DTR incorrectly claims that the

Proposed |
Remedial Footprint “captur ——

... impacted stations.”

EHC/Coastkeeper claims that the DTR incorrectly claims that the proposed remedial
footprint “captures 100 percent of Triad “Likely” . . . impacted stations” because the proposed
remedial footprint excludes NA22. As discussed above in NASSCO’s Response to
EHC/Coastkecper Comment No. 49, the Regional Board made a rational decision to address
NAZ22 as part of the TMDL process, so that additional information concerning the cause of
impairment at NA22 could be gathered. This decision was explained thoroughly in the DTR,
which clearly states that NA22 “is not considered part of the Shipyard Sediment Site for
purposes of the CAO.” DTR, at 18-2, 18-11, 18-16, 18-19, 18-23, 18-24, 32-32, § 33.1.1. The
decision to exclude NA22 is well within the Regional Board’s discretion, and does not render
untrue the statement that the proposed remedial footprint “captures 100 percent of Triad “Likely”
... impacted stations” since for purposes of the TCAQO, NA22 was expressly not included in the
definition of the Site.

[NASSCO Comment No. 339, TCAO, at ¥ 18, 33, DTR,rat §§ 18, 33, Appendices 18, 33]

EHC/Coastkeeper Comment No. 79: The DTR claims that the ranking process
“used Triad data and site-specific median effects quotient (SS-MEQ),” but the Excel file

used to create the worst-to-least contaminated ranking only includes the SS-MEQ and not
Triad data.

The economic feasibility analysis relied on the composite SWAC ranking to determine
remedial ordet, not the Triad data or SS-MEQ values.

[NASSCO Comment No. 340, TCAO, at 4 31, 33, DTR, at §§ 31, 33, Appendices 31, 33]

EHC/Coastkeeper Comment No. 80: The Order incorrectly concludes that “clean-
| up of the remedial footprint will restore any injury, destruction, or loss of natural
resources.” The San Diego Regional Board does not have authority to conduct natural
resource damage assessments because only the Natural Resources Trustees have authority |
1 to conduct natural resource damage assessments and to draw conclusions regarding injury
to natural resources and the effectiveness of remedial actions in terms of restoring natural
i resource values,

|

The Regional Board is empowered to “coordinate with the state board and other regional
boards, as well as other state agencies with responsibility for water quality, with respect to water
quality control matters, including the prevention and abatement of water pollution and nuisance,”
Cal. Wat. Code § 13225(a). Additionally, as EHC/Coastkeeper has pointed out, under
Resolution 92-49, the Regional Board must ensure that constituents at concentrations below the
alternative cleanup levels “will not pose a substantial present or potential hazard to human health
or the environment,” and must also weigh factors including “the current and potential uses of
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surface waters in the area” and “the potential damage to wildlife {and] vegetation . . . caused by
exposure to waste constituents.”

The Regional Board has extensively evaluated many of the types of effects that could
constitute injury to natural resources at the Site, including exceedances of sediment quality
guidelines, sediment toxicity, bioaccumulation, fish histopathology, and risks to wildlife from
contaminated prey. Moreover, many of these analyses were developed cooperatively with input
from designated Natural Resource Trustees, including U.S. Fish and Wildlife Service, California
Department of Game, and the National Oceanographic and Atmospheric Administration. The
Regional Board’s statement simply articulates that the cleanup of the remedial footprint at the
Site will improve environmental conditions such that natural resources, including those evaluated
in detail in connection with the Site investigation and cleanup (i.e., benthic macroinvertebrates,
fish, and aquatic-dependent wildlife) will benefit from cleanup. Accordingly, it is appropriate
and reasonable for the Regional Board to consider whether the cleanup will be protective of
natural resources, including whether it will restore any injury, destruction, or loss of natural
resources.

[NASSCO Comment No. 341, TCAO, at 19 32, 36, DTR, at §§ 32, 36]

S—

EHC/Coastkeeper Comment No. 81: The DTR repeatedly refers to “65” polygon;,
| even though there are a total of 66 polygons in the Shlpyard Sedlment Slte

As noted above, station NA22 was specifically excluded from consideration for cleanup
because it is being addressed as part of the Mouth of Chollas Creek TMDL determination,
currently being undertaken by the Regional Board. Thus the total number of stations was
reduced from 66 to 65 for purposes of determining the need for remediation.

[NASSCO Comment No. 342, TCAO, at % 31-34, DTR, at §§ 31-34]

EHC/Coastkeeper—ée;iment No. 82: The Order and DTR miust require that the

remedlatmn achleve the Alternatlve Clean up Levels

EHC/Coastkeeper agree that the proposed Site-Wide Alternative Cleanup Levels are
reasonable, but argue that the alternative cleanup levels are not maximum pollutant
concentrations because the “120% of background” second-dredging pass and the “Trigger
Concentrations” allow the pollutant levels at the Site to exceed the Alternative Cleanup Levels
following remediation.

As discussed in NASSCQO’s Response to EHC/Coastkeeper Comment No. 1,
EHC/Coastkeeper misstate the standards for cleanup under Resolution 92-49. Further, as
discussed in NASSCO’s Response to EHC/Coastkeeper Comment Nos. 19 and 20, the 120%
trigger simply recognizes natural variability in sediment chemical concentrations, which does not
represent a true difference from expected values. Accordingly, the 120% trigger serves to
prevent unnecessary dredging due to natural variability, and is not a mechanism for allowing the
remediated areas to be remain more polluted than background.
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[NASSCO Comment No. 343, TCAO, at § 34, Directives B.1, D, DTR, at § 34]

EHCICoastkeeper Comment No 83: The Regmnal Board should make an
independent finding of what level of cleannp is economically feasible based on all the
A evndence in the record regardmg economlc feasnblhtv

EHC/Coastkeeper argue that the economic feasibility analysis presented in the DTR is
flawed, and suggests that the Regional Board should “independently evaluate the economic
feasibility analysis and determine at what point, if any, benefits of additional remediation
become ‘negligible’ and above which no further remediation should be required.” As discussed
in NASSCO’s Response to EHC/Coastkeeper Comment Nos. 5 through 18, the economic
feas1b111ty analysis in the DTR is overly conservative. Thus the Regional Board has already

“independently evaluate[d] the economic feasibility analysis and determine[d] at what point, if
any, benefits of additional remediation become ‘negligible’ and above which no further
" remediation should be required.”

Further, EHC/Coastkeeper, without any credible basis or economic feasibility analysis of
its own, “urge[s] the Regional Board to set this level well above the $33 million level set in DTR
§ 31.” The Regional Board should decline to replace the present analysis, based on the
unsupported urgings of EHC/Coastkeeper. To the extent that the Regional Board does revise its
economic feasibility analysis, applying Resolution 92-49, the Regional Board should reach the
conclusion that only monitored natural attenuation is feasible, in light of the minimal benefits of
active remediation as discussed in the Exponent Report, and the Cleanup Team’s admissions
that, under Resolution 92-49, the Regional Board could decide that no further cleanup is required
if there is no benefit to an incremental cleanup measure. Moreover, one member of the Cleanup
Team has admitted that, based on his 20-plus years of experience doing cost estimates and then
going out and implementing remediation, the actual cost of remediation often exceeds pre-
remediation estimates by as much as an order of magnitude, providing further evidence that the
true point at which the incremental benefit is no 10nger justified by the incremental cost has
already been exceeded under the DTR’s economic feasibility analysis in the DTR. See
Deposition of Craig Carlisle (“Carlisle Depo”), at 190:16 ~ 191:5. Thus, the TCAO and DTR
analyses are already overly conservative, both in terms of protection of beneficial uses and the

- feasibility analyses; accordingly, no further cleanup is warranted.

[NASSCO Comment No. 344, TCAO, at §¢ 31, 32, DTR, at §§ 31, 32, Appendices 31, 32]

EHC/Coastkeeper Commet No. 84: The Propoe Remedial Footpri;t should b '
enlarged by eight polygons. 7 -
NASSCO agrees with BAE’s comments on this topic, and incorporates those comments
herein. See BAE Initial Comments, at 54.57.

[NASSCO Comment No. 345, TCAO, at 4 31-33, Attachment 2, DTR, at §§ 31-33,
Appendices 31-33]
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_' EHC/Coastkeeper Comment No. 85; The monitoring requirements should be
|| str

engthened to ensure the best water quahty reasonable

NASSCO agrees with BAE’s comments on this topic, and 1ncorp0rates those comments
herein. See BAE Initial Comments, at 63-65.

INASSCO Comment No. 346, TCAO, at § 34, Directives B, D, DTR, at § 34, Appendix 34]

:I'l ——_1

EHC/Coastkeeper Comment No. 86: Additional tr:gger concentratlons and frlggers
| for Benthlc mvertebrates should be added to ensure the best water quahty reasonabie

NASSCO agrees with BAE’s comments on this topic, and 1ncorporates those comments
herein. See BAE Initial Comments, at 63 65.

[NASSCO Comment No. 347, TCAO, at 9 34, Directive D.6, DTR, dt'§ 34, Appendix 34]
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1L NASSCO’S REPLY TO COMMENTS BY THE UNITED STATES NAVY
(“NAVY”)

: U S Navy Comment No 1 The RWQCB’S a]legatlon that mgmficant contammants
from Naval Base San Diego migrated to the Shipyard Sediment Site, ejther through

| discharges to Chollas Creek, resuspension of sediments through propeller wash, or via tidal j
currents is unfounded

In its comments on the TCAO and DTR, the Navy attempts to downplay its responsibility
for sediment contamination that arises from storm water discharges from Naval Base San Diego
(“NBSD”), both into Chollas Creek and directly into the San Diego Bay. U.S. Navy’s
Comments and Evidentiary Submission (May 26, 2011) (“Navy Comments”). The Navy asserts.
that:

[TThe Navy’s contribution to contaminant loading in Chollas Creek
is negligible as demonstrated by the small relative portion of the
Chollas Creek contaminant loading in the Bay that can be
attributed to the Navy stormwater discharges, the portion of the
solids loading from the Creek that is likely deposited at the
shipyard sediment site, the observed spatial gradients of
contamination in the area, and the relative chemical signatures of
bottom sediments in the area.

Id. at Comment No. 1. The Navy bases its statement on an Apportionment Report, presented as
Appendix B to its comments, which estimates that the “potential release to the CAO site from
this source is likely to be smaller than 0.08% and is considered to be negligible for all practical
purposes.” Navy Comments, Appendix B, Apportionment Report at 22.

This Apportionment Report, along with a number of other attachments to the Navy
Comments, should be excluded because they constitute untimely expert reports. See NASSCO’s
Joinder In BAE’s Motions to Exclude Untimely Expert Evidence Submitted By the San Diego
Unified Port District and San Diego Gas & Electric, and Motion to Exclude the Untimely Expert
Evidence Submitted by the United States Navy.

In addition to being untimely, the Navy’s estimate of negligible liability is flawed in a
number of respects. First, although the Navy does not specifically acknowledge this pomt it
essentially agrees with the DTR’s accounting of the Navy’s contribution to copper, zinc, and lead
loading to the mouth of Chollas Creek from storm water discharges, copper leaching from Navy
ship hulls, and zinc leaching from cathodic protection. For example, the Navy relies on storm
water monitoring results for COCs from 2001 that show that the Navy is responsible for a higher
percentage of copper and zinc discharges to Chollas Creek than was presented in the DTR.
Compar e Navy Comments, Appendix B at 17, Fig. 8 (Navy contribution of 7.5% copper, 6.5%
zinc, and ~2% lead) with DTR at 10-90 (Navy contribution 5% copper, 4% zinc, and 2% lead).
Furthermore, while the DTR also notes that copper leaching from Navy ship hull coatings and
zinc leaching from cathodic protection, in addition to storm water contributions, brings the
Navy’s pollutant contributions to the mouth of Chollas Creek significantly to “approximately
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40% of the copper load, 2% of the lead load, and 18% of the zinc load” (DTR at 10-90), the
Apportionment Report concludes that “information needed to calculate a total mass loading of
copper and zinc from Navy vessels in the Chollas Creek Channel is not available.” Navy
Comments, Appendix B, Apportionment Report at 22.

Second, the Navy underestimates its own storm water contamination sources to the Site
by completely omitting any analysis of Outfalls 161 through 171, which are located immediately
ad]acent to the area where Chollas Creek discharges to the Bay. DTR, 10-27. The DTR states,

“[a]vailable U.S. Navy studies (Katz et al., 2003; Chadwick et al., 1999) indicate that pollutants
from Chollas Creek outflows, and from NBSD in general (including resuspended sediment), can
be conveyed to the Shipyard Sediment Site via storm water flows, tidal currents, and ship
movements.” Id.

Third, the Navy Apportionment Report relics heavily on the concept of trapping
efficiency, which attempts to describe the amount of sediment and particulate contaminants that.
are retained near the mouth of Chollas Creck compared to what is exported into the Bay. To
estimate trapping efﬁmeney, the Navy relied on model-predicted trapping efficiencies based on
two storm events in February and March 2006, respectively. Navy Comments, Appendix B,
Apportionment Report at 19, Table 2.

The critical problem with this argument is that the solids in the Navy’s storm water
runoff are exactly the finer-grained (silt and clay) solids that are largely not retained in the mouth
of Chollas Creek. Roger et al. (1998) as cited in Pitt et al. (2004) showed that the majority of
sediment transported by stormwater runoff from a roadway was less than 50 tm in diameter. Li
et al. (2005)° also report that particle sizes from paved roadways were generally in the 10-50 um
diameter range. Although these studies are for roadways, they provide some indication as to
expected particle sizes of stormwater-transported sediment that might be expected from paved or
impervious surfaces and that these sediments are usually fine grained. Additionally, because the
Navy’s property is relatively flat lying (i.e., low slope) and therefore runoff would be lower-
energy the runoff would be expected to suspend and transport predominantly fine particles.'
Alternatively, the steeper slopes (see Weston 2006; p. 47) in the upland portions of the Chollas
Creek Watershed would tend to supply a larger and more significant proportion of any coarse
grained sediments to Chollas Creek. It is also important to note that of the three Navy storm
water outfalls in Chollas Creek, two are near the mouth of the creek, but one is-located in the

1 Pitt, R., D. Williamson; J. Voorhees and 8. Clark. 2004. Review of historical street dust
and dirt accumulation and washoff data. In Effective Modeling of Urban Water Systems,
Monograph 13. W. James, K.N. Irvine, E.A. McBean and R.E. Pitt, eds.

5

Li, Y., S.-L. Lau, M.Kayhanian, and M.K. Stenstrom. 2005. Particle size distribution in
highway runoff. Journal of Environmental Engineering, September 2005: 1267-1276.

L Land in the Navy’s property slopes between 0-1 degree based on information in Weston

Solutions, 2006. Chollas Creek TMDL Source Loading, Best Management Practices and
Monitoring Strategy Assessment. Final Report for City of San Diego, San Diego, CA.
(Weston Solutions 2006; p. 47).
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outer portion of Chollas Channel, well beyond (bayward of) the area of Chollas Creek where
sediment trapping occurs.

While most sand-sized particles and some silt does settle out before reaching the Bay and
the Site, the finer-grained particles, which carry most of the adsorbed COC load, do not. It is
important to consider that most of the particles in the runoff from the Navy property are likely
finer-grained than the storm water arriving from the Chollas Creek watershed. Furthermore, one
of the three Navy storm water outfalls is located closer to the Bay and Site in the outer portion of
the Chollas Channel. Because little trapping of the smaller particles that carry the adsorbed
contaminants in storm water actually takes place in Chollas Creek, a reduction of the Navy’s
allocation is not appropriate. Attachment B, Exponent, Critique of the U.S. Navy’s
Apportionment Report (June 23, 2011) (“Apportionment Critique™), at 5.

In addition, the Navy relies on two storm events late in the rainy season, and not on early
fall “first flush” rainfall events when the highest amount of accumulated contaminants from the
dry season would flush into the Bay. It does not account for the intensity of the storm event,
despite the fact that more powerful storms with higher rainfall rates can be expected to carry
more contaminant-loaded particles from Chollas Creek further into the Bay, and to volatilize
previously deposited contaminants from the mouth of Chollas Creek and push them further into
the Bay.

From this flawed basis, the Navy calculates that its contribution to contaminant loadings
at the Site would be less than 0.08%, “assuming that contaminants are distributed equally among
the different particle sizes.” Navy Comments, Appendix B, Apportionment Reportat 19. Yet

- the assumption that contaminants are distributed equally among different particle sizes directly
contradicts the Navy’s finding that because “smaller particles contain proportionally higher
contaminant loads . . . contaminant loading from the creek to the [Site] is affected by dispersion
and fate of the smaller suspended particles” 1d. (emphasis added). Even before taking into .
account the flaws in Table 2 identified above, the Navy admits that 1% to 2.2% of the smallest
particles (silt) are deposited at the Site during storm events. Id. In fact, this percentage should
be higher. ;

Finally, the Navy’s calculation that its contribution to contaminant loadings would be less
than 0.08% can only be replicated with fuzzy math. To reach that calculation, the Navy assumes
8% responsibility for COC loading to Chollas Creek times 1% deposition rate of contaminated
particles to the Site (0.08 * 0.01 =0.0008, or 0.8%). Yet as described above, the Apportionment
Report does not disturb the DTR’s conclusion that the Navy’s pollutant contributions to the
mouth of Chollas Creek are “approximately 40% of the copper load, 2% of the lead load, and
18% of the zinc load” because the Navy relies on essentially the same COC estimate from
Chollas Creek and has no competing data for hull and cathedic protection leaching. DTR at 10-
90. So multiplying by 8% for all COCs dramatically understates the Navy’s responsibility for
copper and zinc, and, as also stated above, the 1% deposition rate for contaminated particles at
the Site is skewed low due to the Navy’s use of flawed data and unreasonable assumption that
contaminants are distributed equally among the different particle sizes.

SINT91154



Mr. Frank Melhourn
June 23, 2011
Page 47

LATHAMaWATKINSue

Furthermore, the Navy argues that that modeled patterns of contaminant transport show
that concentration gradients decrease with distance away from the mouth of Chollas Creek and
thus do not support the assertion that contamination from Chollas Creek is impacting sediment at
the Site. This may be true for the sand-sized sediments that are deposited near the mouth and in
the channel. However, Figure 11 of the Navy’s report clearly shows transport and deposition of
silt and clay, the most important size fractions with respect to COC transport, in the Site. For the
same reasons noted above, a reduction of the Navy’s allocation is not appropriate.

Spatial Gradients (Figure 12) o

The Navy presents Figure 12 showing cadmium concentrations plotted against zinc
concentrations, in other words the concentration ratios, for sediments from the Chollas Creek
area and the Site. They argue that the ratios should be similar if the Chollas Creek sediments are
a significant source of contaminants to the Site. The Navy’s Figure 12 indeed shows that the
plotted poinis for the Chollas Creek sediment and the Site sediment fall on different trend lines.

The Navy does not report exactly which data points were used in their analysis, or if they
were analyses of surface or subsurface samiples, except fo say that the data are from SCCWRP
and SPAWAR 2005'" and Exponent 2001, Similar plots are presented below from
contemporaneous surface sediment samples.

Chollas Creek sediment samplc::s13 are from the top 2 cm, taken in July/Aug 2001
(SCCWRP and SPAWAR 2005). Site stations' data are from Exponent collected in 2001 and
2002. Figure 1 is a plot of cadmium and zinc concentrations similar to the Navy’s Figure 12.
However, these samples of surface sediment collected within a year of each other do not show a
clear difference. The data points for Chollas and Site (NASSCO) samples show significant
overlap in cadmium — zinc ratios, which indicates that Chollas Creek is indeed a source of COCs
to the Site.

' Southern California Coastal Water Research Project (SCCWRP) and Space and Naval
Warfare Systems Centet, San Diego, U.S. Navy (SPAWAR). 2005. Sediment assessment
study for the mouths of Chollas and Paleta Creek, San Diego. Phase 1 final report. May

2005.

The source of the Navy’s data from “Exponent (2001)” is not clear. We do not have a
record of this document as it is cited in the Navy’s references. Additionally, this .
document (as cited by the Navy) is not found as a reference in the DTR. The closest
document we have is Exponent. 2001. Technical Memorandum 1 Phase 1 sediment
chemistry data for the NASSCO and Southwest Marine detailed sediment investigation.
Prepared for NASSCO and Southwest Marine, October 2001,

B Stations C01-C14.
4 Stations NA13, NA14, NA22, NA25, NA30, and NA31.

12
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Figure 1 Metals ratios (cadmium and zinc) for sediments froin Chollas Creek and Site.

A more relevant comparison is a comparison of copper and zinc ratios because they are
both significant COCs in the Chollas Creek and the Site area, whereas cadmium is not as
significant a COC. The ratios of copper and zinc are shown in Figure 2. In this case, copper —

 zine ratios for Chollas Creek show a wide spread distribution. There is also significant overlap
with the copper — zine ratios for Site sediments which indicate, contrary to the Navy’s argument,
that Chollas Creek sediments are a source of copper and zinc to the Site. '
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Figure 2. Metals ratios (copper and zinc) for sediments from Chollas Creek and Site.

The Navy also notes that concentrations of copper and zinc are higher in Site sediments
than in the Chollas Creek sediments. It states that this suggests that leachate from Navy vessels
in the Chollas Creck region is not a significant source of copper and zine in the Site sediments.
This conclusion is misleading because even though the concentrations are higher in Site
sediments this should not detract from the fact that there is a gradient of copper and zinc from the
Chollas Creek sediments in the direction of the Site. Sources in the Chollas Creek area may not
be the largest sources of copper and zinc to the Site sediment, but they are still a significant
source.

Given the above, the Navy’s contributions from the Navy 28% Street Landing Station
(“28™ Street”) and storm water discharges to Chollas Creek are not “negligible,” as the Navy
~argues. The Navy’s apportionment determined in the TCAO should not be reduced. Attachment
B, Apportionment Critique, at 9. '

[NASSCO Comment No. 348, TCAO, at { 10, DTR, at § 10]

U.S. Navy Comment No. 2: The RWQCRB’s allegation that historical Navy operations at

l| the 28" Street Mole Pier contributed to the contamination atthe Shipyard Sediment Site is
i unfounded, and the Navy’s 2004 comment submission on this subject incorrectly assumed that |
| shipyard operations were part of the Navy leaschold. ‘ i

The Historical Document Review submitted by the Navy does not provide any evidence
that the Navy’s activities at the NASSCO leasehold did not result in discharges of contaminants
of concern to the Site. Accordingly, it does not serve as a basis for rebutting DTR Findings
10.4.2, 10.6, and 10.10.. '
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The principle finding in the Historical Document Review is that “[t]he 2004 Navy
Technical Report (Navy 2004) had previously associated many of the activities in the
shipbuilding area with the Navy operated 28th Street Shore Boat Landing facility. However, this
review indicates that these facilities were operated by the Lynch Shipbuilding Company and later

~ by National Marine Terminal anorporated Navy Comments, Appendix A, Navy Historical
Document Review, at 5-1. '

Yet this conclusion does not contradict the findings in the DTR, which states that the
“U.S. Navy concluded that the industrial activities it conducted on NASSCO’s present day
leaschold were limited to maintenance of small boat launches,” and that the “U.S. Navy
acknowledged the possibility that discharges from their boat launch maintenance operations on
the north side of 28th Street Pier to the Shipyard Sediment Site may have occurred.” DTR at 10--
12 This is so because the Navy does not dispute that it operated a small boat launch facility at
28™ Street, and the Historical Document Review does not present any evidence that contradicts
the DTR’s finding that discharges from those operations to the Shipyard Sediment Site may have
occurred.

The Navy Apportmnment Report also includes an analysis of the contribution of the
Navy's facilities at 28" Street. The Navy presents historical evidence to clarify the extent of
Navy facilities at that time. However faced with a general lack of data, the Navy falls back to
estimating its contribution from 28™ Street based on the surface areas and periods of operation of
the BAE, NASSCQ, and 28" Strect. The surface areas and periods of operation were multiplied
by the Navy to obtain acre-years for each facility and then calculate the percentage of the total
acre-years for each facility, which becomes the allocation that each facility.

This approach is completely irrelevant to contaminants in sediments near 28" Street
because it presumes that all storm water-related COCs, derived from surface runoff, from the
entire surfaces of the BAE and NASSCO facilities contributed to the small area near 28" Street
(near the two sediment core locations), which they did not. Even if this were appropriate, the
Navy biases the result further by limiting its area of contribution to just 28™ Street-(one acre) and
disregarding the area of the rest of the NBSD. Finally, consideration of storm water runoff only
from surfaces ignores inputs from historical point sources that were likely much more significant
before implementation of both federal and state clean water point source permitting programs
under the Clean Water Act and Porter~CoIogne Act. Accordingly, the Navy’s conclusion
regarding its historical contribution from 28" Street is not credible and should not be considered.
Attachment B, Apportionment Critique, at 3,

[NASSCO Comment No. 349, TCAO, at 9§ 10, DTR, at § 10]
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II. NASSCO’S REPLY TO COMMENTS BY THE CITY OF SAN DIEGO (“CITY”)™

Cit.y Comment No. 1.0: Studies cited in DTR Section 4.3.1 do not support the

} DTR’s statements regarding Chollas Creek’s influence on the chemicals of concern in

The City alleges that the Schiff, 2003'®, Chadwick, 1999"7, and Katz, 2003 [sic]'® studics
provide insufficient support for the allegations in the DTR § 4.3.1 that Chollas Creek impacts
COCs at the Site because the studies did not provide their underlying data. City Comments,
Comment No. 1.0 at [. Yetthe City has claimed no attempt to contact the authors of the studies
to obtain the data they needed, despite the fact that the April 2008 DTR cited the same studies.
See DTR (April 4, 2008), at 4-3. The City also speculates, without basis, that the Katz, 2003
study, which was prepared by a Navy entity, could be biased because the Navy is a party. City
Comments, Comment No. 1.0 at 2. This type of speculation ignores that it is extremely common
for potentially liable parties to prepare scientific and engineering studies for use by regulatory
agencies in making determinations about remediation, and if given credence, would call into
question virtually the entire body of environmental science. Furthermore, the City’s comments
implicitly recognize that those three studies cited support the conclusion that Chollas Creek
impacts the NASSCO site.

[NASSCO Comment No. 350, TCAO, at {4, DTR, at § 4]

City Comment No. 1,1: Purple sea urchin fertilization tests {Schiff 2003)7cited at
DTR Section 4.7.1.3 do not support the conclusion that Chollas Creek has contributed toxic
| effects or constituents of concerns to the site sediments. ’

15 City of San Diego Comment to Draft Technical Report for Tentative CAO No. R9-201 1-

0001, submitted May 26, 2011 (“City Comments”).

Schiff, K., 8. Bay and D. Diehl, 2003. Stormwater Toxicity in Chollas Creek and San
Diego Bay, California. Environmental Monitoring and Assessment 81: 119-132, 2003,
2003 Kluwer Academic Publishers. Printed in the Netherlands.

Chadwick B., J. Leather, K. Richter, S. Apitz, D. Lapota, D. Duckworth, C. Katz, V.
Kirtay, B. Davidson, A., Patterson, P. Wang, S. Curtis, G. Key, S. Steinert, G. Rosen, M.
Caballero, I. Groves, G. Koon, A Valkirs, K., Meyers-Schulte, M. Stallard, S. Clawson,
R. Streib Montee, D. Sutton, L. Skinner, J. Germano, and R. Cheng. 1999. Sediment
Quality Characterization - Naval Station San Diego Final Summary Report. U.S. Navy
Technical Report 1777.

The resource the City is commenting on was actually generated in 2004. See Katz, C.N.,
Carlson-Blake, A. and Chadwick, D.B. 2004. Poster: Spatial and Temporal Evolution of
Stormwater Plumes Impacting San Diego Bay. U.S. Navy, Marine Environmental
Quality Branch, SPAWAR, San Diego, CA.

14
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Comment No. 1.1 argues that Schiff, 2003 does not stand for the proposition that COCs
are transported on storm water plumes from Chollas Creek to the Site. City Comments,
Comment No. 1.1 at 4. First, it is important to note that storm water plumes from Chollas Creek
are known to reach well into the inner shipyard at NASSCO, including polygons slated for
remediation. Attachment C, Declaration of T. Michael Chee In Support of NASSCO’s Response
to Comments on Tentative Cleanup and Abatement Order No. R9-2011-0001 (“Chee Dec.”)
Second, It is true that Schiff, 2003 notes that observed storm water plumes “formed relatively
thin lenses 1 to 3 m, floating on top of the more dense bay water.” Id., guoting Schiff, 2003.
However, the City’s logical jump from this observation to a conclusion that Schiff, 2003 cannot
stand as evidence that COCs are transported to the sediment of the Site has no merit because how
the thick the storm water plume was does not say anything about whether contaminated sediment
in the plume settled out of the plume and down into the Site sediments.

[NASSCO Comment No. 351, TCAQ, at § 4, DTR, at § 4.7]

City Comment No. 1.2: The DTR’s reliance on Schiff (2003) iSTnE)EiCEd, as the
Schiff (2003) plume studies are not supported by adequate data, do not take into account |
‘the hydrodynamic processes that affect the fate and transport of sediments from Chollas ‘[

i

Creek into San Dego [sic] Bay, and therefore overstate toxicity in the Chollas freshwater
plume.

The same type of speculation seen in City Comment 1.0 can be seen in Comment No.
1.2 (Schiff, 2003 plume maps “are not likely based directly on any data collected” from the
shoreline, although “it is impossible to review since [sampling] locations are not provided™), and
Comment No. 1.3 (“Doppler meters used to calibrate the hydrodynamic medel [for Chadwick,
1999) were most likely placed outside of piers and probably could not show the effects of the
piers on waters between them™). City Comments, Comment No. 1.2 at 5 (emphasis added);
Comment No. 1.3 at 6 (emphasis added); Without mere, the City’s speculative comments do
not constitute substantial evidence.

[NASSCO Comment No. 352, TCAO, at § 4, DTR, at § 4.7]

=

City-f_‘-CommenFI;I_o-. 1.3: The hydrodynamic model reported in Chadwick (199

lacks important information influencing fate and transport and therefore may be

See NASSCO’s Comment No. 352, Reply to City Comment No. 1.2. The City also
complains that hydrodynamic modeling in Chadwick 1999 could have been better, principally
because the study modeled Chollas Creek discharges during storm events nsing a half sine wave
function, but creek discharges could be longer than one-half tidal cycles. City Comments,
Comment No. 1.3 at 7. Even if this is true (the City provides no evidence for the point that storm
events commonly last longer than one-half tidal cycles), the City provides no more sophisticated
model itself, and has not shown that any potential inaccuracies would critically impair the ,
Regional Board’s reliance on Chadwick 1999.
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[NASSCO Comment No. 353, TCAO, at 4, DTR, at § 4.7]

Clty Cumment No 1 4: Measured Chollas Creek chscharge data as referenced in

|| Katz (2003) are insufficient for drawing conclusions that Chollas discharges have
significantly impacted shipyard sediments. )

The City states that measured Chollas Creek discharge data as referenced in Katz, 2003
are insufficient for drawing conclusions that Chollas Creek discharges have significantly
impacted shipyard sediment. To support its comment, the City points out that COC loadings
were measured at two points on Chollas Creek on a flow-weighted basis, while COC loadings
from the three stormwater outfalls on the Navy’s property adjacent to Chollas Creek were
collected on a time-proportional basis. The City concludes that because of this difference,
comparisons of concentrations or mass loading should not be made.

It is important to note that the City’s criticism does not affect one’s ability to draw
conclusions regarding the impact of Chollas Creek discharges on shipyard sediments. The poster
prepared by Katz, 2003 also presents data in Figure 5 that characterize the plume emanating from
Chollas Creek toward the Shipyard Site. It is this plume that potentially affects shipyard
sediments. The City does not comment on this aspect of the Katz, 2003 poster. Accordingly, the
City’s comment has no merit with respect to conclusions of impact of Chollas Creek on the
Shipyard Site. Attachment A, Exponent Critique, at 9.

INASSCO Comment No. 354, TCAO, at §q 4, 30 DTR, at §§ 4.7, 30]

Clty Cumment No 2 0: The DTR’s conclusmns that dlscharges from SW9 have

contributed to elevated levels of constituents of concern observed in shipyard sediments are
not supported by adequate data

Comment Nos. 2.0 and 3.0 contend that the DTR lacks “reliable data” to assert that the
City is discharging COCs through storm water outfalls SW4 and SW9. City Comments,
Comment Nos. 2.0 and 3.0 at 10-14. The City bases this claim on the fact that there is no
monitoring data available from either SW4 or SW9 to indicate specific quantities of COCs in the
runoff. Id.

- As noted in the DTR, urban runoff itself is classified as a “waste” under the California
Water Code § 13050(d). DTR at 11-8; see alsg Cal. Water Code §§ 13392 (State and Regional
Boards to coordinate with Departments of Public Health and Fish & Game to develop “new
programs to reduce urban and agricultural runoff”); 13396.7(a) (commissioning a study to
determine adverse health effects of urban runoff on swimmers at urban beaches). In fact, the
DTR includes substantial evidence that urban runoff in San Diego contains COCs at the Site,
including “total suspended solids (TSS), sediment (due to anthropogenic activities), pathogens
(e.g., bacteria, viruses, protozoa), heavy metals (e.g., copper, lead, zinc, and cadmium),
petroleum products and polynuclear aromatic hydrocarbons (PAHs and HPAHs), synthetic
organics (e.g., pesticides, herbicides, and PCBs), nutrients (e.g., nitrogen and phosphorus
fertilizers), oxygen-demanding substances (decaying vegetation, animal waste), and trash.” DTR
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at 11-8; see also 4-10 (San Diego County Municipal Copermittees 2002-2003 Urban Runoff
Monitoring Final Report submitted by the Cily indicating that “elevated levels of zinc, copper,

and lead are present in the urban runoff outflow discharged from Chollas Creek into San Diego
Bay,ﬂ)

Furthermore, the DTR demonstrates that samples taken in the SW4 catch basin, and
laterals entering the catch basin, “indicate the presence of both PCBs and PAHs entering and
exiting the municipal storm drain system catch basin . . . .” DTR at4-16. Far from suffering
from a lack of evidence, the DTR has presented substantlal evidence that San Diego urban runoff’
contains relevant CQCs, but simply did not take the extra step to quantify the amount of COCs
that actyally are present in storm water flows as they exit the SW4 and SW9 outfalls.

‘Notably, the City’s comments do not allege that storm water discharges from SW4 and
SW9 do not contain relevant COCs, and the City presents no affirmative evidence to show that.
they do not. Instead, the City attempts to skirt-the issue by simply claiming that the DTR does
not provide sufficient support.

Finally, as also noted in the DTR, “[i]n the absence of such direct evidence, the San
Dicgo Water Board may consider relevant direct or circumstantial evidence in determining
whether a person shall be required to clean up waste and abate the effects of a discharge or a
threat of a discharge under CWC section 13304.” DTR at 10-13, citing State Resolution 92-49, §
I.A (directing the Regional Boards to use “any relevant evidence, whether direct or
circumstantial”, when determining whether a party should be required to investigate or cleanup a
discharge of waste) Accordingly, even if storm water sampling data from SW4 and SW9 is
unavailable, it is proper for the Regional Board to consider and rely on other direct and

- circumstantial evidence that leads to the conclusion that the City’s storm water discharges have

contaminated the NASSCO shipyard.

[NASSCO Comment No. 355, TCAO, at 9 4, 30 DTR, at §§ 4.4, 4.7, 30]

Ci-t—}wl Comment No. 3.0: There ae no data indicating that SW4 has contributed

_ s1gn1ficant1y to elevated levels of constltuents of concern observed in shlpyard sedlments

See NASSCO’S Comment No. 35 5, Reply to City Comment No. 2.0.

[NASSCO Comment No. 356, TCAO, at § 4, 30 DTR, at §§ 4.4, 4.7, 30]
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IV.  NASSCO’S REPLY TO SAN DIEGO GAS & ELECTRIC (“SDG&E™)Y

As a preliminary matter, NASSCO objects to SDG&E’s submission of an untimely
expert report by Jason Conder. The Discovery Plan dated Febmary 18, 2010, the Order
Reopening Discovery dated October 27, 2010, and the Third Amended Order of Proceedings in
the instant action all make clear that expert reports were due March 11, 2011. Accordingly, the
Conder Expert Report should be rejected by the Regional Board. Moreover, in Dr. Conder’s
analysis submitted on March 11, 2011, he concludes that “the Site remedy footprint should be
restricted to the areas with TU values greater than one,” which produced a footprint requiring
remediation only of NA19 and NA22. However, in his untimely expert submission on May 26,
he reaches an entirely different conclusion, and recommends a footprint containing six additional
NASSCO polygons.

As discussed below, Dr. Conder’s approach is scientifically and technically invalid.
Moreover, it reaches clearly absurd results, as it fails to recommend remediation of polygons
near the shoreline (e.g., along the ways and graving dock) where the highest levels of
contamination would be expected, and instead focuses on remediating polygons in the middle of
the Bay and underneath the floating dry-dock.

l SDG&E Comment No. 1.1: DTR’s Benthic beneficial use impairment is critically
flawed and should be replaced with a causal approach to adequately identify risk. .
SDG&E advocates replacing the triad study with a putative “causal” and self-serving
approach to benthic risk evaluation proposed by SDG&E’s expert witness, Jason Conder. While.
it is true that a Triad study cannot, by itself, establish specific chemical causality of observed
adverse effects on benthic organisms, a Triad study that demonstrates the absence of adverse
effects as a function of exposure to sediment chemicals is clear indication that there is no causal.

linkage between any measured chemical contamination and benthic impacts, at the exposure
levels observed. Attachment A, Exponent Critique, at 10.

The alternative aquatic life BUI analysis put forward by Dr. Conder in the subject
memorandum is based on a novel method of analysis proposed in his expert report critiquing the
DTR aquatic life beneficial use impairment (BUT) assessment, submitted earlier this year
(Conder 2011). However, the proposal currently being reviewed goes well beyond the original
application and conclusions reached by Conder (2011). Conder (2011) re-evaluated the DTR
findings of impaired benthic community at the Shipyard Site, and concluded that a much smaller
remedial footprint was justified than that proposed in the DTR (Conder 2011, Figure 3). In
contrast, the present analysis by Conder is a de novo re-assessment of benthic BUI for the entire
Shipyard Site, and concludes that a remedial footprint much larger than the one proposed in the
DTR is warranted based solely on benthic BUI (see subject memorandum, Figure 3). While the

L Environ’s Technical Comments on Draft Technical Report for Tentative Cleanup and
Abatement, Order No. R9-2011-0001, for the Shipyard Sediment Site San Diego Bay,
San Diego, CA (CRWQCB, 2010) and Associated Administrative Record, submitted

May 26, 2011 on behalf of San Diego Gas & Electric (“Conder Expert Report™).
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scope of the current analysis is clearly different from the one contained in Conder (2011), the
discrepancy between the two sets of recommendations with regard to remediation is not
explained or justified in any way.

Furthermore, the theoretical approach advocated in the comment does not establish the
site-specific causality that is suggested to be necessary, because it does not evaluate the presence
of a site-specific exposure-response relationship or of co-occurrence of exposure with adverse
effects. Id. Rather, the toxic unit approach infers causality at the Site from a theoretical
equilibrium model of exposure, combined with an assumed causal relationship developed from
laboratory exposure data collected to assess water column toxicity rather than sediment toxicity.
Id. As aresult, the proposed alternative approach would ignore available site-specific
information about the presence or absence of an exposure-response relationship at the Site, and
would rely instead on a theoretical causal relationship that may not be relevant under conditions |
or to receptors found at the Site. Id. Proper interpretation of synoptic chemistry data, sediment
toxicity testing (using three different organisms), and benthic community analysis are a far better
basis from which to infer causality than a simple comparison of Site chemistry data to literature
benchmarks for aqueous toxicity. Id. Furthermore, the comment ignores the fact that a site-
specific causal assessment metric, the apparent effects threshold (AET), was developed from the
Triad study data and incorporated into the DTR approach for non-Triad stations (see response to
comment no. 3 below). Id.

In summary, the proposed alternative approach would do nothing to improve
understanding of causality in the assessment of benthic impacts at the Shipyard Site, and would
in fact be misleading and inferior to the DTR approach in this regard. Id. The alternative
approach advocated would, at most, be appropriate only as a screening tool for potential BUT if
Site-specific biological information was unavailable. Id. Any characterization of aquatic life
BUI based on the proposed alternative approach would be seriously flawed, and unmnecessary,
since extensive site-specific biological information exists for the Site. Id.

[NASSCO Comment No. 357, TCAO, at § 14-19, DTR, at §§ 14-19]

SDG&E Comment No. 1.2: Triad approach flawed as it lacks scientifically valid ||

consideration of COCs.

This comment is erroneous and invalid. SDG&E claims that the toxic unit approach is
scientifically superior to the SQGQ1 chemistry evaluation solely because it includes TBT.
However, SDG&E blatantly ignores existing site specific information and previous analyses
showing that there is no exposure-response relationship between TBT in sediments or pore water
and adverse effects. Id. The comment mischaracterizes the significance of TBT as a risk driver
at the Shipyard Site, and fails to mention the extensive consideration and evaluation of TBT that
has taken place during the last decade of assessment of sediment chemicals at the Shipyard Site.
In fact, the possibility of an exposure-response relationship for TBT in both sediment and pore
water was specifically investigated and addressed during the Detailed Sediment Investigation,
and the lack of such a relationship for TBT is well-documented in the public record. Across the
range of TBT concentrations measured in sediments at the 30 Sitewide Triad stations (38 - 3,250
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ug/kg), there are no significant correlations between sediment concentration and toxicity from
any of the three tests performed, or total abundance ot species richness. Exponent Report, at
Table 9-1. Furthermore, the relationship between sediment TBT levels and pore water TBT
levels, while significant, is non-linear, a finding that contradicts the fundamental assumptions of
the equilibrium partitioning model upon which the proposed toxic unit assessment approach for
pore water is based. Exponent Report, at 5-4. In addition, the regressions of pore water and
sediment concentrations for most other primary COCs (copper, mercury, and PCBs) were found
to have positive y—mtercepts, indicating that those substances would be expected to be found in
pore water, even if absent in sediment. Attachment A, Exponent Critique, at 11.This finding also
contradicts the assumption of thermodynamic equilibrium, indicating that an equilibrium
partitioning approach to estimate concentrations of these substances in pore water is
inappropriate at the Shipyard Site, and will yield incorrect results. Id.

Other fundamental assumptions of SDG&E’s toxic units approach are contradicted and
. revealed to be false by Site-specific empirical data. This is readily apparent in the poor

predictive performance of the toxic unit calculations themselves. The SDG&E alternative
chemistry analysis, as summarized in Table 19, predicts toxicity to benthic organisms at nine
Triad stations (of 30 total) where sediments were tested and found to be non-toxic in all three of
the standard bioassays performed: NAO4, NAOS5, NA06, NA1S5, NA17, SW08, SW09, SW18,
SW21. Furthermore, no evidence of benthic community distarbance was found at any of these
nine stations. With a false positive rate of 30 percent, it is difficult to defend the relevance of the
toxicity unit thresholds to the Site, let alone justify claims that the method is a rigorously causal
approach. Id.

An examination of the toxicological basis of the putative risk-driving benchmarks in the
alternative assessment further reveals the lack of relevance and poor scientific justification for
selection of these thresholds as sediment toxicity benchmarks. The threshold values for copper
and TBT, the two substances that drive the toxic unit method’s erroneous predictions of
widespread toxicity in Shipyard sediments, are both ambient water quality final chronic values
(FCV), developed by U.S. EPA for assessment of toxicity to aquatic organisms living in the
water column. Ambient water quality values in general have no direct relevance to pore water
concentrations, only surface water concentrations. Attachment A, Exponent Critique at 12.
Even most burrowing benthic infauna actwely irrigate their burrows with overlying surface
water, and are not contmually immersed in pore water. Id. The very reliance on toxicity data
from aquatic immersion exposures presumes that exposure is primarily driven by passive
diffusion from sediment to pore water to organisms, a poor assumption for sediment exposure,
Id. Given that the sediments and pore water at the Shipyard Site are generally not in equilibrium
(see discussion above), active pathways such as dietary exposure and direct contact are likely to
be more important than passive diffusion, and these pathways are heavily dependent on
bioavailability of sediment constituents (a consideration the toxic units approach completely
ignores). Id. :

Finally, the data upon which saltwater FCV criteria are based are primarily from acute
toxicity tests of water column species (adjusted downward to estimate chronic values), and may
not have high relevance to benthic invertebrate species. Id. For example, the three most
sensitive species driving the TBT FCV calculation are mysid shrimp, copepods, and Chinook
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salmon, all water column species that poorly represent the benthic commumty at the Shipyards
(see USEPA 2003, Table 3). Id. For all of these reasons, the use of a generic water column
exposure benchmark is inferior to the use of thresholds derived from Site-specific sediment

exposure bioassays that more accurately reflect Site exposure conditions and pathways (i.c.,
AETs). Id.

In summary, SDG&E’s proposed alternative assessment method is scientifically flawed
and clearly inferior to the DTR approach, notwithstanding the repcated claims to the contrary
-made in SDG&E’s comments. Under SDG&E’s proposal, teruous, theoretical relationships are
misrepresented as factual, even though readily available Site-specific data prove that key basic
assumptions upon which they are based are scientifically invalid. Id. These erroneous
assumptions include:

* Exposure-response relationships exist for primary COCs in sediments and
sediment toxicity at the Shipyard Site

* Sediments are at equilibrium with pore water at the Shipyard Site

* Equilibrium pattitioning accurately predicts pore water concentrations at the
Shipyard Site

® Exposure to pore water is continuous and is the most important pathway of
exposure for benthic organisms

» Selected literature benchmarks of aquatic toxicity accurately predict benthic

toxicity of Shipyard sediments when compared to estimated or measured pore
water concentrations

Id.

[NASSCO Comment No. 358, TCAO, at § 16, 18, DTR, at §§ 16, 18, Appendix 18]
SDG&E Comment No 1.3: Non-trlad appI;;;:E;]s to address causal connectlon
between COCs and Benthlc rlsk and 60% is arbltrarv and w1th0ut scnentlﬂc support o

This comment is erroncous and invalid. The metrics comprising the non-triad approach
provide valuable causal information, and are sc1ent1f1ca11y supported. Attachment A, Exponent
- Critique at 13.

The AET is a direct causal metric that relates individual sediment contaminant exposure
to statistically meaningful adverse effects. Id. Under the DTR approach, causal relationships
were developed between COC exposure and seven separate empirical measures of adverse
‘effects on benthic macroinvertebrates: amphipod survival, echinoderm fertilization, bivalve
larval development, total abundance, number of taxa present, benthic response index (BRI), and
Shannon-Weiner diversity index. As a highly protective, site-specific benchmark of exposure,
the lowest adverse effect threshold (LAET) was selected from this suite of seven effects, and a
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40 percent safety factor was added to result in the 60% LAET value. Although the AET does
not, by itself, prove causality, it provides valuable site-specific causal information on individual
substances. Id. The AET is both chemical-specific, and entirely reliant on site-specific
empirical data. Accordingly, use of the AET provides unequivocal evidence that exposure for
that specific substance at that sediment concentration does not cause adverse effects, Id.

Furthermore, the SS-MEQ is an integrated index of multiple chemical exposure that
quantitatively relates exposure at any non-Triad station to the exposure level at which evidence
of impairment was observed in the Triad stations. Id. While chemical causality can only be
inferred from the SS-MEQ analysis rather than measured directly, the same is true of the toxi¢
unit method’s reliance on literature effect thresholds, and the SS-MEQ has the advantage of
being based on Site-specific data, for multiple lines of evidence. Id. The proposed alternative
approach would substitute a generic, theoretical causal assessment approach for an empirical,
site-specific causal assessment approach, resulting in an inferior aquatic life BUI assessment, Id.

With regard to the proposed toxic unit assessment approach, SDG&E claims to
incorporate a causal analysis, and concludes erroneously that there is a causal relationship of
theoretical benthic effects with TBT. However, SDG&E’s analysis does not follow any
identifiable causal analysis framework, and instead relies on a purely theoretical analysis of
causal relationships based on water quality criteria and theoretical sediment pore water
concentrations. Id. SDG&E’s analysis therefore erroneously prioritizes tenuous theoretical
relationships over both site-specific empirical data on measured concentrations of substances,
and multiple lines of evidence of effects that use actual biological data for the site. Id.

Given the above, SDG&E appears to be unaware of criteria for determining causation,
and the use of these criteria in causal analysis frameworks that are available in the scientific
literature. Authors from EPA have recently summarized available information on causal
analyses and recommended a framework to ensure that the Agency’s approach is appropriate and
defensible (Suter et al. 2010) Key steps in the process include a clear identification of
alternative causes, and an identification of the strength of evidence for each of the alternative
causes. Important causal evidence for a site study includes:

‘@ Spatial/temporal co- oc:currence of measured biological effects with candidate
stressors

® Stressor response relationships that document an increasing level of effect with
increasing exposure to the candidate substance

» Field and Laboratory experiments that increase or decrease exposure and measure
biological response

The authors stress the importance of including all potential applicable methods for causal
analysis into a consistent framework. See also, Attachment A, Exponent Critique, at 13-14.

20 Suter, G. W Norton, S.B., and S.M. Cormier. 2010. The Science and Philosophy ofa
Method for Assessing Enwronmental Causes. Human and Ecol. Risk Assess. 16: 19-34
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All of the aforementioned evidence for causality was available as part of the shipyard
sediment studies using a Triad approach. Notwithstanding this evidence, SDG&E embarked on
a independent assessment of causation using a novel theoretical approach that ignores all of the
other available data. This represents a scientifically flawed assessment that is inconsistent with
the current standards of practice in environmental investigations and frameworks established by
the U.S. EPA and published in the available scientific literature.

[NASSCO Comment No. 359, TCAO? at § 32, DTR, at § 32, Appendix 32]

SDG&E Comment N 0.1.4: The Toxnc Unlt approach used to derlve the proposed
footprint shown in Figure 1 is superior to the SQG-based evaluation used in part to identify
polygons for remediation by MacDonald (2009, 2011) because the latter approach relies on
empirical SQGs that suffer from the same weaknesses as the SQGQ1, SS-MEQ, and 60%

LAET approaches (lack of chemical causality between concentrations and effects). The
Toxic Unit approach is also a more scientifically-rigorous chemical line of evidence than
the approach Spadaro et al. (2011) used to derive an alternate footprint to address Aquatic
Life BUI in the BAE portion of the Site.

This comment is invalid, as described in NASSCO’s Response to SDG&E Comment No.
3. A standard tenet of environmental Site assessment is that Site-specific empirical data are
more reliable and preferred for remedial decision-making purposes than use of generic
benchmarks, and should be preferentially used for site characterization. Attachment A,
Exponent Critique, at 14 (citing USEPA 1989, USEPA1997). The toxic unit approach is not
Site-specific, and is therefore far less scientifically valid than the DTR approach, which relies on
both direct causal analysis and inferences drawn from empirical Site-specific observation to
establish the presence or absence of biological impacts and causality with regard to aquatic life
BUIL Id. The toxic units approach relies completely on theoretical exposure estimates and
generic benchmarks, and is little more than a screening approach. Id,

[NASSCO Comment No. 360, TCAO, at § 32, DTR, at § 32, Appendix 32]

SDG&E Comment No. 1.5: [T]he Toxic Unit approach detailed in Conder (2011a)
is considered to be a more scientifically defensible sediment chemistry-only approach
| compared to the SS-MEQ and 60% LAET evaluation. It also includes all five relevant
| primary Site COCs, in contrast to the Triad sediment chemistry line of evidence, which

| omits TBT. The Toxic Unit approach should be adopted for use in sediment chemistry line
of evidence approaches for the CRWQCB (2010) Triad and Non-Triad Data approaches,
and thus should be used for deriving a remedial footprint in conjunction with other !
considerations regarding technical and economic feasibility in 2 manner consistent with the
|| approaches discussed in CRWQCB (2010).

Whereas the toxic unit approach is, in fact, a chemistry-only assessment approach, the
same is not true of the DTR non-Triad station assessment. The LAET is a direct function of the
empirical exposure-response relationship for individual COCs, and the SS-MEQ is correlated
with a state of apparent impairment determined by a multiple line of evidence assessment of
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aquatic life BUL. Attachment A, Fxponent Critique at 14-15. Unlike the toxic unit approach, -
both DTR metrics incorporate site-specific measurements of sediment toxicity and benthic
community disturbance, and therefore incorporate critical Site-specific elements of exposure,
such as bioavailability of COCs in sediments. Attachment A, Exponent Critique at 15.

Furthermore, the toxic unit approach relies on an implicit assumption that SDG&E does
not acknowledge or test, even though it is readily testable. The approach presumes that there is a
measureable exposure-response relationship between sediment or pore water contaminant levels
and adverse effects on benthic organisms under Site conditions. Such a presumption may be
reasonable for screening chemistry data in the absence of Site-specific biological data, but not at
a Site where a Triad study has been performed. Id. At this Site, whether or not an exposure-
response relationship exists for any sediment chemical can actually be determined. As Table 9-1
from the Exponent Report shows, none of the primary COC concentrations in sediments, are
significantly correlated with any adverse effect. Note that this kind of analysis is one of the key
criteria used in the EPA analysis of causation (Suter et al., 2010), which was ignored by
SDG&E.

- While the alternative remedial proposal put forward by SDG&E includes elimination of
some polygons from the remedial footprint on the basis of a lack of BUI for humans and aquatic.
dependent wildlife receptors, seven additional polygons are added to the DTR footprint, due to
alleged benthic BUIL. A station-by-station review of the Site-specific data available for these
polygons illustrates the lack of scientific validity in the SDG&E aquatic life BUI assessment. Id.

Station NA10: ; :
Based on relatively low chemistry, and a Jack of evidence for benthic impacts, NA10 was propetly
excluded from the proposed remedial footprint in the DTR. L

s Primary COCs are relatively low:
- Composite SWAC ranking = 54 of 66 polygons
- Copper (160 mg/kg) ranking = 48 of 66 polygons
- Mercury (0.58 mg/kg) ranking = 51 of 66 polygons.
~ HPAH (1,800 ng/kg) ranking = 54 of 66 polygons
PCB (160 pg/ke) ranking = 54 of 66 polygons
- TBT (91 pg’kg) ranking = 44 of 66 polygons

»  Chemistry is below conservative biological benchmarks:
- No exceedances of 60% LAETS
- SS-MEQ=10.35

v No direct evidence of impacts to benthic community:
- Non-Triad Station
~  SPI data indicate Stage III successional stage present:

Attachment A, Exponent Critique at 15

Station NA11:

There are no highly elevated COPC levels at this station. There are no clear impacts to the benthic
community. None of the. four benthic community indicators evaluated is significantly different from
reference conditions. Only one of the three toxicity tests (amphipod survival) was slightly lower than
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reference. Due to a lack of high chemistry and no clear indication of benthic impacts, NA11 was propetly
excluded from the proposed remedial footprint in the DTR. i

- anary COCs are relatively low:

Composite SWAC ranking = 49 of 66 polygons
Copper (180 mg/kg) ranking = 43 of 66 polygons
Mercury (0.85 mg/kg) ranking = 34 of 66 polygons
HPAH (2,800 pg/kg) rarking = 44 of 66 polygons
PCB (190 pg/kg) ranking = 45 of 66 polygons
TBT (38 pgkg) ranking = 56 of 66 polygons

e Chemistry is below conservative biological benchmarks:

No exceedances of 60% LAETs
8S-MEQ = 0.42

®  No clear indication of impacts to benthic community:

Triad Station: “Possible” benthic impacts

DTR chemistry score = moderate
= SQGQ! is less than 1.0, Orily 1 chemical exceeds both DTR SQG and UPL.

DTR toxicity score == moderate
®  Amphipod test scored slightly below reference LPL. Bivalve and urchin tests
scored above reference LPLs.

‘DTR benthic disturbance score = low

= No evidence of disturbance. BRI is below reference UPL.. Abundance # taxa,
and dwersﬂ'y index are all above reference LPL.

SPI data indicate Stage I and IIT.successional stages present.

Attachment A, Exponent Critique at 15-16.

Station NA18:

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA18 was properly
excluded from the proposed remedial footprint in the DTR.

® ana.ry COCs are relatively low:

Composite SWAC ranking = 39 of 66 polygons
Copper (230 mg/kg) ranking = 31 of 66 polygons
Mercury (0.79 mg/kg) ranking = 37 of 66 polygens
HPAH (2,400 pg/kg) ranking = 49 of 66 polygons
PCB (350 ug/ke) ranking = 32 of 66 polygons
TBT (210 pg/ke) ranking = 19 of 66 polygons

»  Chemistry is below conservative biological benchmarks:

—

No exceedances of 60% LAETSs
SS-MEQ = 0.56

e No direct evidence of impacts to benthic community:

Non-Triad station
No SPI data

Attachment A, Exponent Critique at 16,
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Station NA21:
Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA21 was properly

excluded from the proposed remedial footprint in the DTR.

#  Only TBT is relatively high:
- Composite SWAC ranking = 41 of 66 polygons
- Copper (150 mg/kg) ranking = 50 of 66 polygons
- Mereury (0.51 mg/kg) ranking = 58 of 66 polygons
- HPAH(2,100 pg/ke) ranking = 50 of 66 polygons
- PCB (177 pg/kg) ranking = 51 of 66 polygons
- TBT {410 pg/kg) ranking = 12 of 66 polygons

¢  Chemistry is below conservative biological benchmarks:
- No exceedances of 60% LAETSs (including TBT)
- S8§-MEQ=0.50

*  No direct evidence of impacts to benthic community:
- Non-Triad Station
- No SPI data

Attachment A, Exponent Critique at 17.

Station NA27: ;
Based on relatively low chemistry, and the lack of evidence of benthic impacts, NAZ7 was properly
excluded from the proposed remedial footprint in the DTR. :

*  Primary COCs are rejatively low:
-~ Composite SWAC ranking = 36 of 66 polygons
-~ Copper (390 mg/kg) ranking = 10 of 66 polygons
- Mercury (1.20 mg/kg) ranking = 10 of 66 polygons
+ HPAH (2,800 pg/kg) ranking = 44 of 66 polygons
=~ PCB (210 pg/kg) ranking = 40 of 66 polygons
= TBT (100 pg/kg) ranking = 42 of 66 polygons

*  Chemistry is below conservative biological benchmarks:
- No excecdances of 60% LAETS
- 88-MEQ=0.69

*  No direct evidence of impacts to benthic cohnnunity:
- Non-Triad Station
=  No SPI data

Attachment A, Exponent Critique at 17,

Station NA28:, .
Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA28 was properly
excluded from the proposed remedial footprint in the DTR.

* Primary COCs are relatively low;
- Composite SWAC ranking =42 of 66 polygons
= Copper (290 mg/kg) ranking = 14 of 66 polygons
- Mercury (0.8% mg/kg) ranking =31 of 66 polygons
- HPAH (3,400 pg/kg) ranking = 36 of 66 polygons
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- PCB (180 pg/kg) ranking = 47 of 66 polygons
- TBT (90 pg/kg) ranking = 45 of 66 polygons

e Chemistry is below conservative biological benéhmarKS;
- No exceedances of 60% LAETSs
- 8S-MEQ=0.55

¢ No dirsct evidence of impacts to benthic corrmmumity:
- Non-Triad Station
- No SPI data

Attachment A, Exponent Critique at 17-18.

Station SW34: _
Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA28 was properly
excluded from the proposed remedial footprint in the DTR.

- Oniy copper is relatively high:
Composite SWAC ranking = 48 of 66 polygons
- Copper (320 mg/kg) ranking = 12 of 66 polygons
= Mercury (0.75 mg/kg) ranking = 40 of 66 polygons
- HPAH (1,400 pg/kg) ranking = 57 of 66 palygons
=~ PCB (130 pg/kg) ranking = 58 of 66 polygons
- TBT (38 pg/kg) ranking = 56 of 66 polygons

'« Chémistry is below conservative biological benchmarks:
- No exceedances of 60% LAETs (including copper)
- 88-MEQ=10.55

#  No direct evidence of impacts to benthic cormmunitys
" - Non-Triad Station
- No 8Pl data

Attachment A, Exponent Critique at 18.

In summary, the Site-specific data do not support the allegation that any of the seven
additional polygons proposed for remediation by SDG&E exhibit aquatic life BUI or should be
remediated. [d.

[NASSCO Comment No. 361, TCAO, at 94 18, 32, 33, DTR, at §§ 18, 32, 33 Appendlces
18, 32, 33]
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SDG&E Comment No 2 0 DTR’s Sectmn 31 economic feas1b111ty analysls fa11s to |

¢ cons1der costs to reductmn in Benthlc I'lSk exposure and sl;ou_ld be rewsed

The comment correctly notes that the DTR economic feasibility analysis measured
benefit based on exposure reduction for receptors that average exposure over the entire site.
However, it must be noted that benefits to the benthic community must be assessed on a point by
point basis, and cannot be represented by an area weighted average concentration metric.
Attachment A, Exponent Critique, at 18. The remedy proposed in the DTR directly addressed all
areas identified as likely to impact aquatic life due to sediment contamination. No areas of likely
benthic impacts were omitted from the DTR remediation footprint due to economic feasibility
CONCEITS.

[NASSCO Comment No. 362, TCAO, at § 31, DTR, at § 31, Appendix 31]

SDG&E Comment No. 2.2,2.3 : A revised economic feasibility analysis is shown in

Figure 2, based on calculations shown in Tables 20 and 21. In this revised economic
feasibility analysis, the percent exposure reduction for all three BUIs is considered via
calculation of a composite percent exposure reduction based on SWACs for aquatic-

i dependent wildlife and human health (as in CRWQCB (2011)) and the area exhibiting

| aquatic life BUL as based on a Toxic Unit approach for the sediment chemistry line of

| evidence (Figure 3; Conder, 2011a). The Toxic Unit approach is a causal chemical

| exposure modeling to account for bioavailability of chemicals to benthic invertebrates and
predict potential chemical risk. It was used as a replacement approach for the flawed
SQGQI1 approach used in the CRWQCB (2010) Triad sediment chemistry line of evidence.
in order to re-classify Triad stations. It was also used as a replacement approach for the
flawed SS-MEQ and 60% of the LAET calculations used in the Non-Triad Data Approach.

i Both the revised Triad and Non-Triad Data approaches were used to identify polygons for
Aquatic Life BUI (Figure 3). Economic feasibility was also calculated using a footprint
designated to address Aquatic Life BUI only (Figure 4). The approach ranked polygons
exhibiting Aquatic Life BUI by the highest Toxic Unit result multiplied by the area of the
polygon (Table 22). Remedial cost was estimated for five inerements aceording to
approximate cost rates suggested by Table A31-1 (Table 23). This approach is more
technically-defensible because Aquatic Life BUI is the most likely BUI exhibited at the Site
and modeling of human health and ecological risk to aquatic-dependent wildlife is flawed.
A revised economic feasibility approach should be adopted by CRWQCB to enable a

| complete ard accurate evaluation of economic feasibility for any propose remedial

\ footprint for the protection of BUIs at the Site.

As noted in NASSCO’s reply to the preceding comment, the toxic unit approach does not
represent an improvement over the DTR approach to assessment of aquatic life BUL It is flawed
and inappropriate for use in characterizing BUI at the Site. In fact, the SDG&E approach
represents a large step backward in that it reverts to a preliminary screening analysis based on an
unsubstantiated theoretical relahonshlp in lieu of using the rich, site-specific, empirical database
for the shipyard site. Any economic feasibility analysis based on this assessment approach will
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be similarly flawed. Furthermore, the use of reduction in Sitewide SWAC as the metric of
benetit for benthic invertebrate species is inappropriate. Attachment A, Exponent Critique, at
19. Unlike mobile human and wildlife receptors, which spatially average exposure over
relatively large areas, benthic invertebrate communities are largely sessile, and must be assessed
on a station-by-station basis. Id. Sitewide average sediment conditions are not meaningfil in
measuring aquatic life BUI or BUI mitigation, and the alternative economic feasibility analysis
presented is therefore invalid. Id.

[NASSCO Comment No. 363, TCAO, at § 18, 31, 32, DTR, at §§ 18, 31, 32, Appendix 31]
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j‘ polygons for the remedial footprint and has concluded that the factors used to select “worst |
{ first” polygons are consistent with the findings.

V.  NASSCO’S REPLY TO COMMENTS BY THE SAN DIEGO UNIFIED PORT
DISTRICT (“PORT”)H

Port Comment No. 1 Dr Johns agrees Wlth the process used to 1dentlfy the

The Declaration of Expert D. Michael Johns In Support of the San Diego Unified Port
District’s Submission of Comments, Evidence, and Legal Atgument (“Johns Dec”) (Port
Comments, Exhibit 3) constitutes untimely expert evidence that should have been submitted to
the record on or before March 11, 2011. Accordingly, it must be excluded from the record. See
NASSCO’s Joinder In BAE’s MOthIlS to Exclude Untimely Expert Evidence Submitted By the
San Diego Unified Port District and San Diego Gas & Eleciric, and Motion to Exclude the
Untimely Expert Evidence Submitted by the United States Navy.

Furthermore, even if Dr. John’s Declaration is accepted into the record, his conclusions
should be given no weight for the reasons set forth in NASSCO’s Comment Nos. 380-384,
Replying to Port Comment Nos. 17 - 21. Attachment A, Exponent Critique, at 20-25.

[NASSCO Comment No. 364, TCAQ, at q 33, Attachment 2, DTR, at §§ 1.2, 1.4.2.1, 1.5.2,
33, Appendix 33]

Port Comment No. 2: Dr. Johns also agrees that the Shlpyar sediment
contamination has contributed to the impairment of beneficial uses in San Diego Bay and

| likely continues to harm human health and environmental resources. (Exhibit “3” [Dr.

Johns Declaratlon],S(a) (d})

See NASSCO’s Comment No, 364, Replying to Port Comment No. 1.

[NASSCO Comment No. 365, TCAO, at § 1, DTR, at §§ 1.2, 1.4.2.1, 1.5.2]

Port Comment No. 3: Dr. Johns has concluded that the contaminants are
bicaccumulating in biota relevant to human health and that exposed fish and shellfish can

migrate offsite, spreading the reach of the contamination throughout the San Diego Bay
| and potentially to those who consume the exposed fish and shellfish. (Exhibit “3” [Dr.
| Johns Declaration|, §6(2)-(d).) 5

See NASSCO’s Comment No. 364, Replying to Port Comment No. 1.

i San Diego Unified Port District’s Submission of Comments, Evidence and Legal

Argument, Tentative Cleanup and Abatement Order R9-2011-0001 and Related Draft
Technical Report, submitted May 26, 2011 (“Port Comments™).
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[NASSCO Comment No. 366, TCAO, at § 15, 19, 25-28, DTR, at §§ 15, 19, 25-28,
Appendices 15, 19, 27, 28]

Port Comment No. 4: Likewise, the shipya_r:i activities are likely exposing and/or
redistributing legacy contaminants that create an ongoing source of San Diego Bay
mination. (Exhibit “3” [Dr. Johns Declaration], 9 7(a)-(d).) o

e e ..

| conta

See NASSCO’s Comment No. 364, Replying to Port Comment No. .

[NASSCO Comment No. 367, TCAO, at 9 2, 3,5, 6, 10, DTR, at §§ 2.3, 3.3, 5.4, 6.4, 10.4,
10.5]

Port Comment No. 5: While some parties may claim that the remediation cannot g?’
i forward unless the Chollas Creek outfall area is included within the remedial footprint or
otherwise addressed because of recontamination concerns, the Port’s designated fate and
“transport expert has concluded that any interim resedimentation from Chollas Creek
discharges will not adversely impact the remediation efforts at the Shipyards. (Exhibit «2*
| [Port Expert Designation]; Exhibit “4” [Dr. Poon Declaration], 9 13-15.)

The Declaration of Expert Ying Poon, D.Sc. In Support of the San Diego Unified Port
District’s Submission of Comments, Evidence and Legal Argument (*“Poon Dec™) (Port
Comments, Exhibit 4) constitutes untimely expert evidence that should have been submitted to
the record on or before March 11, 2011. Accordingly, it must be excluded from the record. See
NASSCO’s Joinder In BAE’s Motions to Exclude Untimely Expert Evidence Submitted By the
San Diego Unified Port District and San Diego Gas & Electric, and Motion to Exclude the
Untimely Expert Evidence Submitted by the United States Navy.

Furthermore, even if Dr. Poon’s Declaration is accepted into the record, his conclusions
should be given no weight because the model upon which they are based has not been submitted
to the record or provided to the Designated Parties. Accordingly, his conclusions must be
viewed as unsupported. See NASSCO’s Comment Nos. 385-389, Replying to Port Comment
No. 22 - 26. See Attachment A, Exponent Critigue, at 26-29.

Finally, it is a basic concept of site cleanup that implementing measures to control the
source of contaminants and to verify that control has been accomplished should proceed actual
remediation. See Deposition of Steven Bay (“Bay Depo.”) at 209:1-9 (September 27, 2010);

‘Bay Depo, Ex. 106, Sediment Assessment Study for the Mouths of Chollas and Paleta Creek,
San Diego (May 2005), at 6, Figure 2-2 (indicating that “Cleanup Implementation” should occur
after “TMDL Implementation,” which includes “Implement Source Control” and “Verify Source
Reduction™). Accordingly, even if Dr. Poon’s Declaration is accepted into the record and his
testimony considered by the Regional Board, his assertion that remediation can proceed prior to
controlling storm water contaminant discharge to the Site contradicts basic tenets of site cleanup
procedure.

[NASSCO Comment No. 368, TCAO, at § 30, 33, DTR, at § 30, 33, Appendix 33]

SD\791154



Mr. Frank Melbourn
June 23, 2011
Page 69

LATHAMeWATKINSue

i Port Comment No. 6: To the extent the CUT would designate the Port as a primary |
discharger because of perceived non-cooperation grounded in the Port’s withdrawal from a

voluntary mediation process that it suggested, such a position would be an inappropriate

basis for Port primary liability as a. matter of law. On the contrary, the Port’s commitment |

to the above principles is reflected its long history of cooperating with the Regional Board

| in efforts to remediate sites at which the Portis alandlord. ...

The DTR does not suggest that the Port was named as a primary discharger “because of
perceived non-cooperation grounded in the Port’s withdrawal from a voluntary mediation .
however, the Port provides no legal authority why a failure to cooperate would not be a relevant
factor in naming the Port to the TCAQ. DTR at 11-1 — 11-5.

[NASSCO Comment No. 369, TCAO, at 911, DTR, at § 11]

Port Comment No. 7: The DTR acknowledges that “[i]n the event the Port

District’s tenants, past and present, have sufficient financial resources to clean up the
} Shipyard Sediment Site and comply with the Order, then the San Diego Water Board may
|| modify its status to secondarily responsible party in the future.” (DTR §11.2, at pp- 11-4 to
11-5.) This anticipated modification is appropriate and should be implemented because
there is substantial evidence of the Port District’s tenants’ abilities to fund the Order. . ..
the CUT bears an initial burden of establishing through evidence the facts necessary to
1 conclude that the Port’s tenants do not have adequate assets to fund the cleanup efforts.
| Yet 1o such ev:dence has ever been presented

It is premature for the Regional Board to determine whether the Port’s tenants, past and
present, have sufficient financial resources to cleanup the Site, since those costs have not vet
been determined with specificity and work has not yet begun. Until work progresses on the
cleanup, it is reasonable for the Regional Board not to distinguish between primarily and
secondarily liable parties. See In re Wenwest Inc., State Water Resources Control Board Order
No. WQ 92-13,at 3n.2. .

[NASSCO Comment No. 370, TCAO, at 9 11, DTR, at §§ 11.1, 11.2]

Port Comment No 8 In fact, the ev1dence estabhshes beyond quesnon that the |

|| Port’s tenants have adequate assets to fund the cleanup efforts. . . . Additionally, the Port’s

| tenants have lease and permit terms obligating the tenants to defend and indemnify the
Port against this type of liability. (See, e.g., SAR 159273, 159289 at 21 [NASSCO Lease]; .

Whether a landlord’s lease includes an indemnity clause is not determinative as to
whether the landlord should be named primarily or secondarily liable. See In re Wenwest, Inc.,

State Water Resources Control Board Order No. WQ 92-13, at 7-9 (whether lease includes
indemnity clause not included as a factor in determining landlord liability).
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Accordingly, it is irrelevant to the Regional Board’s decision to name the Port as
primarily liable at this time whether the lease agreement includes indemnity language. Finally, it
bears mention that the Port only cites to NASSCO’s lease for the period from January 1, 1995 to
December 31, 2040, and not to any prior leases with NASSCOQ, which contain materially
different language with respect to NASSCO’s and the Port’s obligations to one another.

[NASSCO Comment No. 371, TCAO, at § 11, DTR, at §§ 11.1, 11.2]

Port Comment No. 9: Additionally, based on its review of relevant documents, the
Port believes that NASSCO has hundreds of millions of dollars of historic liability coverage
that would be potentially applicable to the remediation and monitoring efforts. (Exhibit
“12” [Summary of NASSCO Historic Liability Insurance].)

The information in Port Comments, Exhibit 12 (Summary of NASSCO Historic Liability
Insurance) was submitted by the Port in breach of a Protective Order entered in Case No. 09 CV
2275-AJB (BGS) in the United States District Court, Southern District of California, regarding
the allocation of costs for the cleanup of the Shipyard Sediment Site. The Protective Order
prohibited the Port from publicly disclosing any information, including insurance policies, that
was designated as “protected” information by NASSCO, or from using “protecied” information
for any purpose other than prosecuting or defending the federal court lawsuit. NASSCO is
presently contesting the Port’s publication of NASSCO’s insurance information in a motion
pending before Mr. Timothy Gallagher, the Discovery Referee. For these reasons, NASSCO
believes that the insurance information in Port Comments, Exhibit 12 is not properly before the
Regional Board, and NASSCO may seek the withdrawal or removal of Exhibit 12 from the
administrative record fqllowing Mr. Gallagher’s ruling on NASSCO’s motion.

[NASSCO Comment No. 372, TCAO, at § 11, DTR, at §§ 11.1, 11.2]

Port Comment No. 10: The Port’s tenants are currently cooperating with the
Regional Board. Although the tenants have been proposing a remedial approach that
differs in some respects from the remedial approach proposed by the CUT, the process is
“proceeding cooperatively.” (Exhibit “5” [Barker Deposition], Vol. 111, 489:20-490:14.)

N

It is premature for the Regional Board to determine whether the Port’s tenants, past and
present, are cooperating with the Regional Board as work has not yet begun. Until work
progresses on the cleanup, it is reasonable for the Regional Board not to distinguish between
primarily and secondarily liable parties. See In re Wenwest, Inc., State Water Resources Control
Board Order No. WQ 92-13, at 3 n.2.

Furthermore, as presented in NASSCQ’s Initial Comments, NASSCO maintains that
monitored natural attenuation is the proper remedy for the Site. This position differs matenally
from the TCAO and DTR under consideration by the Regional Board.

[NASSCO Comment No. 373, TCAO, at 111, DTR, at §§ 11.1, 11.2]
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See NASSCO’s Comment No. 369, Replying to Port Comment No. 6.

[NASSCO Comment No. 374, TCAO, at § 11, DTR, at §§ 11.1, 11.2]

Port Comment No 12 The Port does not own or operate SW4 or SW9 outfall or |

| the MS4 facilities leading to these outfalls. . . . Rather, the contention is that the Port is

“responsible for controlling pollutants into and from jts own MS4 system” and that “the :
|

Port District cannot passively allow pollutants to be discharged through jts MS4 and into
| another Copermittees’ MS4s, like the City of San Diego.” (Exhibit ¥17” [CUT Discovery
Response Excerpts], Responses to Special Interrogatories Nos. 28, 30. [emphasis in the
originall.) Yet, neither the DTR nor the administrative discovery responses identify what
part of the MS4 owned or operated by the Port would ultimately lead to SW4 or SW9,
much less how such MS4 facxhtles have dlscharged pollutants to SW4 or SW9

The Port’s comments do not allege that storm water discharges from SW4 and SW9 do
not contain relevant COCs, and the Port presents no affinmative evidence to show that they do
not. Instead, like the City, the Port attempts to skirt the issue by simply claiming that the DTR
does not provide sufficient support.

In fact, the Port’s own most recent Jurisdictional Urban Runoff Management Program
(“JURMP”) document admits that the Port MS4 facilities have the potential to generate
pollutants, including bacteria, gross pollutants, metals, nutrients, oil and grease, organics,
pesticides, sediment, and trash. Attachment D, San Diego Unified Port District, Jurisdictional
Urban Runoff Management Program (May 2008) (2008 Port JURMP”) Table 6-2 at 6-4. The
JURMP goes on to state that the “MS4 receives pollutants generated by motor vehicles, namely,
heavy metals, oil and grease, and other toxic pollutants from engine exhaust, brake linings, and
leaking fluids. Waste liquids, such as oil and paint, can also be illegally dumped into conveyance
system structures. Illegal connections can be made to the MS4 and potentially introduce a wide
varicty of pollutants to the system. Street curbs and gutters, stormwater inlets, culverts and
channels typically collect litter discarded in urban areas. As such, all of these pollutants can
reach the MS4 with each rainfall event, and in turn, be carried to receiving water bodies.” Id. at
6-7. It also admits that “[u}rban runoff also appears to be a significant contributor to the creation
and persistence of Toxic Hot Spots in San Diego Bay,” including “the mouth of Chollas Creek . . 7
.7 Id. at 1-6 — 1-7. This evidence substantiates the Regional Board’s conclusion that the Port is
a discharger based on its historical storm water discharges to the Site.

Furthermore, the Port’s JURMP indicates that the Port has a sophisticated GIS map of its
storm drains, which is not publicly available but could easily have been used by the Port to
generate the necessary information to demonstrate whether the Port’s MS4s connect to SW4
and/or SW9. See Attachment D, 2008 Port JURMP Table 6-2 at 6-4; Attachment E, Karen
Richardson, GIS Gives Port a Common Operating Picture, ArcUser (Winter 2010) at 33
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(“PortGIS Utilities is the central clearinghouse for the port’s utilities data, including . . . storm
drain . . . lines”). Accordingly, it is unfair for the Port to assert that the DTR and TCAO are
insufficient because they do not specify what part of the Port’s MS4 system commects to SW4
and/or SW9 when that information is uniquely in the possession of the Port itself.

[NASSCO Comment No. 375, TCAOQ, at § 11, DTR, at §§ 11.3.1, 11.4]

Port Comment No. 13 The DTR contams no ewdence that Port dlscharges from 1ts

MS4 are contrlbutmg to the Shlpyard Sediment Slte _contammatlon

See NASSCO’s Comment No. 375, 377, Replying to Port Comment No. 12 and 14.

[NASSCO Comment No. 376, TCAO, at 11, DTR, at §§ 11.3 — 11.6]

: " Port Comment No. 14 The TCAO and DTR fall to prov1de ev1dent1ary support for '
|| the conclusion that SW4 and SW9 have discharged contaminants to San Diego Bay and the

Shipyard Sediment Site. In fact, the DTR acknowledges that “no monitoring data is
|| available” for either SW4 or SW9. (DTR §§11.6.4, at p. 11-13 [SW4]; 11.6.5, at p. 11-15
 1SW9L)

The Port contends that there is “no [e]vidence” that storm water outfalls SW4 and SW9
are discharging contaminants to the Site. The Port bases this claim on the fact that there is no
monitoring data available from either SW4 and SW9 to indicate specific quantities of COCs in
the runoff.

The Port’s claim that there is “no [e]vidence” goes too far because, as noted in the DTR,
urban runoff itself is classified as a “waste” under the California Water Code § 13050(d). DTR
at 11-8; see also Cal. Water Code §§ 13392 (State and Regional Boards to coordinate with
Departments of Public Health and Fish & Game to develop “new programs to reduce urban and
agricultural runoff”); 13396.7(a) (commissioning a study to determine adverse health effects of
urban runoff on swimmers at urban beaches). In fact, the DTR includes substantial evidence that
urban runoff in San Diego contains COCs at the Site, including “total suspended solids (TSS),
sediment (due to anthropogenic activities), pathogens (e.g., bacteria, viruses, protozoa), heavy
metals (e.g., copper, lead, zinc, and cadmium), petroleum products and polynuclear aromatic
hydrocarbons (PAHs and HPAHs), synthetic organics (e.g., pesticides, herbicides, and PCBs),
nutrients (.g., nitrogen and phosphorus fertilizers), oxygen-demanding substances (decaying
vegetation, animal waste), and trash.” DTR at 11-8; see also 4-10 (San Diego County Municipal
Copermittees 2002-2003 Urban Runoff Monitoring Final Report submitted by the City indicating
that “elevated levels of zinc, copper, and lead are present in the urban runoff outflow discharged
from Chollas Creek into San Diego Bay™).

Furthermore, the DTR demonstrates that samples taken in the SW4 catch basin, and
laterals entering the catch basin, “indicate the presence of both PCBs and PAHs entering and
exiting the municipal storm drain system catch basin .. . .” DTR at4-16. Far from suffering
from a lack of evidence, the DTR has presented substantlal evidence that San. Diego urban runoff
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contains relevant COCs, but simply did not take the extra step to quantify the amount of COCs
that actually are present in storm water flows as they exit the SW4 and SW9 outfalls.

Notably, the Port’s comments do not allege that storm water discharges from SW4 and
SW$ do not contain relevant COCs, and the Port presents no affirmative evidence to show that
they do not. Instead, like the City, the Port atiempts to skirt the issue by simply claiming that the
DTR does not provide sufficient support.

Furthérmore, the Port’s citation to Natural Resources Defense Council v. County of Los
Angeles, 636 F.3d 1235 (9th Cir. 2011) (“NRDC"™), is unavailing with respect to allocating
responsibility for storm water contamination to sediment to the Port. This is so because NRDC
is a case under the Clean Water Act concerning whether a NPDES permittee was guilty of
violating NPDES permit limits. Here, the issue is not whether the Port violated NPDES permit
limits, but rather, whether the Port discharged COCs to the Site that have contaminated sediment.
In fact, the DTR does not allege that the Port has violated its NPDES permit, but rather, that the
Port has discharged storm water containing contaminants to San Diego Bay, and that the “urban
storm water containing waste that has discharged from the on-site and off-site MS4 has
contributed to the accumulation of pollutants in the marine sediments at the Shipyard Sediment
Site to levels, that cause, and threaten to cause, conditions of pollution, contamination, and
nuisance by exceeding applicable water quality objectives for toxic pollutants in San Diego
Bay.” DTR at 11-1—11-2. As noted above, the Port fails to allege that storm water discharges
from SW4 and SW9 do not contain relevant COCs.

Finally, as also noted in the DTR, “[i]n the absence of such direct evidence, the San
Diego Water Board may consider relevant direct or circumstantial evidence in determining
whether a person shall be required to clean up waste and abate the effects of a discharge or a
threat of a discharge under CWC section 13304.” DTR at 10-13, citing State Water Resources
Control Board Resolution 92-49, Policies and Procedures for the Investigation and Cleanup and
Abatement of Discharges under Water Code Section 13304, § LA (directing the Regional Boards
to use “any relevant evidence, whether direct or circumstantial”, when determining whether a
_party should be required to investigate or cleanup a discharge of waste). Accordingly, even if
storm water sampling data from SW4 and SWY9 is unavailable, it is proper for the Regional
Board to consider and rely on other direct and circumstantial evidence that leads to the
conclusion that the Port’s storm water discharges have contaminated the NASSCO shipyard.

[NASSCO Comment No. 377, TCAO at § 11, DTR, at §§ 11.6.4, 11.6.5]

Port Comment No. 15: Even if there was adequate evidence that SW4 and SW9 are ||
discharging pollutants, there are no monitoring or test results establishing that there have
been discharges from the Port’s MS4 facilities into the City MS4 facilities that Iead to the
outfalls at SW4 and SW9. .., In fact, the Port has only very limited MS4 facilities that lead |
_to SW4 and no MS4 facilities leading to SW9. _

See NASSCO’s Comment No. 377, Replying to Port Comment No. 14.
[NASSCO Comment No. 378, TCAO, at 9 11, DTR, at §§ 11.3 — 11.6]
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Port Comment No. 16: Finally, even if SW9 was discharging some contaminants,
this wouid not be a proper basis for liability. . . . The Port’s designated expert, Dr. Ying
Poon, has done extensive fate and transport modeling analysis and confirmed that any
discharges from Chollas Creek would not result in any significant deposit, accumulation or |

| resedimentation of the Shipyard Sediment Site. (Exhibit “2” [Port Expert Designation); '
Exhibit “4” [Dr. Poon Declaration], §913-15.) This extensive modeling contradicts the ,
assumption in the TCAO that, based on the erroneous Exponent Report approach, Chollas |
Creek flows result in the settling of contaminated sediment at the Shipyard Sediment Site. |
In the absence of any substantial evidence that SW9 discharges are transporting
contaminants to the Shipyard Sediment Site, the Port cannot be liable based upon these
| alleged discharges.

See NASSCO’s Comment No. 377, Replying to Port Comment No. 14. In addition, the
Port overstates the results of its expert, Dr. Ying Poon, with respect to SW9.2* In its comments,
the Port claims that Dr. Poon’s analysis shows that discharges “from Chollas Creek would not
result in any significant deposit, accumulation or resedimentation of the [Site].” Port Comments
at 19, citing Port Comments, Exhibit 4, Poon Dec, 99 13-15. Yet the Poon Dec states that “it is
unlikely that Chollas Creek would be a major source of contaminants . . .”, but in fact, confirmed
that Chollas Creek would be a source of sedimentation at the Site. Id. '

[NASSCO Comment No. 379, TCAO, at § 11, DTR, at § 11.6.5]

2 NASSCO notes that the Port has not yet provided the Regional Board or the Designated

Parties with Dr. Poon’s hydrodynamic and water quality numerical model (the Bay
Model), the result of which Dr. Poon summarizes in his declaration. See Port Comments,
Exhibit 4, Poon Dec. at q 7.
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' |_Port Comment No. 17 (Exhibit No. 3, Declaration of Expert Michael Johns, § 5): It is my
opinion that there is sufficient evidence that the Shipyard Site sediment contamination has
contributed to the impairment of beneficial uses in San Diego Bay and likely continues to
harm human health and envirommental resources for the following reasons:

a. Sediment contaminants in Site sediments are present, bioavailable, and, for a
number of the contaminzants, bioaccumulative.

b. Fish and shellfish collected at the Site have accumulated contaminants at
concentrations predicted to harm seafood consumers (i.e., recreational and
subsistence fishers).

c. Although fishing and shellfish harvesting do not occur on the Site because of
- security restrictions, there are nearby public access points and the fish and
shellfish that have accumulated contaminants are mobile.

d. Shipyard activities at the Site periodically disturb contaminated sediments,
creating an ongoing source of legacy contaminants and impacting beneficial
uses in the Bay.

— e B ——

None of Dr. Johns’ four assertions regarding human wildlife exposure and risk constitute
scientifically valid evidence of existing or likely future beneficial use impairment from Site
sediment contamination for the following reasons:

95.a. “Sediment contaminants are present, bicavailable, and bioaccumulative.”™
Although this statement is supported by available data in the DTR in a qualitative sense, the
presence, bioavailability, and bioaccumulative potential of chemicals do not, in and of
themselves, constitute 2 human health risk or beneficial use impairment. Impairment cannot be
assessed without a quantitative assessment of exposure and toxicity, which Dr. Johns does not
provide.

9 5.b. “Fish and shellfish at the site contain harmful levels of contaminants to human
anglers.” This conclusion requires an exposure and toxicity assessment. Because Dr. Johns does
not provide any such assessment, it appears he is relying solely on the Tier I human health risk
assessment contained in the DTR, which is critically flawed. See Exponent, Evaluation of Draft
Technical Report for Tentative Cleanup and Abatement Order No. R9-2011-0001 for the
NASSCO Shipyard Sediment Site, Expert Report of Thomas C. Ginn, Ph.D. (March 11, 2011)
(“Ginn 20117); Chemrisk, Brent Finley, Ph.D., Expert Opinion Letter Regarding the Draft
Technical Report for Tentative Cleanup and Abatement Order No. R9-2011-0001 (March 11,
2011) (“Finley 2011”). The DTR Tier I human health risk assessment for both recreational and
subsistence anglers assumes a highly unrealistic fractional intake from the Site of 100 percent. A
quantitative assessment with more realistic assumptions concerning fractional intake, conducted
in a manner consistent with regulatory guidance and precedents, would conclude that no
unacceptable risk for human anglers exists. Ginn 2011 at 92-98; Finley 2011 at 23-28, 36-51.
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95.c. “The mobility of fish and lobsters indicates a risk to anglers who fish outside the
Site boundaries.” No quantitative exposure analysis is presented to substantiate this claim, and
no analysis of off-site angler exposure is contained in the DTR. Site-related contaminants
carried by motile fish and lobsters to arcas frequented by anglers can only pose a risk to human
consumers if they are caught and consumed in sufficient quantity and frequency to exceed
chemical-specific toxicity thresholds. Without data to support this claim, it is purely speculative,
and without scientific basis. Furthermore, the Ginn and Finley expert reports document that
there is no risk to recreational or subsistence anglers. Ginn 2011 at 76-100; Finley 2011 at 7-51.

9 5:d: *Shipyard activities disturb sediments, creating beneficial use impairment
throughout the Bay.” While it is likely, and Site-specific data support the notion that a certain
degree of vertical mixing and resuspension of buried sediments takes place within the Shipyard
leasehold in areas where vessel movements and engine testing take place, there is no analysis of

- any kind presented to support Dr. Johns’ assertion of Bay-wide impacts. The DTR does not
contain any quantitative analysis of sediment transport beyond the site boundaries, and Dr. Johns
does not claim to have performed any such analysis or present any evidence that would support
his allegation of beneficial use impairment beyond the Shipyard Site boundaries.

Attachment A, Exponent Critique, at 20-21.

[NASSCO Comment No. 380, TCAO, at {2, 3, 5, 6, 10, 19, 25-28, DTR, at §§ 2.3, 3.3, 5.4,
6.4, 10.4, 10.5, 19, 25-28, Appendices 19, 27, 28]
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Port Comment No. 18 (Exhibit No. 3, Declaration of Expert Michael Johns, 9 6): Itis my
opinion that COCs are bioaccumulating in biota for the following reasons:

a, Laboratory exposures to site-collected sediments established that statistically l
significant accumulations of selected contaminants (arsenic, copper, lead,

' mercury, zine, TBT, total PCBs, and high molecular weight PAHS) occur in

clams that are in direct contact with and ingest contaminated sediments,

providing evidence that Site sediments contribute to the contaminant

residues in the tissues of benthic organisms.

b, Benthic organisms are an important component of marine food webs and are
I a major component of the diet for both the sand bass and spiny lobster as
well as many other fish, invertebrate and bird species.

c Many of the fish and shellfish that prey upon contaminated benthic
organisms within the Site can be consumed by people, are highly mobile and i
can migrate off the Site throughout Iarge portions of San Diego Bay. These
mechanisms contribute to the transfer of contaminants from the sediment to
higher order receptors (including those relevant to human exposuare) outside
of the Site. The life histories of sand bass and spiny lobster, the two species
targeted for human health evaluation at the Site, involve migration over

| large portions of San Diego Bay?

i PCBs are bioaccumulative, and cleanup is necessary for incremental

‘ improvement in the beneficial use of San Diego Bay by recreational and
subsistence fishers. '

= ——————————m

Dr. Johns enumerates four reasons to believe that Shipyard Site sediment contaminants
are bicaccumulating in biota. While the Site-specific data and the analyses contained in the DTR
do support the generic conclusion that some bioaccumulation of COCs occurs, nothing put
forward in this comment supports his assertion that bioaccumulation results directly in beneficial.
use impairment. Such a conclusion could only be supported by a quantitative exposure and
toxicity assessment for higher trophic order consumer species, and Dr. Johns apparently relies
solely on the food web associated risk assessments presented in the DTR. The flaws inherent in
the DTR Tier II human health assessment are described in Ginn 2011. See Ginn 2011 at 79-94.
The DTR Tier Il aquatic dependent wildlife risk assessment is similarly flawed. This is so
because all wildlife exposure calculations in the DTR were based on a highly unrealistic
assumption of 100 percent area use for all receptors and exposure scenarios, and included
Inappropriate toxicity reference values for lead. See Ginn 2011 at 59-64, 71-73.

A quantitative risk assessment using realistic exposure and toxicity assumptions,
performed and interpreted in accordance with regulatory guidance and precedent would conclude
that no unacceptable risk for wildlife exists. See Ginn 2011 at 59-78. Accordingly, there is no
justification for remediation to protect human or wildlife receptors on the basis of food web
mediated exposure. ; '
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Attachment A, Exponent Critique, at 21-22,

[NASSCO Comment No. 381, TCAO, at { 19, 25-28, DTR, at §§ 19, 25-28, Appendices 19,
27, 28]

e ———————

= P

Port Comment No. 19 (Exhibit No. 3, Declaration of Expert Michael Johns, § 7): It
is my opinion that Site activities likely expose and/or redistribute legacy contaminants.and
create an ongoing source to San Diego Bay based on the following:

a. Site activities contribute to the release and potential transport of sediment-
bound and dissolved contaminants in San Diego Harbor.

b. While iegacy contaminants can be buried over time by natural
sedimentation, subsurface contaminants can be exposed through vessel
maneuvering, engine testing, and other Site activities.

¢ Resuspension of bottom sediments can increase the bioavailability of
contaminants (e.g., contaminants can temporarily partition to the water
prior to settling back to the bottom) and serve to locally redistribute
l contaminants. !
! d. This physical reworking of the sediments in areas impacted by Site -

contaminants creates an ongoing source to San Diego Bay and continues to
impact beneficial uses through the mechanisms discussed above.

Dr. Johns cites four reasons 1o believe that physical disturbance and resuspensmn of Site
sediments is taking place. As noted above, a certain degree of vertical mixing and resuspension
of buried sediments is possible in certain areas of the Shipyard Sediment Site where vessel
movements and engine testing take place. This factor has been acknowledged since the early
stages of the Sitewide Sediment Investigation. See Exponent Report, Table 4-2. However, the
shipyard activities and Site conditions described by Dr. Johns have been ongoing for several
decades, and any effects on exposure due to them are already factored into current contaminant
distributions, and the existing exposure and risk assessments. As noted above, the DTR Tier II
risk assessments, when adjusted for more realistic and scientifically defensible exposure
assumptions, indicate no unacceptable risk for human anglers or aquatic dependent wildlife. See
Ginn 2011 at 59-78. Therefore, nothing in Dr. Johns description of physical conditions at the
Site substantiates or supports his assertion of impaired beneficial use at the Shipyard or in San
Diego Bay. Attachment A, Exponent Critique, at 22-23.

[NASSCO Comment No. 382, TCAO, at § 2,3, 5, 6, 10, 18, 19, 30, 32, DTR, at TCAO, atq
2,3,5,6,10,18,19, 30, 32, Appendices 18, 19, 32]
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Port Comment No. 20 (Exhlblt No 3, Declaratmn of Expert Mlchael J ohns, q 8) In
| my opinion, the process used by the Water Board to identify areas requiring remedial
 actions (e.g., use of polygons to define the remedial footprint) was appropriate. In using
i the polygons, the Water Board recognized that species such as fish and spiny lobster are
mobile and that exposure to Site contaminants can occur site-wide rather than only at a
single location. In developing the proposed remedial footprint, the Water Board correctly
addressed impairment to more sedentary species, such as the organisms that form the
benthic community. The factors used by the Water Board to select “worst first” polygons
| are conmstent mth my ﬁndmgs

No response necessary. Dr. Johns’ views on the appropriateness of the Regional Board’s
methodology has no bearing on whether the proper outcome was reached. Aftachment A,
Exponent Critique, at 23.

[NASSCO Comment No. 383, TCAO, at € 32, 33, DTR, at 32, 33, Appendices 32, 33]
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Port Comment No. 21 (Exhibit No. 3, Declaration of Expert Michael Johns, 9 9): It |
is my opinion that the remedial footprint contemplated by the DTR will adequately address |
risks posed by contaminated sediments within the Site'in accordance with the Water
Board’s responsibility to protect the beneficial uses of waters of the state pursuant to
California Water Code section 13304, with the following caveats:

a. Polygon SW29 - Only a portion of this polygon was included in the proposed
remedial action footprint; the remaining area will be the subject subsequent
action by the Water Board. Having reviewed additional data collected from
within the boundaries of the SW29 polygon (i.e., split sample data from the
samples collected by SDG&E under Order No. R9-2004-0026), I found that
total PCB concentrations measured in samples represent some of the highest
found within the Site. In addition polygon SW29 is at the edge of the study
area and represents an unbounded area of higher concentrations of total
PCBs. Because ofthese factors (i.e., high PCB concentrations not bounded by
sediment data showing lower concentrations), the portion of polygon SW29
not currently included in the remedial footprint warrants subsequent action.

b. Polygon NA23 -The DTR acknowledges the high ranking of this polygon
using the “worst first” analysis but concludes that it is technically infeasible
to dredge because doing so would adversely affect Pier 12, the tug boat pier,
and the riprap shoreline, as well as undermine the sediment slope for the
floating dry dock sump. However, other areas in which dredging is not
feasible are currently included in the remedial action footprint. Alternative
remedial technologies proposed in these latter areas include capping and

- backfill. The constraints that precluded dredging in polygon NA23 (e.g.,
inaccessibility of sediment under piers) appear to have been overcome for
these other areas. Therefore, the decision not to include polygon NA23 in the

' remedial action footprint on the basis of technical feasibility should be re-

evaluated.

.

Dr. Johns’ comment with respect to polygon SW29 suggests that remed1a1 actmn should
occur at all areas of polygon SW29 not included in the DTR remedial footprint due to PCB
concentrations that are “...some of the highest found within the Site” and because the polygon is
near the edge of the study area. However, he presents no analysis that suggests the proposed
remedial footprint is insufficient to protect beneficial uses, nor does he explicitly assert that
PCBs (or any other COC) concentrations at polygon SW29 pose an unacceptable risk or
beneficial use impairment that requires remediation to mitigate. He apparently is suggesting that
the remedial footprint be expanded solely on the basis of relative chemistry — only one leg of the
triad analysis — and not on the basis of biological effects or receptor exposure. The spatially-
weighted average exposure approach for assessing food web risks, and the weight of evidence
approach for assessing risk to aquatic life, both of which Dr. Johns apparently agrees with,
support the protectiveness of the DTR proposed remedial footprint, even given the extreme
assumptions of the DTR exposure analyses for humans and wildlife.
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Furthermore, Dr. Johns’ comment with respect to polygon NA23 appears to be premised
on the notion that “inaccessibility of sediment under piers” is the primary reason why dredging is
infeasible at polygon NA23, '

In fact, remediation of polygon NA23 is significantly more problematic than the
remediation of other polygons, including those where sediment is inaccessible due to the
presence of an overwater pier, due to the unique combination of conditions at NA23.

Specifically, NA23 is comprised largely of steep and lengthy slopes, which are located
immediately adjacent to the pile-supported structure of Pier 12 and the armored shoreline, and
which leave little to no room in which to establish a stabilizing offset distance. NASSCO’s
Initial Comments, Attachment D, Anchor QEA Technical Memorandum at 2 (May 26, 201 L9l
These sloping areas are inclined at up to approximately 3H:1V (close to the sediment’s natural
angle of repose) and encompass 30 to 40 feet of vertical relief, making them among the steepest
and highest in relief of any slopes at the shipyard site. Id. In such situations, dredging on any
part of the slope must be accompanied by dredging to a similar extent all the way up the slope in
order to maintain overall slope stability; otherwise, undredged areas higher up would quickly
collapse into dredged areas below. 1d, at 2-3.

However, since the upper portions of the slopes at NA23 are adjacent to Pier 12 and the
armored shoreline slope, removal of material would lessen the stability of these features, and
necessitate significant structural improvements to prevent catastrophic collapse of these features.
Id. at 2-3. Elsewhere on the project site, such a scenario can be mitigated by installing a rock
buttress alongside the structure of slope, so that it will be less likely to be undermined or '
weakened. Id. at 3. Atpolygon NA23, however, there is limited to no room in which to add such
a feature, and in any event, situating one at the top of a dredged slope would be inherently
unstable due to the fact that there is insufficient room to maintain a stabilizing offset distance.

Id. :

Thus, the unique set of conditions found at NA23, including the (1) steep slopes, (2)
presence of adjoining features, and (3) limited ability to counteract the destabilizing influence of
dredging along those features, renders remediation of NA23 technically infeasible.

Finally, Dr. Johns provides no biological or risk basis for conéluding that NA23 should
be added to the remediation footprint. The available data for Station NA23 suggest the opposite
in fact (see summary below). Based on relatively low chemistry, and the lack of toxicity, benthic
impacts from sediment contamination at NA23 are not considered likely. This area is known to
be periodically disturbed by raising and lowering of the large floating dry dock, and it is likely
that the single benthic community indicator that was outside reference conditions (total
abundance) is due to physical disturbance. Accordingly, NA23 was propezly excluded from the
proposed remedial footprint in the DTR.

Station NA23
Primary COCs are relatively low:
' E Composite SWAC ranking = 31 of 66 polygons
’ Copper ranking = 11 of 66 polygons
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