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SOMACH SIMMONS & DUNN

A Professional Corporation

THERESA A. DUNHAM, ESQ. (SBN 187644)
500 Capitol Mall, Suite 1000

Sacramento, CA 95814

Telephone: (916) 446-7979

Facsimile: (916) 446-8199

Attorneys for Petitioners GROWER-SHIPPER -
ASSOCIATION OF CENTRAL CALIFORNIA,
GROWER-SHIPPER ASSOCIATION OF SANTA
BARBARA AND SAN LUIS OBISPO COUNTIES,
and WESTERN GROWERS

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of Grower-Shipper | SWRCB/OCC File No.
Association of Central California, Grower-
Shipper Association of Santa Barbara and San GROWER-SHIPPER ASSOCIATION OF
Luis Obispo Counties, and Western Growers for | CENTRAL CALIFORNIA, GROWER-

Review of Action and Failure to Act by the SHIPPER ASSOCIATION OF SANTA
Central Coast Regional Water Quality Control | BARBARA AND SAN LUIS OBISPO
Board. COUNTIES, and WESTERN GROWERS’
S ' PETITION FOR REVIEW AND -
STATEMENT OF POINTS AND

AUTHORITIES IN SUPPORT THEREOF
[Wat. Code, § 13320]

The Grower-Shipper Association of Central California, Grower-Shipper Associatioﬁ of -
Santa Barbara and San Luis Obispo Counties, and Western Growers (collectively, Petitioners)
submit this Petition for Revie'w and Statement of Points and Authorities (Petition) to the State
Water Resources Control Board (State Water Boafd) in accordance with Water Code
section 13320. Petitioners respectfuliy request that the State Water Board review the Central
Coast Regional Water Quality Control Board’s (Central Coast Water Board) actions and inactions
related to its adoption of Order No. R3-2012-0011, Conditional Waiver of Waste Discharge
Requirements for_ Discharges from Irrigated Lana’s' (Conditional Waiver) and Monitoring and
Reporting Program Order Nos. R3-2012-0011-01 (Tier 1 MRP), R3-2012-0011-02 (Tier 2 MRP),
and R3-2012-0011-03 (Tier 3 MRP) (collectively, MRP Orders).

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As . o -1-
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This Petition satisfies the requirements of title 23, section 2050 of the California Code of
Regulations. Petitioners request the opportunity to file supplemental points and authorities in
support of this Petition once the administrative record becomes available. Petitioners also reserve
the right to submit additional argument and evidence in reply to the Central Coast Water Board or

other interested parties’ responses to this Petition.

1. NAME, ADDRESS, TELEPHONE NUMBER, AND EMAIL ADDRESS OF THE
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PETITIONERS

Petitioners are: Grower-Shipper Association of Central California, Grower-Shipper
Association of Santa Barbara and San Luis Obispo Counties, and Western Growers.

Petitioners’ addresses are as follows:

Abby Taylor-Silva, Vice President

Policy and Communications

Grower Shipper Association of Central California
512 Pajaro Street

Salinas, CA 93901

Phone: (831) 422-8844

Email: abby@growershipper.com

Richard S. Quandt, President

Grower-Shipper Association of Santa Barbara and San Luls Obispo Counties
245 Obispo Street

P.O.Box 10

Guadalupe, CA 93434

Phone: (805) 343-2215

Email: richard@grower-shipper.com

Hank Giclas, Senior Vice President
Strategic Planning, Science & Technology
Western Growers

P.O.Box 2130

Newport Beach, CA 92658

Phone: (949) 885-2205

Email: heiclas@wga.com

In addition, Petitioners request that all materials in connection with the Petition and

administrative record be provided to Petitioners’ special counsel:

Theresa A. Dunham, Esquire
Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814

Phone: (916) 446-7979

Email: tdunham@somachlaw.com

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As
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2. PETITIONERS

A. Grower Shipper Association of Central California

The Grower Shipper Association of Central California is a trade association that includes
growers of vegetables, strawberries, mushrooms, ahd wine grapes operating in Monterey, Santa
Cruz, San Benito, and Santa Clara Counties. More than 100 bf the Grower Shipper Association
of Central California’s grower members are impacfed by the Central Coast Water Board’s
Conditional Waiver and assOciafed MRP Orders.

B. Grower-Shipper Association of Santa Barbara and San Luis Obispo Counties

The Grower-Shipper Association of Santa Barbara and San Luis Obispo Counties is a
trade association representing 65 producers of vegetables and strawberries with farming

operations located in the Santa Maria, Lofnpqc, and Arroyo Grande Valleys along California’s

Central Coast. Crops subject to the Orders are produced on over 100,000 acres resulting in over

$1 billion in gross revenue annually to the economy of this region.
C. Western Growers
The Western Growers Association is an agricultural trade association whose members

from Arizona and California grow, pack, and ship over 200 commodities which is 90 percent of

the fresh fruits, nuts, and vegetables grown in California and 75 percent of those commodities in

Arizona. This totals about half of the nation’s fresh produce. Of its more than 2,000 members,
approximately 500 are locafed in the Central Coast of California and are subject to the

Conditional Waiver and associated MRP Orders.

3.  THE SPECIFIC ACTION OR INACTION OF THE CENTRAL COAST WATER
BOARD WHICH THE PETITIONERS REQUEST THE STATE WATER BOARD
TO REVIEW

The Petitioners request that the State Water Board review the Central Coast Water.

Board’s adoption of the Conditional Waiver and MRP Orders, and other action or inaction related

thereto, as more fully described herein. Petitioners are also requesting a stay of certain provisions
of Order Nos. R3-2012-0011 , R3-2012-0011-01, R3-2012-0011-02, and R3-2012-0011-03. (See
Grower-Shipper Association of Central California, Grower-Shipper Association of Santa Barbara

and San’ Luis Obispo Counties, and Western Growers’ Request for Stay and Memorandum of

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As -3-
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Points and Authorities in Support Thereof (Stay Request), filed concurrently herewith.) A copy
of Order No. R3-2012-0011 (Conditional Waiver) is attached hereto as Exhibit A. A copy of
Order No. R3-2012-0011-01 (Tier 1 MRP) is attached hereto as Exhibit B. A copy of Order
No. R3-2012-0011-02 (Tier 2 MRP) is attached hereto as Exhibit C. A copy of Order

No. R3-2012-0011-03 (Tier 3 MRP) is attached hereto as Exhibit D. Also attached as Exhibit E
are copies of the alternatives prepared by the Petitioners and other agricultural organizations that
were not properly considered by the Central Co.ast Water Board.

The specific actions and inactions of the Central Coast Water Board, and requirements‘ of
the Conditional Wéiver and aésociated MRP Orders that Petitioners request the State Water Board
to review are:’ |

1. The Central Coast Water Board’s failure to pfoceed in a manner required by law
with respect to the adoption of the Conditional Waiver on March 15, 2012; |

2. The Central Coast Water Board’s failure to' proceed in a manner required by law

with respect to giving proper consideration to the agricultural alternative proposed by Petitioners

‘and other agricultural organizations;

3. Conditional Waiver Provision 11, which was unlawfully adopted by the Central
Coast Water Board with no notice or opportunity for dischargers and other parties to provide

public comment or rebuttable testlmony with respect to its content and application to Petitioners’

‘members (Conditional Walver pp. 14-15);

4. Conditional Waiver Provisions 13-21 of Part A, Tiers, which arbitrarily classify
dischargers based on criteria that are unfelated to the threat and risk of water quality (Conditional
Waiver, pp. 16-18); ’
| 5. Conditional Waiver Provision 22 of Part B, General Conditions and Provisions for
All Dischargers — Tier 1, Tier 2, and Tier 3, which requires all dischargers to immediately

“comply with applicable water quality standards, as defined in Attachment A, protect the

! In addition to the specific actions and inactions identified here, Petitioners also support review of the actions and
inactions that are identified in the Petition filed by the California Farm Bureau Federation, et al which was timely
filed with the State Water Board on April 16, 2012. :

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As - -4-
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beneficial uses of waters of the State and prevent nﬁisance as defined in Water Code
section 13050.” (Conditional Waiver, p. 18);

6. Conditional Waiver Provisioﬂ 23 of Part B, General Conditions and Provisions for
All Dischargers — Tier 1, Tier 2, and Tier 3, which requires all dischargers to immediately
“comply with applicable provisions of the Central Coast Region Water Quality Control Plan

(Basin Plan) and all other applicable water quality control plans as identified in Attachment A.”

-(Conditional Waiver, p. 18);

7. Conditional Waiver Provision 31 of Part B, General Conditions and Provisions for
All Dischargers — Tier 1, Tier 2 and Tier 3, which requires all dischargers to install and/or

maintain back flow prevention devices for any irrigation system that is used to apply fertilizers,

pesticides, fumigants, or other chemicals by October 1,2012 (Conditional Waiver, pp. 19-20);

8. Conditional .Waiver Provision 39 of Part B, General Conditions and Provisions for
All Dischargers — Tier 1, Tier 2 and Tier 3, which requires all dischargeré to immediately
“a) maintain existing, naturally occur_rin g, riparian vegetative cover (such as trees, shrubs, and
grasses) in aquatic habitat areas as necessary to minimize the discharge of waste; and b) maintain
riparian areas for effective streambank stabilization and erosion éontrol, stream shading and
temperature control, sediment and chemical filtration, aquatic life support, and wildlife support to
minimize the discharge of waste;” (Conditional Waiver, p.20);

0. Conditional Waiver Provision 40 of Part B, General Conditions and Provisions for
All Dischargers — Tier 1, Tier 2, and Tier 3, which limits all dischargers from disturbing aquatic
habitat, unless it is for a specified purpose (Conditional Waiver, p. 21);

10. Conditional Waiver Provision 44 of Part B, General Conditions and Provisions for

All Dischargers — Tier 1, Tier 2, and Tier 3, which requires Farm Plans to be given to Central

- Coast Water Board staff upon request, instead of requiring that they be made available to Central

Coast Water Board staff at the farm during an on-site inspectibn (Conditional Waiver, p. 21);
11. Conditional Waiver Provision 44, subsection g, of Part B, General Conditions and

Provisions for All Dischargers — Tier 1, Tier 2, and Tier 3, which requires all dischargers to

GRQWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As : -5-
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describe and include results of methods used to verify practice effectiveness and compliance with
this Order by October 1,2012 (Conditional Waiver, p. 22);

12.  Conditional Waiver Provision 67 of Part E, Additional Conditions that Apply to
Tier 2 and Tier 3 Dischargers, which requires dischargers meeting the criteria or designation as
Tier 2 and/or Tier 3 to file by October 1,2012 (and anﬁualiy thereafter), an Annual Compliance
Form that includes all of the information requested, which is identified in the Tier 2 MRP and
Tier 3 MRP (Conditional Waiver, p. 27);

13.  Conditional Waiver Provision 68 of Part E, Additional Conditions that Apply to |
Tier 2 and Tier 3 Dischargers, which requires dischargers meeting the criteria or desi gnation as
Tier 2 and/or Tier 3 to file by October 1,2012, their determination of nifrate loading risk factor(s)
in accordance with'requirementé specified in the Tier 2 MRP and Tier 3 MRP, and to report by
October 1,2012, the nitrate loading risk factors and overall Nitrate Loading Risk level calculated

for each ranch/farm or nitrate loading risk unit in the Annual Compliance Form (Conditional

. Waiver, p. 28);

14.  Conditional Waiver Provision 69 of Part E, Additional Conditions that Apply to
Tier 2 and Tier 3 Dischargers, which requires dischargers meeting the criteria or desi gnatién as
Tier 2 and/or Tier 3, and that have farms/ranches that are adjacent to or contain a waterbody |
identified on the 2010 List of Impaired Waterbodies as impaifed for temperature, turbidity, or
sediment to, by October 1, 2012, conduct and report photo rﬁonitorin g of the condition of
pefennial, intermittent, or ephemeral streams and riparian and vw.etland. area habitat, and
demonstrate compliance with erosion and sedimentation requirements identified in Provision 80
of Part F (Additional Conditions that Apply to Tier 3 Dischargers), which requires dischargers to
show compliance with maintaining a filter strip of appropriate width, and consisting of
undisturbed soil and riparian vegetation or its equivalent between significant 1and disturbance
activities and watercourses, lakes, bays, estuaries, marshes, émd other waterbodies (Conditional
Waiver, pp. 28, 31);

15.  Conditional Waiver Provision 70 of Part E, Additional Conditions that Apply to

Tier 2 and Tier 3 Dischargers, which requires dischargers meeting the criteria or designation as

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As -6-
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Tier 2 and/or Tier 3 to record and report the total amount of nitrogen applied for any farm/ranch
w1th a High Nitrate Loading Risk by October 1,2014,and annually thereafter, or alternatively to
propose an individual discharge groundwater monitoring and reporting program for Central Coast
Water Board Executive Officer approval that evaluates waste discharges to groundwater from
each farm/ranch (Conditional Waiver, p. 28);

16.  Conditional Waiver Provision 72 of Part F, Additional Conditions that Apply to
Tier 3 Dischargers, which requires dischargers meeting the criteria or designation as Tier3 to
initiate individual surface water discharge monitoring in accordance with the requirements
specified in the Tier 3 MRP by October 1,2013, or initiate an atternative that is approved by the
Central Coast Water Board’s Executive ,Officer (Conditional Waiver, p. 29);

17. Conditional Waiver Provision 73 of Part F, Additional Conditions that Applyto
Tier 3 Dischargers, which requires dischargers meeting the criteria or designation as Tier 3 to
submit by March 15, 2014, individual surface water discharge monitoring data and reports as
required by the Tier 3 MRP, or submit alternative monitoring reporting program data approved by
the Central Coast Water Board’s Executive Officer (Conditional Waiver, p. 29);

18.  Conditional Waiver Provision 74 of Part F, Additional Conditions that Apply to
Tier 3 Dischargers, which requires dischargers meeting the criteria or designation as Tier 3.and
that have High Nitrate Loading Risk farms/ranches to, by October 1, 2013, determine typical crop

nitrogen uptake for each crop type produced and report the basis for the determination as required

" by the Tier 3 MRP (Conditional Waiver, p. 29);

19.  Conditional Waiver Provisions 75-77 of PartF, Additional Conditions that Apply
to Tier 3 Dischargers, which collectively require dischargers meeting the criteria or designation as
Tier 3 to develop and implement an Irrigation and Nutrient Management Plan (INMP) that is
certified by a named or qualified professional, and to report specific elements from the INMP by
October 1,2015, and annually thereafter, or alternatively to propose an individual discharge
groundwater and monitoring program plan for Central Coast Water Board Executive Officer

approval that evaluates waste discharge to groundwater from each farm/ranch and assesses the

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As _ -7-
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waste discharge to see if it is of sufficient quality to not cause or contribute to exceedances of any
nitrate water quality standard applied to the groundwater (Conditional Waiver, p. 29);

20.  Conditional Waiver Provision 78 of Part F, Additional Conditions that Apply to
Tier 3 Dischargers, which requires dischargers meeting the criteria or dési gnation as Tier 3 and
that have High Nitrate Loading Risk farms/ranches to, by October 1, 2015, report progress
towards meeting Nitrogen Balance ratios, or implement an alternative that demonstrates an
equivalent nitrogen load reduction, of a target of one (1) for crops grown in annual rotation (e.g.,
cool season. vegetables) and a target equal to 1.2 for annual crops (e.g., strawberries or
raspberries) (Conditional Waiver, pp. 29-30);

21.  Conditional Waiver Provision 79 of Part F, Additional Conditions that Apply to
Tier 3 Dlschargers which requires dischargers meeting the criteria or desi gnatlon as Tier 3 and
that have High Nitrate Loading Risk farms/ranches to verify the overall effectlveness of the
INMP per the requirements in the Tier 3 MRP by October 1,2016 (Conditional Waiver, p. 30);

22, Conditional Waiver Provisions 80-81 of Part F, Additional Conditions that Apply
to Tier 3 Dischargers, which require dischargers meeting the criteria or designation as Tier 3 and
that have farms/ranches that are adjacent to or containing a waterbody identified on the 2010 List
of Impaired Waterbodies as impaired for temperature, turbidity, or sediment, by October 1, 2016,
to dévelop and initiate implementation of a Water Quality Buffer Plan that meets the
requirements contained in the Tier 3 MRP (Conditional Waivér, pp. 30-31);

23.  Conditional Waiver Provision 84 of Part G, Time Schedule, which requires
dischafgers meeting the criteria or designation as Tier 3, by October 1, 2014, to effectively
control individual discharges of pesticides and toxic substances (Conditional Waiver, p. 32);

24.  Conditional Waiver Provision 85 of Part G, Time Schedule, which requires
dischargers meeting the criteria or designation as Tier 3, by October 1,2015, to effectively
contrpl individual discharges of sediment and turbidity (Conditional Waiver, p. 32);

25.  Conditional Waiver Provision 86 of Part G, Time Schedule, which requires
dischargers meeting the criteria or designation as Tier 3, by October 1,2016, to effectively

control individual discharges of nutrients to surface waters (Conditional Waiver, p. 32);

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As v -8-
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26. Conditional Waiver Provision 87 of Part G, Time Schedule, which requires
dischargers meeting the criteria or designation as Tier 3, by October 1, 2016, to effectively
control individual discharges of nitrate fo groundwater (Conditional Waiver, p. 32);

27.  MRP Orders, Sections A and B of Part 2, Grouﬁdwater Monitoring and Reporting
Requirements, which requires dischargers to sample private domestic drinking water and
agricultural groundwater wells by March 15,2013, and to report the results to the Central Coast
Water Board by October 1,>2013 (Tier 1 MRP, pp. 8-10; Tier 2 MRP, pp. 8-10; Tier 3 MRP,
pp. 8-10); |

28.  Tier 2 MRP, Section C of Part 2, Groundwater Monitoring and Reporting
Requirements, which requires dischargers meeting the criteria or desi gﬁation as Tier 2 to
calculate the nitrate loading risk factor for each ranch/farm included in their Qperations, and‘
requires such Tier 2 dischargers with individual farms/ranches that have a HIGH nitrate loading
risk to report total ni'trogen applied per crop, per acre, per yeaf on the Annual Compliance Form
by October 1,2012, and annuaily thereafter (Tier 2 MRP, pp. 11—12);

29. Tier 2 MRP, Part 3, Annual Compliance Form, which requires dischargers meeting
the criterié or designation as Tier 2 to submit by October 1,2012, and annually thereafter, an
Annual Compliance Form that includes, but is not limited to: identification of the application of
any fertilizers, pesticides, fumigants, or other chemicals through an irri gatioﬁ system, proéf of
proper backflow prevention devices, description of method and location of chemical applications
relative to surface water, Nitrate Loading Risk Factors; and, for dischargers meeting the ériteria
or designation as Tier 2 and that have farms/ranches that contain or are adjacent to a waterbody
impaired fo.r temperature, turbidity, or' sediment photo monitoring to document conditions of
stréams, riparian, and wetland area habitat (Tier 2 MRP, pp. 12-13);

30.  Tier 2 MRP, Part 4, Photo Monitoring and Reporting Requirements, which
requires dischargers meeting the criteria or designation as Tier 2 to conduct and submit by
October 1,2012, photo monitoring consistent with yet to be established protocols, and explain

and demonstrate compliance with erosion and sedimentation requirements (Tier 2 MRP, p. 14);

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As -9-
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31.  Tier 3 MRP, Section B of Part 2, Groundwater Monitoring and Reporting
Requirements, which requires dischargers meeting the criteria or designation as Tier 3, by
October 1, 2013, and annually thereafter, to electronically submit individual grbundwater
monitoring data to the Central Coast Water Board (Tier 3 MRP, p. 10);

32.  Tier 3 MRP, Section C of Part 2, Groundwater Monitoring and Reporting
Requirements, which requires dischargers meeting the criteria or designation as Tier 3 to
calculate the nitrate loading risk factor for each ranch/farm included in their operations, and
requires such Tier 3 dischargers with individual farms/ranches that have a HIGH nitrate loading
risk to report total nitrogen applied per crop, per acre, per year on the Annual Compliance Form
by October 1,2012, and annually thereafter (Tier 3 MRP, pp. 10-12);

33.  Tier 3 MRP, Part 3, Annual Cempliance Form, which requires dischargers meeting
the.criteria or designation as Tier 3 to submit by October 1,2012, and annually thereafter, an
Annual Compliance Form that includes, but is not limited to: identification of the application of
any fertilizers, pesticides, fumigants, or other chemicals through an irrigation system, proof of
proper backflow prevention devices, description of method and location of chemical applications
relative to surface water, Nitrate Loading Risk factors; and, for dischargers meeting the criteria or
designation as Tier 2 and that have farms/ranches that contain or are adjacent to a waterbody
impaired for temperature, turbidity, or sediment pheto' monitoring to document conditions of
streams, riparian, and wetland area habltat (Tier 3 MRP, pp. 12-13);

34.  Tier 3 MRP, Part 4, Photo Monitoring and Reporting Requirements which
requires dischargers meeting the criteria or desi gnation as Tier 3 to conduct and submit by
October 1, 2012, photo monitoring consistent with yet to be established protocols, and explain
and demonstrate Cornpliance with erosion and sedimentation requirements (Tier 3 MRP, p. 14);

35.  Tier 3 MRP, Part 5, Individual Surface Water Discharge Monitoring and Reporting
Requirements, which requires dischargers meeting the criteria or designation as Tier 3 to submit
an individual surface water discharge Sampling and Analysis Plan and Qua.lity Assurance Project
Plan (QAPP) by' March 15,2013, to monitor individual discharges of waste from their

farm/ranch, including irrigation run-off (including tailwater discharges and discharges from tile

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
. COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As -10-
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drains, tailwater ponds, and other surface water containment features); and, which requires
dischargers meeting the criteria or designation as Tier 3 to initiate individual surface water

discharge fnonitoring per the Sampling and Analysis Plan and QAPP by October 1,2013 (Tier 3

‘MRP, pp. 14-16);

36.  Tier 3 MRP, Part 6, Irrigation and Nutrient Management Plan, which requires
dischargers meeting the criteria or designation as Tier 3 and that have farms/ranches with high
nitrate loading risk to: (1) develop and initiate implementation of an INMP that is certified by an
identified or qualified professional and that includes all of the elements identified in Part 6, A 4 of
Tier 3 MRP; (2) evaluate effectiveness of the INMi’ that is conducted or supervised by a
professional engineer, geologist, certified crop advisor, or similarly qualified professional; (35 by
October 1,2015, repoﬁ specified elements from the INMP; and, (4) by October 1, 2016, submit
an INMP Effectiveness Report that evaluates progress in reducing loadings and measuringv
changes in the uppermost aquifer (Tier 3 MRP, pp. 17-20); and, -

37.  Tier 3 MRP, Part 7, Water Quality Buffer Plan, which requires dischargers
meeting the criteria or designation as Tier 3 and that have farms/ranches that contain or are
adjacent to a waterbody identified on the 2010 List of Impaired Waterbodies as impaired for
temperature, furbidity, or sediment, by October 1,2016, to prepare and initiate implementation of
a Wéter ‘Quality Buffer Plan that includes a minimum 30 foot buffer, or a functional equivalent

that is approved by the Central Coast Water Board Executive Officer (Tier 3 MRP, pp- 20-21).

3. THE DATE ON WHICH THE CENTRAL COAST WATER BOARD ACTED OR
REFUSED TO ACT

The Central Coast Water Board adopted the Conditional Waiver and MRP Orders, and

failed to properly consider the agricultural alternative on March 15,2012.

4. A STATEMENT OF THE REASONS THE ACTION OR FAILURE TO ACT IS
INAPPROPRIATE OR IMPROPER

A full and complete statement of the reasons why the Central Coast Water Board’s actions
were inappropriate or improper is provided in the accompanying Statement of Points and

Authorities.

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS.OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As -11-
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S. THE MANNER IN WHICH THE PETITIONERS ARE AGGRIEVED

The Petitioners are filing this Petition on behalf of their members that are subject to the
terms and conditions of the Conditional Waiver and MRP Orders. Petitioners’ members are
aggrieved by the actions or inactions of the Central Coast Water Board because they will bear the
costs of, and risks of potential liability arising from, the Central Coast Water Board’s actions and
inactions that are the subjects of this Petition. |
6. THE SPECIFIC ACTION REQUESTED BY THE PETITIONERS

The Petitioners request that the State Water Board review the record, the Conditional
Waiver, MRP Orders, and this Petition, and that the State Water Board issue an order or orders
accomplishing one of the following:

A. Vacate the Central Coast Water Board’s illegal adoption of the Conditional Waiver
and the MRP Orders in their entirety (discussed below in section III.A of the Statement of Points
and Authorities), use its independent authority under Water Code section 13320(c) to develop a
new Conditional Waiver and MRP Orders, and extend the existing 2004 Conditional Waiver in
the interim.

B. Or, i}n the alternative,

1. Amend the Conditional Wéivef to include the agricultural alternative
(discussed below in section III.B of the Statement of Points aﬁd Authorities), and make relatéd,
consistent, and conforming revisions to the Conditional Waiver snd MRP Orders as follows:
Insert New Part E, which is set forth in “Central Coast Irrigated Lands

Presentatioﬁ of CFBF & Farmers for Water Quality” PowerPoint Presentation (Mar. 14,

2012), attached hereto as Exh. E, pp. 20-22 [“Part E. Additional Conditions That Apply to

Tier 2 and Tier 3 ‘Dischargers Through Participation in Third-Party Group”]; and,

2. Vacate all of the following requirements of the Conditional Waiver and
MRP Orders (discussed below in section III.C of the Statement of Points and Authorities), and
make related, consistent, and conforming revisions to the Conditional Waiver and MRP Orders: |
* Conditional Waiver Provision 22 (Conditional Waiver, p. 18);

~*» Conditional Waiver Provision 23 (Conditional Waiver, p. 18);
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Conditional Waiver Provision 39 (Conditional Waiver, p. 20);

Conditional Waiver Provision 40 (Conditional Waiver, p. 21); '
Conditional Waiver Provision 44, subsection g (Conditional Waiver, p. 22);
Tier 1 MRP, Section A, paragraphs 1 through 5, and Section B of Part 2
(Tier 1 MRP, pp. 8-10);

Tier 2 MRP, Section A, paragraphs 1 through 5, and Section B of Part 2
(Tier 2 MRP, pp. 8-10);

Tier 3 MRP, Section A, paragraphs 1 through 5, and Section B of Part 2
(Tier 3 MRP, pp. 8-10); and, |

C. Or, in the second alternative,

1.

Vacate all of the following requirements of the Conditional Waiver and

MRP Orders (discussed below in section III.C of the Statement of Points and Authorities), and

make related, consistent, and conforming revisions:

Conditional Waiver Provisions 13-23 (Conditional Waiver, pp. 16-18);
Conditional Waiver Provision 39 (Conditional Waiver, p. 20);
Conditional Waiver Provision 40 (Conditional Waiver, p. 21);
Conditional Waiver’Provisio_n 44, subsection g (Conditional Waivér, p. 22);
Coﬁditional Waiver Provision 67 (Conditional Waiver, p. 27);
Conditional Waiver Provision 68 (Conditional Waiver, p. 28);
Conditional Waiver Provision 69 (Conditional Waiver, p. 28);
Conditional Waiver Provision 70 (Conditional Waiver, p. 28);
Conditional Waiver Provision 72 (Conditional Waiver, p. 29);
Conditional Waiver Provision 73 (Conditional Waiver, p. 29);
Conditional Waiver Provision 74 (Conditional Waiver, p. 29);
Conditional Waiver Provisions 75-77 (Conditional Waiver, p.29);
Conditional Waiver Provision 78 (Conditional Waiver, pp. 29-30);
Conditional Waiver Provision 79 (Conditional Waiver, p. 30);

Conditional Waiver Provisions 80-81 (Conditional Waiver, pp. 30-31);

. GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
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* Conditional Waiver Provision 84 (Conditional Waiver, p. 32);

* Conditional Wai\./er Provision 85 (Conditional Waiver, p. 32);

* Conditional Waiver Provision 86 (Conditional Waiver, p. 32);

* Conditional Waiver Provision 87 (Conditional Waiver, p. 32);

* Tier 1 MRP, Section A, paragraphs 1 through 5, and Section B of Part 2
(Tier 1 MRP, pp. 8-10); |

* Tier 2 MRP, Section A, paragraphs 1 through 5, and Section B of Part 2
(Tier 2 MRP, pp. 8-10); |

* Tier 2 MRP, Section C of Part 2 (Tier 2 MRP, pp. 11-12);

* Tier 2 MRP, Part 3 (Tier 2 MRP, pp. 12-13);"

* Tier2 MRPl, Part 4 (Tier 2 MRP, p. 14);

*  Tier 3 MRP, Section A, paragraphs 1 through 5, and Section B of Part 2
(Tier 3 MRP, pp. 8-10); |

* Tier 3 MRP, Section B of Part 2 (Tier 3 MRP, p. 10);

* Tier 3 MRP, Section C of Part 2 (Tigr 3 MRP, pp. 10-12);

+  Tier 3 MRP, Part 3 (Tier 3 MRP, pp. 12-13);

*  Tier 3 MRP, Part 4 (Tier 3 MRP, p. 14);

* Tier 3 MRP, Part 5 (Tier 3 MRP, pp. 14-16);

* Tier 3 MRP, Part 6 (Tier 3 MRP, pp. 17-20);

* Tier 3 MRP, Part 7 (Tier 3 MRP, pp. 20-21); and,

2. Amend the Conditional Wai\}er as follows:

* Conditional Waiver Provision 44, clarify that Farm Plans must be made
available at the farm upon request by Central Coast Water Board staff, but
are not required to be submitted to the Central Coast Water Board’s office
upon request.

E. Make any other necessary conforming changes consistent with the above or the
Statement of Points and Authorities, and modify other Findings of the Conditional Waiver

consistent with the State Water Board’s order.
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7. | A STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL
ISSUES RAISED IN THIS PETITION

As required by title 23, section 2050(a)(7) of the California Code of Regulations,
Petitioners include a statement of points and authorities in support of this Petition beginning on
page 16. |

8. A STATEMENT THAT THIS PETITION WAS SENT TO THE CENTRAL
COAST WATER BOARD

A true and correct copy of this Petition was mailed by First Class mail to the Central

Coast Water Board. The address to which Petitioners mailed the copy to the Central Coast Water

Board is:

Roger W. Briggs, Executive Officer

Central Coast Regional Water Quality Control Board
895 Aerovista Place, Suite 101

San Luis Obispo, CA 93401-7906

Petitioners are filing this Petition on behalf of their members, who are the dischargers

subject to the terms and conditions of the Conditional Waiver and MRP Orders.

9,  ASTATEMENT AS TO WHETHER THE PETITIONERS RAISED THE ISSUES
OR OBJECTIONS IN THE PETITION TO THE CENTRAL COAST WATER
. BOARD

Petitioners timely raised the substantive issues and objections in this Petition before the
Central Coast Water Board in written comments and in testimony provided between February 1,

2010, and March 15,2012.

SOMACH SIMMONS & DUNN
AP sional Corporation

DATED: April 16,2012 By: [ u(A///’W/Iﬂ,
- Theresa A. Dunham, Attorneys for Petitioners
Grower-Shipper Association of Central
California, Grower-Shipper Association of Santa
. Barbara and San Luis Obispo Counties, and
Western Growers
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STATEMENT OF POINTS AND AUTHORITIES

Petitioners file this Petition in accordance with title 23, section 2050(a) of the California
Code of Regulations. Petitioners request the opportunity to file a supplemental or reply
memorandum after receipt of the administrative record and the Central Coast Water Board’s
response. |

I. INTRODUCTION

Qn March 15,2012, the Central Coast Water Board adopted Conditional Waiver Order
No. R3-2012-0011, Cona’itional Waiver of Waste Discharge Requirements for Discharges from
Irrigated Lands and Tier 1 MRP, Tier 2 MRP, and Tier 3 MRP (Monitoring and Reporting
Program Order Nos. R3-2012-0011-01, R3-2012-0011-02, and R3 -20'1 2-0011-03, respectively)
(éollectively, MRP Orders). The Conditional Waiver and the MRP Orders contain many new
restrictive requirements that will severely affect the agricultural community and the agricultural

economy in the Central Coast Region. The Central Coast Region contains approximately

435,000 acres of irrigated land. (Conditional Waiver, p. 1; see J. Bradley Barbeau, Ph.D.,

California State University, Monterey Bay School of Business, and Kay L. Mercer, M.S., PCA,
KMI, Economic and Cost Analysis of the Proposed Ag Waiver and Ag Alternative (Aug. 1,2011)
(Barbeau Report), attached as Exh. B to the Stay Request, p. 4.) The estimated total economic
impact of the Conditional Waiver and MRP Orders ranges between $60,063,000 and $87,932,000
annually.? (Barbeau Report, p. 17.) Of this totai estimated cost, the diréct irﬁpact to the region’s .
agriculture industry is estimated between $34,866,000 and $51 ,044.,000 annuall.y. (Barbeau

Report, p. 17.) When considering these economic impacts to agficultur’e, it is important that the

State Water Board understand that growers in the Central Coast and elsewhere are price takers,

and have limited ability to pass on higher costs associated with production — including regulatory

costs. (Barbeau Report, p. 5.)

2 The costs estimated in the Barbeau Report were based on the provisions contained in the March 2011 draft
Conditional Waiver. Although the Conditional Waiver and MRP Orders were subsequently revised, the estimates
provided in the Barbeau Report are still relevant to indicate the potential scope of the economic impact.

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
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Moreover, besides the economic impact that the Coﬁditional Waiver and MRP Orders will
have on individual growers and the region in general, the Conditional Waiver and MRP Orders
collectively put growers and landowners in immediate jeopardy for not complying with water
quality standards. Petitioners, Petitioners’ members, and the agricultural community in general
undérstand that there is a need to implement management practices that are protective of both
surface and groundwaters. Many in agriculture already are implementing such practices.
However, there is general acknowledgment that water quality improvements will take time, and in
some instances prdtective management practices must be developed. Unfortunately, the
Conditional Waiver and MRP Orders fail to provide growers with any legal protection for any
time period.

Conversely, the exorbitant price tag associated with the Conditional Wéiver and MRP
Orders is unlikely to result in improvements in water quality because it shifts limited grower
resources away from investing in new technology and implementing new mahagement practices
because of the orders’ focus on expensive monitoring and reporting requirements. In response to
the Central. Coast Water Board’s proposed approach, Petitioners and other agricultural
organizatidns presented an alternative that was designed to assist growers in implementing
managemént practices, and included independent audits of all participating growers to ensure that
management-praétices were being irhplemented, and accountability. However, Central Coast
Water Board staff routinely dismissed the merits of the agricultural alternative, and conveyed
misinformation to the Central Coast Water Board claiming that the ag.ricultural. alternative was
illegal. | |

Even more troubling is the fact that the Central Coast Water Board ultimately adopted the
Conditional Waiver and MRP Orders because of last minute amendments that were presented by
one Board member to the others only after the close of the public hearing. Unbeknownst to the
Board m.embers (or at least to Petitioners’ knowledge unknown to the Board members), these .last
minute amendments resulted from improper, indirect ex parte communications. This action alone

is cause for invalidation.

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
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Consideri‘ng the economic impact of the Conditional Waiver and MRP Orders, immediate
impact for liability, and — most importantly — improper ex parte communications, the State Water
board must declare the Central Coast Water Board’s actions on March 15 invalid in their entirety.
At the very least, the State Water Board must substantially revise the Conditional Waiver and
MRP Orders.

| II. BACKGROUND

The history of the Central Coast Water Board’s adoption of the Conditional Waiver and
MRP Orders is important, not least because the ultimate action abandoned any notion of ordinary
process. Itis also fairly long and convoluted. In brief, a stakeholder process was initiated by
Central Coast Water Board staff and others to discuss issues for renewal of the 2004 Conditional

Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands (2004 Agricultufal

“ Order) but the process broke down and ended in 2009, which resulted in Central Coast Water

Board staff preparing and then releasing a Preliminary Draft Agricultural Order on February 1,
2010. After holding two public workshops and receiving hundreds of comment letters, the
Central .Coast Water Board then released a draft order on Novembef 19,2010, for public review
and comment. The draft order issued on November 19, 2010 was then subsequently revised and

new versions dated March 17,2011, and September 1,2011, were made available by Central

. Coast Water Board staff. After a lengthy delay due to quorum issues, the September 1,2011

version, with some minor proposed changes, was presented to the Central Coast Water Board on

March 14,2012, for its consideration.

Concurrently, in response to the Central Coast Water Board’s publicly distributed draft -
orders, a coalition of agricultural organizations, including Petitioners, developed and submitted
various versions of a variable alternative for Central Coast Water Board consideration, each
version building upon the previous based on comments received. The first alternative was
submitted on December 3,2010. Subsequently, Petitioners and 6ther agricultural organizations
presented a more comprehensive alternative in redline format to the Central Coast Water Board at
a panel hearing held on March 17,2011. Additional revisions to the agricultural alternative were

presented to the Central Coast Water Board at its subsequent panel hearing on May 4,2011. At
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the May 4, 2011 hearing, Central Coast Water Board staff were directed to make changes in a
manner consistent with that provided by Central Coast Water Board members taking into
consideration Board member comments given at the March 17 and May 4, 2011 hearings. (See,
e.g., Transcripts, Central Coast Regional Water Quality Control Board Panel Hearing, March 17,
2011, Conditional Waiver of Waste Discharge Requirements for Discharge From Irrigated Lands
(March 17,2011 Transcript), p. 221:10-13 [Dr. Hunter: “Well, I really do appreciate the idea of
doing things éollectively and trying to méximize resources and then the collaboration that may
come in sharing knowledge and experience.”]; Transcript, Central Coast Regional Water Quality
Control Board Panel Hearing, May 4, 2011, Volume II, Continuation of the Hearing on the
Waiver of Waste Discharge Requirements for Discharged From Irrigated Lénds (May 4,2011
Transcript), p. 623:23-24 [Dr. Hunter: “Innovative meaning we need solutions to individual farm
operations.”’].)

This Central Coast Water Board direction resulted in the preparation of a Staff
Addendum, and public hotice and review with respect to the agricultural alternative. That public
comment period closed on August 1, 201 1. After August 1,2011, the Central Céast Wéter Board

considered the written comment period closed and did not allow any more written comments or

| evidence into the record. (See Chair’s Order on Admission of New Information (Feb. 16,2012),

p. 4 [denies admission of a report prepared by Dr. Marc Los Huertos into the record, and declares

that no new written comments or evidence will be accepted into the record prior to the

March 2012 hearing].) ‘A revised draft order was issued on August 16,2011, in anticipation of a
September 1, 2011 public hearing. However, there was no quorum for action on this item and the
hearing was canceled. After new appointments were made early in 2012, the Central Coast Water
Board held a public workshop on February 1,2012, for the benefit of the new Board members,
and scheduled the final public hearing for March 14-15,2012. |

At the March 14-15, 2012 hearing, Petitioners and the California Farm Bureau Federation,
and other agricultural organizations jointly presented a revised alternative to address criticisms
raised in the Central Coast Water Board Staff Addendum. The revised agricultural alternative

was presented as New Part E, “Part E. Additional Conditions That Apply to Tier 2 and Tier 3
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Dischargers Through Participation in Third-Party Group” (New Part E) (“Central Coast Irrigated
Lands Presentation of CFBF & Farmers for Water Quality” PowerPoint Presentation (Mar. 14,
2012), attached hereto as Exh. E, pp. 20-22.) This presentation occurred early on March 14,
2012, and copies of the presentation were provided to the Central Coast Water Board, Central
Coast Water Board staff, and any member of the public that requested a copy of the presentation,
which included New Part E. Members of the public were encéuraged to respond to New PartE
during their testimony. (Transcript, Central Coast Regional Water Quality Control Board,
March 14, 2012, Continuation of the Hearing on the Waiver of Waste Discharger Requirements
Dis_charged from Irrigated Laﬁds (March 14,2012 Transcript), p. 158:9-12.)

On the same day after the agricultural presentation, Mr. Steve Shirﬁek (Shimek)
rep'resenting Monterey Coastkeeper and The Otter Project; gave his public testimony that

included a PowerPoint presentation. Shimek offered no new proposed language for Central Coast |-

.Water Board consideration, and provided limited comment on New Part E. (March 14,2012

Transcriiat, pp- 260:12-276:24.) By the end of the day on March 14,2012, all public testimony
had concluded except for closing statements and rebuttal from the agficultural community,
closing statements from Central Coast Wafer Board staff, and Central Coast Water Board
deliberations. |

On March 15,2012, after receiving closing statements from agriculture and Central Coast
Water Board staff, the Central Coést Water Board entered into deliberations. Immediately after
the matter was turned over to the Central Coast Water Board, Board Member Johnston presented
additional amendments for Central Coast Watef Board consideration. According tb Board
Member Johnston, he had prepared these amendments in advance with assistance from the
Central Coast Water Board’s Execufive Officer Ro ger Briggs (Executive Officer Briggs) and
legal counsel Ms. Frances McChesney (Counsel McChesney). Once these amendments were
presented, Board members shifted their focus to them, and declined to independently evaluate the
merits of New Part E because in part Central Coast Water Board staff and legal counsel advised
the Central Coast Water Board that it did not meet the “legal standard.” (Transcript, Central

Coast Regional Water Quality Control Board, March 15,2012, Continuation of the Hearing on
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the Waiver of Waste Discharger Requirements Discharged from Irrigated Lands (March 15,2012
Transcript), p. 52:15-17.) Ultimately, after some discussion, the Central Coast Water Board

adopted the Conditional Waiver and MRP Orders with Mr. Johnston’s amendments and others.

III. ARGUMENT

A. The Central Coast Water Board’s Adoption of the Conditional Waiver on March 15,
2012, Violated the Due Process Rights of Petitioners’ Members

Inan unfbrtunate turn of events, the Central Coast Water Board’s two-year public process
for adoption of the Conditional Waiver ended with the adoption of substantial amendments to the
Conditional Waiver that had not been publicly disclosed as part of the adoption process until after
the public hearing had been closed, and that were developed and conveyed indirectly to Board
Member Johnston through improper ex parte communications. The release of such significant,
prepared langﬁage during Board deliberations on its own violated the due process ri ghts of the
agricultural dischargers that are regulated under the terms of the Condition‘al Waiver. Hovs;ever,

the fact that the proposed amendments resulted from improper ex parte communications

| magnified the violation of the due process rights of Petitioners’ members. Because the Central

Coast Water Board’s final action so clearly violated the due process rights of those regulated, the -
Board’s action is tainted and must be vacated in its entirety. Further, in light of these
circumstances, any subsequent action to revise, amend, or rectify the Central Coast Water

Board’s unlawful adoption must be remedied by the State Water Board under its own authority.

1. The Conditional Waiver Is a Quasi-Judicial Order and Petitioners’ Members
Must Be Afforded All Appropriate Due Process Rights Under the Law

The Conditiohal Waiver adopted by the Central Coast Water Board is a quasi-judicial
order, and the process for adoption of the Conditionél Waiver was quasi-adjudicative in nature.
Thus, the Central Coast Water Board was required to comply with the Administrative Procedure
Act (APA), the California Administrative Adjudication Bill of Rights, and other related
requirements that afford interested members of the public, including Petitioners’ members due

process and a fair, transparent process.

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
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The Central Coast Water Board may adopt waste discharge requirements for individ.ual
dischargers or groups of dischargers. (See Wat. Code, § 13260 et seq.) Water Code
section 13269(a) provides that the State and Central Coast Water Boards may waive waste
discharge requirements for specific discharges or specific types of discharges “if the state board
or a regional board determines, after any necessary state board or regional board meeting, that the
waiver is consistent with any applicable state or regional water quality control plan and is in the
'public interest.” (Wat. Code, § 13269(a)(1).) The Central Coast Water Board proceedings
involved in the adoption of the Conditional Waiver are formal hearings designed to allow the
Board to receive evidence and determine facts. (See Memorandum from Craig M. Wilson, State

Water Board, to Water Quality Attorneys (June 2, 2005) re: Procedural Requirements and
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Appellate Review of Waivers of Waste Dischargé Requirements, attached hereto as Exh. F.)

These proceedings ultimately result in an order which determines a legal right, duty, or other legal

f

interest of a particular group of individuals, in this case, agricultural dischargers. As applied to

these individual dischargers, the Conditional Waiver contains detailed and specific requirements '

a.s well as significant individual determinations. Thus, the édoption of the Conditional Waiver
was a quasi-adjudicative act, and the procedural safeguards attendant to such actions are

applicable.

One such procedural safeguard governing adjudicative proceedings before the Central

Coast Water Board is the APA (Gov. Code, § 11400 et seq.), which includes the California
Administrative Adjudication Bill of Rights (Gov. Code, § 11425.10 et seq.). (Cal. Code Regs.,
tit. 23, § 648(b).) The California Administrative Adjudication Bill of Ri ghté specifies the
minimum due process and public interest requirements that must be satisfied in a hearing that is
subject to its provisions. Specifically, as applicable to this Petition, these provisions require that °

an agency conduct its proceeding while adhering to the following requirements:

(1) The agency shall give the person to which the agency action is directed
notice and an opportunity to be heard, including the opportunity to present and
rebut evidence.

(8) Ex parte communications shall be restricted as provided in Article 7
(commencing with Section 11430.10). (Gov. Code, § 11425.10(a).)
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The Central Coast Water Board failed to satisfy these requirements. Specifically, the
Central Coast Water Board failed to adhere to subdivisions (a)(1) and (a)(8) because it failed to
provide providé Petitioners’ members an opportunity to comment on fhe significant, new
provisions that were presented after the close of the public hearing, and because at least one of
these provisions was the result of ex parte communications. In short, the affected dischargers
were never afforded the opportunity to present any evidence or comments related to those
amendments. Accordingly, the Central Coast Water Board’s process violated Petitioners’ rights.?

Central Coast Water Board decisions must fully comport with due process requirements.
(See Voices of the Wetlands v. State Water Resources Control Bd. (2011) 52 Cal 4th 499, 528.)
This due process requirement means that affected parties must have the opportunity to be heard at
a meaningful time and in a meaningful manner. (Natural Resources Defense Council v. Fish &
Game Com. (1994) 28 Cal App 4th 1104, 1126, citing Mathews v. Eldridge (1976) 424 U S. 319,
333.) In order for the opportunity to comment to be considered “meaningful” and satisfy due
process considerations, the affected parties must receive adequate time to prepare a response.
(See generally Kempland v. Regents of Universilj) of California (1984) 155 Cal.App.3d 644; 649.)

By failing to provide agricultural dischargers and other interested members of the public an

'opportunity to provide any meaningful comment on the adoption of substantial amendments at the

March 15,2012 hearing, the Central Coast Water Board violated this fundamental priﬁciple of
due process. The revelation and adoption 6f substantial amendments after the public hearing had
been closed provided the affected agricultural dischargers with no meaningful time to comment,
and no meaningfﬁl manner to prepare a response, clearly violating their due process rights.
Moreover, the rules with respect to €x parte communications as applied to the Central
Coast Water Board are clear. First, Government Code section 11430.10 states that “[w]hile the

proceeding is pending there shall be no communication, direct or indirect, regarding any issue in

3 The Central Coast Water Board and its legal counsel are fully aware of this legal responsibility. On the previous
day when agricultural organizations presented proposed language changes, the Central Coast Water Board and legal
counsel discussed the need to provide staff and other parties with additional time to respond. (March 14,2012
Transcript, pp. 157:18-158:12.) However, no such opportunity was provided after Board Member Johnston
introduced his proposal.
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the proceeding, to the presiding officer from an employee or. representative of an agency tﬁat isa
party or from an interested person outside the agency, without notiée and opportunity for all
parties to participate in the communication.” Second; in'a memorandum to all State and Regional
Board Members, Chief Counsel Michael Lauffer explains the fundamental purposes behind
limiting such communications, and states that such rules apply to the adoption of Conditional
Waivers, such as the one at issue here. (Memorandum to Board Members, State Water Board and
California Regional Water Quality Control Boards from Michael Lauffer, Chief Counsel

(Sept. 17, 2008), re: Transmittal of Ex Parte Communications Questions and Answers Document
(Ex Parte Q&A), pp. 2,4.)* Specifically, the rules with respect to e); parte communicaﬁons “have
their roots in constitutional principles of due process and fundamental fairness.” (Ex Parte Q&A,

p-2.) And,

Ex parte communications are fundamentally offensive in adjudicative proceedings
because they involve an opportunity by one party to influence the decision maker
outside the presence of opposing parties, thus violating due process requirements.
Such communications are not subject to rebuttal or comment by other parties. Ex
parte communications can frustrate a lengthy and painstaking adjudicative process
because certain decisive facts and arguments would not be reflected in the record
or in the decisions. Finally, ex parte contacts may frustrate judicial review since
the record would be missing such communications. (Ex Parte Q&A, p.2.)

In this case, the improper ex parte communication was an indirect communication
between Shimek and Board Member Johnston (one of the presiding officers) through Executive
Officer Briggs. More specifically (the details and evidence are provided in section 2 below),
Shimek presented proposed amendments (hereafter referrea to as the Shimek Proposal) for the
Conditional Waiver to Central Coast Water Board staff, including Executive Officer Briggs.
Executive Officer Briggs took the Shimek Proposal and included it in amendments he prepared at
the request of Board Member Johnston. In other words, Executive Officer Briggs acted as a
conduit between Shimek and Board Member J ohnstbn. The result is that one interested party
influenced the decision makers outside the presence of opposing parties, which violates the law

ands principles with respect to limitations on ex parte communications. Whether or not Board

* http://www.waterboards.ca.gov/laws_regulations/docs/exparte.pdf (as of April 15, 2012).
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Member Johnston was aware of the origins of the language provided to him by Executive Officer J
Briggs, the fact is that the prohibited ex parte communication occurred, at minimum due to the
actions of Executive Officer Briggs. Such ex parte communications — direct or indirect — are

expressly prohibited under the law.

2.  Adoption of Amendments to the Conditional Waiver Were the Result of
Improper Ex Parte Communications, Which Invalidates the Central Coast
Water Board’s Action in its Entirety

As indicated previously, the Central Coast Water Board’s adoption hearing spread across
two days, March 14 and March 15,2012. The second day was primarily for limited rebuttal from
the agriculturai community, Central Coast Water Board staff response, and Board deliberations —
in that order. After Central Coast Water Board staff provided its responses and proposed
changes, the Board Chair transitioned the meeting to Board deliberations. (March 15,2012
Transcript, p. 93:11-15 [“MR. YOUNG: Okay . .. We are at the point where we heard from Staff.
And the Board is now at the point where it can begin to deliberate.”]; Mérch 15,2012 Transcript,
p. 93:24-25 [“MR. YOUNG:‘ We’re at the point where it’s in the Board’s hands.”].) Only at this
point in the process did Petitioners become aware of alternative language (hereafter referred to as
Johnston Proposal) that had been prepared by Board Member Johnston in consultation with
Executive Officer Briggs and Counsel McChesney, and potentially other Central Coast Water
Board staff. (March 15, 2012 Transcript, p. 94:5-11 [“MR. JOHNSTON: I gather you're éware,
Mr. Chairman, because it was shared with you, although none of the other Board members, is T
worked with the Execuﬁve Officer and counsel over the last week or two on a couple of different
pieces of language. And the principal stuff in there is — well, three things, really.”].)

While discussing the Johnston Proposal, the following exchange occurred.

MR. YOUNG: I think it's a great proposal. I think what you've done is taken what
Staff has always said was achievable as part of what they have been proposing,
and essentially put down in writing what it might look like, and make that part of
what we're going to incorporate in the Order and the Monitoring Program.

So how much of this did you write?

MR. JOHNSTON: About half.
MR. YOUNG: Good. It's great.
MR. BRIGGS: Mr. Chair.

MR. YOUNG: Yes.
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MR. BRIGGS: Mr. Johnston asked --

MR. JOHNSTON: In answer to your question about what I wrote, this was a back
and forth between --

MR. YOUNG: I understand.

MR. JOHNSTON: -- myself, Roger, Frances. And I would imagine that Roger
was consulting other Staff on it.

MR.YOUNG: Right.
Is this acceptable to Staff?

MR. BRIGGS: That was the reason Mr. Johnston wanted to vet it instead of
dropping it here was to see if it would be acceptable. Mr. Johnston asked me to
help flesh out some ideas for a technical advisory committee. But I wanted just
one -- I think it's a typo type of admission. In the last paragraph that you just
referred to, the second line, that parenthetical -- I think my intent was for that to be
an, e.g., for example NRCS, or RCD. And we should spell that out, too, instead of
using acronyms. (March 15,2012 Transcript, pp. 113:18-114:21.)

Based on this exchange, it is clear that Central Coast Water Board staff assisted Board Member
Johnston in preparing the Johnston Proposal. However, additional emails and phone calls with
respect to this issue,” and knowledge from individuals participating in this process, provides
significant evidence that demonstrates a si gnificant portion of the Johnston Proposal was the
result of improper ex parte communications.

The evidence that supports this is as follows. First, phone notes from Executive Officer
Briggs and Central Coast Water Board staff person Lisa MéCann clearly indicate that they
received corﬁmunications from Shimek regarding meetings that Shimek had with the State Water
Board and California Environmental Protection Agency (CalEPA) Undersecretary Gordon Burns
and calls with others with respect to the Shimék Proposal. (Exh. G, April 6,2012 PRA
Documents, pp. 1-3 [Roger Briggs Phone Notes, “tc Shimek . . . Steve took draft to Sacto . . ..”;
.“Steve Shimek . . . Here @ Wed. Would like to meet w/ only people re: supplemental”; “Steve
Shimek — getting calls, wanted to be sure I'm O.K.”j; id.,p. 13 [Lisa McCann Phone Notes,

3/8/12, “Shimek re: conversation w/ Rick Tomlinson [and] Gordon Burns.”].)

>On April 6,2012, Central Coast Water Board Staff Counsel, Frances McChesney, responded to a Public Records
Act (PRA) request from Kari Fisher, Associate Counsel, California Farm Bureau Federation, and provided copies of
documents that were responsive to the request. The documents in question are related to this matter and Petitioners
presume are considered to be part of the Administrative Record. (See Exh. G attached hereto (April 6, 2012 PRA
Documents).)
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Second, there is clear évidence that Central Coast Water Board staff had the Shimek
Proposal in hand. Shimek told CalEPA Undersecretary Burns and Rick Tomlinson in a
teleconference that he had presented the Shimek Proposal to Central Coast Water Board staff.
(Declaration of Rick Tomlinson in Support of Grower-Shipper Association of Central California,
Grower-Shipper Association of San Luis Obispo and Santa Barbara Counties, and Western
Growers’ Petition for Reviev§ (Tomlinson Decl.),§ 4.) Central Coast Water Board staff knew .of

this conference call. (Exh. G, April 6,2012 PRA Documents, p. 13 [Lisa McCann’s phone

“notes].) It appears that Central Coast Water Board staff also met with Shimek regarding the

Shimek Proposal. . (/d., pp. 1-5 [Roger Briggs’ phone notes].)
Third, emails between Board Member Johnston and Executive Officer Briggs show that
Executive Officer Bri ggs provided edits to Board Member Johnston for the Conditional Waiver,

and provided Board Member Johnston a final version with edits in red to identify new language

| after they were reviewed by legal counsel. (Exh. G, April 6,2012 PRA Documents, pp. 20-24.)

Part of the language in red includes new Condition 11, which is essentially the Shimek Proposal.
(Exh. G, April 6,2012 PRA Documents, pp. 15 and 17 [Email from Roger Briggs to Mike
Johnston on 3/10/2012, 3:00 PM: “Mike, Here are possible edits for the order (two docs here), . .. |
[language redacted]”’; Email from Mike J ohnstoh to Roger Briggs on 3/12/2012, 9:42 PM,
requesting that copies of the language be left at hotel desk for Board Member Johnston]; see also
id., p. 18 [Email from Roger Briggs to mjohnston890@gmail.com on 3/13/2012, 8:17 AM,
conveying the final language and thét copies would also be provided to the Board Chair, Jeff
Young].)

Further, as indicated above, both Board Member Johnston and Executive Officer Briggs
acknbwledged that Johnston had only developed about half the language, and that Briggs and
others at the Central Coast Water Board helped to develop it more fully. The records provided in
response to California Farm Bureau Federation’s Public-Record Act request did not include the
original language conveyed from Board Member Johnston to Executive Officer Briggs before it

was revised by Briggs and staff.
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Fourth, the Shimek Proposal as compared to the Johnston Proposal, shows that they are

remarkably similar. The Shimek Proposal is as follows:

Inserted between Staff Proposal Condition 10 and 11:

Groups may form around watersheds or other commonalities to propose creative
water quality projects and solutions, and to clarify group efforts which could lead
to compliance with this order (i.e. commodity based certification programs such as
SIP). At the discretion of the executive officer, groups may be granted down-
classifications (i.e. Tier 3 to Tier 2) and project-specific timelines, benchmarks,
and monitoring requirements. The purpose of this provision is to encourage
innovations, site-specific solutions, and to remove barriers to long-term
investments (i.e. engineered wetlands).

Projects will be evaluated for, among other things:

* Scale. Solutions must be scaled to address impairment

* Chance of success. Projects must demonstrate a reasonable chance of
eliminating toxicity within the permit term (5 years) and reducing
discharge of nutrients to surface and groundwaters.

e Commitment to solving the problem. Proposals must address what new
actions will be taken if the project does not meet goals and how the project
will be sustained through time. _

* Benchmarks and accountability. Proposals must set benchmarks and
describe monitoring and measuring methods. Monitoring points must be at

~ the point of discharge but may not always be at the edge-of-field, so long
as monitoring results demonstrate water quality improvement and the
efficacy of a project. :

Project proposals will be evaluated by a committee comprised of: [Two?] Three
researchers or academics skilled in agricultural-practices and/or water quality, one
farm advisor (NRCS or RCD), one grower representative, one environmental
representative, one environmental justice or environmental health representative,
and one RWQCB staff member. The RWQCB Executive Officer has sole
discretion in giving final approval of any project after receiving project evaluation
results and recommendations from the committee. (See Shimek Proposal, Exh. 1,
Tomlinson Decl.)

In comparison, Condition 11 of the Johnston Proposal is as follows:

New Condition 11 (all new language):

Dischargers may form third party groups to develop and implement alternative
water quality management practices (i.e., group projects) or cooperative
monitoring and reporting programs to comply with this Order.. At the discretion of
the Executive Officer, Dischargers that are a participant in a third party group that
implements Executive Officer-approved water quality improvement projects or
Executive Officer-approved alternative monitoring and reporting programs may be
moved to a lower Tier (e.g., Tier 3 to Tier 2, Tier 2 to Tier 1) and/or provided
alternative project-specific timelines, and milestones.

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As -28-




A

10
11
12

13

14
15
16
17
18
19
20
21
22
23
24
25

O 0 N O W

To be subject to Tier changes or alternative timelines, Projects will be evaluated
for, among other elements:

* Project Description. Description must include identification of
participants, methods, and time schedule for implementation.

* Purpose. Proposal must state desired outcomes or goals of the project (e.g.,
pollutants to be addressed, amount of pollution load to be reduced, water
quality improvement expected).

* Scale. Solutions must be scaled to address impairment

* Chance of Success. Projects must demonstrate a reasonable chance of
eliminating toxicity within the permit term (five years) or reducing
discharge of nutrients to surface and groundwater.

* Long term solutions and contingencies. Proposals must address what new
actions will be taken if the project does not meet goals and how the project
will be sustained through time.

* Accountability. Proposals must set milestones that indicate progress
towards goals stated as above in “purpose.” :

* Monitoring and reporting. Description of monitoring and measuring
methods, and information to be provided to the Water Board. Monitoring
points must be representative but may not always be at the edge-of-farm so
long as monitoring results demonstrate water quality improvement and the
efficacy of a project. In addition, monitoring must 1) characterize and be
representative of discharge to receiving water, 2) demonstrate project
effectiveness, 3) and verify progress towards water quality improvement
and pollutant load reduction,

Project proposals will be evaluated by a Technical Advisory Committee (TAC)
comprised of: Two researchers or academics skilled in agricultural practices
and/or water quality, one farm advisor (NRCS or RCD), one grower
representative, one environmental representative, one environmental justice or
environmental health representative, and one Regional Board staff. The TAC must .
have a minimum of five members to evaluate project proposals and make
recommendations to the Executive Officer. The Executive Officer has discretion
to approve any project after receiving project evaluation results and
recommendations from the committee. If the Executive Officer denies approval,
the third party group may seek review by the Regional Board. As stated in the
NPS Policy, management practice implementation is not a substitute for
compliance with water quality requirements. If the project is not effective in
achieving water quality standards, additional management practices by individual
Dischargers or the third party group will be necessary. (Exh. G, April 6,2012
PRA Documents, pp. 22-23 [Johnston Proposal]; Conditional Waiver, pp. 14-15.)

Clearly, the new Condition 11 in the Johnston Proposal is the Shimek Proposal with some
changes. For example, both set forth a very similar process for third party groups, and allow for

the lowering of tier designation if approved by the Executive Officer. Both also include almost

the same exact elements for projects to be evaluated, and both require review by a Technical
Advisory Committee that is composed of the same category of individuals, including the “typo”
Executive Officer Briggs described (i.e., failed fo spell-out NRCS and RCD). (See March 15,

2012 Transcript, p. 114:16-20.) Some of the language between the two is verbatim. The
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similarities between the Shimek Proposal and Johnston Propo'sal are far too great to be a -
coincidence.

- Considering the fundamental principles associated with due process and the prohibition
against ex parte communications, it is péltently unlawful — not to mention bad policy — for a
regional water board’s Executive Officer to serve as a conduit of information between an
interested person and a water board member — whether or not such actions were known by the
water board member. Providing language that was developed by an interested party toa Board
member who may have been trying to develop his own alternative, clearly allowed one party (i.e.,
Shimek) to influence the decision maker (i.e., the Central Coast Water Board) outside the
presence of opposing parties. Notably, Shimek could have presented the Shimek Proposal as part
of his 24 minute presentation on March 14,2012, but did not. (See March 14,2012 Transcript,
Pp- 260:_1 1-276:24.) Instead, it came in by the back door. |

Because of the improper ex parte communication, the Central Coast Water Board’s
adoption of the Conditional Waiver and MRP Orders was illegal and must be set aside in its
entirety. Wheﬁ an improper ex parte communication occurs and fhe APA is violated, the
agency’s action must be invalidated or reversed. (Dept. of Alcoholic Beverage Control v.
Quintanar (2006) 40 Cal.4th 1, 17; see Rondon v. Alcoholic Beverage Control Appeals Bd.
(2007) 151 Cal.App.4th 1274, 1290 [“. . . based on the violation of statutory protections designed
to ensure due process and a fair hearing, we conclude that ‘reversal of the Department’s order is
required.” [citation omitted.]”].) Accordingly, the State Water Board has no option but to
invalidate the Central Coast Water Board’s adoption of the Conditional Waiver and the MRP
Orders in their entirety. Because the action is invalid, and due to the circumstances that require
its iﬁvalidation, Petitioners request that the State Water Board utilize its aﬁthority to further

consider this matter and adopt a new Conditional Waiver and MRP Orders.

B. The Central Coast Water Board Failed to Properly Consider the Agricultural
Alternative When it Unlawfully Adopted the Conditional Waiver With Improper
Amendments

As already discussed above, the Central Coast Water Board acted improperly when it

adopted the Conditional Waiver and MRP Orders due to the prohibited ex parte communication.
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Further, the Central Coast Water Board’s ldecision to adopt the Johnston Proposal prevented the
Central Coast Water Board from properly considering the alternative proposal set forth in New
Part E (sometimes referred to by Central Coast Water Board members and staff as the agricultural
alternative). The decision to adopt the Johnston Proposal was in large part based on a mistaken
belief that the New Part E was not a viable option because it failed to meet “legal étandards.;’
Collectively, these two factors prevente‘dbthe Central Coast Water Board from engaging in open
deliberations regarding the merits of the New Part E and its Vérious components. While the
Central Coast Water Board was under no legal obli gatibn to adopt or incorporate New Part E,
they were legally required to consider, in an open and transparent manner, all of the information
properly put before them as part of the administrative process. New Part E was properly
presented and deserved fair consideration as part of the Central Coast Water Board’s deliberative _
process. ,

1. | New Part E Was Incorrectly Portrayed as Not Meeting Legal Standards

Throughout this process, the agricultural community worked diligently to develop an
alternative that would provide growers in the region with an option between corﬂplying with the
prescriptive Tier 2 and Tier 3 requirements in the Conditional Waiver, or participating in a third
party group that would audit Tier 2'and Tier 3 farms/ranches and would work directly with |
growers to help develop and implement protective management practices. (See Commem‘s on
Addendum to Staff Report for an Updated Conditional Waiver of Waste Discharge Requirements
for Irrigated Agricultural Waste Discharges, Draft Agriculturdl Order No. R3-2011-0006;
Evaluation of New Information Provided by Agricultural Industry Representatives on March 17,
2011 and May 4, 2011, letter submitted to Mr. Jeffrey S. Young, Chair, from Soméch Simmons &
Dunn on behalf of the Farmers for Water Quality Coalition® (Aug. 1,2011) (Farmers.
August 2011 Comments and Evidence), p. 4.) Based on numerous cémments received from
Central Coast Water Board members, Central Coast Water Board staff and others, the agricultural

community revised its alternative, which ultimately culminated in New Part E. (March 14,2012

5 The Farmers for Water Quality Coalition is an informal coalition of agricultural organizations, including all of the
Petitioners.
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Transcript, pp. 155:19-25, 160:16-24.) However, despite these diligent efforts, the Central Coast
Water Board staff repeatedly discounted the agricultural alternative because it did not include the
same prescriptive requirements as contained in the then pending Central Coast Water Board draft
order. (Staff Addendum, pp. 6-8.) And, Central Coast Water Board staff incorrectly
characterized the agricultural alternative as inappropriately allowing third party groups. (Staff
Addendum, p. 7.)

As explained exhaustively in the Farmers August 2011 Comments and Evidénce, the
Central Coast Water Board’s staff addendum mistakenly characterized the Central Coast Water
Board’s authority under Water Code section 13269, and the State Wéter Board’s position with
respect to the value and legality of third party groups in implementing waivers and other nonpoint
source regulatory vehicles. (Farmers August 2011 Comments and Evidence, pp. 5-8; see In the
Matter of the Petitions of Agricultural Water Quality Coalition, et al. (Jan. 22,2004),

Order WQO 2004-0003, pp. 9-10.) The Staff Addendum also claimed that the agricultural
alternative was not consistent with the state’s Nonpoint Source Policy. Again, complete
responses to the Staff Addendum’s allegations were provided in the Farmers August 2011
Comments and Evidence. _ » |

Even though Petitioners disagreed with the Staff Addendum’s le gal characterization of the |

agricultural alternative that wés presented. on March 17,2011, and as revised on May 4,2011,
Petitioners and other agricultural organizations continued to strive to address Central Coast Water
Board staff’s concerns. This resulted in the New Part E that was presented on March 14,2012.
In its response to. New Part E, Central Coast Water Board staff commented before the Central
Coast Water Board that, “the language and the approach does not meet the legal standard. We
talked to our attorney about this last night and this morning.” (March 15, 2012 Transcript,
p.52:15-17.) :However, in subsequent comments provided to the Central Coast Water Board from
legal counsel, her legal concerns (although not agreed upon by Petitioners) were with respect to
proposed Conditional Waiver changes unrelated to New Part E.

Specifically, Counsel McChesney conveyed legal concerns with proposed changes that

would have incorporated compliance schedule provisions into requirements for complying with
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water quality standards, and proposed changes with respect to providing the Farm Plan to Central
Coast Water Board staff upon request. (March 15,2012 Trénscript, pp. 53:3-55:21, 57:1-12.)
Neither of these issues is relevant to New Part E. When discussing New Part E, Counsel
McChesney commented that there was “great improvement” but that some areas could be
“clarified better.” (March 15,2012 Transcript, p. 58:12-15.) A statement with respect to better
clarification does not support staff’s statement that New Part E “does not meet the legal
standard.”

Furthermore, staff provided significant other comments on New Part E, but none
explained why, in their opinion, New Part E was not consistént with Water Code section 13269 or
other applicable statutory authority. (See, e.g., March 15, 2012 Transcript, pp. 46:23-48:10,
50:7-15,52:6-14.)

Yet, despite the lack of a clear explanation as to why New Part E was unléwful, Central
Coast Water Board members were left with the perception that they could not adopt New Part E
because it was fundamentally flawed. (See, e.g., March 15,2012 Transcript, p. 130:1-8
[“MR. JEFFRIES: I have mixed emotions. I was really in favor after I heard all theNtestim‘ony
yesferday ask what the Ag presented and all the testimony. I was really -- after I heard all the
testimony because I'm the type of person -- it's a public hearing. I like to hear all the information
before I make a decision. I was really leaning toward the Ag Proposal, and then the legality issues
came up.”].) Consequently, the Board members grabbed onto the Johnston Proposal as if it was a
life preserver instead of properly considering New Part E. |

2. The Johnston Proposal Deflected Proper Consideration of New Part E

Besides being left with the impression that New Part E was legally not a viable option, the
Johnston Proposal gave the Central Coast Water Board members an “‘out” from properly
considering New Part E. (See, e.gﬂ., March 15,2012 Transcript, p. 117:6-13 [“Well, I do
appreciate this last conceptual and aiso very well-defined and spelled-out opportunity to open the
door to the intent New Part E. So I reaHy appreciate that language, and I believe — and I'm glad to
know that there was time for Staff and Mr. Bri ggs and Frances McChesney to also consider the

language. Knowing that, I would like to propose that we accept those suggest revisions
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wholesale.”]; p. 101:14-19 [“. . . T am not in favor of going through the con list and trying to work
that in terms of the Ag Alternative. I am in favor of taking the language that I saw that you
worked on, I think that that has merit. And I'd like to see that offered up and brought into the
recommendation.”].)

Unfortunately, this easy-out happened without any comment or feedback from those
subject to the Conditional Waiver. As discussed above, rﬁuch of Condition 11 came directly out
of the Shimek Proposal. Presumably then, Shimek supported the concept that was ultimately
adopted. Central Coast Water Board staff also appear to have had sufficient opportunity to
review and consider the merits of the Johnston Proposal, including Condition 11. (See,e.g.,
March 15,2012 Transcript, p. 114:8-9, 12-14, p. 117:10-12.) However, because the Johnston

Proposal, including its new Condition 11, were presented after the close of public comments,

" agricultural dischargers and other members of the public were given no opportunity to comment

on the merits of these changes.

Substantively, the Johnston Proposal shifts consideration of third party groups and their
role in this process to a Technical Advisory Committee and the Executive Officer to be
determined at a later date. Its most significant change was to add Condition 11 to the Conditional
Waiver. (Conditional Waiver, pp. 14-15.) Condition 11 was portrayed as a “great corhpromise”
that would provvide a process fOr evaluating proposals by third party groups, including potentially
the third party program established in New Part E. (March 15,2012 Transcript, p. 116:7-15,
132;4—5 .) However, the language of Condition 11 suggests that a program like the one articulated

in New Part E would not qualify for approval because it appears to be more project oriented.

Specifically, the criteria for evaluation of projects submitted under this provision severely limit
the type of third party program that could be approved. For example, an approvable project must
include monitoring results that demonstrate water qualify improvement. An approvable project
must also demonstrate that it has a reasonable chance of eliminating toxicity within five years or
reducing discharge of nutrients to surface and groundwater. Both of these requirements may be

appropriate for water quality improvement projects; however, they are not applicable to third
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party audit programs like that proposed in New Part E, nor do they promote a coalition approach
for implementing the goals of the Conditional Waiver. Had the Johnston Proposal been available
to all members of the public for review and comment as part of the public hearing, the Central
Coast Water Board may have gained insight into the practical application, or impréctical
application, of Condition 11 before it was adopted.

Furthermore, a last minute effort by one board member to engage in a discussion with
respect to ‘the differences between New Part E and Condition 11 was thwarted be.cause other
Board members argued that it would be unfair to stakeholders to have that discussion. (March 15,
2012 Transcript, pp. 142:15-144:25.) In 6ther words, it was okay to adopt language developed
outside of the transparent, public process but it was not okay to allow a public discussion with
respect to the differences between the Johnston Proposal and agriculture’s publicly-presented
New Part E. Due to the impropér actions of many, New Part E did not receive appropriate and

deliberate consideration by the Central Coast Water Board.

C. Conditional Waiver and MRP Orders Contain a Number of Inappropriate and
Unsupported Provisions '

/

Petitioners challenge a number of the requvire.ments contained in the Conditional Waiver
and attendant MRP Orders; Fof some of these requirements, they are improper because they do
not comply with the law. For others, they are not supported by proper findings. And yet for
others, they vwere improperly adopted because the language of the provision is not consistent with
the Central Coast Water Board’s actual understanding of their impact. To officially address the |
specifically identified challenged provisions and to avoid duplicatidn of argument, Petitioners
have grouped them according to their primary legal deficiency for purposes of this Statement of
Points and Authorities. |

As a preliminary matter, Petitioners take issue with the structure of the Conditiohal
Waiver and MRP Orders as a whole. The Condition_al Waiver as adopted inclﬁdes 43 initial
findings and an additional 140 findings in Attachment A, which is incorporated into the
Conditional Waiver via Finding 43 in the Conditional Waiver. (Conditional Waiver, p. 12.)

However, the adopted findings are not proper findings under the law.
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In Célifornia, the Central Coast Water Board must support its decisions with specific
findings based on evidence in the record. Findings must “bridge the analytical gap between the
raw evidence and the ultimate decision or order.” (Topanga Assn.‘ Jor a Sceﬁic Community v.
County of Los Angeles (1974) 11 Cal.3d 506, 515 (Topanga); see also In Re Petitioﬁ of the City
and County of San Francisco, et al. (Sept. 21, 1995) SWRCB Order No. WQ 95-4, pp. 10,13.)
Further, the findings must be suppbrted by evidence in the record. (Topanga, pp. 514-515.) In
this case, the findings are numerous, broad and generic, and do not actually explain why the
requirements in the Conditional Waiver and MRP Orders are appropriate. Thus, despite the
volume of findings, as shown further belolw, they do not actlially bridge aﬁy gap between the

evidence and the requirements in the Conditional Waiver.

1. The Tiering Criteria in Part A Are Not Associated With Risk to Water
| Quality, and Thus Are Arbitrary - '

Central to the Conditional Waiver and its requirements is the tiered system proposed in
Provisions 13-21. (Seé Petition, above, section 3,9 4.) The tiering system attempts to equate
threat to water quaiity based on pest{cideé used, type of crop grown, size of the operation, and
physical location as compared to surface Waterbodies listed as impaired on the state’s 303(d) list.
It fails to recognize or take into account that the implementation of certain management practices
and/or certain cultural practices by various commodities may be more effective in protecting
water quality than the fnere presence of the physical factors identified in the Conditional Waiver.

Specifically, under the Conditional Waiver farms/ranches rﬁay only be in Tier 1 if they do
not use chlorpyriqu or diazinon; are located more than 1000 feet from a surface waterbody listed
for toXicity, pesticides, nutrients, turbidity, or sediment on the 2010 Clean Water Act
Section 303(d) List of Ifnpaired Waterbodies; and, if the farm/ranch grows crops with a high
potential to discharge nitro gen to groundwater,’ is less than 50 acres, and is not within 1000 feet

of a public water system that exceeds drinking water standards for nitrate. Or, if the farm/ranch is

7 The Conditional Waiver defines crops with a high potential to discharge nitrogen to groundwater to include the
following: beet, broccoli, cabbage, cauliflower, celery, Chinese cabbage (napa), collard, endive, kale, leek, lettuce
(leaf and head), mustard, onion (dry and green), spinach, strawberry, pepper (fruiting), and parsley.
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in a certified program like the Sustainability in Practice (SIP) program and it is approved by the
Executive Officer, then it too is categorized as Tier 1. (Conditional Waiver, p. 16.) These criteria
are unrelated to water quality because they are not actually related to potential discharges of
pollutants of concern. For example, the use of chlorpyrifos or diazinon (or absence thereof) does
not automatically determine threat to water quality. There are many agricultural dischargers that
use these products and that have no irrigation or stormwater runoff. In those cases, the use of thé
specified products should not prevent a farm/ranch from being considered Tier 1, which is
supposed to represent those operations with the least threat to water quality. Likewise, acreage
size (i.e., <50 acres) is also irrelevant. There are probably hundreds of farms/ranches that exceed
the 50 acre threshold that are less of a threat to water quality than some small 50 acre parcels.
The size and crop type are not determining factors for assessing threat to water quality.

In comparison to those farfns/ranches in Tier 1, a farm/ranch of any size that uses
chlorpyrifos or diazinon, and discharges irrigation or stormwater runoff to an impaired waterbody
is automatically designated as Tier 3. This criteria fails to consider the timing of application of
the pesticide as compared to when runoff may occur. Thus, it has little correlation to actual threat
to water quality. Likewise, categorizing farms/ranches as Tier 3 mérely bas.ed on crop type and
acreage size also has no actual correlation to the threat to water quality. And again, the
Conditional Waiver provides no findings that directly support the tier claésification as proposed.

Also as proposed, the establishment of tiers is somewhat illusory. Specifically,

Provision 14 would allo'w thé Executive Officer of the Central Coast Water Board to elevate

Tier 1 or Tier 2 dischargers to a higher tier, if the Executive Officer finds the discharger poses a
higher threat. However, there are no objective criteria listed to determine when a discharger is to
be elevated from one tier to another. Thus, there is nothing in the Conditional Waiver that would
provide an agricultural operator and/or landowner with any guidance as to what mi ght trigger
their elevation to a higher tier, nor are there any procedural or due process elements included that
would allow an agricultural landowner or operator to cﬁallenge the Executive Officer’s. decision

before the Central Coast Water Board.
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Water Code section 13223(a) provides the Central Coast Water Board with the authority-
to delegate its powers to the Executive Officer with the exception of, among others, the
prémul gation of any regulation and the issuance, modification, or revocation of any water quality
control plan, water quality objective, or waste discharge requirement. The amount of discretion
given to the Executive Officer under this provision, and in numerous other provisions within the
Conditional Waiver, seemingly delegates to the Executive Officer the authority to revise
requirements in the Conditional Waiver. Although revisions to conditional waivers adopted
pursuant to Water Code section 13269 are not specifically enumerated in Water Code
section 13223(a), revisions to waivers are akin to revisions in waste discharge requirements.
Specifically, chan gihg the status of a discharger from a lower tier to a higher tier fundamentally
alters the burdens and regulatory requirements placed on that discharger — much like a revision to
waste discharge requirements.” Considering the potential changing regulatory burden and
fundamentail due process concerns, such an action should not be delegated to the Executive
Officer.

Accordingly, the tiering provisions are not based on threat to water quality, are not
supported by findings, and therefore are arbitrary. Unless the Petitioners’ other remedies are

implemented, the State Water Board must vacate the tiering provisions.

2. Provisions 22 and 23 Require Immediate Compliance With Water Quality
Standards '

Provision 22 states, “[d]ischargers must comply with applicable water quality standards,
as defined in Attachment A, protect the beneficial uses of waters of the State and prevent
nuisance as defined in Water Code section 13050.” (Conditional Waiver, p. 18.) Provision 23
states, “[d]ischargers must comply with applicable provisions of the Central Coast Region Water '
Quality Control Plan (Basin Plan) and all other applicable water quality control plans as identified
in Attachment A.” (Ibid.) These provisions collectively require immediate éompliance with all
water quality standards, without due regard for time schedules or other considerations. It also
assumes that management practices exist and if utilized will ensure compliance with water quality

standards. However, as repeatedly indicated by agricultural specialists and researchers that is not
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necessarily the case. For example, in testimony provided by Dr. Timothy K. Hartz, Extension
Specialist and Agronoinist with the University of California, to the Central Coast Water Board at
its July 8,2010, workshop, he stated that, “[t]here are practical limitations on agriculture that will
make control of nitrate losses especially concentration based control down to 10 ppm, very
difficult or impossible to reach.” (Central Coast Water Board Workshop to Discuss Preliminary
Draft Staff Report Recommendations for an Updated Agricultural Order,lPublic Comments and
Alternative (July 8,2010) (July 2010 Workshop), Audio 4,40:30.) Dr. Hartz also testified that,
“[c]ertain conservation measures discussed to remove discharge from fields s‘uch as vegetative
ditches and filter strips may have good effectiveness for certain pollutants, but for nitrates they
have very limited effectiveness.” (July 2010 Workshop, Audio 4, 38:30.)

Similarly, Mr. Michael Kahn, an Irrigation Water Resource Advisor for the University of
California Cooperative Extension, testified that, “UC researchers and advisors like myself
participéte in evaluation and deveiopment of practices that can improve farm water quality.
However, although We are developing effective practices, these practices can’t be used in every
situation.” (Transcrip_t of pertinent part of July 2010 Workshop, attached hereto as Exh. H,

p. 9:8-15.) |

Representatives for agriculture repeatedly raised this as an issue to the Central Coast
Water Board. Further, Central Coast Water Board members agreed that they did not expect
immediate compliance to occur. “MR. YOUNG: Before I call for a vote on Dr. Hunter’s motion,
I just want to say to the Ag community and the public that I certainly don’t expect to see possibly
even immediate, you know, water quality changes . ... I know that this is going to take in some
regions -- some part of our regions years and years and years to get to where we want to be.”
(March 15,2012 Transcript, p. 137:8-19.) However, Counsel McChesney advised the Central
Coast Water Board that changes were not necessary because . . . compliance with Water Quality
Standards means to implement management practices. If they aren’t effective in reducing
discharges to meet Water Quality Standards, that they revise or do new management practices.”
(March 15,2012 Transcript, p. 54:1-5.) Counsel McChesney further stated that the same
language is in the Central Valley Order. (March 15,2012 Transcript, p. 54:6-8.)
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Unfortunately, Counsel McChesney was mis‘taken. The Central Valley Regional Water
Quality Control Board’s Order No. R5-2006-0053, Coalition Group Conditional Waiver of Waste
Discharge Requirements for Discharges from Irrigated Lands (June 22,2006), includes a
provision that requires, “[d]ischargers who are participants in a Coalition Group shall implement
management practices, as necessary, to improve and protect water quality and to achieve
compliance with applicable water (juality standards.” (Order No. R5-2006-0053, pp. 16-17.) The
Central Valley’s provision is equivalent to Conditional Waiver Provision 12, which is not being
challenged in this Petition. The language in question.here, Provisions 22 and 23, are stand-alone
provisions .‘ They are not modified by or subject to any additional language that suggests
compliance with these provisions is limited by the ability to implement management practices.

Recently, the Ninth Circuit Court of Appeals found that receiving water limitations
lan guag'e,_ similar to the Conditional Waiver provisions cited above, prescribed in an NPDES
Permit for municipal storm water discharges in the County of Los Angeles required strict
compliance with water quality standards even though language explaining how compliance with
those receiving Watef limitations would be achieved over time (referred to as the “iterative
pfocess”) was included as part of the NPDES Permit. (See Natural Resources Defense Council v.
County of Los Angeles _(9th Cir., July 13,2011, No. 10-56017), 2011 U.S; App. Lexis 14443,
at ¥42.) The court found that without textual support, the receiving. water limitations language
was an independent requirement regardless of the iterative language. (/d. at **43-44.)

Likewise, the Conditional Waiver does not appear to contain any additional, enforceable

language that “absolves noncompliance,” as was argued (unsuccessfully) in the County of Los

Angeles’ NPDES Permit. (See Natural Resources Defense Council v. County ofLos Angeles,
supra,2011 U.S. App. Lexis 14443, at **43-44.) While the Conditional Waiver includes a
finding that recognizes immediate compliance may be infeasible, and appears to reference
provisions of the Conditional Waiver that provide dischargers with additional time to comply,
such findings are not enforceable provisions of the Conditional Waiver, and no timetable for
achieving compliance appears to specifically apply to Conditions and Provisions 22 and 23. (See

Conditional Waiver, Provision 82 (excluding Table 4 milestones and time schedule for
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compliance from applicability to ConditiQns and Provisions); Attachment A, Additional Findings,
Applicable Water Quality Control Plans and Definitions, § A2, p. 41; see also Staff Report for
Reguiar Meeting of September 1,2011, prepared on July 6,2011, at p. 18, stating, “[t]he .
milestones, as described in Table 4 of the Draft Agricultural Order are not in of themselves
compliance conditions and are not enforceable. They are targets or goals that staff will use to
evaluate effectiveness of implementation efforts and progress improving towards water quality.”)

In sum, the Conditional Waiver provisions establish stand-alone, independent applicable
requirerﬁents that discharges must comply with applicable water quality standards and any ofher
relevant provisidn of the Central Coast Regional Water Quality Control Plan, those provisions
apply to all dischargers whd operate under the terms of the Conditional Waiver, and the
Conditional Waiver requires monitoring and reporting requirements to determine compliance.
(See Conditionél Waiver at pp. 13, 18; see also MRP Order No. R3-2012-011-01, at p. 1; MRP
Ofder No. R3-2012-011-02, at p. 1; and MRP Order No. R3-2012-01 1-03, atp.2.)

Accordingly, monitoring data and information reported to the Central Coast Water Board
by re guiated entities in accordance with the terms of the Conditional Waiver and MRP Orders
could create immediate liability and may be used in immediat_e enforcement actions against
dischargers subject to the terms of the Conditional Waiver, even if the discharger is in compliance
with all other provisions of the Conditional Waiver.

Considering the uncertainty associated with meeting water quality standards immediately,
the State Water Board must vacate these provisions from the Conditional Waiver, or modify them
to appropriately recognize time is needed to develop and implement management practices in an

iterative process.

3. The Conditional Waiver Includes a Number of Provisions That Constitute
Dictating the Manner of Compliance

As part of this Petition, Petitioners challenge certain provisions because thej'/ unlawfully
dictate the manner of compliance. Specifically, Conditional Waiver Provisions 31, 39, 40, 80-81,
and Tier 3 MRP, Part 7 (Petition, above, section 3,99 7, 8,9, 22, and 37) require égricultural

dischargers subject to the Order to comply in a specific manner. Water Code section 13360 states
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that the Central Coast Water Board may not specify the manner of compliance with orders of the
Central Coast Water Board, but rather that the discharger may comply with the order in any
lawful manner. As applied tb the Conditional Waiver, the Central Coast Water Board may adopt
waiver conditions that identify what must be done, however, the Central Coast Water Board
cannot prescribe the methods used to accomplish that objective.

For example, Conditional Waiver Provision 31 (Petition, above, section 3, 7) requires
the installation and maintenance of backflow prevention devices to any irrigation system that is
used to apply fertilizers, pesticides, fumigants, or other chemicais. It also requires that this be
completed for all irrigation systems by October 1,2012. Although this may be an appropriate
practice, the Central Coast Water Board does not have the authority to require agricultural
dischargers to implement such specific practices. At most, the Central Coast Water Boafd can
require that irrigation systems be operated in a manner that is protective of water quality, but it
cannot dictate how water quality should be protected. |

With respect to Conditional Waiver Provisions 39,40, 80-81, and Tier 3 MRP, Part 7
(Petition, above, section 3, 99 8,9, 22, and 37), the Central Coast Water Board is attempting to
dictate buffers between fields and cropland. Collectively, these provisions require maintenance
of naturally occurring riparian vegetative cover, aquatic habitat, and for Tier 3 growers, 30 foot
buffers. By requiring growers to maintain riparian vegetative cover and 30 foot buffers, the
Central Coast Wafer Board is dictating how someone should protect water quality. Instead of
dictating such specific practices, the Central Coast Water Board could have required that
management practices to protect from sediment and erosion be implemented — leaving the choice
of practice up to individual agricultural operations.

Of particular concern is the requirement for a water quality buffer plan that includes a
minimum 30 foot buffer, or equivalent if approved by the Executive Officer. The 30 foot buffer
requirement constitutes a governmental regulation that may deprive agricultural landowners near
streams of the economic benefit of their private property. The state and federal Constitutions
guarantee real propefty owners just compensation when their land is taken for public use. |

(Allegretti & Co.v. County of Imperial (2006) 138 Cal App4th 1261, 1269.) Regulatory takings,
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though not direct appropriation or physical invasion of private property,.are compensable under
the Fifth Amendment. (Lingle v. Chevron U.S.A. Inc. (2005) 544 U.S. 528, 537.) Courts
examining regulatory takings challenges generally analyze three factors to determine whether a
taking has been effected, including the economic impact of the regulation on the claimant, the
extent to which the regulation has interfered with distinct investment-backed expectations, and
the character of the governmental action. (Penn Central Transp. Co. v. City of New York (1978)
438 U.S.104.) The requifements in the Conditional Waiver relating to riparian and aquatic
habitat protection and the establishment of 30 foot buffers would likely be considered a

re gullatory taking.

The economic impact of 30 foot buffers on Tier 3 farms/ranches is potentiélly significant
given that productive farmland will be forced out of production as a result of the buffer
requireménts. In addition, this requirement that a landowner or operator essentially dedicate
portions of productive agricultural land to the Central Coast Water Board unreasonably impairs
the value or use of the property. The land subject to the 30 foot requirement is most likely
dedicated to the production of agriculture, a use that would be completely eliminated by these
regulatory requirements. Such a buffer also severely interferes with the invesfment-backed
expectations of the landowners who operate under the assumption that these buffers and riparian
corridors would be put to productive agricultural use. By depriving landowners of all
economically beneficial use of land designated as a riparian area or buffer, the proposed
regulation will severely i-nterfere with the investment-backed expectations of landowners.

Finally, while the proposed regulation may not constitute a typical physical invasion or
appropriation of land, the proposed regulation would effectively appropriate these riparian areas
to the Central Coast Water Board for a public use. Even if no such appropriation is found, the
severity of the economic impact and the devastation of the investment-backed expectationé of the
landowners are sufficient to demonstrate a regulatory taking.

Accordingly, the State Water Board must vacate the Conditional Waiver provisions
identified in section 3 of this Petition in paragraphs 7, 8,9,22, and 37 because they improperly

dictate the manner of compliance, and may constitute a regulatory taking.
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4. Nutrient-Related Requirements for Teir 2 and Tier 3 Farms/Ranches Are
Inappropriate

Parts Eand F on the Conditional Waiver and corresponding Monitoring and Reportihg
Requirements in the Tier 2 MRP and Tier 3 MRP include significant new requirements applicable
to Tier 2 and Tier 3 farms/ranches. Of particular concern are the requirements associated with
determining nitrate hazard, certification and submittal of elements of an Irri gation and Nutrient
Ménagement Plan (INMP), and application of nitrogen balance ratios. (Section 3,99 12, 13,15,
18,19,20,21,29, 32,33, and 36.) In general, the approach in the Conditional Waiver looks to

~ individual farms/ranches to determine if there is a risk of nitrate loading to the groundwater.

(Conditional Waiver, pp.28.) To determine risk, agricultural dischargers are required to use one

of two methodologies: (1) a Central Coast Water Board staff developed methodology contained in

- Table 4 of Tier 2 MRP and Tier 3 MRP; or (2) the Nitrate Groundwater Pollution Hazard Index

developed by the University of California Division of Agriculture and Natural Resources
(UCANR). (Tier 2 MRP, p. 11; Tier 3 MRP, p. 11.) While UCANR’s approach might be slightly
better, both are inappropriate for such determinations in a regulatory order that has consequences
for noncompliance. Based on the determined risk from these methodologies, Tier 2 and Tier 3
farms/ranches are subject to additional requirements. These additional requirements are
problematic because they stem from the inappropriate risk determination, and because they are
unlawful in their own right.
a. Nitrate Loading Risk Factor Determinations Are Arbitrary

First, with respect to the nitrate loading risk factor criteria and risk level calculation

methodology set forth in Table 4 of the Tier 2 MRP and Table 4 of the Tier 3 MRP, it is woefully

inadequate. It is not consistent with the nitrate Hazard Index Concept developéd by the UCANR.

- For example, it identifies three criteria for determining nitrate loading risks. (Tier 2 MRP,

pp. 21-22; Tier 3 MRP, pp. 21-22.) The three factors include crop type, irrigation system type,
and irrigation water nitf_ate concentration. Missing from the Central Coast Water Board’s
proposed criteria is a criterion related to soil type. As indicated in testimony, the elimination of

soil is contrary to any appropriate approach for determining risk.
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[DR. LETEY:] I looked at Appendix B, Table 4, which contains the proposed
nitrate loading risk factor criteria. It completely guts the University of California
hazard index. The soil factor is completely eliminated. That’s just like staying the
body doesn’t need the heart or lungs . . ..

Two major factors which contribute to the loading is --one is denitrofication,
which completely removes nitrogen from the system . . . .

The other is the water movement through the soil, which carries the nitrogen.
Those are the two main factors on the load. Both of those are intimately tied to the

soil profile characteristics, and you cannot come up with a reliable index by
neglecting the soil. (March 2011 Transcript, pp. 168:21-169:15.)

Further, in supporting evidence for the Hazard Index Concept, the UCANR identifies soil and
sediment texture as a key factor in the hazard index. The UCANR specifically found that NO,
(nitrate) concentrations were not significantly correlated to the estimated amount of nitrogen
fertilizer, and concentrations, therefore, “were most likely affected by factors such as soil and
sediment texture.” (Supporting Evidence for the Nitrate Groundwater Pollution Hazard Index

Concept, Attachment 3, p.2.) In the same document, the UCANR also notes as follows:

Letey et al. (977) reported the results of an extensive investigation of agricultural
tile drain effluents in California. The annual total mass of the NO; collected in tile
drainage water was inversely correlated to the highest percent of clay in the soil

- above the tile depth. This is consistent with the hypothesis that clay layers in the
soil reduce the hazard index by restricting the rate of water flow and/or causing
denitrification. Other studies in California have shown that textural changes in
profiles can have significant effects on NO; loss below the root zone (Lund et al.
1974, Pratt et al. 1972). (Supporting Evidence for the Nitrate Groundwater
Pollution Hazard Index Concept, Attachment 3, p. 2.)

Considering the UCANR’s evidence with respect to soil characteristics and effects on NO;
concentrations, a nitrate loading risk factor determination that ignores soii types and
characteristics is seriously flawed. Also, the UCANR do‘es not include irrigation water
concentration in its hazard index concept. Instead, it conéists of an overlay aﬁd index using soils,
crops and irrigation systems. Accordingly, the Central Coast Water Board’s inclusion of
irrigation water nitrate concentration is inconsistent with the UCANR’s hazard index concept and
is not supported by evidence in the record.
| Second, with respect to the UCANR’s nitrate hazard index, although this methodology is
scientifically superior to the Central Coast Water Board’s methodology, it too has fundamental

flaws. Most importantly, the purpose of the nitrate Hazard Index Concept developed by the
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UCANR for Water Resources is “[t]o provide information for farmers to voluntarily target
resources for management practices that will yield the greatost level of reduced nitrogen
contamination potential for groundwater by identifying the fields of highest intrinsic
vulnerability.” (See Hazard Index Concept, Attachment 2, p. 2.) In other words, itis a guidelino
tool — not a regulatory tool. It was not developed, nor was it intended to be used, for regulatory
purposes. Further,‘its use as a regulatory tool is improper and unlawful for it has not been
adopted into the Basin Plan pursuant to relevant Water and Government Code statutory
provisions. (See Wat. Code, §§ 13240, 13242, 13244, 13245; see also Gov. Code, § 11353(b).)
Moreover, like the Central Coast Water Board’s, it is too simplistic to accurately determine
nitrate loading risk to individual farms/ranches. The most important factor in determining risk is
site-specific management practices, which are not comprehensively captured in either
methodology. (March 17,2011 Transcript, p. 171:12-17 [“DR. LETEY: . . . -- the thing that’s
going fo dictate what goes down is the- farmer management. And we can, and should; mon‘itor
and focus attention on monitoring the .farmer management. And -- and induce those management
practices that lead to redoced loading.”].)

Next, there are no findings in the Conditional Waiver that properly support the use of
either methodology for the Central Coast Water Board’s regulatory purposes, and the information
to be obtained through the me'thodologies is not relevant to site-specific risk. Accordingly, to
requiro agricultural dischargers to determine nitrate loading risk for Tier 2 and Tier 3
farms/ranches is inappropriate.

b.. INMP Elements and the Reportihg Thereof Are Improper
 Petitioners Vdo not oppose the heod for agricultural dischargers to have and implement
irrigation and nutrient management plans. Irrigation and nutrient management plans serve an
important role to ensure that proper irrigation and nutrient management occurs to protect water
quality. However, the Conditional Waiver includes impossible requirements and then makes
them public. (See Conditional Waiver, p. 24-25; Tier_3 MRP, p. 19.) Specifically, the Tier 3
MRP includes 11 different elements for the required INMP, which includes the following

4 elements that would need to be publicly reported: (a) identification of crop nitrogen uptake
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values for use in nutrient balance calculations; (b) annual balance of nitrogen applied per crop as
compared to typical crop nitrogen uptake (nitrogen balance ratio); (c) annual estimation of
nitrogen loading to groundwater and surface water; and, (d) annual evaluations of reductioﬂs in
nitrate loading. (Tier 3 MRP, pp. 18-19.) The Tier 3 MRP also requires agricultural dischargers
with Tier 3 farms/ranches to submit an INMP Effectiveness Report that measures progress
towards improving groundwater and reducing .loadings. This report must be prepared by a
registered professional engineer, professional geologist, certified Crop Advisor, or similarly
qualified professional. (Tier 3 MRP, p. 19.)

The information required to be réported with respect to the INMP, including the
Effectiveness Report, is highly speculative. First, as testified to by many, including the California
Department of Food and Agriculture, most crops grown in the Central Coast have no
scientifiqally valid uptake values. (See, e.g., May 4, 2011 Transcript, p 450:18-25
[“MR. HARD: This regulation as it currently stands, that’s in all tiers, would have growers trying
to fi gure out what the nutrient uptake values are. There are 52, by our count, crops grown in this
region, give or take one [or] two. Of those 52 crops only two havé ever had scientifically
evaluated uptake values. And those two that have been done are not scientifically valid.”].)

Second, as is discussed further below, compliance (or progress towards) the nitrogen
balance ratios contained in the Conditional Waiver is likely unrealistic. For crops such as cool
season vegetables, the Central Coast Water Board presumes that producers can effectively and
efficiently grow these types of crops by applying énly the exact ambunt of nitrogen that the crop
takes up. (Conditional Waiver, p. 30.) However, there is no information or findings in the record
that support this requirement. To the contrary, the lack of sciéntifically evaluated and valid -

information with respect to crop nitrogen uptake makes it impossible for producers to actually

~ calculate a ratio for their farms/ranches.

Third, as testified to by Professor John Letey, it is not possible to quantify the load
discharged to surface water and groundwater. (March 17,2011 Transcript, pp. 170:18-171:3
[“DR. LETEY: ... the main thing to understand, because very often we are hearing nitrate load

and concentration being presented synonymously. They are not. The nitrate load is the
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concentration times thé wate'r flow. And what we can measure, the concentration, we cannot
quantitatively measure water flow. That is extremely difficult, very expensive and, therefore, we
cannot quantitatively measure the thing we really want to have. What we’d like to do is quantitate
the load, but we can’t do it.”].) Supporting Profeésor Letey’s professional opinion is that of

Professor Marc Los Huertos. With respect to the. INMP requirements, he testified as follows:

The nitrate management plan in the Draft Order is so vague. It's so hard to
interpret what it means, that the implementation of those two things alone will
create an avalanche of reports that the Staff are not one -- they are very qualified in
a lot of areas, but interpreting agronomic use of agricultural products, like
fertilizer, and making a reasonable assessment that the pollution load, based on the
reports is impossible. I'cannot do it. I don't know anyone that can do it from the
academic standpoint, and I know, in terms of a regulatory context, you're going to
generate a lot of paperwork to prioritize a lot of farms, people are going to make a
lot of visits and they're going to say, what happened? These reports didn't tell us
anything. And I'm absolutely sure of that. (March 14,2012 Transcript, pp. 214:25-
215:15)

Fourth, it is impossible to evaluate and quantify reductions in load considering that
producers are unable to quantify loads in fhe first place.
| Due to the speculative nature with respect to the information requested as part of the
INMP, it is inappropriate to then require that it be publicly-reported annually. It has no value in

determining potential impacts to water quality and could be misused, or misinterpreted.

- Accordingly, the specific requirements for the INMP, and these publicly—repofted elements must

be vacated by the State Water Board. Further, Petitioners oppose any mandate that makes INMPs
a public document. Such information is proprietary and not appropriate for release_ in the public
doméin.
c. Certification of INMPs Is Impractical and An Unnecessary EXpense

The Conditional Waiver further requires that the INMP be certified by a Professional Soil
Scientist, Professional Agronomist, or Certified Crop Advisor. (Conditional Waiver, p. 29; Tier 3
MRP, p. 17.) While many growers consult and work with such professionals, it is not necessary
for an INMP to be certified in order to be an effective management tool. Many growers have in-
depth practical experience as well as formalized training in irrigation and nutrient management
techniqﬁes and are able to develop effective INMPs without professional assistance. Also, the

requirement creates an unnecessary costly burden.

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As -48-




NN

O 00 23 O W

10
11
12
13
14
15
16
17
18
19
20

21

22
23
24
25

26

27
28

d. Nitrogen Balance Ratios Are Improper Regulatory Compliance
Standards

The Conditional Waiver requires Tier 3 dischargers to report progress towards achieving
certain nitrogen balance ratios. (Conditional Waiver, pp. 29-30.) As indicated above, the
nitrogen balance ratios as contained in the Conditional Waiver are improper. By mandating a
specific ratio, the Conditional Waiver is over-simplifying crop nutrient needs as compared to the
amount of nutrients (i.e., nitrogen) applied. For example, while a nitrogen balance ratio of 1.2
may sound appropriate, in reality it is not always possiblé or practical. (See Comment Letter
dated Jan. 3,2011, from California Strawberry Commission to Central Coast Water Board
regarding Draft Order No. R3-2011-0006, Conditional Waiver df Waste Discharge Requirements
for Discharges From Irrigated Lands and p. 1 to Attachment 5 thereto, “Dynamics of Nitrogen
Availability and Uptake” [*“The temporal supply of plant available N must match the temporal N
demand by the ¢rop to achieve the goal of ‘provide adequate, but not excessive levels of soil
nitrogen throughout the growing season.” Achieving this goal may not always be possible or
practical, but one should strive to do so to the extent possible.”].) Further, for most crops in the
Central Coast, insufficient information exists to deterrnine if the adopted ratios are appropriate
and valid.

Moreover, compliance with such ratios does not correlate to the actual threat to water
quality. The largest threat to groundwater is more closely related to intrinsic vulnerability |
associated with physical factors versus actual agricultural operations. Basing nitrogen
management on a strict requirement on the amount of nitrogen applied per crop fails to take into
account the many factors that influence the potentiaf for nitrogen leaching, such as soil type,
timing of application, method of application, etc. It is undoubtedly more important to apply
nitrogen at the correct time for the crop and in the correct manner than to focus a grower’s efforts
on the total amount applied. For this reason, the development and implementation of
management practices that minimize nitrogen leaching would provide better management of
nitrogen leaching than N ratios that fnil to consider a number of other factors. Accordingly, the

requirements for showing progress towards meeting nitrogen balance ratios are arbitrary and
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capricious. Further, the Conditional Waiver and its record fail to include any findings or
supporting evidence that indicate the ratios proposed are appropriate for rotational and annuai
crops. Many commodity organizations are currently conducting research to collect information
necessary for determining nutrient sufficiency needs for successful production across all varieties,
producﬁon systems, and locations. Without a more complete research basis for establishing such

requiréments, they are arbitrary and unlawful.

5.  Monitoring and Technical Report Requirements Exceed Central Coast Water
Board’s Authority

Parts E and F include a number of provisions that would require monitoring and submittal
of technical reports for Tier 2 and Tier 3 farms/ranches. (Section 3,9Y 11-21,27-37.) These
proposed provisions are inappropriate as they exceed the Central Coast Water Board’s authority
to require such infof_rﬁation and/or require the submission of confidential, proprietary information.
In general, the Central Coast Water Board’s authority to require monitoring and technical reports
is not without constraints. Under sectibn 13267 of the Water Code, the legal authority to require

such information, the Central Coast Water Board has the burden of explaining to the discharger -

_the need for the information and for identifying substantial factual evidence that supports

requiring the reports, i.e., demlonstrates a nexus between the requested information and the
Central Coast Water Board’s statutory authority to investigate water quality. Further, the burden,
including cost, of providing the information must be reasonable in light of the Central Coast
Water Board’s' stated need for the information. (Wat. Code, § 13267(b)(1).) Mere assertions that
such a nexus exists are insufficient to support requests pursuant to Water Code section 13267.
Most of the monitoring and technical feport requirements in Parts E and F, as well as the specific

groundwater and individual surface water monitoring requirements in the MRP Orders, fail in

. whole or part to meet the Central Coast Water Board’s statutory burden. Further, many of the

monitoring and technical report requirements include practical constraints that make compliance

difficult if not impossible for many dischargers.
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a. Conditional Waiver and MRP Orders Improperly Require Individual
Groundwater Monitoring

The Conditional Waiver and MRP Orders require all agricultural dischargers to sample
private groundwater wells oﬁ each farm/ranch. (Section 3,9 27.) The stated purpose for
requiring such information is so that, “the Central Coast Water Board can evaluate groundwater
conditions in agricultural areas, identify areas at gréatest risk for waste discharge and nitrogen
loading and exceedances of drinking water standards, and identify priority areas for nutrient
management.” (Conditional Waiver, p. 23; see Tier 1 MRP, pp. 8-9; Tier 2 MRP, pp. 8-9; Tier 3
MRP, pp. 8-9.) We have concerns with this requirement for several reaSOns.. First, sampling
information from private domestic wells and agricultural supply wells may be useful for

management purposes; however, such information is not appropriate for determining compliance

. with the Conditional Waiver or prioritizing Central Coast Water Board actions. For example,

levels of nitrate in such wells may be unrelated to current management activities occurring on the
farm/ranch. Current operations of the farm/ranch in question may be implementing all known
management practices that are designed to protect groundwater from nitrate leaching. Yet, nitrate
concentrations in the well sample might suggest otherwise. As indicated by Dr. Letey,

“. .. measuring that concentration is not even an index whether the farm management is good or
bad, fdr the purposes that we’re intending it, and that is, to reduce nitrate load to the groundwater.
Therefore, dictating multitudes of dollars that are required to measure this concentration, which
has really almost no meaning to what we’re trying to achieve, I consider economic folly.”

(March 17,2011 Transcript, p. 170:10-17.)

Second, the burden of providing the informaﬁon is not réasonable as compared to the need |
for the information. As indicated by Dr. Letey, the information obtained from sampling private
domestic and agricultural irrigation wells will not provide the Central Coast Water Board with
useful information regarding farm/ranch management. (March 17,2011 Transcript, -

p. 170:10-17.) Because the information is meaningless, the burden associated with obtaining and
reporting the information is not reasonable, and the Central Coast Water Board’s réquirement

fails to comply with the dictates of Water Code section 13267.
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Accordingly, the State Water Board must vacate the requirements for individual

groundwater monitoring identified in section 3, paragraph 27 of this Petition.

b. Conditional Waiver and Tier 3 MRP Improperly Require Individual
' Surface Water Discharge Monitoring

Under the Conditional Waiver and Tier 3 MRP, Tier 3 farms/ranches are subject to
indiyidual surface water discharge monitoring requirements. (Conditional Waiver, p. 29; Tier 3
MRP, pp. 14-17; see section 3,99 16,17, 35.) These are unnecessary requirements that exceed
the Central Coast Water Board’s authority under Water Code section 13267. Section 13267
requires that the Central Coast Water Board’s request for technical information be reasonable as
compared to the burden of compiling the information, including the cost. Further, the request for
such information must be supported by evidence as to why the information is necessary.

In this case, the Conditional Waiver and Tier 3 MRP collectively fail to identify why such
information is necessary from Tier 3 farms/ranches, and’ fail to identify évidence in the record that
supports such a requirement for all Tier 3 farms/ranches. In particular, as discussed in
section III.C.1 above, the criteria for categorizing farms/ranches into Tier 3 are arbitrary and are
not related to an individual farm/ranch’s actual threat to surface water quality. Thus, the
Conditional Waiver assumes that farms/ranches meeting Tier 3 criteria are a threat to surface
water quality to such an extent that individual discharge monitoring is required. However, there
is no specific evidence that links the proposed criteria to actual water quality threats and therefore
there is no evidence to support the requirement for individual discharge monitoring.

Moreover, the burden of complying with this requirement is not reasonable in comparison
to the Central Coast Water Board’s need for the information. The Conditional Waivér does not
include any specifically articulated findings that explain why such individual surface water
monitorihg is necessary. At most, the Conditional Waiver’s Attachment A includes a generic
finding that merely states all technical and monitoring reports contained in the Conditional
Waiver and MRP Orders are reasonable because those subject to the Order discharge waste from
irrigated lands. (Conditional Waiver, Attachment A, p.43.) This generic finding does not

constitute a proper finding that bridgeé the analytical gap between the evidence and the Order.

GROWER-SHIPPER ASSOC. CENTRAL CALIFORNIA, GROWER-SHIPPER ASSOC. SANTA BARBARA & SAN LUIS OBISPO
COUNTIES, AND WESTERN GROWERS’ PETITION AND P&As -52-




A

O 0 90 Oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

(Topanga, supra, 11 Cal.3d at p. 515.) Nor does it provide a proper explanation as to the Central
Coast Water Board’s need for the info_rmation. Without this, the Cent'ral Coast Water Board has

failed to comply with Water Code section 13267(b)(1). Further, evidence in the record indicates
that the individual surface water monitoring being required is useless to characterize on-farm

water quality.

DR.LOS HUERTOS: . . . The assumption is that we can use on-farm monitoring
to characterize water quality, and then use that to prioritize which farms to visit
and then, maybe, make some enforcements of the problem areas. The problem is
that the on-farm monitoring, four samples per year, cannot adequately describe
water quality on the farm. It doesn’t describe water quality. It doesn't describe
practice effectiveness and it doesn’t describe any kind of trend analysis. To do
those things, it's a very different kind of sample. A sampling that kind of -- I like
to use the student, it costs 30- or 40,000 dollars a year. You have your APs, and
you have your statistics, anthem program, et cetera, et cetera.” (March 14,2011
Transcript, p. 214:6-23.) '

Accordingiy, thé requirements in the Conditional Waiver and Tier 3 MRP for individual
surface water mbnitoring are unlawful and must be vacated.
IV. CONCLUSION

Based on this Petition and the evidence in the record, Petitioners respectfully request that

the State Water Board grant the remedies as requested in section 6 of this Petition.

SOMACH SIMMONS & DUNN
P tenal Corporation

A

DATED: April 16,2012 By: / Vo,
Theresa A. Dunham, Attorneys for Petitioners
Grower-Shipper Association of Central
California, Grower-Shipper Association of Santa
Barbara and San Luis Obispo Counties, and
Western Growers
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL COAST REGION

ORDER No. R3-2012-0011
CONDITIONAL WAIVER OF WASTE DISCHARGE REQUIREMENTS

- FOrR
DISCHARGES FROM IRRIGATED LANDS

'The California Regional Water Quality Control Board, Central Coast Reglon

finds that:

1.

The Central Coast Region has approximately 435,000 acres of irrigated land and
approximately 3000 agricultural operations, which may be generating wastewater
that falls into the category of discharges of waste from irrigated lands. . :

. The Central Coast Region has more than 17,000 miles of surface waters (linear

streams/rivers) and approximately 4000 square miles of groundwater basms that
are, or may be affected by discharges of waste from |rr|gated lands.

The State Water Resources Control Board (State Water-Board) and Regional Water

- Quality Control Boards (Regional Water Boards) are the principal state agencies

with primary responsibility for the coordination and control of water quality pursuant
to the Porter-Cologne Water Quality Control Act (Porter-Cologne Act, codified in
Water Code Division 7). The legislature, in the Porter-Cologne Act, directed the
Water Board to exercise its full power and jurisdiction to protect the quality of the
waters in the State from degradation, considering precipitation, topography,
population, recreation, agriculture, industry, and economic development (Water

~Code § 13000).

. On July 9, 2004, the Central Coast Regional Water Quality Control Board (Central
- Coast Water Board) adopted Resolution No. R3-2004-0117 establishing a

Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated
Lands (2004 Agricultural Order). In the 2004 Agricultural Order, the Central Coast
Water Board found that the discharge of waste from irrigated lands has impaired and
polluted the waters of the State and of the United States within the Central Coast

" Region, has impaired the beneficial uses, and has caused nuisance. The 2004

Agricultural Order expired on July 9, 2009, and the Central Coast Water Board
renewed it for a term of one year until July 10, 2010 (Order No. R3-2009-0050). On
July 8, 2010, the Central Coast Water Board renewed the 2004 Agricultural Order
again for an additional eight months until March 31, 2011 (Order No. R3-2010-0040).
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The Central Coast Water Board did not have a quorum to take action to adopt a
renewal of the 2004 Agricultural Order with modifications by the March 31, 2011
termination date. On March 29, 2011, the Executive Officer signed Executive Officer
Order No. R3-2011-0208 to extend the 2004 Agricultural Order again for an
additional six months, with a September 30, 2011 termination date. The Central
Coast Water Board did not have a quorum to take action to adopt a renewal of the
2004 Agricultural Order with modifications by the September 30, 2011 termination
date. On September 30, 2011, the Executive Officer issued Executive Officer Order
No. R3-2011-0017 to extend the 2004 Agricultural Order again for an additional
year, with a September 30, 2012 termination date. Executive Officer Order No. R3-
2011-0017 also required dischargers to implement an updated Monitoring and
Reporting Program No. R3-2011-0018. This Conditional Waiver of Waste Discharge
Requirements for Discharges from Irrigated Lands, Order No. R3-2012-0011 (Order)
renews and revises the 2004 Agricultural Order as set forth herein. =~

5. ‘Since the issuance of the 2004 Agricultural Order, the Central Coast Water Board
has compiled additional and substantial empirical data demonstrating that water
quality conditions in_agricultural areas of the region continue to be severely impaired
or polluted by waste discharges from irrigated agricultural operations and activities
that impair beneficial uses, including drinking water, and impact aquatic habitat on or
near irrigated agricultural operations. The most serious water quality degradation is
caused by fertilizer and pesticide use, which results in runoff of chemicals from
- agricultural fields into surface waters and percolation into groundwater. Runoff and
percolatlon include both irrigation water and stormwater. Every two years, the Water
Board is required by Section 303(d) of the federal Clean Water Act to assess water
quality data for California's waters to determine if they contain pollutants at levels
that exceed protective water quality criteria and standards. This Order prioritizes

~conditions to control pollutant loading in areas where water quality impairment is
‘documented _in the 2010 Clean Water Act section 303(d) List of Impaired
Waterbodies (hereafter referred to as 2010 List of Impaired Waterbodies). As new
Clean Water Act section 303(d) Lists of Impaired Waterbodies are adopted, the |
Central Coast Water Board will consider such lists for inclusion. in tiering criteria and
conditions for this and subsequent Orders.

6. Nitrate pollution of drinking water supplies is a critical problem throughout the
Central Coast Region. - Studies indicate that fertilizer from irrigated agriculture is the
largest primary source of nitrate pollution in drinking water wells and that sngmflcant
loading of nitrate continues as a result of agricultural fertilizer practices’.
Researchers estimate that tens of millions of pounds of nitrate leach into
groundwater in the Salinas Valley alone each year. Studies indicate that irrigated

- agriculture contributes approximately 78 percent of the nitrate loading to

! Carle, $.f.,, B.K. Esser, I.E. Moran, High-Resolution Simulation of Basin-Scale Nitrate Transport Considering Aqulfer System
Heterogeneity, Geosphere, June 2006, v.2, no. 4, pg. 195-209.
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groundwater in agricultural areas®. Hundreds of drinking water wells serving -
thousands of people throughout the region have nitrate levels exceeding the drinking
water standard®. This presents a significant threat to human health as pollution gets
substantially worse each year, and the actual numbers of polluted wells and people
affected are unknown. Protecting public health and ensuring safe drinking water is
among the highest priorities of this Order. This.Order prioritizes conditions to control
nitrate loading to groundwater and impacts to public water systems. In the case
where further documentation indicates nitrate impacts to small water systems and/or
private domestic wells, the Central Coast Water Board will consider proximity to
impacted small water systems and private domestic wells for inclusion in tiering
criteria.

Agrlcultural use rates of pest|C|des in the Central Coast Region and associated
toxicity are among the highest in the State*. Agriculture-related toxicity studies
conducted on the Central Coast since 1999 indicate that toxicity resulting from
agricultural d|scharges of pesticides has severely impacted aquatic life in Central
Coast streams>®’. Some agricultural drains have shown toxicity nearly every time

~ the drains are sampled. Twenty-two sites in the region, 13 of which are located in

the lower Salinas/Tembladero watershed area, and the remainder in the lower Santa
Maria area, have been toxic in 95% (215) of the 227 samples evaluated. This Order
prioritizes conditions to address pesticides that are known sources of toxicity and
sources of a number of impairments on the 2010 List of Impaired Waterbodies,
specifically chlorpyrifos and diazinon. In the case where further documentation

indicates that additional pesticides are a primary source of toxicity and impairments

in the Central Coast region, the Central Coast Water Board will consider such
pesticides for inclusion in tlermg criteria.

Existing and potential water quality impairment from agricultural waste discharges
takes on added significance and urgency, given the impacts on public health, limited
sources of drinking water supplies and proximity of the region’s agricultural lands to
critical habitat for species of concern.

2 Monterey County Flood Control and Water Conservation District, “Report of the Ad Hoc Salmas Valley Nitrate Adv1sory
Committee.” Zidar, Snow, and Mills. November 1990.

3 California Department of Public Health Data obtained using GeoTracker GAMA (Groundwater Ambient Monitoring and

Assessment) online database, http://geotracker.waterboards.ca.gov/gama/.

4 Starner, K., . White, F. Spurlock and K. Kelley. Pyrethroid Insecticides in California Surface Waters and Bed Sediments:
Concentrations and Estimated Toxicities. California Department of Pesticide Regulation. 2006. '

5 Anderson, B.S., .W. Hunt, B.M. Phillips, P.A. Nicely, V. De Vlaming, V. Connor, N. Richard, R.S. Tjeerdema. Integrated

assessment of the impacts of agricultural drainwater in the Salinas River (California, USA). Environmental Pollution 124, 523 -

532.2003.
% Anderson B.S., B.M. Phillips, J.W. Hunt, V. Connor, N. Rlchard R.S. Tjeerdema. “Identifying primary stressors impacting

rnacromvertebrates in the Salinas River (California, USA): Relative effects of pesticides and suspended particles” Environmental

Pollutlon 141(3):402-408. 2006a.

7 Anderson, B.S., B.M. Phillips, J.W. Hunt, N. Richard, V. Connor, KR. Worcester, M.S. Adams, R.S. Tjeerdema. Evidence of
pesticide impacts in the Santa Maria River Watershed (California, USA) Environmental Toxicology and Chemistry, 25(3):1160 -

1170. 2006b.
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This Order regulates discharges of waste® from irrigated lands by requiring
individuals subject to this Order to comply with the terms and conditions set forth
herein to ensure that such discharges do not cause or contribute to the exceedance
of any Regional, State, or Federal numeric or narrative water quality standard
(hereafter referred to as exceedance of water quality standards) in waters of the
State and of the United States.

10.This Order requires 'compliance with water quality standards. Dischargers must

11

implement, and where appropriate update or improve, management practices, which
may include local or regional control or treatment practices and changes in farming
practices to effectively control discharges, meet water quality standards and achieve
compliance with this Order. Consistent with the Water Board’s Policy for
Implementation and Enforcement of the Nonpoint Source Pollution Control Program
(NPS Policy, 2004), dischargers comply by implementing and. improving
management practices and complying with the other conditions, including m'onitoring
and reporting requirements. This Order requires the discharger to address impacts

to water quality by evaluating the effectiveness of management practlces (e.g.,

waste discharge treatment and control measures), and taking action to improve
management practices to reduce discharges. |If the discharger fails to address
impacts to water quality by taking the actions required by this Order, including
evaluating the effectiveness of their management practices and improving as
needed, the discharger may then be subject to progressive enforcement and
possible monetary liability. The Discharger has the opportunity to present their case
to the Central Coast Water Board before any monetary liability may be assessed.

.The Central Coast Water Board enéourages Dischargers to coordinate the effebtive .

implementation of cooperative water quality improvement efforts, local or regional
scale water quality protection and treatment strategies (such as managed aquifer
recharge projects), and cooperative monitoring and reporting efforts to lower costs,
maximize effectiveness, and achieve compliance with this Order. In cases where
Dischargers are participating in effective local or regional treatment strategies, and
individual on-farm discharges continue to cause exceedances of water quality
standards in the short term, the Executive Officer will take into consideration such
participation in the local or regional treatment strategy and progress made towards
compliance with water quality standards in evaluating compliance with this Order. In
cases where cooperative water quality improvement efforts, or local or regional
treatment strategies, coordinated by a third-party group (e.g., watershed group,
water quality coalition, or other similar cooperative effort) or by a group of
Dischargers, necessitate alternative water quality monitoring or a longer time

8 This Order regulates discharge of “waste” as defined in Water Code section 13050 and “pollutants” as defined in the Clean
Water Act. For simplicity, the term “waste” or “wastes” is used throughout. The term “waste” is very broad and includes
“pollutants” as defined in the Clean Water Act.
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schedule to achieve compliance than required by this Order, Dischargers may.
submit an alternative water quality monitoring and reporting plan or time schedule for
approval by the Executive Officer. Groups of Dischargers and/or third party groups
(e.g., a watershed group or water quality coalition) may submit to the Executive
Officer for approval alternative water quality monitoring and reporting programs. An
alternative monitoring and reporting program must include collection of data that will -
provide indicators of water quality improvement or pollution load reduction, and
aggregate monitoring and reporting must be on a scale sufficient to track progress in
small sub-basins and be sufficiently representative of conditions. Aggregate
monitoring may apply to surface and groundwater. The Executive Officer will
evaluate the alternative monitoring and reporting programs on a case-by-case basis
considering the potential effectiveness of the aggregate or alternative monitoring
- (e.g., request to conduct aggregate monitoring for a certain timeframe to give new
practices or treatment time to maximize effectiveness, and other factors such as
whether the farms are currently significantly contributing to impaired surface water or
ground water with drinking water wells, or whether farms are in compliance with
‘other provisions such as enrollment, or submittal of annual compliance information).
Dischargers who participate in an alternative monitoring and. reporting program
maintain individual responsibility to comply with this Order’s conditions.

- Dischargers may continue to implement alternative treatment or monitoring
programs approved by the Executive Officer as long as they demonstrate continuous
improvement and sufficient progress towards water quality improvement based upon
measurable indicators of pollutant load reduction. Dischargers may seek review of
Executive Officer decisions by the Water Board. '

12.The Central Coast Water Board ‘encourages Dischargers to coordinate the
implementation of management practices with other Dischargers discharging to
common tile drains, including efforts to'"develop regional salt . and nutrient
management plans. The Executive Officer may require additional monitoring and
reporting for discharges to tile drains as necessary to evaluate compliance with this
Order.

13.The Central Coast Water Board encourages Dischargers to participate in regional or
local groundwater monitoring efforts conducted as part of existing or anticipated
groundwater monitoring programs, including efforts related to regional and local salt
and nutrient management plans, integrated regional water management (IRWM)
plans, or the State Water Board’s Groundwater Ambient Monitoring and Assessment
(GAMA) Program. '

14.Dischargers have the option of complying with surface receiving water quality -
monitoring conditions identified in MRP Order No. R3-2012-0011, either individually
or through a cooperative monitoring program. The Central Coast Water Board.
encourages Dischargers to participate in a cooperative monitoring program to
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comply with- surface receiving water quality monitoring conditions. In the
development of any cooperative monitoring program fee schedule, the Central Coast
Water Board encourages Dischargers to scale the assessment of fees based on
relative level of waste discharge and threat to water quality.

15.The Central Coast Water Board will evaluate various types of information to
determine compliance with this Order such as, a) management practice
implementation and effectiveness, b) treatment or control measures, ¢) individual
discharge monitoring results, d) receiving water monitoring results, and e) related
reporting. v

| 16.Many owners and operators of irrigated lands within the Central Coast Region have

taken actions to protect water quality. In comphance with the 2004 Agricultural
Order, most owners and operators enrolled in the 2004 Agricultural Order,
implemented the -Cooperative Monitoring Program (CMP), participated in farm water
quality education, developed farm water quality management plans and
implemented management practices as required in the 2004 Agricultural Order. The
2004 Agricultural Order did not include conditions that allowed for determining
individual compliance with water quality standards or the level of effectiveness of
actions taken to protect water quality, such as individual discharge monitoring or
evaluation of water quality improvements. This Order includes new or revised
~ conditions to allow for such evaluations. : '

17.Water Code section 13260(a) requires that any person discharging waste or

proposing to discharge waste that could affect the quality of the waters of the State,
other than into a community sewer system, shall file with the appropriate Regional
Board a report of waste discharge (ROWD) containing such information and data as
may be required by the Central Coast Water Board, unless the Central Coast Water
Board waives such requirement.

18. Water Code sectlon 13263 requires the Central Coast Water Board to prescrlbe
waste discharge requirements (WDRs), or waive WDRs, for the discharge. The
WDRs must implement relevant water quality control plans and the Water Code.

19.Water Code section 13269(a) provides that the Central Coast Water Board may

waive the requirement to obtain WDRs for a specific discharge or specific type of
discharge, if the Central Coast Water Board determines that the waiver is consistent
with any applicable water quality control plan and such waiver is in the public
interest, provided that any such waiver of WDRs is conditional, includes monitoring
conditions designed to support the development and implementation of the waiver
program, including, but not limited to verifying the adequacy and effectiveness of the
waiver’s conditions, unless waived, does not exceed five years in duration, and may

be terminated at any time by the Central Coast Water Board. '
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-20.As authorized by Water Code section 13269, this Order conditionally waives the
requirement to obtain WDRs for Dischargers who comply with the terms of this
Order. See Attachment A to this Order for additional findings related to legal and
regulatory considerations, and rationale for this Order.

21.Pursuant to Water Code section 13267, the Executive Officer may require

Dischargers to locate (inventory) and conduct monitoring of private domestic wells in

or near agricultural areas with high nitrate in groundwater and submit technical

reports evaluating the monitoring results. In addition, in compliance with Water

- Code section 13304, the Central Coast Water Board may require Dischargers to

provide alternative water supplies or replacement water service, including wellhead
treatment, to affected public water suppliers or private domestic well owners.

SCOPE OF ORDER NO. R3-2012-0011

Irrigated Lands and Agricultural Discharges Regulated Under this Order

22.This Order regulates (1) discharges of waste from irrigated lands, including, but not
 limited to, land planted to row, vineyard, field and tree crops where water is applied
for producing commercial crops; (2) discharges of waste from commercial nurseries,
~nursery stock production, and greenhouse operations with soil floors that do not
have point-source type discharges and are not currently operating under individual -
WDRs; and (3) discharges of waste from lands that are planted to commercial crops
that are not yet marketable, such as vineyards and tree crops.

23.Discharges from'irrigated lands regulated by this Order include discharges of waste
to surface water and groundwater, such as irrigation return flows, tailwater, drainage
water, subsurface drainage generated by irrigating crop land or by installing and
operating drainage systems to lower the water table below irrigated lands (tile
drains), stormwater runoff flowing from irrigated lands, stormwater runoff conveyed
in channels or canals resulting from the discharge from irrigated lands, runoff
resulting from frost control, and/or operational spills. These discharges can contain
wastes that could affect the quality of waters of the State and impair beneficial uses.

 Dischargers Requlated Under this Order

24.This Order regulates both landowners and operators of irrigated lands on or from

which there are discharges of waste that could affect the quality of any surface water

or groundwater (Dischargers). Dischargers are responsible for complying with the

- conditions of this Order. The Central Coast Water Board will hold both the
landowner and the operator liable for noncompliance with this Order.
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25.The Central Coast Water Board recognizes that due to different types of operations
and/or locations, discharges of waste from irrigated lands may have the potential for
different levels of impacts on waters of the state or of the United States. This Order
establishes three tiers of regulation to take into account the variation, mcludmg
different regulatory conditions for the three tiers.

26.Dischargers who have not enrolled to comply with a previous order must submit to
the Central Coast Water Board a completed: electronic Notice of Intent (NOI) to
comply with the conditions of this Order to comply with the Water Code.

27.Dischargers who have submitted a comp'leted electronic NOI to the Central Coast
Water Board to comply with a previous order must update thelr NOIl to reflect current
operatlon and farm/ranch information. '

28.Landowners and operators of irrigated lands who obtain a pesticide use permit from.
a local County Agricultural Commissioner and that have a discharge of waste that
could affect surface water or groundwater, must submit to the Central Coast Water
Board, a completed electronic NOI to comply with the conditions of this Order to
comply with the Water Code.

29.The NOI serves as a report of waste discharge (ROWD) for the purposes of this . |
Order.

30.The Central Coast Water Board recognizes that certain limited resource farmers (as

defined by the U.S. Dept. of Agriculture) may have. difficulty achieving compliance
with this Order. The Central Coast Water Board will prioritize assistance for these
farmers, including but not limited to technical assistance, grant opportunities, and
necessary flexibility to achieve compliance with this Order (e.g., adjusted monitoring,
reportmg, or time schedules).

Agricultural Discharges Not Covered Under this Order and Who Must Apply for -

Individual Waste Discharge Requirements

31.This Order does not waive WDRs for commercial nurseries, nursery stock
_ production and greenhouse operations that have point-source type discharges, and
fully contained greenhouse operations (those that have no groundwater discharge
due to impervious floors). These operations must eliminate all such discharges of
wastes or submit a ROWD to apply for individual WDRs as set forth in Water Code
section 13260.
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PUBLIC PARTICIPATION PROCESS

32.The Central Coast Water Board notified interested persons that the Central Coast

33.

Water Board will consider the adoption of this Order, which conditionally waives
individual WDRs and establishes conditions for the control of discharges of waste
from irrigated lands to waters of the State, and provided several opportunities for
public input.

[n December 2008, the Central Coast Water Board invited members of the public to
participate in development. of this Order and provide recommendations to Central
Coast Water Board staff. In particular, the Central Coast Water Board requested the -
assistance of an agricultural advisory panel in developing appropriate milestones,
timetables, and verification monitoring programs to resolve water quality problems
and achieve compliance with the Basin Plan. Additionally, in early 2009, the Central
Coast Water Board notified all water purveyors, water districts and mun|C|pal|t|es

- that staff was developing recommendatlons for this Order.

34,

35.

36.

In December 2009, the Central Coast Water Board encouraged any int_erestéd
person who wanted to present alternative recommendations to this Order to provide
those recommendations in writing by April 1, 2010.

On February 1, 2010, the Central Coast Water Board publicly released a preliminary
report and preliminary draft order for the regulation of discharges from irrigated lands
and accepted comments on the preliminary draft order through June 4, 2010.

The Central Coast Water Board held two public workshops (May 12, 2010, and July
8, 2010) to discuss the preliminary draft order, public comments, and alternative
recommendatlons _ _

37.The Central Coast Water Board released a Draft Agricultural Order and staff report

38

on November 19, 2010, for public review and comment, and held an additional
public workshop on February 3, 2011. The Central Coast Water Board released
further revised versions of the Draft Agricultural Order in March, July, and August
2011 and held an additional public workshop on February 1, 2012.

.Between November 2009 and February 2012, Central Coast Water Board staff
attended more than 60 meetings and conferences to describe the process for

developing the Draft Agricultural Order, discuss options, and hear public input
regarding the Draft Agricultural Order. These events included numerous

_ stakeholders representing the agricultural industry and its technical assistance

providers, environmental and environmental justice organizations, local and state
government agencies and other members of the public.
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39.

40.

Interested persons were notified that the Central Coast Water Board will consider
adoption of an Order, which conditionally waives WDRs for discharges of waste from
irrigated lands, as described in this Order, and were provided an opportunity for a
public hearing and an opportunity to submit written comments. .

CALIFORNIA ENVIRONMENTAL QUALITY ACT

For purposes of adoption of this Order, the Central Coast Water Board is the lead
agency pursuant to the California Envnronmental Quallty Act (CEQA) (Pub. Res.

" Code §§ 21100 et seq.).

41.

In 2004, the Central Coast Water Board adopted the 2004 Agricultural Order and a
Negative Declaration prepared in compliance with CEQA. CEQA Guidelines state
that no subsequent environmental impact report (SEIR) shall be prepared when an
EIR has been certified or negative declaration adopted for a project unless the lead

“agency determines based on substantlal evidence in light of the whole record, one

or more of the followmg

(1) if substantial changes are proposed in the project which will require
major revisions of the previous EIR or negative declaration due to the
involvement of new significant environmental effects or a substantial
increase in the severity of previously identified effects; or,

(2) if substantial changes occur with respect to the circumstances under
which the project is undertaken which will require major revisions of the
previous EIR or negative declaration due to the involvement of new
significant environmental impacts or a substantial increase in the severity
of previously identified significant effects; or ‘

(3) if new information of substantial importance, which was not known and
could not have been known with the exercise of reasonable diligence at
the time the previous EIR was certified as complete or the negative
declaration was adopted, becomes available.

(Cal. Code Regs., tit. 14, § 15162(a).)

This regulation applies if there is a modification of a previous project. In this case,
the Central Coast Water Board is proposing to renew the 2004 Agricultural Order,
which is the previous project, with clarifications and new conditions. To assist in
determining whether an SEIR would be necessary, the Central Coast Water Board
staff held a CEQA scoping meeting on August 16, 2010, to receive input from
interested persons and public agencies on. potentially significant environmental
effects of the proposed project. Staff also accepted written comments regarding
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scoping up until August 27, 2010, in order to allow for comments from those who
were unable to attend the meeting and/or for those who wished to submit additional
comments. Members of the public and representatives of public agencies provided
comments regarding their views on significant environmental effects associated with
the adoption of a renewed Agricultural Order. As described in Findings 30 - 37 and |
prior to the scoping meeting in August 2010 S|gmf|cant public part|C|pat|on activities
had occurred.

In preparing the Draft SEIR, Central Coast Water Board staff reviewed the 2004
Negative Declaration, including the Initial Study (Environmental Checklist),
considered the comments received ‘during the public participation process with
respect to renewal of the 2004 Agricultural Order, including evidence in the record, -
written and oral comments, proposed alternatives, and information provided at and
following the August 16, 2010 scoping meeting, and comments received on the Draft
SEIR. Review of this information did not result in identification of any new

~ environmental effects that had not already been evaluated in the 2004 Negative

" Declaration. Staff identified two areas included on the Environmental Checklist
where there was a potential for an increase in the severity of environmental effects -
‘previously identified. These areas are (1) the potential for more severe impacts on
agricultural resources due to. the potential for an increase in the use of vegetated
buffer strips and economic impacts -due to new requirements that could take some
land out of direct agricultural use and (2) the potential for more severe impacts on
_biological resources due to the potential for a reductlon in water flows in surface
waters. -

The Central Coast Water Board issued a Notice of Availability on October 25, 2010,
and provided the public with 45 days to submit written comments on the Draft SEIR.
The Water Board received 12 written comment letters. Responses to the comments
are in Section 7 of the Final SEIR. In response to comments, the Central Coast
Water Board staff revised the Draft SEIR and prepared a draft Final SEIR for the
‘Central Coast Water Board’s certification. The 2004 Negative Declaration and the
Final SEIR constitute the environmental analysis under CEQA for this Order.

42. With respect to Agricultural Resources, the Final SEIR concludes that adoption of the
proposed alternative could result in some economic or social changes but that there
was insufficient evidence to conclude that the economic changes would result in
adverse physical changes to the environment. Commenters speculated that the
economic impacts would be so large as to result in large scale end to agriculture and
“that land would be sold for other uses that would result in impacts on the environment.
No significant information was provided to justify that concemn. As described in Section
2.4 of this Final SEIR, the draft 2012 Agricultural Order would impose additional
conditions on approximately 100 to 300 of the estimated 3000 owners or operators -
currently enrolled in the 2004 Agricultural Order. CEQA states that economic or social
effects of a project shall not be treated as significant effects on the environment. (Pub.
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Res. Code § 21083.) The Final SEIR concludes that due to some new conditions,’
particularly the requirement that some dischargers may be required to implement
vegetated buffer strips, could result in loss of land for agricultural production since the
buffer strips would generally not produce crops and some land could be converted to
other uses. This impact was found to be less than significant and that mitigation could
reduce impacts further. The Central Coast Water Board may not generally specify the
manner of compliance and therefore, dischargers may choose among many ways to
| comply with the requirement to control discharges of waste to waters of the state.
; - Even if all dischargers who could be subject to the condition to use véegetated buffers
| 4 or some other method to control discharges in the draft 2012 Agricultural Order (Tier 3

dischargers) chose to use vegetated buffers or converted to other uses, the total -
acreage is quite small compared to the.total amount of acreage used for farming and
was, therefore, found to be less than significant. In addition, since the land would be
used as a vegetated buffer to comply with the Order, this would result in beneficial
‘impacts on the enwronment not adverse impacts.

With respect to Biological Resources, the Final SEIR concludes that wide scale water
conservation could result in lower flows into surface water resulting in impacts on

~aquatic life. The Central Coast Water Board may not specify the manner of
compliance so it has insufficient information to evaluate the extent to which dischargers
would choose to use water conservation to comply and to evaluate potential physical

" changes to the environment that could result. Reduction in toxic runoff may offset
impacts due to the reduced flows that could occur. In addition, reduction in water use
could result in increased groundwater Ievels that would also result in more clean water
to surface water

Based on this information, the Final SEIR concludes that the environmental effects
associated with the draft 2012 Agricultural Order may be significant with respect to
biological resources. However, given the uncertainty associated with evaluating the
available information, it is possible that the effects may turn out to be less than
significant. in Resolution R3-2012-0012, the Central Coast Water Board has made
findings consistent with the CEQA Guidelines (Cal. Code Regs., tit. 14, § 15091) and a
statement of overriding conS|derat|ons (Cal. Code Regs tit. 14, § 15093) with respect
to biological resources.

ADDITIONAL FINDINGS

43. Attachment A to this Order, incorporated herein, includes additional findings that
further describe a) the Water Board’s legal and regulatory authority, b) the rationale
“for this Order, ¢) a description of the environmental and agricultural resources in the
Central Coast Region, and d) impacts to water quality from agricultural discharges.
Attachment A also identifies applicable plans and policies adopted by the State
Water Board and the Central Coast Water Board that contain regulatory condition
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that apply to the discharge of waste from irrigated lands. Attachment A also includes
definitions of terms for-purposes of this Order.

IT IS HEREBY ORDERED that:

L

Pursuaht to Water Code sections 13260, 13263, 13267, and 13269, Dischargers '
must comply with the terms and conditions of this Order to meet the provisions
contained in Water Code Division 7 and regulations and plans and pollcles

- adopted there under.

“This Order shall not create a vested right to discharge, and all discharges of waste

are a privilege, not a right, as provided for in Water Code section 13263(g).

Dlschargers must not discharge any waste not specnflcally regulated by this Order
except in compliance with the Water Code

, }Pursuant to Water Code section 13269, the Central Coast Water Board waives the

requirement that Dischargers obtain WDRs pursuant to Water Code section
13263(a) for discharges of waste from irrigated lands, if the Discharger enrolls in

-and complies with this Order, including Attachments and Monitoring and Reporting

Program (MRP) Order No. R3-2012-0011.

Pursuant to Water Code section 13269, this action waiving the issuance of WDRs
for certain specific types of discharges: 1) is conditional; 2) may be terminated by
the Central Coast Water Board at any time; 3) may be superseded if the State
Water Board or Central Coast Water Board adopts specific WDRs or general
WDRs for this type of discharge or any individual discharger; 4) does not permit
any illegal activity; 5) does not preclude the need for permits which may be
required by other local or governmental agencies; 6) does not preclude the Central
Coast Water Board from requiring WDRs for any individual discharger or from
administering enforcement remedies (including civil liability) pursuant to the Water
Code; and 7) includes conditions for the performance of individual, group, and
watershed-based monitoring in the form of monitoring requirements designed to
support the development and implementation of the waiver program, including, but
not limited to, vern‘ymg the adequacy and effectiveness of the waiver’s conditions.

Dlschargers or groups of Dischargers seeking regulatory requnrements tailored to
their specific operation, farm/ranch, geographic area, or commodity may submit an
ROWD to obtain individual or general orders for a specific discharge or type of
discharge (e.g., commodity-specific general order). This Order remains applicable
until such individual or general orders are adopted by the Central Coast Water
Board.
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The Executive Officer may propose, and the Water Board may adopt, lndlvrdual
WDRs for any Discharger at any time.

. The Central Coast Water Board or the Executive Officer may, at any time,

terminate applicability of this Order with respect to an individual Discharger upon
written notice to the Discharger.

Drschargers are defined in this Order as both the landowner and operator of
irrigated cropland, and both must comply with this Order.

10.Dischargers may comply with this Order by participating .in third- party groups (e.g.,

11

watershed group, or water quality coalition, or other similar cooperative effort)
approved by the Executive Officer or Central Coast Water Board. In this case, the

‘third-party group will .assist individual growers in achieving compliance with this

Order, including implementing water quality improvement projects and required
monitoring and reporting programs as described in MRP Order No. R3-2012-0011-
01, MRP Order No. R3-2012-0011-02, and MRP Order No. R3-2012-0011-03, or
alternative monitoring and reporting programs as provided in Condition 11 below.
Consistent with the Water Board’s Policy for Implementation and Enforcement of
the Nonpoint Source Pollution Control Program (NPS Policy, 2004), the
ineffectiveness of a third-party group through which a Discharger participates in
nonpoint source control efforts cannot be used as an excuse for lack of individual
discharger compliance. Individual Dischargers contrnue to be responsible for
complying with this Order.

.Dischargers may form third party groups to develop and implement alternative

- water quality management practices (i.e., group projects) or cooperative monitoring

and reporting programs to comply with this Order. At the discretion of the
Executive Officer, Dischargers that are a participant in a third party group that
implements Executive Officer-approved water quality improvement projects or
Executive Officer-approved alternative monitoring and reporting programs may be
moved to a lower Tier (e.g., Tier 3 to Tier 2, Tier 2 to Tier 1) and/or provided
alternative project-specific timelines, and milestones.

To be subject to Tier changes or alternative timelines, Projects will be evaluated
for, among other elements: :
e Project Description. Description must include identification of participants,
methods, and time schedule for implementation.
e Purpose. Proposal must state desired outcomes or goals of the project
(e.g., pollutants to be addressed, amount of pollution load to be reduced,
» water quality improvement expected).
e Scale. Solutions must be scaled to address impairment.
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e Chance of Success. Projects must demonstrate a reasonable chance of
eliminating toxicity within the permit term (five years) or reducing
discharge of nutrients to surface and groundwater. '

e Long term solutions and contingencies. . Proposals must address what
new actions will be taken if the project.does not meet goals and how the
project will be sustained through time.

e Accountability. Proposals must set mllestones that indicate progress
towards goals stated as above in “purpose.”

e - Monitoring and reporting.  Description of monitoring and measuring

’ methods, and information to be provided to the Water Board. Monitoring
points must be representative but may not always be at the edge-of-farm
so long.as monitoring results demonstrate water quality improvement and
the efficacy of a project. In addition, monitoring must 1) characterize and -
be representative of discharge to receiving water, 2) demonstrate project
effectiveness,-3) and verify progress towards water quality |mprovement

 and pollutant load reduction, : 4

Project proposals will be evaluated by a Technical Advisory Committee (TAC)
. comprised of: Two researchers or academics skilled in agricultural practices and/or
water- quality, one farm advisor (e.g., from Natural Resources Conservation
Service or local Resource Conservation Districts), one grower representative, one
. environmental representative, one environmental justice or environmental health
representative, and one Regional Board staff. The TAC must have a minimum of
five members to evaluate project proposals and make recommendations to the
Executive Officer. The Executive Officer has discretion to approve any project
after receiving project evaluation results and recommendations from the
committee. If the Executive Officer denies approval, the third party group may
‘seek review by the Regional Board. As stated in the NPS Policy, management
practice implementation is not a substitute for compliance with water quality
requirements. If the project is not effective in achieving water quality standards,
additional management practices by individual Dischargers or the third party group
| will be necessary.

; ~ 12.Dischargers who are subject to this Order shall implement management practices,
; as necessary, to improve and protect water quality and to achleve compliance with
applicable water quality standards.
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Part A. Tiers

13.Dischargers are classified into a tier based upon criteria that define the risk to
water quality and the level of waste .discharge. The Central Coast Water Board
may update the criteria, as necessary.

14.Dischargers must determine the tier that applies to the individual farm(s)/ranch(es)
at their operation or lands when they enroll or update their Notice of Intent (NOI),
via electronic submittal. See Part D. Submittal of Technical Reports.

15.Tier 1 — Applies to all Dischargers whose individual farm/ranch meets all of the
criteria described in (1a), (1b), and (1¢), or whose individual farm/ranch is certified
in a sustainable agriculture program identified in (1d) that requires and verifies
effective implementation of management practices that protect water quality:

1a.Discharger does not use chlo'rpyrifos or diazinon at the farm/ranch which
are documented to cause toxicity in surface waters in the Central Coast
Region;

1b.Farm/ranch is locéted more than 1000 feet from a surface waterbody
listed for toxicity, pesticides, nutrients, turbidity or sediment on the 2010
List of lmpalred Waterbodies® (Table 1);

\ ic.lf the Discharger grows crop types with high potential to discharge

} ~ nitrogen to groundwater (as defined in Attachment A) at the farm/ranch,

- and the farm/ranch total irrigated acreage is less than 50 acres, and is not

within 1000 feet of a well that is part of a public water system (as defined

by the California Health and Safety Code, section 116275) that exceeds

I ‘ the rqce)lximum contaminant level (MCL) for nitrate, nitrite, or nitrate +
nitrite ~; ' '

1d. Sustainability in Practice (SIP; certified by the Central Coast Vineyard
Team) or other certified programs approved by the Executive Officer.

% The 2010 List of Impaired Waterbodies is available on the Water Board’s Impaired Water BOdleS website at
http /lwww.waterboards.ca.gov/water_issues/programs/tmdl/integrated2010.shtml.

10 California Department of Health Services (CDPH) has determined that public water system well location records are
confidential and exempt from disclosure to the public. Until such time that public water system well location records become
available to the public, the Central Coast Water Board will identify Dischargers who are within 1000 feet of a public water
system well that exceeds the maximum contaminant level (MCL) for nitrate, nitrite, or nitrate + nitrite. Dischargers should
evaluate their tier for the purposes of this Order based on all information available. In the case where a Discharger should be
placed into a different tier based on proximity to a public water system well, the Central Coast Water Board will provide
appropriate notice to the Discharger. Approximate locations for public water system wells are available on the Water Board’s
GeoTracker GAMA website at http:/geotracker.waterboards.ca.gov/gama/.
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16.Tier 2 — Applies to all Dischargers whose individual farm/ranch does not meet the
‘Tier 1 or Tier 3 criteria. In general, a Tier 2 Discharger's farm/ranch meets at least.
- one of the characteristics described in (2a), (2b), or (2¢): v

2a.Discharger applies chlorpyrifos or diazinon at the farm/ranch, which are
documented to cause toxicity in surface waters in the Central Coast
Region;

2b.Farm/ranch is located within 1000 feet of a surface waterbody listed for
toxicity, pesticides, nutnents turbidity or sediment on the 2010 Llst of
mpaired Waterbodles (see Table 1);

2c.Discharger grows crop types with high potential to discharge nitrogen
to groundwater (as defined in Attachment A) at the farm/ranch, and the
farm/ranch total irrigated acreage is greater or equal to 50 acres and
less than 500 acres, or the farm/ranch is within 1000 feet of a well that
is part of a public water system (as defined by the California Health
and Safety Code, section- 116275) that exceeds the maxnmum
contaminant level (MCL) for nitrate, nitrite, or nitrate + mtrlte

17.Tier 3 — Applies to all Dlschargers whose individual farm/ranch meets one of the
following sets of criteria (3a) or (3b).

3a.Dlscharger grows crop types with high 'potential to discharge nitrogen to
groundwater (as defined in Attachment A) at the farm/ranch, and.fatrm/ranch
total irrigated acreage is greater than or equal to 500 acres;

3b.Discharger applies chlorpyrifos or diazinon at the farm/ranch, and the
farm/ranch discharges irrigation or stormwater runoff to a waterbody listed for
toxicity or pestnmdes on the 2010 List of Impaired Waterbodies® (Table 1);

18.Dischargers may submit a request to the Executive Officer to approve transfer to a
lower tier. The Discharger must provide information to demonstrate a lower level
of waste discharge and a lower threat to water quality, including site-specific
operational and water quality information to characterize the waste discharge and
resulting effect on water quality. Dischargers remain in the tier determined by the
criteria above and must meet all conditions for that tier until the Executive Officer
approves the request to transfer to a lower tier. At a minimum, information
provided by Dischargers requesting transfer to a lower tier must include the
following: v

a. Farm/ranch maps(s) identifying discharge points and any water quality
sampling locations; -
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b. Schematic showing the flow of irrigation and stormwater runoff, including
where it leaves the farm/ranch and where the discharge enters receiving
water;

Description of the volume of discharges and when the discharge is present;
Description of type of chemicals applied (e.g., pesticide and fertilizer use);
Description of estimated pollutant loading to groundwater;

Description and results of any individual discharge water quality sampling
information available (e.g., irrigation runoff and stormwater sampling,
lysimeter sampling);

~0 Qo0

19. The Executive Officer may elevate Tier 1 or Tier 2 Dischargers to a higher tier if
the Discharger poses a higher threat to water quality based on information
submitted as part of the NOI, MRP, or information observed upon inspection of a
ranch/farm, or any other appropriate evidence that indicates the ranch/farm meets
-the criteria for a higher tier.

20.The Executive Officer may require Dischérgers to enroll irrigated land with similar
characteristics (e.g., same landowner or operator), and proximal, adjacent, or
contiguous location, as a single operation or farm/ranch. .
21.Unless otherwise specified, the condmons of this Order apply to all Dlschargers
including Tier 1, Tier 2, and Tler 3.
Part B. General Cond|t|ons and Provisions for All Dlschargers -Tier 1, Tier 2, and
Tier 3

Water Quality Sz‘andards—

22.Dischargers - must comply wnth applicable water quality standards, as defined .in
Attachment A, protect the beneficial uses of waters of the State and prevent
nuisance as defined in Water Code section 13050.

23. Dischargers must comply with applicable provisions of the Central Coast Region |
Water Quality Control Plan (Basin Plan) and all other applicable water quality
control plans as identified in Attachment A. :

24.Dischargers must comply with applicable Total Maximum Daily Loads (TMDLs),
including any plan of implementation for the TMDL, commencing with the effective
date or other date for compliance stated in the TMDL A list of TMDLs adopted by
the Central Coast Water Board is available on the Central Coast Water Board
website at:
http://www.waterboards.ca.gov/centralcoast/water_issues/programs/ tmdl/index.shtml.
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25.Discharges shall not discharge any waste not specifically regulated by the Order
described herein, unless the Discharger complies with Water Code section
13260(a) by submitting a ROWD and the Central Coast Water Board either issues
WDRs pursuant to Water Code section 13263 or an individual waiver pursuant to
‘Water Code section 13269, or the conditions specified in Water Code section
13264(a) must be met by the Discharger. Waste specifically qualifying for
conditional discharge under this Waiver includes earthen materials, including soil,
silt, sand clay, rock: inorganic materials (such as metals, salts boron, selenium,
potassium, -nitrogen, .etc.); organic materials; and pesticides that may enter or .
threaten to enter into waters of the state. Examples of wastes not qualifying for
conditional discharge under this Order include hazardous waste and human waste.

26. D|schargers shall not d|scharge any waste at a locatlon or in a manner dlfferent
from that described in the NOI.

27.Dischargers shall not discharge chemicals such as fertlllzers fumigants or.
pestncndes down a groundwater well casing.

28.Dischargers shall not discharge chemicals used to control wildlife (such as bait
traps or poison) directly into surface waters, or place the chemicals in a locatlon
where they may be discharged to surface waters.

29.Dischargers shall not discharge agricultural rubbish, refuse, -irrigation tubing vor'
tape, or other solid wastes into surface waters, or place such materials where they
may contact or may eventually be discharged to surface waters.

- 30.This Order does not authorize persons to discharge pollutants from pomt sources
to waters of the United States, including wetlands, where the Discharger is
required to obtain an NPDES permit under Clean Water Act section 402 (NPDES),
or a dredge and fill permit under Clean Water Act section 404 (dredge and fill),
except as authorized by an NPDES permit or section 404 permit. An area is
considered a wetland, subject to Clean Water Act section 404, if it meets the
United States Army Corps of Engineers’ definition as described in the Code of
Federal Regulations and associated wetland delineation procedures, or relevant.
Water Board definitions.

Waste Discharge Control-

31.By October 1, 2012, Dischargers that apply fertilizers, pesticides, fumigants or
other chemicals through an irrigation system must have functional and properly
maintained back flow prevention devices installed at the well or pump to prevent
pollution of groundwater or surface water, consistent with any applicable DPR
requirements or local ordinances. Back flow prevention devices used to protect
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water quality must be those approved by USEPA, DPR, CDPH, or the local public
health or water agency.

- 32.By October 1, 2015, Dischargers must properly destroy all abandoned

groundwater wells, exploration holes or test holes, as defined by Department of
Water Resources (DWR) Bulletin 74-81 and revised in 1988, in such a manner that
they will not produce water or act as a conduit for mixing or otherwise transfer
groundwater or waste constituents between permeable zones or aquifers. Proper

~ well abandonment must be consistent with any appllcable DWR requirements or
local ordinances.

33.Dischargers who utilize containment structures (such as retention ponds or
reservoirs) to achieve treatment or control of the discharge of wastes must
manage, construct, or maintain such containment structures to avoid percolation of
waste to groundwater that causes or contributes to exceedances of water quality
standards, and to minimize surface water overflows that have the potential to
|mpa|r water quality.

34.Dischargers must implement proper handling, storage, disposal and management
of pesticides, fertilizer, and other chemicals to prevent or control the discharge of
waste to waters of the State that causes or contrlbutes to exceedances of water
quality standards.

35.Upon request, Dischargers must submit information regarding compliance with any

Department of Pesticide Regulation (DPR) adopted or approved surface water or
“groundwater protection requirements.

.36. Dischargers must implement water quality protective menagement practices (e.g.,
source control or treatment) to prevent erosion, reduce stormwater runoff quantity
and velocity, and hold fine particles in place.

37.Dischargers must minimize the presence of bare soil vulnerable to erosion-and soil
runoff to surface waters and implement erosion control, sediment, and stormwater
management practices in non-cropped areas, such as unpaved roads and other
heavy use areas. '

38. Diechargers must comply with any applicable stormwater permit.

39.Dischargers must a) maintain existing, naturally occurring, riparian vegetative
cover (such as trees, shrubs, and grasses) in aquatic habitat areas as necessary
to minimize the discharge of waste; and b) maintain riparian areas for effective
streambank stabilization and erosion control, ‘stream shading and temperature
control, sediment and chemical filtration, aquatic life support, and W|ldl|fe support to
minimize the discharge of waste;
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41

40.In the case where disturbance of aquatic habitat is necessary for the purposes of
‘'water quality improvement, restoration activities, or other permitted activities,

Dischargers must implement appropriate and practicable measures to avoid,
minimize, and mitigate -erosion and discharges of waste, including impacts to
aquatic habitat.

.Upon request, where required by California Fish and Game Code, Dischargers

must submit proof of an approved Streambed Alteration Agreement from the
California Department of Fish and Game (CDFG) for any work conducted within
the bed, bank or channel of a lake or stream, including riparian areas, that has the
potential to result in erosion and discharges of waste to waters-of the State.

42.Upon request, where required by California Forest Practice F'{ul‘es, Dischargers

must submit proof of California Department of Forestry and Fire Protection
authorization, and enrollment in the Central Coast Water Board’s General
Conditional Waiver of WDRs — Timber Harvest Activities in the Central Coast
Region, for any commercial harvesting of timber that has the potential to result in:
erosion and discharges of waste to waters of the State. :

'43.Upon request, where required by Clean Water Act Section 404, Dischargers mUst

submit proof of a dredge and fill permit from the United States Army Corps of
Engineers (USACOE) for any work that has the potential to discharge wastes
considered “fill,” such as sediment, to wetlands.

44.By October 1, 2012, Dischargers must develop a farm water quality management

plan (Farm Plan), or update the Farm Plan as necessary, and implement it to
achieve compliance with this Order. Farm Plans must be kept current, kept on the
farm, and a current copy must be made available to Central Coast Water Board
staff, upon request. At a minimum, Farm Plans must include:

a. Copy of this Order and a copy of the Notice of Intent (NOI) submitted to

the Central Coast Water Board for reference by operating personnel and

inspection by Central Coast Water Board staff;

Date the Farm Plan was last updated;

¢. Farm/ranch maps(s) identifying irrigation and stormwater runoff discharge
locations where irrigation and stormwater runoff leaves or may leave the

~farm/ranch and where the discharge enters or may enter receiving water;

-d. Description of the typical volume of dlscharges and when the discharge is -
“typically present;

e. Description of type of chemicals applied (e.g., pesticide and fertilizer use);

Description and time schedule for any farm water quality management

practices, treatment and/or control measures implemented to comply with

this Order. This includes, but is not limited to, management practices

o

—
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related to irrigation efficiency and management, pesticide management,
nutrient management, salinity management, sediment and erosion control
(including stormwater management), and aquatic habitat protection to
achieve compliance with this Order. In addition, Farm Plans must
describe tile drain discharges and the management measures Dischargers
have implemented or will implement to minimize impacts to water quality;

g. Description and results of methods used to verify practice effectiveness
-.and compliance with this Order (e.g., water quality sampling, discharge
characterization, reductions in pollutant loading);

45.Dischargers must obtain appropriate farm water quality education and_ technical
assistance necessary to achieve compliance with this Order. Education should
focus on meeting water quality standards by identifying on-farm water -quality
problems, lmplementmg poliution prevention strategies and implementing practices
designed to protect water quality and resolve water quality problems to achieve
compliance with this Order. _

Other Provisions and Cond/t/ons-

-46.Pursuant to Water Code section 13267(c), the Central Coast Water Board staff or
its authorized representatives may investigate the property of persons subject to
this Order to ascertain whether the purposes of the Porter-Cologne Act are being
met and whether the Discharger is complying with the conditions of this Order.
The inspection shall be made with the consent of the owner or possessor of the
facilities, or if consent is withheld, with a duly issued warrant pursuant to the
procedure set forth in Title 13 Code of Civil Procedure Part 3 (commencing with
Section 1822.50). - However, in the event of an emergency affecting the public
health or safety, an inspection may be performed without consent or the issuance
of a warrant.

47.This Order does not authorize any act that results in the taking of a threatened or
' endangered species or any act that is now prohibited, or becomes prohibited in the
future, under either the California Endangered Species Act (Fish and Game Code
Sections 2050 to 2097) or the federal Endangered Species Act (16 U.S.C.A.
Sections 1531 to 1544). If a "take" will result from any act authorized under this
Order, the Dischargers must obtain authorization for an incidental take prior to
taking action. Dischargers must be responsible for meeting all requirements of the
applicable Endangered Species Act for the discharge authorized by this Order.

- 48. Dischargers must pay a fee to the State Water Resources Control Board in

compliance with the fee schedule contained in Title 23 Cahforma Code of
Regulations.
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.49. Dischargers  must pay anyrelevant monitoring fees (e.g., Coopera‘tive Monitoring

Program) necessary to comply with monitoring and reporting conditions of this
Order or comply with monitoring and reporting requirements individually.

Part C. Monitoring Conditions for All Dischargers- Tier 1, Tier 2, and Tier 3 |

50.Dischargers must comply with MRP Order No. R3-2012-0011, as ordered by the

51

Executive Officer or alternative monitoring and reporting programs approved by
Executive Officer as set forth in Finding 11 and Condition 11.

Monitoring and reporting conditions are different for each tier, based on level of
waste discharge and affect on water quality. - Attached to this Order are three
specific MRPs, one for each tier: ‘

a. Tier 1 Dlschargers must comply with monitoring and reporting conditions
‘specified in MRP Order No. R3-2012-0011-01;

b. Tier 2 Dischargers must comply with momtormg and reporting condmons
specified in MRP Order No. R3-2012-0011-02;

c. Tier 3 Dlschargers must comply with monitoring and’ reportmg conditions
specified in MRP Order No. R3-2012-0011-03;

.Tier 1, Tier 2, and Tier 3 Dischargers must conduct groundwater monitoring and

reporting in compliance with MRP Order No. R3-2012-0011-01, MRP Order No.
R3-2012-0011-02, and MRP Order No. 2012-0011-08, or alternative monitoring
and reporting programs approved by Executive Officer as set forth in Finding 11

~and Condition 11, so that the Central Coast Water Board can evaluate

groundwater conditions in agricultural areas, identify areas at greatest risk for
waste discharge and nitrogen loading and exceedance of drinking water standards,
and identify priority areas for nutrient management. '

52.Tier 1, Tier 2, and Tier 3 Dischargers must conduct surface receiving water quélity

monitoring and reporting in compliance with MRP Order No. R3-2012-0011-01,
MRP Order No. R3-2012-0011-02, and MRP Order No. 2012-0011-03, either
individually or through a cooperative monitoring program, or alternative monitoring
and reporting programs approved by Executive Officer as set forth in Fmdmg 11
and Condition 11.

53.For Dischargers who choose to participate in a cooperative monitoring program,

failure to pay cooperative monitoring program fees voids a selection or notification
of the option to participate in a cooperative monitoring and hence requires’
individual monitoring report submittal per MRP Order No. R3-2012-0011, MRP
Order No. R3-2012-0011-02, and MRP Order No. 2012-0011-03.
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Part D. Submittal of Technical Reports for All Dischargers- Tier 1, Tier 2, Tier 3

Notice of Intent (NOI) to Enroll under the Order for AII Dlscharqers in Tier 1, Tler 2and -
Tier 3

* 54.Submittal of the electronic NOI is required pursuant to Water Code section 13260.
Submittal of all other technical reports pursuant to this Order is required pursuant
to Water Code section 13267. Failure to submit technical reports or the
attachments in accordance with schedules established by this Order or MRP, or
failure to submit a complete technical report (i.e., of sufficient technical quality to
be acceptable to the Executive Officer), may subject the Discharger to.
enforcement action pursuant to Water Code sections 13261, 13268, or 13350.
Dischargers must submit technical reports in the format specified by the Executive
Officer.

55.Dischargers seekmg authorization to discharge under this Order must submit a
completed electronic NOI form to the Central Coast:Water Board. Dischargers
already enrolled in the 2004 Agricultural Order and who have submitted their NOI
electronically are not required to submit a new NOI. Upon submittal of an accurate
and complete electronic NOI, the Discharger is enrolled under the Order, unless -
otherwise informed by the Executive Officer.

a. In the case where an operator may be operating for a period of less than 12
months, the landowner must submit the electronic NOI.

~b. Within 60 days of the adoption of this Order, any Discharger who did not
enroll in the 2004 Agricultural Order must submit an electronic NOI, unless
otherwise directed by the Executive Officer.

c. Prior to any discharge or commencement of activities that may cause a
discharge, including land preparation prior to crop production, any
Discharger proposing to control or own a new operation or farm/ranch that
has the potential to discharge waste that could directly or indirectly reach
waters of the State and affect the quality of any surface water or groundwater
must submit an electronic NOI.

d. Dischargers must submit any updates to the electronic NOI by October 1,
2012 and annually thereafter by October 1, to reflect changes to operation
or ranch/farm information.

e. Within 60 days, in the event of a change in control or ownership of an
operation, farm/ranch, or land presently owned or controlled by the
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f.

Discharger, the. Diseharger must notify the succeeding owner and operator of

the existence of this Order by letter, and forward a copy of the |etter to the
Executive Officer.

Within 60 days of acquiring control or ownership of an operation or
farm/ranch, any Discharger acquiring control or ownership of an existing
operation or farm/ranch must submit an electronic NOI.

56 Dischargers must submit_all the information required in the electronic NOI form
including, but not . limited to the following |nformat|on for the operation and
individual farm/ranch:

~0 Q0T

o33 TFTTIT Q@

ldentification of each property covered by enrollment

Tier applicable to each farm/ranch,

Landowner(s),

Operator(s),

Contact information,

Option selected to comply with surface receiving water quality monitoring
conditions (cooperative monitoring or individual),

Option selected to comply with groundwater monitoring conditions
(cooperative monitoring or individual), .

Location of operation, including specific farm(s)/ranch(es),

Farm/ranch map with discharge locations and groundwater wells ldentlfled
Total and irrigated acreage,.

Crop type, :

frrigation type,

. Discharge type,

Chemical use,

- Presence and location of any perennial, intermittent, or ephemeral streams or

riparian or wetland area habitat. -

57.Dischargers must submit a statement of understanding of the conditions of the
Order and MRP signed by the Discharger (landowner or operator) with the
electronic.NOI form. |f the operator signs and submits the electronic NOI, the
operator must provide a copy of the completed NOI form to the landowner(s).

58.Dischargers must identify in the electronic NOI if the farm/ranch is a Tier 1, Tier 2,
.or Tier 3 and provide complete and accurate information in the NOI that allows the
Central Coast Water Board to confirm the appropriate tier. For Dischargers who
do not provide adequate information for the Water Board to confirm or determine
the appropriate tier, the Executive Officer will place the farm/ranch in the
appropriate tier based upon information submitted ln the Notice of Intent or further
communication with the Discharger.
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59. Coverage under this Order is not transferable to any person except after submittal
of an updated electronic NOI and approval by the Executive Officer.

60. For Dischargers who do not enroll in the Order in a timely manner as specified in
this Order, the Executive Officer may require submlttal of an ROWD and the
Dlscharger may be subject to WDRs.

NQtlce of Termination (NOT) for All Dischargers

61.Immediately, if a Discharger wishes to terminate coverage under the Order for the
operation or an individual farm/ranch, the Discharger must submit a completed
Notice of Termination (NOT). Termination from coverage is the date specified in
the NOT, unless specified otherwise.” All discharges, as defined in Attachment A,
must cease before the date of termination, and any discharges on or after the date
of termination shall be considered in violation of the Order, unless covered by other
waivers of WDRs, general WDRs, or individual WDRs cover the discharge.

Monitoring and General Technical Reports for All Dischargers

62. Dischargers must submit monitoring reports in compliance with MRP Order No.
R3-2012-0011, or alternative monitoring and reporting programs approved by
Executive Offlcer as set forth in Finding 11 and Condition 11, electromcally in a
format specified by the Executive Officer.

63.Any laboratory data submitted to the Central Coast Water Board by Dischargers

.. must be submitted by, or-under the direction of, a State registered professional
engineer, registered geologist, State certified laboratory or other similarly quallfled
professional. Surface water quality data must be submitted electronically, in a
format that is compatible with the Central Coast Ambient Monitoring Program
(CCAMP), the State’s Surface Water Assessment Program (SWAMP) or as
directed by the Executive Officer. Groundwater quality data must be submitted in a
format compatible with the electronic deliverable format (EDF) used by the State
Water Board’'s Geotracker data management system, or as directed by the
Executive Officer. .

64.Dischargers must submit technical reports that the Executive Officer may require to
determine compliance with this Order as authorized by Water Code section 13267,
electronically in a format specified by the Executive Officer.

65.1f the Discharger asserts that all or a portion of a report submitted pursuant to this
Order is subject to an exemption from public disclosure (e.g., trade secrets or
secret processes), the Discharger must provide an explanation of how those
portions of the reports are exempt from public disclosure. Also, the Discharger
must clearly indicate on the cover of the report (typically an electronic submittal)
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that the Discharger asserts that all or a portion of the report is exempt from public
disclosure, submit a complete report with those portions that are asserted to be
exempt in redacted form, submit separately (in a separate electronic file)
unredacted pages (to be maintained separately by staff). The Central Coast Water
Board staff will determine whether any such report or portion of a report qualifies
for an exemption from public disclosure. If the Central Coast Water Board staff

. disagrees with the asserted exemption from public disclosure, the Central Coast
Water Board staff will notify the Discharger prior to making such report or portions
of such report available for public inspection. In the interest of public health and
safety, the Central Coast Water Board will not make available for public inspection,
the precise location of any groundwater well monitored in compliance with this
Order. Consistent with the reporting of groundwater wells on GeoTracker,
groundwater well location and data will only be referenced within a one- -half mile
radius of the actual well location.

66. 'Dischargers or a representative authorized by the Discharger must sign technical
reports submitted to comply with the Order. Any person signing a report submltted
as required by this Order must make the following cettification:

“In compliance with Water Code section 13267, | certify under penalty of perjury -
that this document and all attachments were prepared by me, or under my
direction or supervision, following a system designed to ensure that qualified
personnel properly gather and evaluate the information submitted. To the best of
my knowledge and belief, this document and all attachments are true, accurate,
and complete. | am aware that there are significant penalties for subm/tt/ng false
information, including the possibility of fine and imprisonment.”

Part E. Additional Conditions that Apply to Tier 2 and Tier 3 Dischargers

Annual Compliance Reporting for Tier 2 and Tier 3 Discharqers"

67. By October 1, 2012, and updated by October 1 annually thereafter, Tier 2 and
‘Tier 3 Dischargers must submit an Annual Compliance Form electronically, in a
format specified by the Executive Officer that includes all the information
requested, per MRP Order No. R3-2012-0011-02 and MRP Order No. R3-2012- -
0011-03, respectively. The purpose of the electronic Annual Compliance Form is
“to provide up-to-date information to the Central Coast Water Board to assist in the
evaluation of affect on water quality from agricultural waste discharges and
evaluate progress towards compliance with this Order, including implementation of
management practices, treatment or control measures, or changes in farming
practices.
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68.By October 1, 2012, Tier 2 and Tier 3 Dischargers must determine nitrate loading

risk factor(s) in accordance with MRP Order No. R3-2012-0011-02 and MRP Order

- No. R3-2012-0011-03 and report the nitrate loading risk factors and overall Nitrate

Loading Risk level calculated for each ranch/farm or nitrate loading risk unit in the
Annual Compliance Form, electromcally (or in a format specified by the Executive
Ofﬂcer)

Photo Monitoring for Tier 2 and Tier 3 Dischargers with farms/ranches adjacent to or

containing a waterbody identified on the 2010 List of Impaired Waterbodles_as impaired

for temperature, turbidity, or sediment

69.By October 1, 2012, and every four years thereaftér, Tier 2 and Tier 3 Dischargers

with farms/ranches adjacent to or containing a waterbody identified on the 2010
List of Impaired Waterbodies as impaired for temperature, turbidity, or sediment -
(identified in Table 1) must conduct photo monitoring per MRP Order No. R3-2012-
0011-02 and MRP Order No. R3-2012-0011-03, respectively. Photo monitoring
must document the condition of perennial, intermittent, or ephemeral streams and
riparian and wetland area habitat, and demonstrate compliance with Basin Plan
erosion and sedimentation requirements (see Part F. 80 of this Order), including

-the presence of bare soil vulnerable to erosion and relevant management practices

and/or treatment and control measures implemented to address impairments.

- Photo documentation must be submitted electronically, in a format specnfled by the

Executive Officer.

Total Nitrogen Rjortmq for Tier 2 and Tler 3 Dischargers with farms/ranches with quh _
Nitrate Loading Risk .

70.By October 1, 2014 and.by October 1 annually thereafter, Tier 2 and Tier 3

71

Dischargers with a farm/ranch with High Nitrate Loading Risk must record and
report total nitrogen applied in the Annual Compliance Form, electronically in a
format specified by the Executive Officer, per MRP Order No. R3-2012-0011-02
and MRP Order No. R3-2012-0011-03, respectively.

.As an alternative to reporting total nitrogen applied in the electronic Annual

Compliance Form, Tier 2 and Tier 3 Dischargers with a farm/ranch with High
Nitrate Loading Risk may propose an individual discharge groundwater monitoring
and reporting program (GMRP) plan for approval by the Executive Officer. The
GMRP plan must evaluate waste discharge to groundwater from each ranch/farm
or nitrate loading risk unit with a High Nitrate Loading Risk.
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Part F. Additional Conditions that Apply to Tier 3 Dischargers

72.By October 1, 2013, Tier 3 Dischargers must initiate individual surface water
discharge monitoring per MRP Order No. R3-2012-0011-03 or alternative
monitoring and reporting programs approved by Executive Officer as set forth in
Findirig 11 and Condition 11.

73.By March 15, 2014, October 1, 2014 and annually thereafter by October 1, Tier 3
Dischargers must submit individual surface water discharge monitoring data and
reports per MRP Order No. R3-2012-0011-03, electronically, in a format specified
by the Executive Officer, or alternative monitoring and reporting programs
approved by Executive Officer as set forth in Finding 11 and Condition 11 .

Irrigation and Nutrient’ Manaqement Plan for Tier 3 Dlscharqers with farms/ranches wnth
High Nltrate Loading Rlsk

74.By October 1, 2013, Tier 3 Dischargers with High Nitrate Loading. Risk
- farms/ranches must determine the typical crop nitrogen uptake for each crop type
produced and report the basis for the determination (e.g., developed by commodity
or industry group, published agronomic literature, research trials, site specific
analysis of dry biomass of crop for.the nitrogen concentration), per MRP Order No.
R3-2012-0011-03.

75.Tier 3 Dischargers with High Nitrate' Loading Risk farms/ranches must develop and -
initiate implementation of an Irrigation and Nutrient Management Plan (INMP)
certified by a Professional Soil Scientist, Professional Agronomist, or Crop Advisor
certified by the American Society of Agronomy, or similarly qualified professional,
per MRP Order No. R3-2012-0011-03. :

76.As an alternative to the development and implementation of an INMP, Tier 3
Dischargers with High Nitrate Loading Risk farms/ranches may propose an
individual discharge groundwater monitoring and reporting program (GMRP) plan
for approval by the Executive Officer. The GMRP plan must evaluate waste
discharge to groundwater from each ranch/farm or nitrate loading risk unit and
assess if the waste discharge is of sufficient quality that it will not cause or
contribute to exceedances of any nitrate water quality standards in groundwater.

77.By October 1, 2015 and annually thereafter, Tier 3 Dischargers with High Nitrate
Loading Risk farms/ranches must report specific INMP elements in the Annual
Compliance Form per MRP Order No. R3-2012-0011-03, electromcally in a format
specified by the Executive Officer.

78.By October 1, 2015, Tier 3 Dischargers with High Nitrate Loading Risk
farms/ranches must report progress towards the following Nitrogen Balance ratio
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milestones or implement an alternative to demonstrate an equivalent nitrogen load
reduction. The Nitrogen Balance ratio refers to the total number of nitrogen units
applied to the crop (considering all sources of nitrogen) relative to the typical
nitrogen uptake value of the crop (crop need to grow and produce, amount
removed at harvest plus the amount remammg in the system as blomass)

a. Dischargers producing crops in annual rotation (such as a cool season
vegetable in a ftriple cropping system) must report progress towards a
Nitrogen Balance ratio-target equal to one (1). . A target of one (1) allows a
Discharger to apply 100% of the amount of nitrogen required by the crop to
grow and produce yield for every crop in the rotation. (Nitrogen applied
includes any product, form or concentration, including but not limited to,
organic and inorganic fertilizers, slow release products, compost compost
teas, manure, extracts nltrogen present in the soil and nitrate in irrigation
water.)

b. Dischargers producing annual crops occupying the ground for the entire year
(e.g., strawberries or raspberries) must report progress towards a Nitrogen
Balance ratio target equal to 1.2. A target of 1.2 allows a Discharger to apply
120% of the amount of nitrogen required by the crop to grow and produce a
yield.

c. Beyond three years, Dischargers must demonstrate improved irrigation and
nutrient management efficiency, improved Nitrogen Balance ratios, and
reduced nitrate loading to groundwater. In the long term, the Nitrogen
Balance ratio should compare the total amount of nitrogen applied to the crop
against the total nitrogen removed at harvest, rather than the typical nitrogen
crop uptake, to accurately calculate the nitrogen remaining and avanable to
the crop or that could load to groundwater.

'79.By October 1, 2016, Tier 3 Dischargers with High Nitrate Loading Risk
farms/ranches must verify the overall effectiveness of the INMP per MRP Order
No. R3-2012-0011-03. Dischargers must identify the methods used to verify
effectiveness and include the results as a report with the Annual Compliance Form,
submitted electronically in a format specified by the Executive Officer. '

i Water Quality Buffer Plan for Tier 3 Dischargers with farms/ranches adjacent to or_’
containing a waterbody identified on the 2010 List of Impaired Waterbodies as impaired
for temperature, turbidity, or sediment

80.By October 1, 2016, Tier 3 Dischargers with farms/ranches adjacent to or
containing a waterbody identified on the 2010 List of Impaired Waterbodies as
impaired for temperature, turbidity, or sediment (see Table 1) must develop a
Water Quality Buffer Plan per MRP Order No. R3-2012-0011-03 that protects the
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listed waterbody and its associated perennial and intermittent tributaries, including
adjacent wetlands as defined by the Clean Water Act. Dischargers must submit
the Water Quality Buffer Plan as a report with the Annual Compliance Form,
submitted electronically in a format specified by the Executive Officer. The purpose
of the Water Quality Buffer Plan is to control discharges of waste that cause or
contribute to exceedances of water quality standards in waters of the State or
United States in comphance with this Order and the following Basin Plan
requnrement

a. Basin Plan (Chapter 5, p. V- 13, Section V. G 4 — Erosion and Sedimentation,
“A filter strip of appropriate width, and consisting of undisturbed soil and
riparian vegetation or its equivalent, shall be maintained, wherever possible,
between significant land disturbance activities and watercourses, lakes, bays,
estuaries, marshes, and other water bodies. For construction activities,
minimum width of the filter strip shall be thirty feet, wherever possible. ..”

b. As an alternative to the development and implementation of a Water Quality
Buffer Plan, Tier 3 Dischargers may submit evidence to the Executive Officer
to demonstrate that any discharge of waste is sufficiently treated or controlled
such that it is of sufficient quality that it will not cause or contribute to
exceedances of water quality standards in waters of the State or of the United
States.

.Tier 3 Dischargers with farms/ranches adjacent to or containing a waterbody

identified on the 2010 List of Impaired Waterbodies as impaired for temperature,
turbidity, or sediment must implement the Water Quality Buffer Plan immediately

-upon submittal, unless the plan requests a time extension that .is approved by the

Executive Officer. If the Executive Officer determines the Water Quality Buffer
Plan is not in compliance with this Order, the Executive Officer will notify the
Discharger and the Discharger must make necessary modifications accordingly.

Part G. TIME SCHEDULE

82.Time schédUles for compliance with conditions are identified in Conditions 84 — 87,

and described in Table 2 (all Dischargers) and Table 3 (Tier 2 and Tier 3
Dischargers). Milestones are identified in Table 4. Dischargers must comply with
Order Conditions by dates specified in Tables 2 and 3 in accordance with the
MRP. The Water Board will consider the following information in determining the
extent to which the Discharger is effectively controlling individual waste dlscharges
and compliance with this Order:
- a) compliance with the time schedules;

b) effectiveness of management practice 1mplementat|on
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c) effectiveness of treatment or control measures (including cooperative water
quality improvement efforts, and local and regional treatment strategles)
d) results of individual dlscharge monitoring (Tier 3); :

e) results of surface receiving water momtormg downstream of the point where
the individual discharge enters the receiving water body; .
f) other information obtained by Water Board staff during mspectrons at
operations or farms/ranches, or submitted in response to Executive Officer
orders;

83.The Executive Officer may require additional monitoring and reporting as
authorized by Water Code section 13267 in cases where Dischargers fail to
demonstrate adequate progress towards compliance as indicated by milestones
and compliance with other Conditions of the Order.

84.By October 1, 2014, Tier 3 Dischargers must effectively control individual waste
discharges of pesticides and toxrc substances to waters of the State and of the
United States.

85.By October 1, 2015, Tier 3 Dischargers must effectively control individual waste
discharges of sediment and turbidity to surface waters of the State or of the United
States.

86.By October 1, 2016, Tier 3 Dischargers must effectively control individual waste
discharges of nutrients to surface waters of the State or of the United States.

87.By October 1, 2016, Tier 3 Dischargers must effectively control individual waste
discharges of nitrate to groundwater.

88. This Order becomes effective on March 15, 2012 and expires on March 14, 2017,
uniess rescmded or renewed by the Central Coast Water Board.

l, Roger W. Briggs, Executive Officer, do hereby certify the foregoing is a full, true, and
correct copy of an Order and Attachments adopted by the California Regional Water
Quality Control Board, Central Coast Region, on March 15, 2012.

Roger W. Briggs
Executive Officer
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Table 1. 2010 Clean Water Act Section 303(d) List of Impaired Waterbodies
Impaired for Toxicity, Pesticides, Nutrients, Temperature, Turbidity, or

Sediment

Waterbody Name

Impairment(s)'

Alisal Creek (Monterey Co.) 8

Toxicity, Nutrients

Aptos Creek?®

Sediment

Arana Gulch®

Pesticides

Arroyo Paredon®

Toxicity, Pesticides, Nutrients

Beach Road Ditch?®

Nutrients, Turbidity

Bean Creek?®

"‘Sediment

Bear Creek (Santa Cruz Co.)?

Sediment

Bell Creek (Santa Barbara Co.)®

Toxicity, Nutrients

Blanco Drain®®

Pesticides, Nutrients, Turbidity

Blosser Channel

Toxicity, Nutrients

Boulder Creek®

Sediment

Bradley Canyon Creek®®

Toxicity, Nutrients, Turbidity

Bradley Channel®

Toxicity, Pesticides, Nutrients

Branciforte Creek?®

Pesticides, Sediment

Carbonera Creek®

Nutrients, Sediment

Carnadero Creek

Nutrients, Turbidity

Carneros Creek
(Monterey Co.) 2

Nutrients, Turbidity

Carpinteria Creek® Pesticides
Carpinteria Marsh (El Estero Marsh) -Nutrients
Casmalia Canyon Creek? ' Sediment

Chorro Creek?

Nutrients, Sediment

Chualar Creek®® -

Toxicity, Pesticides, Nutrients, Turbildity,
Temperature

Corralitos Creek® Turbidity

|- Elkhorn Slough®® Pesticides, Sediment
Esperanza Creek Nutrients
Espinosa Lake® Pesticides

Espinosa Slough®?

Toxicity, Pesticides, Nutrients, Turbidity

Fall Creek®

Sediment

Franklin Creek (Santa Barbara Co.)®

Pesticides, Nutrients

Furlong Creek?®

Pesticides, Nutrients, Turbidity

Gabilan Creek?®

Toxicity, Nutrients, Turbidity

Glen Annie Canyon®

Toxicity, Nutrients
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Greene Valley Creek (Santa Barbara Co.)?®

Toxicity, Pesticides, Nutrients, Turbidity,
Temperature

Kings Creek?

Sediment

Little Oso Flaco Creek®

Toxicity, Nutrients

Liagas Creek

(below Chesbro Reservoir) >°

Pesticides, Nutrients, Sediment, Turbidity

Lompico Creek®

Nutrients, Sediment

Los Berros Creek

Nutrients

Los Carneros Creek

Nutrients -

Los Osos Creek?

Nutrients, Sediment

Love Creek?

Sediment

Main Street Canal®®

Toxicity, Pesticides, Nutrients, Turbidity

McGowan Ditch

Nutrients

Merrit Ditch?®

Toxicity, Nutrients, Turbidity

Millers Canal®® Pesticides, Turbidity, Temperature
Mission Creek (Santa Barbara Co.)? Toxicity
Monterey Harbor® Toxicity

Moro Cojo Slough®®

Pesticides, Nutrients, Sediment

Morro Bay®

Sediment

Moss Landing Harbor®®

‘| Toxicity, Pesticides, Sediment

Mountain Charlie Gulch®

Sediment

| Natividad Creek??

Toxicity, Nutrients, Turbidity, Temperature

Newell Creek (Upper) 2

Sediment

Nipomo Creek®

ToxiCity, Nutrients

North Main Street Channe!

‘Nutrients

Old Salinas River Estuary®.

Pesticides, Nuirients

Old Salinas River®®

Toxicity, Pesticides, Nutrients, Turbidity

Orcutt Creek®?

Toxicity, Pesticides, Nutrients, Turbidity,
Temperature

Oso Flaco Creek®

Toxicity, Nutrients

Oso Flaco Lake®

Pesticides, Nuirients

Pacheco Creek?

Turbidity

| Pacific Ocean (Point Ano Nuevo to Soque! Point)®

Pesticides

Pajaro River®®

Pesticides, Nutrients, Sediment, Turbidity

Prefumo Creek?

Nutrients, Turbidity

Quail Creek?®

Toxicity, Pesticides, Nutrients, Turbidity,
Temperature

Rider Creek® Sediment
Rincon Creek®* Toxicity, Turbidity
‘Rodeo Creek Gulch® Turbidity
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Salinas Reclamation Canal®® ' Toxicity, Pesticides, Nutrients, Turbidity

Salinas River (lower, estuary to near Gonzales Rd
crossing, watersheds 30910 and 30920) 2°

5 | Salinas River (middle, near Gonzales Rd crossing to
: confluence with Nacimiento River) #°

Toxicity, Pestidides, Nutrients, Turbidit_y

Toxicity, Pesticides, Turbidity, Temperature

Salinas River Lagoon (North)® Pesticides, Nutrients
Salinas River Refuge Lagoon (South) 2 Turbidity
Salsipuedes Creek (Santa Cruz Co.) 2 Turbidity -

' San Antonio Creek gbelow Rancho del las Flores

Bridge at Hwy 135) Pesticides, Nutrients

San Benito River®® Toxicity, Sediment
‘ San Juan Creek {San Benito Co.) 23 Toxicity, Nutrients, Turbidity
| San Lorenzo River®® , Pesticides, Nutrients, Sediment
San Luis Obispo Creek (below Osos St) ' Pesticides, Nutrients
San Simeon Creek : ' Nutrients
San Vicente Creek (Santa Cruz Co.)? Sediment
‘| Santa Maria River®® , | Toxicity, Pesticides, Nutrients, Turbidity
Santa Rita Creek (Monterey Co.)? : Nutrients, Turbidity

| Santa Ynez River (below city of Lompoc to Ocean)® | Nutrients, Sediment, Temperature -
Santa Ynez River (Cachuma Lake to below city of

Sediment, Temperature

Lompoc)
Schwan Lake Nutrients
Shingle Mill Creek® _ ‘| Nutrients, Sediment
Shuman Canyon Creek” . Sediment
Soda Lake Nutrients
Soquel Creek® : Turbidity
'| Soquel Lagoon® ‘ Sediment
Tembladero Sloughz’3 o o Toxicity, Pesticides, Nutrients, Turbidity
Tequisquita Slough? . v Turbidity
Uvas Creek (below Uvas Reservoir) 2 Turbidity
Valencia Creek?® _ Sediment
Warden Creek Nutrients
Watsonville Creek Nutrients
| Watsonville Slough®® ~ ' Pesticides, Turbidity
| Zayante Creek™® Pesticides, Sediment

'Dischargers with farms/ranches located within 1000 feet of a surface waterbody listed for. toxicity, peshcrdes
nutrlents turbidity or sediment on the 2010 List of Impaired Waterbodies are included as Tier 2 or Tier 3;

®Tier 2 and Tier 3 Dischargers with farms/ranches adjacent to or containing a waterbody identified on the 2010
List of Impaired Waterbodies as impaired for temperature, turbidity, or sediment must conduct photo monitoring,
and Tier 3 Dischargers must also implement a Water Quality Buffer Plan.
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Table 2. Time Schedule for Compliance with Conditions for All Dischargers

(Tier 1, Tier 2, and Tier 3)

CONDITIONS

' COMPLIANCE DATE'

Submit Notice of Intent (NOI)

Within 60 days of adoption of Order or
Within 60 days acquiring ownership/ control, and

“prior to any discharge or commencement of .

activities that may cause discharge.

Submit Update to NOI

Within 60 days, upon adoption of Order and upon
change of control or ownership

Submit Notice of Termination

Immediately, when applicable

Submit Monitoring Reports per MRP

Per date in MRP

discharge of waste

Implement, and update as necessary, Ongoing
.management practices to achieve ’
compliance with this Order.

Protect existing aquatic habitat to prevent Immediately

Submit surface receiving water quality
monitoring annual report

Within one year, and annually thereafter by
January 1

Develop/update and implement Farm Plan

October 1, 2012

Install and maintain adequate backflow
prevention devices.

Qctober 1, 2012

Submit groundwater monitoring results and
information

October 1, 2013

Properly destroy abandoned groundwater
wells.

October 1, 2015 -
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Table 3. Additional Time Schedule for Compllance with Condltlons Tier 2 and

Tier 3 Dischargers

CONDITIONS

COMPLIANCE DATE

| Tier 2 and Tier 3:

Submit electronic:Annual Compliance Form

October 1, 2012, and updated annually thereafter

_by October 1.

Submit photo documentation of riparian or
wetland area habitat (if farm/ranch contains

| or is adjacent to a waterbody impaired for

temperature, turbidity, or sediment)

October 1, 2012, and every four years thereafter by

October 1.

Calculate Nitrate Loading Risk level and
report in electronic Annual Compliance Form

October 1, 2012, and annually thereafter by
October 1.

Submit total nitrogen applied in electronic
Annual Compliance Form (if dlscharge has
High Nitrate Loadlng Rlsk) '

October 1, 2014, and annually thereafter by

{ October 1.

Only Tier 3:

[nitiate individual surface water discharge
monitoring

October 1, 2013

Determine Crop Nitrogen Uptake (if ,
discharge has High Nitrate Loading Risk)

October 1, 2013

Submit individual surface water discharge
monitoring data

March 15, 2014,
October 1, 2014 . v
and annually thereafter by October 1

Submit INMP elements in electronic Annual
Compliance Form (if discharge has High
Nitrate Loading Risk), including Nitrogen
Balance Ratio

October 1, 2015, and annually thereafter by
October 1 '

Submit progress towards Nitrogen Balance
Ratio target equal to one (1) for crops in
annual rotation (e.g., cool season
vegetables) or alternative, (if discharge has
High Nitrate Loading Risk)

Submit progress towards Nitrogen Balance
Ratio target equal to 1.2 for annual crops
occupying the ground for the entire year
(e.g., strawberries or raspberries) or
alternative, (if discharge has ngh Nitrate
Loading Rlsk)

October 1, 2015

Submit Water Quality Buffer Plan or
alternative (if farm/ranch contains or is
adjacent to a waterbody impaired for
temperature, turbidity, or sediment)

October 1, 2016

Submit INMP Effectiveness Report (if
discharge has High Nitrate Loading Risk)

October 1, 2016
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Table 4. Time Schedule for Milestones

MILESTONES'

' DATE

Tier 1, Tier 2 and Tier 3:

Measurable progress towards water quality
standards in waters of the State or of the
United States', or

Water quality standards met in waters of the
State or of the United States.

Ongoing

October 1, 2016

Only Tier 3:

Pesticide and Toxic Substances Waste
Discharges to Surface Water:

- One of two individual surface water
discharge monitoring samples is not toxic

- Two of two individual surface water
discharge monitoring samples are not toxic

October 1, 201 4
- t

October 1, 2015 '

Sediment and Turbidity Waste Discharges to
Surface Water

- Four individual surface water discharge
monitoring samples are collected and
analyzed for turbidity.

- 75% reduction in turbidity or sediment load
in individual surface water discharge relative
to October 1, 2012 load (or meet water
quality standards for turbidity or sediment in
individual surface water discharge)

October 1, 2014

October 1, 2015

Nutrient Waste Discharges to Surface Water

- Four individual surface water discharge
monitoring samples are collected and
analyzed

- 50% load reduction in nutrients in individual
surface water discharge relative to October
1, 2012 load (or meet water quality
standards for nutrients in individual -
discharge)

October 1, 2014

October 1, 2015
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- 75% load reduction in nutrients in individual | October 1, 2016
surface water discharge relative to October
1, 2012 load (or meet water quality
standards for nutrients in individual surface
water discharge)

Nitrate Waste Discharges to Groundwater

- Achieve annual reduction in nitrogen | October 1, 2016 and annually thereafter
loading to groundwater based on Irrigation :

and Nutrient Management Plan effectiveness
and load evaluation

‘- Achieve Nitrogen Balance Ratio equal to
one (1) for crops in annual rotation (e.g., cool
season vegetables) or alternative, (if :
discharge has High Nitrate Loading Risk)

- Achieve Nitrogen Balance Ratio equal to October 1, 2015
1.2 for annual crops occupying the ground :

for the entire year (e.g., strawberries or
raspberries) or alternative, (if discharge has
High Nitrate Loading Risk)

Indicators of progress towards milestones includes, but is not limited to data and information related to a)
management practice  implementation and effectiveness, b) treatment or control measures, c) individual
discharge monitoring results, d) receiving water monitoring restilts, and e) related reporting.
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL COAST REGION

ORDER NoO. R3-2012-0011-
ATTACHMENT A

ADDITIONAL FINDINGS, APPLICABLE WATER QUALITY CONTROL PLANS AND
DEFINITIONS :
: For :
CONDITIONAL WAIVER OF WASTE DISCHARGE REQUIREMENTS
| | FOR | - |
DISCHARGES FROM IRRIGATED LANDS

 Order No. R3-2012-0011 (Conditional Waiver of Waste Discharge Requirements for

Discharges from lrrigated Lands) requires Dischargers to comply with applicable state
plans and policies and applicable state and federal water quality standards and to
prevent nuisance. Water quality standards are set forth in state and federal plans,
policies, and regulations. The California Regional Water Quality Control Board Central
Coast Region’s (Central Coast Water Board) Water Quality Control Plan contains
specific water quality objectives, beneficial uses, and implementation plans that are
applicable to discharges of waste and/or waterbodies that receive discharges of waste
from irrigated lands. - The State Water Resources Control Board (State Water Board)
has adopted plans and policies that may be applicable to discharges of waste and/or
surface waterbodies or groundwater that receive discharges of waste from irrigated
lands. The United States Environmental Protection Agency (USEPA) has adopted the
National Toxics Rule and the California Toxics Rule, which constitute water quality
criteria that apply to waters of the United States.

The specific waste constituents required to be monitored and the applicable water
quality standards that protect identified beneficial uses for the receiving water are set
forth in Monitoring and Reporting Program (MRP) Order No. R3-2012-0011-01, MRP
Order No. R3-2012-0011-02, and MRP Order No. R3-2012-0011-03.

This Attachment A Iists additional findings (Part A), relevant plans, policies, regulations
(Part B), and definitions of terms (Part C) used in Order No. R3-2012-0011. :
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PART A. ADDITIONAL FINDINGS

_The California Regional Water Quality Control Board, Central Coast Region additionally
finds that:

- 1. The Central Coast Water Board is the principal state agency in the Central Coast
Region with primary responsibility for the coordination and control of water quality.
(Cal. Wat. Code § 13001, Legislative Intent) The purpose of this Order is to is focus
on the highest water qualrty priorities and maximize water quality protection to
ensure the long-term reliability and availability of water resources of sufficient supply

-~ and quality for all present and future beneficial uses, including drinking water and
aquatic life. Given the magnitude and severity of water quality impairment and
impacts to beneficial uses caused by irrigated agriculture and the significant cost to
the public, the Central Coast Water Board finds that it is reasonable and necessary
to require specific actions to protect water quality.

2. - The Central Coast Water Board recognizes that Dischargers may not achieve
immediate compliance with all requirements. Thus, this Order provides reasonable
schedules for Dischargers to reach full compliance over many years by
implementing management practices and monitoring and reporting programs that
demonstrate and verify measurable progress annually. This Order includes specific
dates to achieve compliance with this Order and milestones that will reduce pollutant

~loading or impacts to surface water and groundwater in the short term (e.g., a few
years) and achieve water quality standards in surface water and groundwater in the
longer term (e.g., decades); some compliance dates extend beyond the term of this
Order. The focus of this Order is non-tile drain discharges, although Tier 3 tile drain
discharges on individual farms/ranches must be monitored. Dischargers with tile
drains must also describe management practices used or proposed to be 'used to
attain water quality standards or minimize exceedances in receiving waters while
making progress to attain water quality standards. The Executive Officer will
evaluate any proposed longer tlmeframes to address tile-drain discharges.

According to California Water Code Section 13263(g), the discharge of waste to
waters of the State is a privilege, not a right. [t is the responsibility of dischargers of
waste from irrigated lands to comply with the Water Code by seeking waste
discharge requirements (WDRs) or by complying with a waiver of WDRs. This Order
waiving the requirement to obtain WDRs provides a mechanism for dischargers of
waste from irrigated lands to meet their responsibility to comply with the Water Code
and to prevent degradation of waters of the State, prevent nuisance, and to protect
the beneficial uses. Dischargers are responsible for the quality of surface waters
and ground waters that have received discharges of waste from their irrigated lands.

AGRICULTURAL AND WATER RESOURCES IN THE CENTRAL COAST REGION
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-4, In the Central Coast Regidn,.hearly all agricultural, municipal, industrial, and

domestic water supply comes from groundwater.  Groundwater supplies
approximately 90 percent of the drinking water on the Central Coast. Currently,
more than 700 municipal public supply wells in the Central Coast Region provide
drinking water to the public. In addition, based on 1990 census data, there are
more than 40,000 permitted private wells in the Region, most providing domestic
- drinking water to rural households and communities from shallow sources. The
‘number of private domestic wells has likely significantly increased in the past 20

.years due to population growth. .

5. Inthe Salinas', Pajaro, and Santa Maria groundwa_ter basins, agriculture accounts
for approximately 80 to 90 percent. of groundwater pumping (MCWRA, 2007;
-PVWMA, 2002; Luhdorff and Scalmanini Consulting Engineers. April 2009).

- 8. The Central Coast Region supports some of the most significant biodiversity of any

temperate region in the world and is home to the last remaining population of the
California- sea otter, three sub-species of threatened or endangered steelhead
~ (Oncorhynchus mykiss) and one sub-species of endangered coho salmon
(Oncorhynchus kisutch). The endangered marsh sandwort (Arenaria paludicola),
Gambel’s watercress (Nasturtium rorippa gambelii), California least tem (Sterna
antillarum browni), and threatened red-legged frog (Rana aurora) are present in

the region.

7.  Several watersheds drain into'Monterey Bay National Marine Sanctuary, one of the
largest marine sanctuaries in the world. Elkhorn Slough is one of the largest
remaining tidal wetlands in the United States and one of the Nationa| Oceanic and
Atmospheric Administration (NOAA) designated National Estuarine Research
Reserves. The southern portion includes the Morro Bay National Estuary and its
extensive salt marsh habitat. .

8. The two endangered plants, marsh sandwort and Gambel's watercress, are
critically imperiled and their survival depends upon the health of the Oso Flaco
watershed. The last remaining known population of marsh sandwort and one of the
last two remaining known populations of Gambel’s watercress occur in Oso Flaco
Lake (United States Department of the Interior Fish and Wildlife Service, 2007).

9. The Central Coast of California is one of the most productive and profitable
agricultural regions in the nation, reflecting a gross production value of more than
six billion dollars in 2008 and contributing to more than 14 percent of California’s
agricultural economy.. The region produces many high value specialty crops
including lettuce, strawberries, raspberries, artichokes, asparagus, broccoli,
carrots, cauliflower, celery, fresh herbs, mushrooms, onions, peas, spinach, wine
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10.

11,

12,

13.

14.

grapes, tree fruit and nuts. -An adeqUate water supply of sufficient quality is critical

- to supporting the agricultural industry on the Central Coast.

LEGAL AND REGULATORY CONSIDERATIONS

'This Attachment A to Order No. R3-2012-0011 identifies applicable plans and

policies adopted by the State Water Board and the Central Coast Water Board that
contain regulatory requirements that apply to the discharge of waste from irrigated
lands. This Attachment A also provides definitions of terms for purposes of this

Order.

The Water Code grants authority to the State Water Board with respect to State
water rights and water quality regulations and policy, and establishes nine
Regional Water Boards with authority to regulate discharges of waste that could
affect the quality of waters of the State and to adopt water quality regulations and

- policy.

As further described in the Order, discharges from irrigated lands affect the quality
of the waters of the State depending on the quantity of the waste discharge,
guantity of the waste, the quality of the waste, the extent of treatment, soil
characteristics, distance to surface water, depth to groundwater, crop type,
implementation of management practices and other site-specific factors.
Discharges from irrigated lands have impaired and will continue to impair the

quality of the waters of the State within the Central Coast Region if' such

discharges are not controlled.

Water Code Section 13267(b)(1) authorizes the Central Coast Water Board to
require dischargers to submit technical reports necessary to evaluate Discharger
compliance with the terms and conditions of this Order and to assure protection of
waters of the State. The Order, this Attachment A, and the records of the Water
Board provide the evidence demonstrating that discharges of waste from irrigated

" lands have degraded and/or poliuted the waters of the state. Persons subject to

this Order discharge waste from irrigated lands that impacts the quality of the
waters of the state. Therefore it is reasonable to require such persons to prepare
and submit technical reports. .

Water Code Section 13269 provides that the Central Coast Water Board may
waive the requirement in Water Code section 13260(a) to obtain WDRs. Water
Code section 13269 further provides that any such waiver of WDRs shall be
conditional, must include monitoring requirements unless waived, may not exceed
five years in duration, and may be terminated at any time by the Central Coast
Water Board or Executive Officer.
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15.

16.

17.

18.

19.

Water Code Section 13269(a)(4)(A) authorizes the Central Coast Water Board to
include as a condition of a conditional waiver the payment of an annual fee
established by the State Water Board. California Code of Regulations, Title 23,
Division 3, Chapter 9, Article 1, Section 2200.3 sets forth the applicable fees. The
Order requires each: Dlscharger to pay an annual fee to the State Water Board in
compliance with the fee schedule.

The Water Quality Control Plan for the Central Coast Basin (Basin Plan)
designates beneficial uses, establishes water quality objectives, contains programs
of implementation needed to achieve water quality objectives, and references the
plans and policies adopted by the State Water Board. The water quality objectives
are required to protect the beneficial uses of waters of the State |dent|f|ed in this
Attachment A.

The Order is consistent with the Basin Plan because it requires Dischargers to
comply with applicable water quality standards, as defined in this Attachment A,
and requires terms and conditions, including implementation of management
practices. The Order also requires monitoring and reporting as defined in MRP
Order No. R3-2012-0011-01, MRP Order No. R3-2012-0011-02, and MRP Order
No. R3-2012-0011-03 to determine the effects of discharges of waste from
irrigated lands on water quality, verify the adequacy and effectiveness of this
Order’s terms and conditions, and to evaluate individual D|schargers compliance -
with thls Order. :

Water Code Section 13246 requires boards, in carrying out activities that affect
water quality to comply with State Water Board policy for water quality control.
This Order requires compliance with appllcable State Water Board policies for

- water quality control.

This Order is consistent with the requirements of the Policy for Implementation and
Enforcement of the Nonpoint Source Pollution Control Program (NPS Policy)
adopted by the State Water Board in May 2004. The NPS Policy requires, among
other key elements, that an NPS control implementation program’s ultimate
purpose shall be explicitly stated and that the implementation program must, at a
minimum, address NPS pollution in a manner that achieves and maintains water
quality objectives and beneficial uses, including any applicable anti-degradation
requirements. The NPS Policy improves the State's ability to effectively manage
NPS pollution and conform to the requirements of the Federal Clean Water Act and
the Federal Coastal Zone Act Reauthorization Amendments of 1990. The NPS
Policy provides a bridge between the State Water Board's January 2000 NPS
Program Plan and its 2010 Water Quality Enforcement Policy. The NPS Policy’s
five key elements are:

PETITION FOR REVIEW, Exhibit A



ATTACHMENT A. : : _ _ 45-
ORDER NO. R3-2012-0011 ~ |
CONDITIONAL WAIVER OF

WASTE DISCHARGE REQUIREMENTS

20.

21.

22.

FOR DISCHARGES FROM IRRIGATED LANDS -

a. Key Element #1 - Addresses NPS pollutlon in a manner that achieves and
'~ maintains water quality objectives and beneficial uses ‘
b. Key Element #2 - Includes an implementation program with descriptions of
the Management Practices (MPs) and other program elements and the
‘process to be used to ensure and verify proper MP implementation
‘c. Key Element #3 - Includes a specific time schedule and corresponding
quantifiable milestones designed to measure progress toward reaching
the specified requirements
d. Key Element #4 - Contains monitoring and reportmg requirements that
- allow the Water Board, dischargers, and the public to determine that the
‘program is achieving its stated purpose(s) and/or whether additional or
_ different MPs or other actions are required
e. Key Element #5 - Clearly discusses the potential consequences for failure
to achieve the NPS control implementation program'’s stated purposes

Consnstent with the NPS Policy, management practice lmplementatlon assessment
may, in some cases, be used to measure nonpoint source control progress.
However, management practice implementation never may be a substitute for
meeting water quality requirements.

This Order is consistent with provisions of State Water Resources Control Board
Resolution No. 68-16, “Statement of Policy with Respect to Maintaining High
Quality of Waters in California.” Regional boards, in regulating the discharge of
waste, must maintain high quality waters of the State until it is demonstrated that
any change in quality will be consistent with maximum benefit to the people of the
State, will not unreasonably affect beneficial uses, and will not result in water
quality less than that described in the Regional Board’s policies. The Order will
result in improved water quality throughout the region. Dischargers must comply
with all applicable provisions of the Basin Plan, including water quality objectives,
and implement best management practices to prevent pollution or nuisance and to.
maintain the highest water quality consistent with the maximum benefit to the -
people of the State. The conditions of this waiver will protect high quality waters

~and restore waters that have already experienced some degradation.

This Order is consistent with State Water Board Resolution 68-16. This Order
requires Dischargers to 1) comply with the terms and conditions of the Order and -
meet applicable water quality standards in the waters of the State; 2) develop and
implement management practices, treatment or control measures, or change
farming practices, when discharges are causing or contributing to exceedances of

- applicable water quality standards; 3) conduct activities in a manner to prevent

nuisance; and 4) conduct activities required by MRP Order No. R3-2012-0011-01,
MRP Order No. R3-2012-0011-02, and MRP Order No. R3-2012-0011-03, and
revisions thereto.
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24,

25

26.

27.

28.

29.

RATIONALE FOR THIS ORDER

On April 15, 1983, the Central Coast Water Board approved a policy waiving
WDRs for 26 categories of discharges, including irrigation return flows and non-
NPDES stormwater runoff. Pursuant to Water Code Section 13269, these waivers
terminated on January 1, 2003.

On July 9, 2004, the Central Coast Water Board adopted Resolution No. R3-2004-
0117 establishing the 2004 Agricultural Order. '

Dischargers enrolled in the 2004 Agricultural Order established the Cooperative
Monitoring Program (CMP) in compliance with monitoring requirements. The CMP
collected and analyzed data for 15 to 20 parameters from 50 sites in multiple
watersheds and identified severe surface water quality impairments resulting from
agricultural land uses and discharges. = CMP did not attempt to identify the-

-individual farm operations that are causing the surface water quality impairments.

The lack of discharge monitoring and reporting, the lack of verification of on-farm
water quality improvements, and the lack of public transparency regarding on-farm
discharges, are critical limitations of the 2004 Agricultural Order, especially given
the scale and severity of the surface water and groundwater impacts and the
resulting costs to society. The Order addresses these limitations.

The Central Coast Water Board extended the 2004 Agricultural Order multiple
times. The 2004 Agricultural Order expires on September 30, 2012.

The Central Coast Water Board reviewed all available data, including information

collected in compliance with the 2004 Agricultural Order, and determined that
discharges of waste from irrigated lands continue to result in degradation and
pollution of surface water and groundwater, and impairment of beneficial uses,

_ including drinking water and aquatic habitat, -and determined that additional

conditions are necessary to ensure protection of water quality and to measure the
effectiveness of implementation of the Order.

It is appropriate to adopt a waiver of WDRs for this category of discharges
because, as a group, the discharges have the same or similar waste from the
same or similar operations and use the same or similar treatment methods and
management practices (e.g., source control, reduced agricultural surface runoff,
reduced chemical use, holding times, cover crops, etc.).

It is appropriate to regulate discharges of waste from irrigated lands under a
conditional waiver rather than individual WDRs in order to simplify and streamline
the regulatory process. Water Board staff estimate that there are more than 3000
individual owners and/or operators of irrigated lands who discharge waste from
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_irrigated lands; therefore, it is not sn efficient use of resources to adopt individual -
WDRs for all Dischargers within a reasonable time.

30. This Order is in the publis interest because:

a. The Order was adopted in compliance with Water Code Sectlons 13260,
13263, and 13269 and other applicable law;

b. The Order requires compliance with water quality standards :

c. The Order includes conditions that are intended to ehmmate reduce and
prevent pollution and nunsance and protect the beneﬂcnal uses of the waters
of the State;

d. The Order contains more specific and more stringent conditions for
protection of water quality compared to the 2004 Agricultural Order;

e. The Order contains conditions that are similar to the conditions of municipal
stormwater NPDES permits, including evaluation and implementation of
management practices to meet applicable water quality standards and a
more specific MRP;

f. - The Order focuses on the highest priority water quahty issues and most
severely impaired waters; ‘

g. The Order provides for an efficient and-effective use of Central Coast Water
Board resources, given the magnitude of the discharges and number of

- persons who discharge waste from irrigated lands;

h. The Order provides reasonable flexibility for the Dischargers who seek
coverage under this Order by providing them with a reasonable time
schedule and options for complying with the Water Code.

31. This Order waives the requirement for Dischargers to obtain WDRs for discharges
- of waste from irrigated lands if the Dischargers are in compliance with the Order.
This Order is conditional, may be terminated at any time, does not permit any
illegal activity, does not preclude the need for permits that may be required by
other State or local government agencies, and does not preclude the Central Coast
Water Board from administering enforcement remedies (mcludmg civil liability)
pursuant to the Water Code. :

32. The Central Coast Water Board may consider issuing individual WDRs to some
D|schargers because of their actual or potential contribution to water quality
impairments, history of violations, or other factors.

IMPACTS TO WATER QUALITY FROM AGRICULTURAL DISCHARGES
Impacts to Groundwater — Drinking Water and Human Health
33. Nitrate poliution of drinking water supplies is a critical problem throughout the

Central Coast Region. Studies indicate that fertilizer from irrigated agriculture is
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34.

35,

the primary source of nitrate pollution of drinking water wells and that significant
loading of nitrate continues as a result of agricultural fertilizer practices (Carle,
S.F., et al,, June 2006).

“Groundwater pollution from nitrate se\)erely impacts public drinking water supplies

in the Central Coast Region. A Department of Water Resources (DWR, 2003)
survey of groundwater quality data collected between 1994 and 2000 from 711
public supply wells in the Central Coast Region found that 17 percent of the wells
(121 wells) detected a constituent at concentrations above one or more California
Department of Public Health (CDPH) drinking water standards or primary
maximum contaminant levels (MCLs). Nitrate caused the most frequent MCL

-exceedances (45 mg/L nitrate as nitrate or 10 mg/L nitrate- as nitrogen), with

approximately 9 percent of the wells (64 wells) exceeding the drinking water

“standard for nitrate. According to data reported by the State Water Resources

Control Board’s Groundwater Ambient Monitoring and Assessment Program
(GAMA) GeoTracker. website (http://www.waterboards.ca.gov/gama/), recent
impacts to public supply wells are greatest in portions of the Salinas Valley (up to
20 percent of wells exceeding MCLs) and Santa Maria (approximately 17 percent)
groundwater basins. In the Gilroy-Hollister.Groundwater Basin, 12.5 percent of the
public supply wells exceed MCLs (data obtained using the GeoTracker DPH Public
Supply Well Search Tool for nitrate for wells located in the Gilroy-Hollister
groundwater basin. The well data includes Department of Public Health data for
well sampling information ranging from 2006 until:2009). CDPH identified over half
of the drinking water supply wells as vulnerable to discharges from agricultural-
related activities in that basin. - This information is readily tracked and evaluated
because data are collected on a regular frequency, made publicly available, and"
public drmkmg water supplies are regulated by CDPH as required by Cahforma
law.

Groundwater pollution from nitrate severely impacts shallow domestic wells in the
Central Coast Region resulting in unsafe drinking water in rural communities. -
Domestic wells (wells supplying one to several households) are typically drilled in
relatively shallow groundwater, and as a result exhibit higher nitrate concentrations
than deeper public supply wells: Water quality monitoring of domestic wells is not’
generally required and water quality information is not readily available; however,
based on the available data, the number of domestic wells that exceed the nitrate
drinking water standard is likely in the range of hundreds or thousands. Private
domestic well water quality is not regulated and rural residents are likely drinking
water from these impaired sources without - treatment and without knowing the
quality of their drinking water.

[n the northern Salinas Valley, 25 percent of 352 wells sampled (88 wells) had

concentrations above the nitrate drinking water standard. In other portions of the
Salinas Valley, up to approximately 50 percent of the wells surveyed had
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38

39.

40.

41,

concentrations above the nitrate drinking water standard, with average
concentrations nearly double the drinking water standard - and the highest
concentration of nitrate approximately nine times the drinking water standard
(Monterey County Water Resources Agency [MCWRA], 1995). Nitrate
exceedances in the Gilroy-Hollister and Pajaro groundwater basins reflect similar
severe impairment, as reported by local water agencies/districts for those basins
(SCVWD, 2001; SWRCB, 2005; San Benito County Water District, 2007;
Kennedy/Jenks Consultants, 2008).

Local county and water district reports indicate that in the Pajaro River watershed,
the highest recent nitrate concentration (over 650 mg/L nitrate, more than 14 times

* the drinking water ‘standard) occurred in shallow wells in the eastern San Juan

subbasin under intense agricultural production. High values of nitrate
concentration in groundwater (greater than 500 mg/L nitrate) have also been
reported in the Llagas subbasin and the lower Pajaro coastal aquifer.

The costs of groundwater pollution and impacts to beneficial uses caused by
irrigated ‘agriculture are transferred to the public. Public drinking water systems
expend millions of dollars in treatment and replacement costs and private well
owners must invest in expensive treatment options or find new sources. Rural
communities, those least able to buy alternative water sources, have few options to
replace the contaminated water in their homes. This Order addresses
groundwater pollution to ensure protection of beneficial uses and public health.

Excessive concentrations of nitrate or nitrite in drinking water are hazardous to

“human health, especially for infants and pregnant women. The United States

Environmental Protection Agency (USEPA) established a nitrate drinking water
standard of 45 mg/L nitrate as nitrate (10 mg/L nitrate as nitrogen). While acute
health effects from excessive nitrate levels in drinking water are primarily limited to
infants” (methemoglobinemia or "blue- baby syndrome"), research evidence

. suggests there may be adverse health effects (i.e., increased risk of non-
~ Hodgkin's, diabetes, Parkinson’s disease, alzheimers, endrocrine disruption,

cancer of the organs) among adults as a result of long-term consumption exposure
to nitrate (Sohn, E., 2009; Pelley, J., 2003; Weyer, P., et. al;, 2001, Ward, M.H., et.
al., 1996). ' ‘

Nitrogen compounds are known to cause cancer. University of lowa research
found that up to 20 percent of ingested nitrate is transformed in the body to nitrite,
which can then undergo transformation in the stomach, colon, and bladder to form
N-nitroso compounds that are known to cause cancer in a variety of organs in
more than 40 animal species, including primates (Weyer, P., et. al., 2001).

In many cases, whole communities that rely on groundwater for drinking water are
threatened due to nitrate pollution, including the community of San Jerardo and
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other rural communities in the Salinas Valley. Local agencies and consumers
have reported impacts to human health resulting from nitrate contaminated
groundwater likely due to agricultural land uses, and spent significant financial
resources to ensure proper drinking water treatment and reliable sources of safe
drinking water for the long-term (CCRWQCB, 2009).

Current strategies for addressing nitrate in groundwater to achieve levels
protective of human health typically include avoidance (abandoning impacted wells
or re-drilling to a deeper zone), groundwater treatment to remove nitrate (i.e.,
dilution using blending, ion exchange, reverse osmosis, biological denitrification,
and distillation), or developing additional water supplies (i.e., percolation ponds,
surface water pipelines, reservoirs) to dilute nitrate-impacted sources
(Lewandowski, A.M., May 2008; Washington State Department of Health, 2005).

The costs to treat and clean up existing nitrate pollution to achieve levels that are
protective of human health are -very expensive to water users (e.g., farmers,

. municipalities, domestic well users). Research indicates that the cost to remove

nitrate from groundwater can range from hundreds of thousands to millions of
dollars annually for individual municipal or domestic wells (Burge and Halden,
1999; Lewandowski, May 2008). Wellhead treatment on a region-wide scale is
estimated 'to cost billions of dollars. Similarly, the cost to actively clean up nitrate
in groundwater on a region wide scale would also cost billions of dollars, and would

-be logistically difficult. If the nitrate loading due to agricultural activities is not

significantly reduced, these costs are likely to increase significantly.

Many public water supply systems are required to provide well-head treatment or
blending of drinking water sources, at significant cost, to treat nitrate before
delivery to the drinking water consumer due to elevated concentrations of nitrate in
groundwater. The community of San Jerardo (rural housing cooperative of
primarily low-income farmworker families with approximately 250 residents) initially
installed well-head treatment to treat groundwater contaminated with nitrate and
other chemicals at significant cost, with on-going monthly . treatment costs of
approximately $17,000. Monterey County public health officials determined that
the community of San Jerardo requires a new drinking water well to ensure safe
drinking water quality protective of public health at an approximate cost of more
than $4 million. The City of Morro Bay uses drinking water supplies from Morro
and Chorro groundwater basins. Study results indicate that agricultural activities in
these areas, predominantly over-application of fertilizer, have impacted drinking
water supplies resulting in nitrate concentrations more than four times the drinking
water standard (Cleath and Associates, 2007). The City of Morro Bay must blend
or provide well-head treatment to keep nitrate concentrations at.levels safe for

~ drinking water at significant cost (City of Morro Bay, 2006). The City of Santa -

Maria public supply wells are also impacted by nitrate (in some areas nearly twice
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the dnnkrng water standard) and must also blend sources to provide safe drlnklng
water (City of Santa Maria, 2008)

Impacts to Groundwater — Nitrate and Salts

45.

46.

47.

48.

Groundwater pollution due to salts is also one of the most significant and critical
problems in the Central Coast Region. Agricultural activities are a significant
cause of salt pollution (Monterey County Flood Control and Water Conservation
District, 1990). Salt increases in irrigated agricultural coastal basrns are primarily

. due to the following:.

a. Seawater intrusion within the coastal basins (e.g., Salinas and Pajaro
groundwater basins) caused primarily by excessive agricultural pumping
(MCWRA, 2007). :

b.  Agricultural pumping/recycling of groundwater that concentrates salts in

the aquifers.

Agricultural leaching of salts from the root zone.

The importation of salts into the basin from agricultural soil amendments

and domestic/municipal wastewater discharges. :

oo

Based on the high proportion of groundwater extractions, agricultural pumping of
groundwater contributes to saltwater intrusion into the Salinas and Pajaro
groundwater basins, .which is causing increasing portions of the groundwater
basins to be unusable for agriculture and munIC|pal supply (MCWRA 2008 and
Pajaro Valley Water Resource Agency, 2002).

Agricultural activities contribute significant loadrng of nitrates into groundwater from
the following sources (Monterey County Flood Control and Water Conservation
District, 1988):

a. Intensive fertilizer applications on permeable soils.
b. Liquid fertilizer hookups on well pump discharge lines lacking backflow
prevention devices.
c. Groundwater wells that are screened through multiple aquifers, thereby
acting as conduits for pollution transport into deeper groundwater.
d. Spills and/or uncontrolled wash water or runoff from fertilizer handling and
- storage operations.

Agricultural waste discharges contribute to pollution of groundwater basins most
vulnerable to waste migration, including major portions of the Santa Maria, Salinas,
and Gilroy-Hollister groundwater basins.” However, any groundwater basin,

including those that are confined (pressured), are susceptible to downward waste
- migration through improperly constructed, operated (e.g., fertigation or chemigation

without backflow prevention), or abandoned wells. Additionally, land with
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pérmeable. soils and shallow groundwater are susceptible to downward waste
migration. Such areas of groundwater vulnerability often overlap with important
recharge areas that serve to replenish drinking water supplies.

Agricultural discharges of fertilizer are the main source of nitrate pollution to
shallow groundwater based on nitrate loading studies conducted in the Llagas
subbasin and the lower Salinas groundwater basin (Carle, S.F., et al., June 20086).
In 2007, the California Department of Food and Agriculture (CDFA) reported that
approximately 56 million pounds of nitrogen were purchased as fertilizer in
Monterey County. A 1990 Monterey County study of nitrate sources leaching to
soil and potentially groundwater in Santa Cruz and Monterey Counties indicated
that irrigated agriculture contributes approximately 78 percent of the nitrate loading

to groundwater in these areas (Monterey County Flood Control and Water

Conservation District, November 1990).

A groundwater study in the Llagas subbasin indicates that nitrate pollution in
groundwater is elevated- in the shallow aquifer because it is highly vulnerable due
to high recharge rates and rapid transport, and that the dominant source of nitrate
is synthetic fertilizers. Groundwater age data in relation to nitrate concentration
indicate that the rate of nitrate loading to the shallow aquifer is not yet decreasing
in the areas sampled. In areas east of Gilroy, groundwater nitrate concentrations

-more than double the drinking water standard correspond to younger groundwater

ages (less than seven years old and in some cases less than two years old),
indicating that the nitrate pollution is due to recent mtrate loadmg and not legacy
farming practices (Moran et al., 2005). _

The University of Cahfornra Center for Water Resources (WRC) deve‘loped the

Nitrate Groundwater Pollution Hazard Index (Nitrate Hazard Index) in 1995. The

Nitrate Hazard Index identifies agricultural fields with the highest vulnerability for
nitrate pollution to groundwater, based on soil, crop, and irrigation practices.
Based on the Nitrate Hazard Index, the following crop types present the greatest
risk for nitrate loading to groundwater: Beet, Broccoli, Cabbage, Cauliflower,
Celery, Chinese Cabbage (Napa),Collard, Endive, Kale, Leek, Lettuce, Mustard,
Onion, Spinach, Strawberry, Pepper, and Parsley. :

Impacts to Groundwater — Pesticides

52.

93.

The Department of Pesticide Regulation (DPR) has identified two Groundwater
Protection Areas that are vulnerable to pesticide contamination in San Luis Obispo
County (south of Arroyo Grande, west of Nipomo Mesa, and north of the Santa
Maria River) and Monterey County (Salinas area). '

Based on a 2007 DPR report, pesticide detections in groundwater are rare in the
Central Coast region. Of 313 groundwater wells sampled in the Central Coast
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region, six wells (1.9%) had pesticide detections in less than two samples
(considered unverified detections).

A review of DPR data collected from 1984 — 2009 indicates that the three
pesticides/pesticide degradates with the highest detection frequency in
groundwater were chlorthal-dimethyl and degradates (total), TPA (2,3,5,6-
tetrachloroterephthalic acl) and carbon disulfide. Compounds reported by DPR
above a preliminary health goal (PHG) or drinking water standard include (by

- county): ethylene dibromide (2002), atrazine (1993), and dinoseb (1987) Monterey;

heptachlor (1989), ethylene dibromide (1989) Santa Barbara; benzene (various
dates 1994-2007), 1,2,4-trichlorobenzene (1991) Santa Cruz; ethylene dibromide
(1994, 2008, 2009) San Luis Obispo; and 1,1,2,2-tetrachloroethane (1998) Santa
Clara. :

Results. from pesticide analyses conducted as part of the Groundwater Ambient
Monitoring and Assesment Program (GAMA) studies in the Central Coast region
(Kulongoski, 2007; Mathany 2010) indicate a significant presence of pesticides in

groundwater. GAMA achieved ultra-low detection levels of between 0.004 and

0.12 micrograms per liter (generally less than .01 micrograms per liter). Out of 54

wells sampled in groundwater basins in the south coast range study unit (bounded

by the Santa Lucia and San Luis Ranges, and San Raphael Mountains to the north

- and east, and the Santa Ynez mountains to the south), 28 percent of the wells had

11 pesticides or pesticide degradates detected in groundwater samples, with the

" three most abundant detections being deethylatrazine (18.5 percent), atrazine (9.3

percent), and simazine (5.6 percent). Twenty-eight percent of 97 wells sampled
in"the Monterey Bay and Salinas Valley Basins had pesticide detections, including
18 percent for simazine, 11 percent for deethylatrazine, and 5 percent for atrazine.
None of the pesticides detected as part of the GAMA program exceeded any
drinking water standard or health-based threshold value.

Impacts to Surface Water

The 2010 Clean Water Act Section 303(d) List of Impaired Waterbodies for the
Central Coast Region (2010 List of Impaired Waterbodies) identified surface water
impairments for approximately 700 waterbodies related to a variety of pollutants
(e.g. salts, nutrients, pesticides/toxicity, and sediment/turbidity). Sixty percent of
the surface water listings identified agriculture as one of the potential sources of
water quality impairment. ‘

The impact from agricUltural discharges on surface water quality is or has been
monitored by various monitoring programs, including:

a. The Central Coast Water Board’s Ambient Monitoring Program: Over the past
- 10 years, the Central Coast Ambient Monitoring Program (CCAMP) has
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collected and analyzed water quality data to address 25 conventional water
quality parameters from 185 sites across the Central Coast Region to assess
surface water quality. To support analysis of conventional water quality data
CCAMP has collected bioassessment data from 100 of the 185 sites, water
toxicity data from 134 of the 185 sites, and sediment toxicity from 57 of the
185 sites. CCAMP data show widespread toxncnty and pollutlon in agrlcultural
areas.

b. Cooperative Monitoring Program (CMP): Over the last five years, the CMP
has focused on assessing agricultural water quality for the 2004 Agricultural
Order, and collected and analyzed data for 15 to 20 parameters from 50 sites
in multiple watersheds. CMP data show widespread toxicity and pollution in
agricultural areas. ’

Data from CCAMP and CMP indicate that surface waterbodies are- severely
impacted in the lower Salinas and Santa Maria watersheds due to the intensive
agricultural activity in these areas, and water quality m these areas are the most
severely impaired in the Central Coast Region.

Impacts to Surface Water — Nutrients

59.

60.

61.

Nitrate pollution in surface water is widespread in the Central Coast Region, with
46 waterbodies listed as impaired for this pollutant on the 2010 List of Impaired
Waterbodies List. Seventy percent of these nitrate listings occur in the three major
agricultural watersheds:  Salinas area (16 waterbodies), Pajaro River (5
waterbodies) and Santa Maria River (12 waterbodies). Other significant nitrate
listings fall in small drainages in areas of intensive agriculture or greenhouse
activity along the south coast, including Arroyo Paredon, Franklin Creek, Bell
Creek, Los Cameros and Glen Annie creeks (CCRWQCB, 2009a)

The California Department of Public Health (CDPH) drinking water standard is 10
mg/L nitrate as N. The drinking water standard is not intended to protect aquatic
life and Water Board staff estimates that 1 mg/L nitrate is necessary to protect
aquatic life beneficial uses from biostimulation based on an evaluation of CCAMP
data (CCRWQCB, 2009b). Water Board staff used this criteria to evaluate surface
water quality impairment to aquatlc life beneﬁcnal uses in the 2010 Impaired -
Waterbodies List.

In a broadly scaled analysis of land uses, nitrate pollution is associated with row

crop agriculture. In addition, discharge from even a single agricultural operation

can result in adjacent creek concentrations exceeding the drinking water standard

and the much lower limits necessary to protect aquatic life. Many heavily
urbanized creeks show only slight impacts from nitrate, with most urban impact

associated with wastewater discharges. (CCAMP, 2010a).
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82. Agricultural discharges result in significant nitrate ‘pollution in the major agricultural

areas of the Central Coast Region (CCAMP, 2010a). More than sixty percent of all
sites from CCAMP and CMP combined datasets have average nitrate
concentrations that exceed the drinking water standard and limits necessary to
protect aquatic life (CCAMP, 2010b). Ten percent of all sites have average nitrate
concentrations that exceed the drinking water standard by five-fold or more. Some
of the most seriously polluted waterbodies include the following:

a. Tembledero Slough system (including Old Salinas River, Alisal Creek,
Alisal Slough, Espinosa Slough, Gabilan Creek and Natividad Creek),

b. Pajaro River (including Llagas Creek San Juan Creek, and Furlong
Creek),

c. Lower Salinas River (including Quail Creek Chualar Creek and Blanco
Drain),

d. Lower Santa Maria Rlver (including Orcutt- Soloman Creek, Green Valley

: Creek, and Bradley Channel),

e. Oso Flaco watershed (including Oso Flaco Lake, Oso Flaco Creek, and

© Little Oso Flaco Creek).

Dry season flows decreased over the last five years in some agricultural areas that -
have large amounts of tailwater runoff. Detailed flow analysis by the CMP showed
that 18 of 27 sites in the lower Salinas and Santa Maria watersheds had
statistically significant decreases in dry season flow over the first five years of the
program. Some sites that show increasing concentrations of nitrate have
coincident declining trends in flow, possibly due to reductions in tailwater
(CCWQP, 2009a). CCAMP monitoring has detected declining flows at other sites
elsewhere in the Region through the end of 2009 (CCAMP, 2010a), likely because -
of drought. .

'Some statistically significant changes in nitrate concentration are evident in

CCAMP and CMP data. Several drainages are improving in water quality in the
Santa Barbara area (such as Bell Creek, which supports agricultural activities) and
on Pacheco Creek in the Pajaro watershed. However, in some of the most
polluted waters (Old Salinas River, Orcutt Creek, Santa Maria River mouth), nitrate
concentrations are getting worse (CCAMP, 2010a). In the lower Salinas and
Santa Maria watersheds, flow volumes are declining at some sites (CCWQP,
2009a; CCAMP, 2010a).

Nitrate concentrations in Oso Flaco Lake exceed the levels that support aquatic life
beneficial uses, threatening remaining populations of two endangered plants,
marsh sandwort and Gambel's watercress. In 25 water samples taken from Oso
Flaco Lake in 2000-2001 and 2007, levels of nitrate/nitrite (as N) averaged 30.5
mg/L with a minimum of 22.0 mg/L and a maximum of 37.1 mg/L (CCAMP, 2010a).
Biostimulation in Oso Flaco Lake has caused the rapid and extreme growth of
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comm-on wetland species, which are now crowding out sensitive species that have
not become similarly vigorous (United States Department of the Interior Fish and
Wildlife Service, 2010). ' '

Agricultural discharges result in un-ionized ammonia concentrations at levels that
are toxic to salmonids at some sites in areas dominated by agricultural activity
(USEPA, 1999). The waterbodies where these sites are located are on the 2010
List of Impaired Waterbodies due to un-ionized ammonia, particularly in the lower
Salinas and Santa Maria river areas (CCRWQCB, 2009).

Impacts to Surface Water — Toxicity and Pesticides

67.

'68.

The Basin Plan general objective for toxicity states the following: “All waters shall
be maintained free of toxic substances in concentrations which are toxic to, or
which produce detrimental physiological responses in human, plant, animal or
aquatic life.” The Basin Plan general objective for pesticides states the following:
“No individual pesticide or combination of pesticides shall reach concentrations -

~ that adversely affect beneficial uses. There shall be no increase in pesticide

concentrations found in bottom sediments or aguatic life.”

Based on CCAMP, CMP, and other monitoring data, multiple - pesticides and
herbicides have been detected in Central Coast surface waterbodies (identified
below). The Basin Plan general objective for pesticides states that no individual -
pesticide or combination of pesticides shall reach concentrations that
adversely affect beneficial uses, and no increase in pesticide concentrations
shall be found in bottom sediments or aquatic life. Many currently applied
pesticides have not been tested for, and staff is only recently aware of data
showing several relatively new fungicides (azoxystrobin, pyraclostrobin and
‘boscalid) in fish tissue and sediment of lagoons in the Central Coast Region.'
This is a violation of the Basin Plan general objective for pesticides. Additional -
monitoring for individual pesticides is needed to identify changes in pesticide
loading and to identify concentrations of toxic and/or bioaccumulating substances
not previously identified.

- 2,4-D : esfenvalerate _ o oryzalin
Alachlor ethalfluralin oxadiazon
Aldicarb _ ethoprop oxamyl
Atrazine fenamiphos oxyfluorfen

! “Watershed-scale Evaluation of Agricultural BMP Effectiveness in Protecting Critical Coastal Habitats: Final Report
on the Status of Three Central California Estuaries” (Anderson et al, 2010).
hitp:/Awww.ccamp.org/ccamp/documents/EstuariesFinalReport022311.pdf.
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azinphos-methyl

Azoxystrobin fenoxycarb paraquat dichloride
Benefin fenpropathrin pendimethalin
bentazon, sodium salt fipronil permethrin
Bifenthrin .
Boscalid glyphosate phorate
Bromacil hexazinone phosmet
bromoxynil octanoate hydramethylnon prodiamine
butylate imidacloprid prometon
Carbaryl lambda cyhalothrin’ -prometryn
Carbofuran linuron propanil
Chlorpyrifos malathion propargite

. chlorthal-dimethyl MCPA propiconazole
cycloate "MCPA, dimethylamine salt propoxur
Cyfluthrin metalaxyl propyzamide

o Pyriproxyfen
Cypermethrin “methidathion pyraclostrobin
DDVP ~methiocarb S.S.S-tributyl phosphorotrithioate

. Deltamethrin . methomyl B siduron.

- Diazinon ' methyl isothiocya’naté simazine
‘Dicamba methyl parathion ' tebuthiuron
Dicofol metolachlor - terbuthylazine
Dimethoate ' metribuzin tetrachlorvinphos
Disulfoton ‘ : molinate thiobencarb
Diuron : naled o _ triallate
Endosulfan , -napropamide triclopyr

EPTC » norflurazon ’ trifluralin

69. Muitiple studies, including some using Toxicity Identification Evaluations (TIEs),
have shown that organophosphate pesticides and pyrethroid pesticides in Central
Coast waters are likely causing toxicity to fish and invertebrate test organisms
(CCAMP, 2010a, CCWQP, 2008a; CCWQP, 2009; CCWQP, 2010a; CCWQP,
2010d (in draft); Hunt et al., 2003, Anderson, et al. 2003; Anderson et al., 2006b.
This is a violation of the Basin Plan general objective for toxicity. '

70. Agricultural use rates of pesticides in the Central Coast Region and associated
toxicity is among the highest in the State. In a statewide study of four agricultural
areas conducted by the Department of Pesticide Regulation (DPR), the Salinas
study area had the highest percent of surface water sites with pyrethroid pesticides
detected (85 percent), the highest percent of sites that exceeded levels expected
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76.

71.

72.

73.

74.

75.

to be toxic and lethal to aquatic life (42 percent), and the highest rate (by three-
fold) of active ingredients applied (113 Ibs/acre) (Stamner, et al. 20086).

Agriculture-related toxicity studies conducted on the Central Coast since 1999
indicated that toxicity resulting from agricultural waste discharges of pesticides has
caused declining aquatic insect and macroinvertebrate populations in Central
Coast streams (Anderson et al., 2003; Anderson et al., 2006a; Anderson et al,,
2006b; Anderson et al.,, 2010). This is a violation of the Basin Plan general

~ objective for toxicity.

The breakdown p'roducts of organophosphate pésticides are more toxic to
amphibians than are the products themselves (Sparling and Fellers, 2007).

The lower Salinas and Santa Maria areas have more overall water column
invertebrate toxicity than other parts of the Central Coast Region, with much of the
toxicity explained by elevated diazinon and chlorpyrifos concentrations (CCAMP,
2010a, CCWQP, 2008a; CCWQP, 2009; Hunt et al., 2003, Anderson, et al. 2003; .
Anderson et al.,, 2006a). Some agrlcultural drains have shown toxicity nearly every
time the drains are sampled (CCAMP, 2010a).

Fish and sand crabs from the Salinas, Pajaro, and Santa Maria estuaries had |

- detectable levels of currently applied fungicides, herbicides, and legacy pesticides

like DDT based on a recently completed study of these central coast lagoons
Anderson et al. (2010). Multiple samples from the Santa Maria Estuary, the most
impacted of the three estuaries, also contained chlorpyrifos, diazinon, and

- malathion (organophosphate pesticides) and bifenthrin and cyfluthrin (pyrethroid

pesticides). Department of Public Health human consumption guideline levels for
these pesticides in fish tissue are not available. This is the first study in this -
Region documenting these currently applied pesticides in fish tissue. The Basin
Plan requires that “there shall be no increase in pesticide concentratlons found in
bottom sediments or aquatic life (empha3|s added)”.

The National Oceanic Atmospheric Administration National Marine Fisheries
Service (NMFS) issued a Biological Opinion that concluded that US EPA’s
registration of pesticides containing chlorpyrifos, diazinon, and malathion is likely to
jeopardize the continued existence of 27 endangered and threatened Pacific
salmonids and is likely to destroy or adversely modify designated critical habitat for
25 threatened and endangered salmonids because of adverse effects on salmonid
prey and water quality in freshwater rearing, spawning, migration, and.foraging
areas (NMFS, 2008)

Three court-ordered injunctions impose limitations on pesticide use (including

_ chlorpyrifos, diazinon, and malathion) within certain proximity of waterbodies to =

protect endangered species (DPR, 2010).
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~of sediment toxicity in agricultural areas of the Central Coast Region (Ng et al.,

80.

81.
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Creek bottom sediments are most consistently toxic in the lower Salinas and Santa
Maria watersheds, areas dominated by intensive agricultural activity. Seventy
percent of sites sampled for sediment in the Central Coast region have been toxic
at least once (although sites selected for sediment toxicity sampling typically
represent higher risk areas) (CCAMP, 2010a).

A CMP follow-up study on sediment toxicity (CCWQP, 2010d, in draft) showed
pyrethroid pesticides to be the most prevalent and severe source of toxicity to
sediments. Santa Maria area sites averaged 7.5 toxic units (TUs) from pyrethroid
pesticides and 1.3 TUs from chlorpyrifos. One TU is sufficient to kill 50% of the
test organisms in a toxicity test). All Santa Maria area sites were toxic to test
organisms. Second highest pesticide levels were found in Salinas tributaries and
the Salinas Reclamation canal, averaging 5.4 TUs pyrethroids and 0.8 TUs
chlorpyrifos. Organochlorine pesticides were present, but not at levels sufficient to
cause toxicity. ' . :

Peer-re\)iewed research has also shown pyrethroid pesticides are a major source
2008;-Anderson et al., 2006a, Phillips et al., 20086; Starner.et al., 20086).

Agricultural sources of metals are particulate -emissions, irrigation water,
pesticides, biosolids, animal manure, and fertilizer applied. directly to the soil -
(Chang et al, 2004). Metals, including arsenic, boron, cadmium, copper, lead,
nickel, and zinc are common active ingredients in many pesticides (Fishel, 2008;
Nesheim, 2002; Holmgren, 1998; Reigert and Roberts, 1999). Metals can be
present in subsurface drainage discharge and may be associated with sediment in
tailwater discharge. Some phosphate fertilizers contain cadmium, which can lead
to an increase in the concentration of cadmium in soil. Past studies have found:
soils containing high concentrations of cadmium and lead in major vegetable
production areas of the Salinas Valley (Chang et al, 2004; Page et al, 1987;
USEPA, 1978; Jelinek and Braude, 1978). -

The Basin Plan contains the following general objective for Phenols, 0.1 mg/L or
100 pg/L. Phenols are components or breakdown products of a number of
pesticide formulations, including 2,4 D, MCPA, carbaryl, propoxur, carbofuran, and
fenthion (Crespin, et al., 2001, Agrawal, et-al., 1999). Phenolic compounds can
cause odor and taste problems in fish tissue, some are directly toxic to aquatic life,
and some are gaining increasing notice as endocrine disruptors (e.g., bispheno!l A
and nonylphenol). The original water quality standards were developed in
response to concemns about odor and taste and direct toxicity.

One phenolic compound of known concern in Central Coast waters is

nonylphenol. Agricultural sources of nonylphenol and the related nonylphenol
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ethoxylates include pesticide products as “inert” ingredients and as adjuvants
added by the pesticide user. Adjuvant ingredients are not reported in California's
Pesticide Use Database. Adjuvants enhance a chemical’'s effect. Nonylphenol
and related compounds are used as surfactants to make the pesticide product
more potent and effective (Cserhati, 1995). Nonylpheno! and-its ethoxylates are’
acutely toxic to a wide variety of animals, including aquatic invertebrates and fish.
In some cases, the nonylphenol is more toxic to aquatic species than the pesticide
itself (National Research Council of Canada, 1982). Concern exists about these
adverse effects of nonylphenol and its ethoxylates increases because these
compounds also bioaccumulate in algae mussels, shrimp, fish, and birds (Ahel et
al, 1993 Ekelund (1990). ,

The San Luis Obispo Science and Ecosystem Alliance (SLOSEA) at California
Polytechnic State University has found nonylphenol in elevated concentrations in
fish tissue and has linked the occurrence to gonadal abnormalities and liver
damage in fish in Morro Bay and other Central Coast locations. The Basin Plan
standard of 100 pg/L for phenols is relatively protective for direct toxicity of
nonylphenol to rainbow trout, which have an LC50 (lethal concentration impacting
50% of test organisms) of 194 ug/L. However, this limit is not protective for:

. endocrine disruption purposes, which for rainbow trout is estimated at an EC50

(estrogenic concentration impacting 50% of test organisms) of 14.14 ug/L (Lech,

1996). Regardiess of the limitations of the Basin Plan standard, it is important to

assess this chemical in areas that are heavily influenced by agricultural activity.

Impacts to Surface Water — Turbidity and Temperature

84,

85.

86.

87.

Turbidity is a cloudy condition in water due to suspended silt or organic matter.
Waters that exceed 25 nephalometric turbidity units (NTUs) can reduce feeding
ability in trout (Sigler et al., 1984). Elevated turbidity during the dry season is an
important measure of discharge across bare soil, and thus can serve as an
indicator of systems with heavy irrigation runoff to surface waters.

The Basin Plan requires that “Waters shall be free of changes in turbidity that
cause nuisance or adversely affect beneficial uses” (CCRWQCB, 1994).

Most CCAMP sites outside of agricultural areas have a median turbidity level less
than 5 NTUs (CCAMP, 2010a). Many sampling sites that include significant
agricultural discharge have turbidity levels that exceed 100 NTUs as a median
value (CCAMP, 2010a).

Agricultural discharges cause and contribute to sustained turbidity throughout the

dry season at many sampling sites dominated by agricultural activities. Resulting
turbidity greatly exceeds levels that impact the ability of salmonids to feed. Many
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of these sites are located in the lower ‘Santa Maria and Salinas—Tembladero.
watersheds. The CMP detected some increasing trends in turbidity on the main
stem of the Salinas River Y(CCRWQCB, 2009a; CCAMP, 2010a; CCWQP, 2009a).

Agricultural discharges and vegetation removal along riparian areas cause and
contribute to water temperatures that exceed levels that are necessary to support
salmonids at some sites in areas dominated by agricultural activity. Several of
these sites are in major river corridors that provide rearing and/or migration habitat
for salmonids. A good example of this is Orcutt Creek (CCAMP, 2010a), where

