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1. ©  PETITION FOR REVIEW

In accordance With California Water Code § 13320, Night-Prov, LLC ("Petitioner™)
petitions the State Water Resources Control Board ("SWRCB") to review and rescind Order No.
R4-2014-0029 ("Order") issued to Petitioner by the Los Angeles Regional Water Quality Control
Board ("RWQCB") on June 17, 20142 Declaration of Kenneth A. Ehrlich, concurrently gubmiﬁed
in support of this Petition ("Ehrlich Decl."), Exh. 6. The Order directs Petitioner to prepare and
submit a Subsurface Soil Investigation Workplan ("Workplan™) by August 1, 2014 for the real
property at 156 West Providencia Avenue, Burbank, California ("Property"). Ibid.

| As applied to Petitioﬁer, the Order cannot stand because: (1) no historical or current
evidence demonstrates, or even suggests, any releases of heavy metals at the Property by
Petitioner; (2) to the extent that any heavy metals are found at the Property, the source and timing
of such release would predate Petitioner's ownership and/or use of the Property and would be
entirely inconsis;tent with the exclusive uée of the Property as a music studio during the entire
duration of Petitioner's ownership; and (3) to the extent that a Workplan is required, MAG or
Commercial Inspection Services, Inc. ("CIS") should assume sole responsibility for preparation
and implementation of such Workplan. For these reasons, the SWRCB should rescind the Order
against Petitioner. <

Petitioner requests a hearing on this Petition pursuant to Water Code § 13320 and title 23
§2050 of the California Code of Regulations ("CCR"). In accordance with Water Code § 13321
and 21 CCR §2053, Petitioner also requests that the Order be stayed, pending the outcome of the
SWRCB's decision.

U All further references to the "Water Code" refer to the California Water Code unless otherwise
noted. :

* The Order was also issued against MAG Investments, Limited ("MAG") and Mr. Melvin K.
Squires. This Petition relates only to Night-Prov, LLC.
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A, NAME, ADDRESS, TELEPHONE NUMBER AND EMAIL ADDRESS OF
PETITIONER

Night-Prov, LLC
156 W, Providencia Avenue
Burbank, California 91502

Telephone: 818-419-7799
- Email: Nightingalesound@sbcglobal.net

Petitioner requests that copies of all communications and documents relating to this

Petition also be sent to:

Kenneth Ehrlich, Esg.

C. J. Laffer, Esq.

Elkins Kalt Weintraub Reuben Gartside LLP

2049 Century Park East, Suite 2700

Los Angeles, California 90067-3202

Telephone: 310-746-4400

Email: kehrlich@elkinskalt.com
claffer@elkinskalt.com

B. RWOCB’S SPECIFIC ACTION FOR WHICH PETITIONER SEEKS
SWRCB REVIEW: RESCIND THE ORDER

Petitioner requests that the SWRCB review and rescind the Order (No. R4-2014-0029), as

issued to Petitioner by the RWQCB.

C. DATE ON WHICH THE RWQCB ACTED OR FAILED TO ACT

The RWQCB acted on June 17, 2014 when it issued the Order. Ehrlich Decl., Exh. 6.

D. PETITIONER’S STATEMENT OF REASONS THE RWQCB’S ACTION
OR INACTION WAS INAPPROPRIATE AND IMPROPER

By its own terms, the RWQCB issued the Order in accordance with Water Code § 13267,

However, Water Code § 13267, subd. (b)(1) only authorizes the RWQCB to require technical or

monitoring program reports from a "person who has discharged, discharges, or is suspected of
prog P p g P

having discharged or discharging, or who proposes to discharge waste within its region, or any

citizen or domiciliary, or political agency or entity of this state who has discharged, discharges, or

is suspected of having discharged or discharging, or who proposes to discharge, waste outside of

its region that could affect the quality of waters within its region."

384632v3
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exists, and the RWQCB offers no evidence to suggest, that Petitioner has or will discharge any
waste that could adversely impact wafer quality. Specifically, the Order identifies Petitioner as
responsible for suspected dischafges of waste at the Property solely on the grounds that Petitioner
"currently owns the [Property]." Ehrlich Decl., Exh. 6. However, the Order expressly states that
the RWQCB's concern regarding potential chromium discharges at the Property derive from the
aerospace industrial operations conducted by CIS at the Property between 1980 and 1994. Ibid,
Petitioner did not take title to the Property until 2005, more than a decade after such industrial

operations ceased. 'Declaration of Michael Nightingale ("Nightingale Decl."), Exh, 1; Ehrlich

Decl., Exh. 7. Moreover, the Property has been used as a music rehearsal and recording studio
since 2002, which does not entail the handling, storage, transport or disposal of heavy metals or
other hazardous waste, including chromium. Nightingale Decl., § 3. Ehrlich Decl., Exhs. 2-4.

Watef Code § 13267 facilitates the investigation and identification of those parties
responsible for discharging waste that affects water quality. Here, the Order fails to serve the
statute's objective by erroneously targeting Petitioner. Petitioner has engaged in no discharge
activity, and operation of the Property as a music rehearsal and recording studio does not threaten
water quality in any way. Accordinglj, the Order should be reseinded as to Petitioner.

1. History of Ownership and Operatioﬁs at the Property.

The approximately one-half (0.5} acre Property lies within the City of Burbank.
Nightingale Decl., Exh. 1, Melvin K. Squires and Barbara Jean Squires took tiﬂe to the Property
on September 13, 1984. Ehrlich Decl., Exh. 9. M.A.G. Investments, Ltd. acquired the Property
from Melvin K. Squires and Barbare Jean Squires on October 23, 1984, and MAG acquired the

|site from M.A.G. Investments, Ltd. on June 11, 1997. Ehrlich Decl., Exhs. 10 and 11,

CIS was a former tenant at the Property., According to the RWQCB, CIS tested aerospace
hardware at the Property between 1980 and 1994. Ehrlich Decl., Exh. 6. RWQCB files indicate
that CIS used and stored chromium-containing compounds, including chromium dihy‘drate and
chromic acid, during its industrial operations at the Property. Ihid. RWQCB files also indicate _
that MAG owned CIS. /bid.
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2. Petitioner’s Connection to the Property.
Petitioner acquired the Property from MAG in 2005. Nightingale Decl., Exh. 1. Petitioner

has never conducted any manufacturing or other Operétions at the Property that entail the use,
storage or discharge of chromium waste. Nightingale Decl., ¥ 3. Petitioner simply serves as the
owner and landlord of the Property. Nightingale Decl., § 2, 4, Exh, 1. Petitioner is a singlc-
purpose real estate entity whose only assct is the Property and whose only tenant is Nightingale
Enterprises Inc. ("Nightingale"). Nightingale has used the Property solely as a music recording
and rehearsal studio since January 2002, long after the cessation of any alleged operations at the
Property involving the use or storage of chromium at the Property.l Nightingale Decl., q 3.
Nightingale's studio operations solely consist of the renting of studio space and musical

instruments for rehearsing and recording music. Jhid

3, No Evidence Exists of Discharges Or Releases of Heavy Metals, Including
Chromium, by Petitioner. :

Neither Petitioﬁer nor Nightingale have ever used, or even potentially used, heavy metals
in connection with the Property. Nightingale Decl., § 3. Specifically, Petitioner has never used
heavy metals, and is not a known, or even suspected, discharger of heavy metals. /bid. No
evidence, current or historic, justifies the issuance of the Order against Petitioner, Nightingale's
correspondence of November 14, 2013, March 14, 2014 and May 23 2014 clearly state this péint.
See Ehrlich Decl., Exhs, 2-4. Petitioner and Nightingale have never tdken any actions or
conducted any operations on the Property involving chromium or any other chemical processes,
which would be wholly inconsistent with the use of the Property as a music studio. Nightingale
Decl, 3.

In addition, the RWQCB has presented absolutely no evidence that Petitioner or
Nightingale has ever been involved with the alleged chromium contamination at the Property. The
Order itself-does not offer evidence or conjecture regarding such alleged discharges.

Finally, Petitioner and Nightingale have never had any involvement whatsoever with the
operations of CIS or MAG, and have not been affiliated in any way with Melvin Squires.

Nightingale Decl., § 5.
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4, The Order Erroneously Identifies Petitioner as a Responsible Party.

The Order incorrectly concludes that Petitioner is “responsible for the suspected discharges
of waste" at the Property. Ehrlich Decl., Exh. 6. This conclusion is solely supported by (i)a
Chemical Storage and Use Questionnaire submitted by CIS to the RWQCB in 1990, and (i) a

2000 subsurface soil investigation report, both of which predate any involvement by Petitioner or

its tenant, Nightingale, at the Property. Moreover, the alleged contamination referenced in the
Order, which arose from CIS operations and chromium activities, purportedly occurred between
1980 to 1994. Nightingale did not occupy the Property until 2002, and Petitioner did not acquire
the Property until 2005. Nightingale Decl., 42, 3, Exh. 1. Finally, the Order offers no explanation
concerﬁing how the rental of rehearsal studios and musical equipment, which has been the sole use
of the Property for the entirety of Petitioner's ownership, did, or even could, in any way involve
the discharge of chromium waste. Therefore, the RWQCB cannot conclude or opine that
Petitioner bears any responsibility for the discharge of chromium waste at the Property.

5. The Burden of the RWQCB’s s Order is Not Justified in Light of the
Limited/Non-Existent Benefits to Be Gained.

Water Code§ 13267(b)(1) provides: “[t]he burden, including costs, of these reports shall
bear a reasonable relationship to the need for the report and benefits to be obtained from the
reports,” City of Arcadia v. State Water Resources Control Board, 135 Cal.App.4th 1392, 1413
1414 (2006) (“when [a Regional Board] requires a polluter to furnish ‘technical or monitoring
program reports,’ the ‘burden, including costs, of these reports shall bear a reasonable relationship
to the need for the report[s] and the benefits to be obtained from the reports.””). Here, no benefit
exists by naming Petitioner as a responsible party and requiring Petitioner to irﬁpleﬁlent the
Workplan because: (1) Petitioner is not a known, or even suspected, discharger of heavy metals;
(2) no historical or current evidence exists of heavy metal discharges or releases at the Property by
Petitioner or Nightingale, a lessee of the Property for twelve (12) vears; and (3) any such
discharge of heavy metals remains wholly inconsistent with the chronology of Petitioner's
ownership of the Property and Nightingale's operation of a music studio on the Propertj both
during, and prior to, Petitioner's ownership.

38463213 6
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No new or helpful information could result from forcing Petitioner to implement the
Workplan. Furthermore, it is entirely unreasonable to impose any burden on Petitioner given that
it bears absolutely no responsibility for the discharge of waste at the Property or elsewhere.

Accordingly, the Order issued to Petitioner should be rescinded.

E. PETITIONER IS AGGRIEVED BECAUSE, IF NOT RESCINDED, THE
ORDER WOULD FORCE PETITIONER TO SPEND TIME AND MONEY
ON AN UNWARRANTED INVESTIGATION THAT WILL NOT YIELD
NEW OR BENEFICIAL INFORMATION.

Both the legislative objectives of Water Code § 13267 and principles of fairness require
that the RWQCB pursue only those patties responsible for the afleged chromium discharges at the
Property. According to the RWQCB's findings, the alieged chromium contamination occurred
when MAG owned the Property and CIS operated an industrial facility at the Property. Ehrlich
Decl. Exh. 6. Tt is inconsistent with Water Code § 13267 and wholly inequitlable to require
Petitioner, as a subsequeﬂt owner of the Property, to bear the time, effort, costs, and other
resources to investigate a condition that Petitioner did not in any way cause. The state's Porter-
Cologne Water Quality Contfol-Act incofporates the theme of "polluter pays". See, ¢.g., Water
Code § 13001 ef seq. Here, neither the law nor justice would be served by forcing a non-polluting,
out-of-possession property owner to pay for assessment, remediation, or monitoring activities
associated with pollution caused by unaffiliated third-parties.

F. THE SPECIFIC ACTION BY THE SWRCB THAT THE PETITIONER
REQUESTS: GRANT PETITIONER’S REQUEST FOR STAY AND

RESCIND THE RWQCRB’S ORDER
Petitioner requests that the SWRCB: (1) stay the Order pending the SWRCB's decision on

the Petition; and (2) rescind the Order as issued against Petitioner.

G. PETITIONER’S STATEMENT OF POINTS AND AUTHORITEES IN
SUPPORT OF LEGAL ISSUES RAISED BY THE PETITION

Water Code § 13267 allows the RWQCB to issue orders to "any person that has
discharged, discharges, or is suspected of having discharged or discharging, or who proposes to
discharge waste with its region...", Cal. Water Code § 13267, Petitioner is not, and has never -

been, a discharger of heavy metals and does not propose to discharge heavy metals. Ehrlich Decl.,

384632v3
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19 3-5, Exhs. 2-4; Nightingale Decl., § 3. Fufther, no evidence exists of any heavy metal
discharges at the Property caused by Petitioner or during Petitioner's ownership of the Property.
Ibid. Accordingly, the SWRCB should rescind the Order because the RWQCB has not provided
sufficient evidence in support of its decision to name Petitioner as a responsible party.

The RWQCB attempts to justify the Order by stating that "the potential impact to the
subsurface sbils and groundwater at the [Property] from heavy metals has ntit been determined"
and that "[RWQCB] files indicate that CIS used and stored chromium containing
compounds...during its operations at the [Property].” Ehrlich Decl., Exh, 6. Even if true and CIS
used and stored chromiurn—contailiing compounds at the Property, the.mere presence of such
compounds does not provide the substantial evidence required to uphold the RWQCB's decision to
issue the Order to Petitioner. See, In the Mai‘ter of Petition of Exxon Company, US4, et al, .WQ
85-7 at 10-11 (1985). Ehrlich Decl., Exh. 8 ("There must be substantial evidence to supporta
finding of responsibility for each party named. This means credible and reasonable evidence
which indicates the named party has responsibility."). Here, no credible or reasonable evidence
links Petitioner's ownership or operations to heavy metal contamination at the Property. Petitioner
has no affiliation whatsoever with the likely polluting parties, MAG, Melvin K. Squires and
Barbara Jean Squires, M.A.G. Investments, Ltd., and CIS-- other than negotiating with MAG for
the sale of the Property in 2005. Purchasing real property from an entity does not constitute
sufficient evidence to deem a party "resp(insible" for actual or suspected contamination.

Because the RWQCB has failed to provide, and ceinnot provide, the substantial evidence
required for the SWRCB to uphold its actions, the Order issued to Petitioner must be rescinded.

H. PETITIONER HAS PROVIDED THE RWOCB WITH A COPY OF THE
PETITION.

A copy of this Petition, along with the documents filed concurrently herewith, was sent via

email and U.S. Mail on July 16, 2014, to the following addresses:

384632v3
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Ms. Luz Rabelo

Water Resources Control Engineer

Los Angeles Regional Water Quality Control Board
320 West 4th Street, Ste. 200

Los Angeles, CA 90013

Email: Luz Rabelo@waterboards.ca.gov

State Water Resources Control Board
Office of Chief Counsel

Jeannette L. Bashaw, Legal Analyst
P.O. Box 100 -

Sacramento, CA 95812-0100
Email: jbashaw@waterboards.ca.gov

L THE SUBSTANTIVE ISSUES AND OBJECTIONS RAISED IN THE
PETITION WERE RAISED BEFORE THE RWOCB
The substantive issues and objections raised in this Petition were raised with the RWQCB |
in correspondence dated November 14, 2013, March 14, 2014, and May 23, 2014, Ehrlich Decl.,
Exhs. 2-4.
J.  PETITIONER’S REQUEST FOR HEARING

Petitioner requests a hearing on the Petition. In support of this request, Petitioner makes

the following points:

L. This Petition contains a summary of the arguments Petitioner intends to make at the
hearing;
2, This Petition includes a summary of the testimony or evidence Petitioner intends to

introduce, including all documents referenced in this Petition. Petitioner reserves
the right to supplement the testimony or evidence at the hearing pursuant to |
23 CCR § 2050.6.

II. PETITIONER’S REQUEST FOR STAY

Petitioner requests an immediate stay of the Order, pending the SWRCB's decision on the
Petition. Petitioner makes this request because: 1) will suffer substantial harm if the stay is not
granted; 2) the public will not suffer substantial harm if the stay is granted; and 3) Petitioner has

raised substantial questions of law and fact. Ehrlich Decl., §] 11-16; Nightingale Decl., §9 2-5.
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A, LEGAL GROUNDS IN SUPPORT QF REQUEST FOR STAY

In accordance with 23 CCR § 2053(a), a Request for Stay shall be granted if the petitioner
can show “proof of harm to it, lack of harm to the public interest and the existence of substantial
legai or factual issues.” Colron/Sqn Bernardino Regional Tertiary Treatment and Water
Reclamation Aurhorid) v. California State Water Re&ources Control Board, 2003 WL 22073188,
at * 1 (2003).

1. Petitioner Will Suffer Substantial Harm if a Stay is Not Granted,

Petitioner challenges the Order on the basis that the RWQCB has not met its burden under
Water Code § 13267, The RWQCB. has failed, and continues to fail, to provide any substantial
evidence to establish that the burden, including costs, of the Workplan bears a reasonable
relationship to the need for the Workplan and the benefits to be obtained by the Workplan. Water
Code § 13267, Since Petitioner, a non-polluting out-of-possession owner, would bear a |
tremendous burden of completing assessment work in connection with suspected contamination
that Petitioner could not have caused, the RWQCB cannbt satisfy Water Code § 13267's
requirements.

Petitioner will suffer substantial harm if the Request for Stay is not granted. Petitioner’s
Workplan is currently due on August 1, 2014. Unless a stay, or final decision by the SWRCB, is
issued in advance of this date, Petitioner will have to choose between either expending the
significant time and resources to prepare the Workplan in order.to meet the RWQCR’s deadline or
not complying with the Order. Pefitioner should not be forced inté a Hobson’s Choice: either
comply and undertake potentially unnecessary work for which it is not in any way responsible or
not 6omp1y and potentially face fines and penalties.

If Petitioner implements the Workplan and discovers heavy metals as a result of other
dischargers at the Property or in the area, Petitioner, as a responsible party, will almost certainly
face potential liability for extraordinary investigation, remediation, and monitoring costs. The
USEPA may even name Petitioner as a "PRP" in connection with the Saﬁ Fernando Valley
Superfund Site. However, in the event that Petitioner discovers heavy metals contamination and
believes it was deposited or otherwise caused by other parties, the practical likelihdod of the

3846323
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RWQCB or EPA agreeing with such an argument is virtually zero.

The Request for Stay is necessary and imperative because Petitioner will be faced with a
lose-lose situation if its Request for Sta}‘r is not timely granted. Petitioner can: (1) comply with the
Order and expend additional and unnecessary time, money, and other resources to implement the
Workplan, potentially exposing itself to unwarranted fiture liability based on the discharges of
chromium by other parties; or (2) refuse to comply with the Order and face substantial monetary
penalties and a potential misdemeanor conviction.

A stay will allow Petitioner to avoid spending unnecessary time, money, and resources to
conduct the investigation. If the SWRCB iésues é stay pending its decision on the Petition,
Petitioner will avoid this lose-lose scenario and will have an opportunity to present and argue the

substantive issues that the RWQCB has ignored for more than eight (8) months.

2, The Public Will Not be Substantially Harmed if the SWRCB Grants
Petitioner’s Stay Request,

Based on the 2000 subsurface investigation conducted by Petitioner's predecessors at the

Property, the RWQCB waited thirteen (13) years before seeking additional investigation at the

Property. If the Request for Stay is granted, the Workplan will be placed on hold for
approximately 270 days or until the SWRCB renders a decision. The public will not suffer
substantial harm if Petitioner’.s Request for Stay is granted. The public would gain no additional
benefit if Petitioner is forced to unjustly and prematurely investigate the area in and around its
Property. _ _

TheVRWQCB’S lack of urgency to date and the lack of evidence regarding any alleged
discharges at the Property by Petitioner show that the public will not suffer substantial harm if the
request for stay is granted. |

3, Petitioner’s Petition Raises Substantial Questions of L.aw and Fact.

Petitioner’s Petition raises substantial questions of law and fact largely ignored by the
RWQCB for more than eight (8) months. These questions include, but are not limited to the
RWQCB’s justification for issuing the Order :

a. without evidence of any heavy metal discharges by Petitioner;

384632v3 11 .
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b. | knowing that the alleged storage or use of chromium containing compounds
at the Property predated Petitioner's dwnership of the Property by at least eleven (11) years.

C. knowing that no legal theory or facts render Petitioner résponsible in any
way for the actions of its predecessors at the Property (MAG, Melvin K. Squires and Barbara Jean
Squires, M.A.G. Investments, [td., and CIS). |

Moreover, the RWQCB has not provided any evidence (“substantial” or otherwise) to
support its position that the burden imposed on Petitioner, including the costs, bears a reasonable
relationship to the need for the Workplan and the alleged benefits that will be obtained from such
Workplan. Cal. Water Code § 13267. Substantial questions of fact and law still remain and
warrant granting Petitioner’s Request for Stay.

. CONCLUSION

Petitioner respectfully requests that the SWRCB: a) grant Petitioner’s Request for Stay,

and b) rescind the Order issued to Petitioner.

DATED: July 16,2014 ELKINS KALT WEINTRAUB REUBEN GARTSIDE LLP

By:

Kenneth A, Ehrlich
C. ]. Laffer
Attorneys for Petitioner Night-Prov, L1.C
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ELKINS KALT WEINTRAUB REUBEN GARTSIDE LLP
KENNETH A, EHRLICH, State Bar No. 150570
C.J, LAFFER, State Bar No. 260546
2049 Century Park East, Suite 2700
Los Angeles, California 90067-3202
Telephone: 310.746.4400
Facsimile: 310.746.4499
Email: kehrlich@elkinskalt.com
claffer@elkinskalt.com

Attorneys for Petitioner Night-Prov,LLC

STATE WATER RESOURCES CONTROL BOARD

In the Matter of Appeal of Order No. R4-
2014-0029 Issued to Night-Prov, LLC for
156 West Providencia Avenue, Burbank, DECLARATION OF KENNETH A,
California. , EHRLICH IN SUPPORT OF NIGHT-
PROV, LLC'S PETITION FOR REVIEW,
REQUEST FOR HEARING, AND
REQUEST FOR STAY

FILED CONCURRENTLY WITH
PETITION ¥OR REVIEW, REQUEST
FOR HEARING, REQUEST FOR STAY,
AND DECLARATION OF MICHAEL S,
NIGHTINGALE
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Telephone: 310.746.4400
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Attorneys for Petitioner Night-Prov,LLC

STATE WATER RESOURCES CONTROL BOARD

In the Matter of Appeal of Order No. R4-
2014-0029 Issued to Night-Prov, LLC for
156 West Providencia Avenue, Burbank, DECLARATION OF KENNETH A.
California. EHRLICH IN SUPPORT OF NIGHT-
PROV,LLC'S PETITION FOR REVIEW,
REQUEST FOR HEARING, AND
REQUEST FOR STAY

FILED CONCURRENTLY WITH
PETITION FOR REVIEW, REQUEST
FOR HEARING, REQUEST FOR STAY,
AND DECLARATION OF MICHAEL S.
NIGHTINGALE
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DECLARATION OF KENNETH A. EHRLICH

I, KENNETH A. EHRLICH, declare and state as follows:

L. I'am an atiorney licensed to practice law in the State of California and am a partner
in the law firm of Elkins Kalt Weintraub Reuben GartS1de LLP ("EKWRG™), counsel of record for
petitioner Night-Prov LLC ("Petitioner"). I submit this declaration i 1 support of Petitioner’s
Petition to the State Water Resources Control Board (the “SWRCB”) appealing the issuance of
Order No, R4-2014-0029 (the “Order”) and Petitioner’s Request for Stay. The following facts are
based on my own personal knowledge and/or from my review of the file in this matter, and if
called to testify as.a witness, I could and would téstify competently to such facts. _

2, On October 8, 2013, the Los Angeles Regional Water Quality Control Board
("RWQCB") issued a Water Code § 13267 order (Order No. R4-2013-0154) to MAG Investments,
Limited ("MAG"), a forﬁer owner, and Nightingale Studios ("Nightingale"), the current lessee, of
the property located at 156 West Providencia Avenue, Burbank, California (the “Property™), a true
and correct copy of which is attached as Exhibit 1. Order No. R4-2013-0154 required MAG and
Petitioner to prepare and submit a Subsurface Soil Investigation Workplan regarding the Property.

3. On November 14, 2013, Nightingale submitted a letter to the RWQCB and
informed the RWQCR that (1) Nightingale is not the owner of the Property; (2) Nightingale has
operated a music studio at the Property since 2002; (3) Nightingale's operations in no way entail
the storage or discharge of any contaminants; and (4) Nightingale .h'as no association or affiliation
with MAG or Melvin K. Squires. [ attach a truc and correct copy of Nightingale's November 14,
2013 letter as Exhibit 2. |

4, On March 14, 2014, Nightingale submitted a petition to the SWRCB, with a copy
to the RWQCB, seeking a rescission of Order No, R4-2013-0154. The March 14,2014 petition
explained that: (1) Nightingale has never conducted any operations on the Property involving
chromium or other chemical wastes, and there is no evidence of lany such operations; (2)
Nightingale is a lessee and not the owner of the Property; (3) Nightingale has operated a music
studio at the Property since 2002, long after the cessation of any alleged use or storage of

chromium containing compounds by Commercial InSpectlon Serv1ces Inc. ("CIS") or MAG at the
384634vi 2
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Proberty; (4) Order No, R4-2013-0154 fails to present any evidence or explain how Nightingale's
operation of a music studio involved the discharge of chromium waste; (5) Nightingale has no
association or effiliation with CIS, MAG or Melvin K. Squires; and (6) Nightingale does not have
the financial resources or legal authority to comply with Order No. R4-2013-0154 and any such
requirement would be fundamentally unfair. I attach a true and correct copy of Nightingale's
March 14, 2014 petition as Exhibit 3.

5. On May 23, 2014, EKWRG submitted a letter to the RWQCB and the SWRCB on
behalf of Nightingale and informed both agencies that Order No. R4-2013-0154 was improper
because (1) Nightingale was not the owner of the Property; (2) Nightingale's operation of a music
studio at the Property, béginning in 2002, does not entail the handling, storage, transport or
disposal of heavy metals or other hazardous waste, including chromium; (3) there is no historical
or cuﬁent evidence presented by RWQCB, or otherwise, that demonstrates or even suggests there
were any releases of heavy metals by Nightingale at the Property; (4) the RWQCB offered no
evidence showing that Nightingale should incur the significant financial burden of complying with
Order No. R4-2013-0154 or that such burden bears a reasonable relationship to the need for the
Subsurface Soil Investigation Workplan and the benefits to be obtained from the same; (5) any
burden of preparing a Subsurface Soil Investigation Workplan should be borné by MAG or CIS,
based on the allegations contained in Order No. R4-2013-0154 concerning the use and/or stofage
of chromium containing compounds during CIS' industrial operations at the Property between
1980 and 1994; and (6) Nightiﬁgale has no .association or affiliation with CIS or MAG. 1 attach a
true and correct copy of EKWRG’s May 21, 2014 letter as Exhibit 4.

6, On June 17, 2014, the RWQCB issued a Rescission of Order No. R4-2013-0154, a
true and correct copy of the Order is attached as Exhibit 5.

7. On June 17, 2014, the RWQCB issued Order No. R4-2014-0154 (the “Order’) to
Melvin Squires, MAG and Petitioner. The Order required Melvin Squires, MAG and Petitioner to
prepare and submit a Subsurface Soil Investigation Workplan regarding the Property. Iattacha
true and correct copy of the Order as Exhibit 6.

8. Petitioner acquired title to the Property from MAG on January 12, 2005. I attach a
334634v1 . 3
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true and correct copy of the Grant Deed for the Property evidencing such conveyance as Exhibit 7.

9. Because the RWQCB has failed to provide any evidence to support issuing the
Order to Petitioner, on July 16,2014, EKWRG timely filed the instant Petition. The Petition
challenges the RWQCB’s decision to issue the Order to‘Petitironer, pursuant to Water Code §
13320, The Petition also requests that the SWRCB stay the Order, pending the outcome of the
SWRCB’s decision.

10. - For the SWRCB to grant Petitioner’s Request for Stay in accordance with Water
Code § 13321 and 23 CCR § 2053, Petitioner must show: 1) that it will suffer substantial harm if a
stay is not granted; 2) the public will not be substantially harmed if a stay is granted; and 3} the
petition raises substantial questions of law and fact.

11. Petitioner will Suffer Substantial Harm if the Stay is not Granted: Petitioner is the

owner of the Property and the landlord; it does not coﬁduct any manufacturing or other operations
at the Property. Nevértheless, the RWQCB has directed Petitioner to implement the Workplan
and submit a report by August 1, 2014. Even though Pefitioner is improperly named as responsible
party, unless a stay is granted or the SWRCB reaches a decision prior to August 1, 2014,
Petitioner will be forced to the expend the time, money and resc;urces to implement the Workplan.

12, If a Stay is not granted and Petitioner is forced to implement the Workplan, and
heavy metals are discovered as a -result of other chromium dischargers, Petitioner, as a responsible
party, will be forced to incur extraordinary costs. |

13, If the Request for Stay is not timely granted, Petitioner will be faced with a lose-
lose situation. Petitioner will either have to: 1) comply with the Order and expend additional,
unnecessary time, money, and other resources in brder to implement the Workplan, potentially
cxposing itself to unwarranted future liability based on the discharges of chromium by other
parties; or 2) refuse to comply with the Order and face substantial monétary penalties and a
potential misdemeanor conviction.

14, The Public will not be Substantially Harmed if Petitioner’s Request for Stav is

Granted: If a Stay is granted, it would simply result in a delay of the implementation of the

Workplan for, at most, approximately 270 days or until the SWRCB issues a decision on the
384634v1 4
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Petition. See 23 CCR § 2050.5. This Stay would not halt other ongoing investigations and cleanup
efforts within the San Fernando Valley Superfund Site. Thus, chromium contamination around the
Property would continue to be investigated and, if applicable, remediated during any stay and the
public would not be substantially harmed, |

15, Because the RWQCB waited thirteen (13) years before deciding that additional
investigation at the Property was necessary, and has failed to present any evidence of any heavy
metal discharges at the Property by Petitioner, an approximately 270 day Stay of the Order will
not substantially harm the public.

16.  The Petition Raises Substantial Questions of Law and Fact: The Petition argues that -

the RWQCB has failed to present any evidence in support of its decision to issue the Order and
name Petitioner as a responsible party, Because the agency has failed to present any evidence, and
there is no history of heavy metal discharges at the Property, the burden imposed on Pet1t10ner
including the fees and costs, does not bear a reasonable relatlonshlp to the need for the heavy
metals assessment and the alleged benefits that will be obtained from such assessment. This is
improper pursuant to Water Code § 13267, Further, because the RWQCB has failed to provide any
substantial evidence to support its decision to name Petitioner as a responsible party, the Order
issued to Petitioner should be rescinded. At the very least, the applicable questions of law and fact
include, but are not limited to the RWQCB’s justiﬁcétion for issuing the Order :

a, without evidence of any heavy metal discharges by Petitioner;

b. | knowing that the alleged storage or use of chromium containing compounds
at the Property predated Petitioner's ownership of the Property by at ieast eleven (11) years.

C. knowing that no legal theory or facts render Petitioner responsible in. any
way for the actions of its predecessors at the Property (MAG, Melvin K. Squires and Barbara Jean
Squires, M.A.G. Investments, Ltd., and CIS).

I7. Tattach as Exhibit 8 a true and correct copy of /i the Matter of Perition of Exxon
Company, USA., et al., WQ 85-7 (1985).
'18.  Melvin K, Squires and Barbara Jean Squires acquired title to the Property from

Gilbert Somerfield and Eleanor Somerfield on September 13, 1984. A true and correct copy of the

384634v1
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Grant Deed for the Property evidencing such conveyance is attached as Exhibit 9.

19.  M.A.G. Investments, Ltd. acquired titlle to the Property from Melvin K. Squires and
Barbara Jean Squires on October 23, 1984. A true and correct copy of the Grant Deed for the
Property evidencing such conveyance is attached as Exhibit 10.

20, MAG acquired title to the Property from M.A.G. Investments, Ltd. on June 11,
1997. A true and correct copy of the Grant Deed for the Property evidencing such cohveyance is
attached as Exhibit 11.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed July 16, 2014, at Los Angeles, California.

)

KENNETH A. EHRLICH
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Los Angalea Regional Water Guality Gontrol Beard

Qetobar 8, 2813

Mr. Malvin. K. Squires , CERTIFIER. MATL :

MAG invastmants, Limited RETURN RECEIPT REQUESTED

1575 B} Verand Drive N : 7012 34500000 7166 1078
Thougand Uaks, California 91362 S

Mi, Michael S. Nightingale _ , ~ CERTIFIED MAIL '
Nightigale Studios RETURN RECEIPT REQUESTED

156 West Providencia Avenye ‘ 7012 3460 0000 21461067,

Burbank, Californis 91502

SUBIECT: REGIMRENMENT FOR TECHNICAL REPORT PURBUANT TO GALIFORBIA WATER CODE
SECTION 13267 ORDER NO. R-2013-0154

SITE: ~ FORMER COMMERCIAL INSPECTION SERVICES, INCORPORATED FACILITY, 156 WEST
PROVIDENCIA AVENUE, BURBANE, CALIFORNIA (FLE NO, 109\0884}

Dear Massrs. _Squ_irﬁs.and Mightingale:

The California-Regional Water Guality Cantrol Board, Los Angeles Region {Regiona! Board) is the putilic
agency with primary responsibility for tie protection of ground and surface water guality for -all
beneficiel uses within major partions of the Los Angeles and Ventura Cauntias, including the referanced
site,

The Regional Board is investigating potential sources for groundwater contamination within the United
States Environmental Protection Agency (USCPA } $@n Fernando Vallay Superfund Site (Superfund Site).
It is known that grounidwater within (4. Super furid Sate, including the VlCiI”ﬂty of the former Commerets)
Inspection Services, Incorperated (€15, Inc.)facllity, is contaminated with volatile organic COMpoUnds
{vacCs)and heavy metals, partieutarly ehraimium, '

The Reglonal Board has reviewed techriical information and historical documents contalned in Regional
Board case files for the property located st 456 Wast Providencia Avenue, in the City of Burbank,
California (the Site), The Site Is currently owried arid.operated by i ﬁhtlrlgale Studies,and formerly
owned by MAG Investments, Limited, Regonal Board files indicate that CiS, inc., ocoupied the Site
between 1080 and 1994, IS, Int’s operations at the Site consisted of non-destructive testing of
aerospace hardware, including x-ray, fluorescent, maghetic particle, Impregnation, ultrasonic and
cléaning. Regional Board files state that chiomium containing compounds, Including sodivm dichroimate
dihiydrate and chromic acid, were used and stored during CIS operations st the Site. The subsurface
impacl, as a result of (IS, Inc.'s operatlons at the Site, hasnot been determined.
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Mr. Meluin K. Squires 2. Detobar 8, 2013
‘Mr, Michael 5. Nightingale ‘ '
Former Commaercial Inspection Services

Enclosed js. & Reglonal Board nrder far techiical report requircments pursuant ta Gallfornia Water Ce:iza.

Seelion 13267, Order No. R4-2013-0134 (Order), An Order was. oreviously Tssued 1o Mr. Mein &,

Squires of MAG Investments, Limited, The attachied Order hag been révised to fhcluda Nightingale:

Studios, the eurrent property owner of the $ite, The attached Order requfres MAG Investments, Limited

and Nightingale Studios to prepare and submit a Subsurface Soil Investigation Werkplan in order m
ovaluate the potential for soil and groundwater contamination.

Should you have any questions related to this project, please contact Ms, Luz Rabelo via telephone at
(218} 576 8783 or via emall at Juz, rabelo@waterhoardg CA.HOV,

Sincarely;

Samuel Unger, P.E.
Executive Dfficer

Enclosiures:  California Water Code Sectioh 15267 Grder No. R4-2013-0154

66! Ms. Lisa Hanustak, USEPA Region (X
Mr. Lea.Chan, City-of Glandale _
Mr. Bill Mate, Clty of Burbank Water Siipply Departinert
Mr. Vahe Dabbaghian, Los Angeles Departinent of Water & Power
Mr, Milad Taghavi, Los Angeles. Denartment of Watsr & Power
Mr. Richard Slade, ULARA Watermaster
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Los Angeles R-«agion,al Water Quality Control Board

ORDER TO PROVIDE A TEGHNICAL REPORT FOR
SUBSURFACE SOIL INVESTIGATION
CALIFORNIA WATER-CODE SECTION 13267 ORDER NG, RE-2018.04154

DIRECTED TO MAG INVESTMENTS, LIMITED AND NIGHTINGALE $TUDIOS

FORMER COMMERCIAL l’NﬁFEC'l‘ii@N—SE'RV'!&ES','INGORR@"KATED FACILITY
156 WEST PROVIDENCIA AVENUE, BURBANK, CALIFORNIA
(FILE NO. 208,0884)

The California Regional Water Quality Control Board, Los Angeles Reglon (Regional Board) makes the
following findings and issues this Order pursuant to California Water Code (CWC) section 13267, which
authorizes the Reglonal Board toréquire the.submittal-of teclinical and menitoring reports.

1. The groundwater within the San Fernando Valley Gropndwater Basin (Basin) hasbesn impacted
by discharges of heavy netals,. specifically chromium, The, $an: Fernando:Vallay Superfund Site
(Superfund. Site) lles within the Bagin. THe United States Gnvirorméntal Protection Apency
{(USEPA) and the Regional Board sre Investigating the potential.sources of the discharges ta the
Basin, The agencies are. nurremly fotused o idemifying individuals-and companies responsible
for the discharges of chiroriium i tha Basin dnd holdmg’th&m responsible for the investigation
and remedfation. of the source sites, The proparty lodated at 156 West Providancia Avenue, In
the City of Butbank, California {the Site) Js a potential source of chromlum and overlies the
Basin,

2. The dite Is: currﬁnthj owned and oceypied. héy nght|ngala Studlos,and farmmerly owiied and
aperated by MAG Investments, Limitet. Betwgen approximately 1980 and 1994, the Site was
occupied by Commercial Inspaction Seivices, Incorporated (CIS, the.), CIS, Ine, performed nons
destructive tasting -of aetogpace hardware 4t the Site.  Testing sarvlces included x-ray,
fluorescent, magnetic particle, impregnation, ultrasanic-and cleaning. Regione! Beard files state
that CIS, Inc. used and stored ¢hirathium contalning compotnds, including. sodiunt dichromate
dihydrate and chromic acld, during their operations at the Site, Regional Boatd-files also state
that CIS, Inc. is owngd by MAG: Ifvestmiziits, Limited, An Griler was previpusly issued 1o Mr;
Melvin K. Squires of MAG Investmants, Limited, The Order has been revised to include
Nightingale Studios, the current property owner of the Sits, CIS, Iric. previously conducted
investigations and remediation activities at the Site which focused on volatile organic
compounds (VOCs) and riot on heavy matals. Tharefare, the potantial impact to the subsurface

- solls at theSite, Hay not yet hieen detarmined,

3. CWC section 13267(B){(1) states:

“In conducting an investigation specified in. subdiwsion {a}, the regtonal board may require
that any person whe has discharged,.discharges, or 1§ suspected of having dlseharged or,
dischalging, or who proposes to discharge waste wilhin ‘its reglon, or any &itlzen of
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M—r, Melvin K. Squlres a2 ‘ k October §, 2013

M. Michael 5. Nightingale
Former Commerclal Inspection Services, Incorporated

S.‘

dornicitiary, or political agenéy or entity of thiy state who-hag discharged, discharges, oy
suspected of having, discharged or discharging, or whe proposes to dischatge wasta
outside of its reglon that could affect the quality-of waters within lts region shall furnish,
under penalty of perjury, techinical or monitoring program reports which the regionil
hoard requires. The burden, including costs, of these reports shall bear 3 reasofmabile
rélationship to the need for the reports and the benefitsto be obitained from the reports,
In requiring those raports, the regional board shall pravide the person with & written
explanatiori with regard to the need forthe: raports, ad shall identify the evidence that
supports requiring that person to provide the reports.”

Regional Board staff has obtalned evidence Intigating thar thers has been a dtschurge of waste
at or from the Slte. The:supporting evidenee neludesa Chernteal Storage and tse Questionnaire .
(Cu0) submitted by €15, Ine. to the Regional Board, dated May 3, 1990, stating thie use and
storage of chromium contalning:compounds-at the Site, The CUQEndicat‘etﬁ tivat approximately
20 pounds of sadium dichromate dihydrate and approximately 20 pounds of chrome acid were
stored at tha Site.. Additionally, on Decémber7,.2000 8 subsurface soll Investigation reported
maximum chromsum concentration of 3,980 1:1g/kg in- the subsurfice soils bierieyth the Site.

The former Ci3, Inc, facillty Is among the suspected sources of waste diséharge in the USEPA

Superfund Site because of the-chemicals used arid the operations conducted at the Site. it is

known that groungdwater within the Superfund Site, Including the viginity of the former CI8, e,
facility, Is polluted with VOCs and heavy metals, particularly chramium, To date, a complete
subsurface investigation of heavy metals in soil or groundwater has not been perfarmed at the
S““Qu

This Crder ldentlﬁas MAG [nvestmints, Lsmlted and Nughlmgate Studios as the entities
responsible for the suspected discharges of waste Identified In paragraph two (2} and four {4}
because MAG Investments, Liniited owned and eperated the facility where the actiities
oceurred that resulted In the suspected discharges of waste were performed by CIS, Ing, and
Nightingale Studios currently owagand aperates at the Site.

This Order raguires the persons/entities named hergin to prepare and submit a-Subsurface Soll
Investigation Warkplan {Workplan) in arder to evaluate the conditians st tha Slte and determine
if any discharges of heavy metal compounds, specifically chromlum, has Impatted the solls
benaath the Site that could consequently pese & threat to groundwater, You are sxpected 1o
subriit a complete Werkplan, #5-required by this Ordér, to the Reglonal Board. The Regional
Board may reject the Workplan if it lg deemed incomplete and/or regquire revisions to tha
Workplan inder this Order.

The Reglonal Board needs this information in‘grdet to-detérmine whether the Site Is-a souree of
discharges of waste, specifically. chromitm, and to determine whether the subsurface soil

conditions at the Site are causing or threatening to cause discharges of waste to the waters of
the State within the Basin,

The burdans, Including costs, of these reports bear a reaspnabile relationshp to the nesy
for the reports and the benefits to be obtained from the reports. Thie Information i



Mr. Melvin K. Squires . -3 October 8, 2013
Mr. Mithiael 5, Nightingale
Farnier Commaerdial Inspéction Servites, (ncorporated

dicessary {6 identify sources of discharges of waste to the Basly-and to assure adequate
cleanup of the Stainless Steel Products/industries faility, which as descibed sbove potentially
poses significant thraats to public health and the environment,

9. The issuence of this Order is'an enforcemient action by a regulatory agency and iy categorically
exempt from ‘the provisions of the Colifornia Environmental Quallty Act {CEQA) purstiant to
section 15321(a)(2), Chapter 3, Title 14 of the Callfornia Code of Regulatlons. This Qrder
reguires submilttal of technical and/or moritoring reports and work plans, The praposed
activities under the work plan are notyet known, 1t Is unlikely that implethentdtion of the wark
associated with this Order could result n anything more than minor physical changes to the
gnvironment. If the implementation may result In slgnificant Impacts-on the efvironmient, the

appropriate lead agancy will sddrass the CEQA requiremments prior to Implemanting any work
plan,

10. Any person sggrievad by this action of the Regional Board may petition the State Watar
Resources Control Beard (State ‘Board) to réview thé actlon in ‘sccordarice with Water Code
section 13320 and California Code of Regulations, title 23, sedtions 2050 and following, The:
State Board must radelve the pefition by 5:00 p.m., 80 days after the date of this Order, except
that 1f the thitiath day folwwmg the date of this Order fails on. & Saturday, Sunday, or state
Holiday, the petition must be received by the State Bosrd by 5:00:p:m. on the next businass. day.
Copigs of the law and regulations applicable to filing putitichs may be found on the Internet at
the followlng ffnks

http:/fwww waterboardsica.gov/nublic nofices/netitivns/water quality
ot will be provitded upon request.

THEREFGRE, IT |3 HEREBY ORDERED thdt MAG Investments, Ltmzted and Nighﬂngale Studlos, pursuant:
to section 13267(b) of the CWC, are required to:

1. Submit.a Subsurface Soll investigation Workyilan- {Workplan) to the Regional Bogrd. by January
15, 2014, Guidance documents Yo assist you with this task car e found on the Intemnet at the
following Iinks: |

"@errem’ W@fk plan Requ!remmts for a Heavy Metm‘ sah‘ Inuest:gahon "

Wnrkmfan qumrementa fmr B'Heaw Metals Sml lnv atlan dF

“Interim Site Assessment & Cleanup Guidebaek (May1896),Y
http://www waterboards.¢a gav/lasanmlcs}water [ssues/programs/remediation/av1age vor

Auldance.shtml

“Quality Assufence Broject Plan

https//wwiw terhoards.co.pov/losanseles/water issnes) re;erams/r&medwtlnnfscarci SGY-
SFVCIeanLJﬂPmi;rdm 5ERI200S CQAPE, Dclf




 Mr. Melvin K, Squires : 4 - October8, 2013
Mr. Michael §, Nightingale -
Former Commeretal inspection Services; Incorporatetl

2. The Workplan shall indude detsilad informistion of former and. sxisting chromium storage,
hazardous waste managemeant, and assoelated pragtices,

3. The Workplan must also include proposed soil sampling boting locatiang which shall extend to 3
mitimum depth of 25 feet below grountd surface th the areas of the previous-plating processss
and waste treatment {sumps, clarifiers; ete,), hazardaus wiste storagi arén, and chémical

» slorageares.

4. The Workplan must contein a health and safety plan (HASP), as perthe gutdelines.

5. The Workplan shall inclide a detalled schedule of Implamentation of the Workplan, including
field work and providing a report of the rasults to the Reglonal Board.

6. Upan approval, the Workplan shall be implemented and a report summarizing the results
according to the approved schedule must be subritted to the Reglunal Board,

The above itern shall e submitted to;

Mg, Luz Rabele.

Water Resources Control Engineer

Remediation Section

Los Angeles Reglorial Water Quality Gontro] Board
420 West4®™ Streat, Sulte 200

Los Angeles, California 56013

Phone: {213} 576-6783

Emall Juz,rabelo@waterboards.ca oy

Pursuant to 13Z67{a} of the CWC, any parson who fails to sulimlt. reports in acedrdange with the Grder Is’

“guilty of a misdemeanor, Pursuant to siction 13268(b){1) of the CWE, failure to submit the reguired
Workplan described ahove by the specified due date(s) may result in'the impesitisn of administrative
aivil liablity by the Regional Board in an-amount up to one thousand dallers ($1, (0Q) per day for gach
day the Workplan is ot reéceived after the above due daté. These civil liabllitles may be assessed by the
Regional Beard for fallure to comply, beginning with the date thet fhe vidlations first occurred, ang
without further warning. ' : '

The Regional Board, under the authority glven by the CWC section 13267, subdivision (B){1), regulres
you to inéihde a perjury statement in all reports submitted urider the 13267 Order. The perjury
statement shall be signed by a sgnlor autherized MAG Investments, Limited and Nightingale Studios
representative (not by a consultant). The perjry statement shalt be in the following format:

“I, [MAME), certify under penalty of law that this docurment and all attachments were
prepared by me, or under my direction or supervision, in acpordance with 2 system
designed to assure that qualified personnel properly gathered and evalvated the
information submitted, Based on my. inguiry of the person or persons who manage the
systermn, or those pdrsons direut[y responsible. for gathering the Information, the
infarmation submittad ls, to the hast of my knowledge and belis? true, aceurate, angd



Mr. Melvin K. Squires o -5. . October 8, 2013
Mr. Michaal 5. Nightingale
' Former Commercial lmspec’;i_o_n Servites, Incorpordted

complete. [ am awdre that there. are -significant penaltws for submittihg false
infarmation, including the possahilrty of fine-and imprisonment for knowlhg vinlations*

The State Board adopted regulations (Chapter 30, Division 3 of Title 23 & Division 3 of Title 27, Californla
Codte of Regulation) requiring the electronlc-submittal of fnfermation (ES1) for afl site cleanup programs,
stavting January 1, 2008, Currently, all of the Information os electranie submittals dnd GeoTracker
contacts can be found on the Internet at the following link: :

htm:]/wwwvwatgrboar&s.ca.gw['umala(-:.tm'nl‘c subrmiktal,

To: comply with the ebeve referepcgd regulatlun, you wre required. (o upload all technical reports,
doeuments, and wall datato GeoTracker by the due dates specified in the Reglondl Board lettsrs:and
orders Issued to you or for the Site. Howevir, tha Reglonial Board may request that you submit hard
coples of selected: documents and data in-addition to-elactronic submittal of Infarmation to GaaTracker,

50 ORDERED.

et 8 2413
Date

Emcut[ve Officer
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Nightingale Fnterprlseb In¢orporated
DBAN 1ghfmgalﬁ Btudios
156 W, Provideneia Ave
Burbank, CA 91502

November 14, 2013
Los Angelys Regional Water Quality Contiol Board.
Subject: Letter received duted October 8. 2013
Tiy wham it may coneem:
This Jetter i in fesponse 10 the letter dated Qctober 8, 2013 from Los Angeles Regional Water
Quality. Control Bosird (LARWQCB) which indicatés 4 requitsinent for a Techrieal report
regarding suspwlui groundwater contamination. The letier states that Nighiingale Studios is the

er-of this PROpetLy. Mmhtmgale Bnterprises g, DBA Naghmngaic Stmim doesnotown the
’ mterenced property.

Nightmg&k Lnt@rpnws Tm.., s ine Wd} d4sociated
Commercial Inspection Services, or Md\rm K. Squires.

Contrary Lo what is writteén in paragraph 3, Nightingale Studios is being Ialsuly idntified ag
being responsible in any way for the suspected discharges of waste, There Is absolutely no
evidence of this whatsoever. :

It.is respectiully demanded that LARWQUB remove Nightingale: Faterprises loc., and
* Nightingale Studios from any implications in this mistter and also the order c)uu:m.d in the Jetter
dated October 8, 2013, Please respond in writing as 1o any, other eonceris you might have.

Sinegrely,

 Michael 8. Nightingale
Nightingale Enterprises lnc.
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: _ ELKINS
Kenneth A. Ehrlich KALT

F gig';:gﬁs;g ' WEINTRAUB
KEhrlich@elkinskalt,com . REUBEN
Ref. 11490-0002 ‘ GARTSIDE LLP

May 23, 2014

VIA E-MAIL AND FEDERAL EXPRESS

Samuel Unger, P.E., Executive Officer "~ Thomas Howard, Executive Director

Los Angeles Regional Water Quality Control ’ State Water Resources Control Board
Board : P.O. Box 100
320 West 4th Street, Suite 200 _ Sacramento, California 95812-0100

Los Angeles, California 90013

Re: 156 West Providencia Avenue, Burbank, California (File No. 109.0884)

Dear Messrs. Unger and Howard:

We represent Mr. Michael S, Nightingale and Nightingale Enterprises, Inc.
(Nightingale"), the operator of a recording studio and performance area at 156 West Providencia
Avenue, Burbank, California (the "Site"). Mr. Nightingale is a proprietor of Nightingale. Since
- 2002, Nightingale has operated the studio at the Site, which consists of rehearsal and recording
facilities and ancillary audio equipment rental and storage. Neither Mr. Nightingale nor
Nightingale own the Site. )

We have reviewed the purported Order to Provide a Technical Report for Subsurface Soil
Investigation pursuant to California Water Code Section 13267, Order No. R4-2013-0154 (the
Order") issued-by the Los Angeles Regional Water Quality Control Board (the "Regional
Board") on October 8, 2013 seeking to compel Nightingale to prepare and submit a Subsurface
Soil Investigation Workplan (the "Workplan") evaluating the potential discharges of chromium
at the Site and any resultant impacts to soils and groundwater. Nightingale has no liability for
any historic chromium releases at or around the Site, and is not subject to the Order.

Nightingale previously submitted letters to the Regional Board on November 14, 2013
and March 14, 2014 seeking to clarify a number of erroneous assumptions contained in the
Order. Nevertheless, both the Regional Board and the State Water Resources Control Board (the
"State Board") continue to erroneously pursue Nightingale, which recently retained our services,

I THE CITED AUTHORITY DOES NOT APPLY TO NIGHTINGALE

By its own terms, the Order was issued under the authority of Wat_er Code Section 13267.
However, Water Code Scction 13267(b)(1) only authorizes the Regional Board to require
technical or monitoring program repotts from a "persen who has discharged, discharges, or Is

2049 Century Park East, Suite 2700, Los Angeles, California 90087-3202
Telephone: 310.748.4400 Facsimile 310.748.4499 www.elkinskalt.com
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Thomas Howard
May 23, 2014
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suspected of having discharged or discharging, or who proposes to discharge waste within its
region, or amy citizen or domiciliary, or political agency or entity of this state who has
discharged, discharges, or is suspected of having discharged or discharging, or who proposes
to discharge, waste outside of its region that could affect the quality of waters within its region,"
In addition, Water Code Section 13267, subd. (b)(1) also requires that the Regional Board
provide a "written explanation with regard to the needs for the reports, and shall identify the
evidence that supports requiring the person to provide the reporss." Moreover, the burden of
preparing these reports, including the financial burdens, "shall bear a reasonable relationship to
the need for the reports and the benefit to be obtained from the reports.” Based on these express
requitements of Water Code Section 13267, subd. (b)(1), Since Nightingale has zero
responsibility for any of the actual or suspectéd contamination, Nightingale should bear no
responsibility for the preparation of a Workplan. Instead, the burden of the Workplan should fall
on MAG Investments, Limited ("MAG") and/or Commercial Inspection Setvices, Inc. ("CIS™)!,
the prior owner and operator af the Site.

‘First, Water Code Section 13267(b)(1) does not apply to Nightingale, No evidence
suggests that Nightingale has or will ever discharge any waste that could adversely impact water ‘
quality, a fact which is actually highlighted by the contents of the Order. Specifically, the Order
identifies Nightingale Studios as responsible for suspected discharges of waste at the Site solely
on the grounds that Nightingale Studios "currently owns and operates at the Site."? The Order's
assertion regarding Nightingale's ownership interest in the Site is incorrect. As noted above,
Nightingale is, and has only been, merely a tenant at the Site. . ‘

Moreover, the Order expressly states that the underlying rationale for the Regional
‘Board's concerns regarding potential chromium discharges at the Site derive from the non-
destructive testing of acrospace hardware by CIS at the Site between 1980 and 1994. Of course,
Nightingale did not begin operating its music studio at the Site until 2002, more than a decade
after CIS ceased its operations at the Site. Further, absolutely no element of Nightingale's
operation of a recording and rehearsal studio entails the handling, storage, transport or disposal
of heavy metals or other hazardous waste, including chromium.

! According to the Order, the Regional Board files indicate that CIS was owned by MAG.,

? The Order's assertion regarding Nightingale's ownership interest in the Site is incorrect,
as Nightingale is, and has only been, merely a tenant at the Site. -

372516v1
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II. RWQCB CANNOT FULFILL ITS BURDEN OF IDENTIFYING EVIDENCE
REQUIRING NIGHTINGALE TO COMPLY WITH THE ORDER

In the Order, the Regional Board does not satisfy its burden of "identifying the evidence
- that supports requiting” Nightingale to prepare and submit the Workplan. As noted above,

Nightingale is and has been a tenant at the Site. Its operations do not use or dispose of chromium
- or other heavy metals, The Regional Board offers no evidence linking Nightingale to past,

ongoing ot future discharges. Nightingale has no relationship whatsoever to CIS or MAG.

Given the timeline and character of Nightingale's business operations, it is entirely unreasonable
for the REGIONAL BOARD to suspect Nightingale of any such discharge. In the absence of
any credible information linking Nightingale to potential hazardous discharges, no basis exists to
require N1ght1ngale to prepare the Workplan,

1. NO EVIDENCE SUGGESTS THAT NIGHTINGALE SHOULD INCUR THE
FINANCIAL BURDEN OF THE REQUESTED INVESTIGATION

As noted in the Order, the RWQCB (or SWRCB) must show that the financial burden on
the purported responsible party bears a reasonable telationship to the need for the requested work
and the benefits to be obtained from the same. Cal. Water Code § 13267. In confrast to the
statutory requirement, the Order does not show how the significant financial burdens allegedly
imposed on Nightingale for the preparation of the Site Workplan bears a reasonable relationship
to the need for the Workplan and the benefits to be obtained from the same. Nightingale bears
no factual or legal 1esp0n31b111ty for the alleged contamination. It does not handle chromium or
other heavy metals in its operations. In contrast to these facts, which Nightingale or its
proprietors will declare under penalty of perjury, the Order simply offers the unsubstantiated
assertion that the "information is necessary to identify sources of discharges of waste to the
Basin and to assure adequate cleanup of the Stainless Steel Products/Industries [sic] facility,
which...potentially poses significant threats to public health and the environment." The Order
fails to show any relationship between identifying the potential discharge of chromium at the Site
and the cleanup of an entirely different facility at'a different location.  No evidence could exist
that Nightingale is responsible for chromium contamination at the Site or elsewhere. Further, it

-is wholly unreasonable to impose any burden on Nightingale given that it bears absolutely no
responsibility for the discharge of waste at the Site or elsewhere.

The Order properly identifies MAG as the entity responsible for the suSpected discharges
of waste at the Site by CIS during MAG's ownershlp of the Site. Nightingale is not affiliated
- with MAG or CIS in any way. The state agenc1es interests would be best served by mandating
the preparation of the Wotkplan by MAG, given its ownership of the Site during the time of the
suspected discharges and its ownership of CIS, the suspected offending entity.

372516v]
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We look forward to you working with you to quickly resolve these issues.
Notwithstanding the foregoing, Nightingale reserves all rights and remedies at law and in equity
and waives none.

Very tpuly yours,

Elkins Kalt Wemtraub Reuben Gartside LLP

CIL

cc:  Deborah Smith (via email)
. Paula Rasmussen (via email)
Luz Rabelo (via email)
Lori T. Okun (via email)
Frances L. McChesney, Esq, (via email)
Jennifer L, Fordyce, Esq. (via email)
Nicole L, Kuenzi, Esq, (via email)

372516v]
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Los Angeles Reglonal Water Quality Control Board

June 17, 2014

Mr. Melvin K, Squires and - o : CERTIFIED MAIL

MAG Investments, Limited '  RETURN RECEIPT REQUESTED
23035 North San Ramon Drive : 7012 3460 0000 2166 0596
-Sun City West, Arizona 85375 ' ' ‘ :

_-Mr. Ronald Miyamoto : S CERTIFIED MAIL
Night-Prov LLC" ' RETURN RECEIPT REQUESTED
2625 Townsgate Road #330 . 7001 0360 0000 3649 3149

Westlake Village, California 91361

SUBIJECT: REQUIREMENT FOR TECHNICAL REPORT PURSUANT TO CALIFORNIA WATER CODE
' SECTION 13267 ORDER NO. R4-2014-0029

SITE:- FORMER CONMMERCIAL INSPECTION SERVICES 'INCORPORATED FACILITY, 155 WEST
PROVIDENCIA AVENUE, BURBANK, CALIFORNIA (FILE NO. 109.0884)

Dear Messrs, Sy uires and Miyamoto:

- The Cahforma Reg;onai Water Quality Control Board, Los Angeles Region (Regional Board) is the public

. aBency with primary responsibility for the protection of ground and. surface water quality for ali
beneficial uses within major portions of the Los Angeles and Ventura counties, including the referenced
site. - -

The Regional Board is investigating potential sources for groundwater contamination within the United
States Environmental Protection Agency (USEPA} San Fernando Valley Superfund Site (Superfund Site).

. Itis known that groundwater within the Superfund Site, including the vicinity of the former Commercial
Inspection Services, Incorporated (CIS) facility, is contamlnated with volatile organic compounds {VOCs)
and heavy metals, particularly chromium; :

" The Regional Board has reviewed technical information and historical documents contained in Regional
Board files for the property located at 156 West Providencia Avenue, in the City of Burbank, California
(Site). Reglonal Board files indicate that CIS occupied the Site between 1980 and 1994. CIS’s: operations
at the Site consisted of non-destructive testing of aerospace hardware, including ¥-ray, fluorescent,
magnetic particle, impregnation, ultrasonic, and cleaning. According to Regional Board files, chromium
containing compounds, including sodium dichromate dihydrate and chromic acid, were used and stored
durlng CIS’s operations at the Site. The subsurface impact, as a result of CIS’s operations at the Site, has
not been determingd. The' Site was formerly owned by Mr. Melvin Squires and MAG Investments,
Limited and is currently owned by Night-Prov LLC.

CHaRLES STRINGER, CHAIR | SAMUEL UNGER, EXEGUTIVE OFFICER

320 West 4th 1., Sults 200, Los Angeies, A 80018 | www.waterboards.oa,gbviosangeies .
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Mr. Melvin K. Squires, MAG Investments, -2- lune 17, 2014
Limited, and Mr. Ranald Miyamoto ' ' a
Former Commercial Inspection Services Incorporated

Enclosed.is a Regional Board order for technical report requirements pursuant to California Water Code
section 13267 Order No, R4-2014-0029 (Order). A simlfar order, Order No. R4-2013-0154, was previously
issued to MAG Investments, Limited and Nightingale Studios, dated October 8 2013, In a letter dated
June 17, 2014, the Regional Board rescinded Order No. R4-2013-0154 for MAG Investments, Limited and
Nightingale Studlos due to incorrect address and ownership information. The attached Order No, R4-
2014-0029 continues to Include MAG Investments, Limited, the former owrer of the Site, and now also
Includes Mr. Melvin Squires, a former owner of the Site, as well as Night-Prov LLC, the current owner of
the Site. The attached Qrder requires Mr. Melvin Squires, MAG Investrments, Limited, and Night-Prov
LLC to prepare and submit a Subsurface Soil Investigation Work Plan to evaluate the Site for SDI| and
groundwater contamination,

_ ShOuId you have any questuons related to this matter, please contact Ms, lillian Ly at (213) 576 6731

t jillian.ly@waterboards.ca.go

Sincerely,

SamuelUnger, ..
Executive Officer

cc Ms. Lisa Hanusiak, USEPA Region IX
Mr. Lec Chan, City of Glendale
Mr. Bill Mace, City of Burbank Water Supply Department
Mr. Vahe Dabbaghian, Los Angeles Department of Water & Power
Mr. Albert Gastelum, Los Angeles Department of Water & Power
Mr. Jonathan Leung, Los Angeles Department of Water & Power |
Mr. Richard Slade, ULARA Watermaster
Mr. Michael Nightingale, Night-Prov L1LC
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Los Angeles Regional Water Quality Gontro! Board

ORDER TO PROVIDE A TECHNICAL REPORT FOR
SUBSURFACE SOIL INVESTIGATION
CALIFORNIA WATER CODE SECTION 13267 ORDER NO. R4-2014-0029

DIRECTED TO MR. MELVIN SQUIRES, MAG INVESTMENTS, LEMITED, ANb NIGHT-PROV LLC

FORMER COMMERCIAL INSPECTION SERVICES, INCORPORATED FACILITY
156 WEST PROVIDENCIA AVENUE, BURBANK, CALIFORNIA
(FILE NO. 109.0884)

The California Regional Water Quality Control Board, Los Angeles Region (Regiona! Board) makes the
following findings and issues this Ordei pursuant to California Water Code {CWC) section 13267, which.
authorizes the Regional Board to require the submittal of technical and monitoring reports.

1. The groundwater within the San Fernando Valley Groundwater Basin (Basin) has been impacted
: by discharges of heavy metals, specifically chromium. The San Fernando Valley Superfund Site
{Superfund Site) lies within the Basin. The United States Environmental Protection Agency
(USEPA} and the Regional Board are investigating the potential sources of the discharges to the
Basin. The agencies are currently focused on identifying individuals and companies responsible
for the discharges of chromium In the Basin and holding them responsible for the investigation
and remediation of the source sites. The property located at 156 West Providencia Avenue, in

the City of Burbank, California (Site) is a potential source of chromium and overlies the Basin.

The Site is currently owned by Night-Prov LLC and formerly owned and operated by Mr. Melvin
Squires and MAG Investments, Limited (prior to 2005)." Between approximately 1980 and 1994,
the Site was occupied by Commercial inspection Services, Incorporated {CIS). CIS performed

. non-destructive testing of aerospace hardware at the Site. Testing services included x-ray,
fluorescent, magnetic particle, impregnation, ultrasonic, and cleaning. Regional Board files
Indicate ‘that CIS used and stored chromium containing compounds, including sodium
dichromate dihydrate and chromic acid, during its operations at the Site. Regional Board files
also indicate that CIS is/was owned by MAG Investments, Limited, of which Mr. Melvin Squires
is/was a partner. CIS previously conducted investigations and remediation activities at the Site,
which focused on volatile organic compounds {VOCs} and not on heavy metals. Therefore, the
potentlal impact to the subsurface soils and groundwater at the Site from heavy metals has not
yet been determined.

2. CWC section 13267(b)(1) states:

“In conducting an investigation specified in subdivision (a), the regicnal hoard may require
that any person who has discharged, discharges, or is suspected of having discharged or,
discharging, or who proposes to discharge waste within its region, or any citizen or
domiciliary, or political agency or entity of this state who has discharged, discharges, or Is

CranLes BTRINGER, cHan | SAMUEL UNGER, ExECUTIVE OFFIGER

320 west 4th St., Sults 200, Las Angatas, CA $6013 | www.waterboards.cagov/osangetas
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Mr. Melvin K: Squires -2- L June 17, 2014
Mr. Ronald Miyamoto -
Former Commerclal Inspection Services Incorporated

suspected of having discharged or discharging, or who proposes to discharge waste-
outside of its region that could affect the quality of waters within its region shall furnish,

under penalty of perjury, technical or monitoring program reports which the regional
board requires. The burden, including costs, of these reports shall hear a reasonable
relationship to the need for the reports and the henefits to be obtained from the reports.

In requiring those reports, the regional board shall provide the person with a written
explanation with regard to the need for the reports, and shall identify the evidence that
supports requiring that person to provide the reports.” .

3. Regional Board staff has evidence indicating that there might have been a discharge of waste at
or from the Site. The supporting evidence includes a Chemical Storage and Use Questionnaire
{CUQ) submitted by CiS to the Regional Board, dated May 3, 1990, stating the use and storage of

" chromium containing compounds at the Site. The CUQ indicated that approximately 20 pounds
of sodium dichromate dihydrate and approximately 20 pounds of chrome acid were stored at
the Site. Additionally, on December 7, 2000, a subsurface soll investigation reported maximum
chromium concentration of 3,930 milligrams per kitograms in the subsurface soils beneath the
Site,

The former CIS facility is among the suspected sources of waste discharge in the USEPA
Superfund Site because of the chemicals used and the operations conducted at the Site. It is
known that groundwater within the Superfund Site, including the vicinity of the former CIS
facility, is polluted with VOCs and heavy metals, particularly chromium. ‘To date, a complete
subsurface investigation of heavy metals in soil or groundwater has not been performed at the -
Site,

4, This Order identifies Mr Melvin Squrres MAG Investments, Limited, and Night-Prov LLC as the
persons/entities responsihle for the suspected discharges of waste identified in paragraphs two
(2) and three (3). Mr. Melvin Squires and MAG Investments, Limited owned and operated the
facility where the activities occurred that might have resulted in the suspected discharges of
waste, which were performed by CIS. Night-Prov LLC currently owns the Site.

5. This Order requires the persons/entities named herein to prepare and submit a Subsurface Soil
Investigation Work Plan (Work Plan) in order to evaluate the conditions at the Site and
determine if any discharges of heavy metal compounds, specifically chromium, has impacted the

. soils beneath th'e.Site that could consequently pose a threat to groundwater. You are expected
to submit a complete Work Plan, as required by this Order, to the Regional Board. The Regional
Board may reject the Work Plan if it is deemed incomplete and/or require revisions to the Work
Plan under this Order.

6. The Regional Board needs this information in order to determine whether the Site is a source of
discharges of waste, specifically chromium, and to determine whether the subsurface soil
conditions at the Site are causing or threatening to cause discharges of waste to the waters of
the State within the Basin.

7. The burdens, including costs, of these reports bear. a reasonable relationship to the need
~ for the reports and the benefits to be obtained from the reports. The information is



Mr. Melvin K. Sguires ‘ -3~ o Jure 17,2014
Mr. Ronald Miyamoto '
Former Commercial Inspection Services, Incorporated

necessary to identify sources of discharges of waste to the Basin and to assure adequate
cleanup of the facility, which as described above potentially poses significant threats to public
health and the environment,

8. The issuance of this Order is an enforcement action by a regulatory agency and is categorically -
exempt from the provisions of the California Environmental Quality Act (CEQA} pursuant to
section 15321(a)(2}, Chapter 3, Title 14 of the California Code of Regulations. This Order
requires submittal of technical and/or monitoring reports and work plans. The proposed

~activitles under the Work Plan are not yet known. It is unllkely that implementation of the work
associated with this Order could result in anything more than minor physical changes to the
environment. If the implementation may result in significant |mpacts on the environment, the
appropriate lead agency will address the CEQA reguirements prior to |mplement|ng any work
plan.

9. Any person aggrleved by this action of the Regional Board may petition the State Water _
Resources Control Board (State Board) to review the action in accordance with Water Code
section 13320 and California Code of Regulations, title 23, sections 2050 and following. The
State Board must receive the petition by 5:00 p.m., 30 days after the date of this Order, except
that if the thirtieth day following the date of this Order falls on a Saturday, Sunday, or state
holiday, the petition must be received by the State Board by 5:00 p.m. on the next business day,
Copies of the law and regulations applicable to filing petitions may be found oh the Internet at
the following link: http://www.waterboards.ca.gov/pyblic notices/petitions/water qualltv
or will be provided upon request. : :

THEREFORE, IT IS HEREBY ORDERED that Mr. Melvin Squires, MAG Investments, Limited, and nght—Prov
LLC, pursuant to section 13267(b) of the CWC, are required to:

1. Submit a Subsurface Soil Investigation Work Plan (Work Plan} to the Regional Board by August 1,
2014. Guidance documents to assist you with this task can be found on the Internet at the
following links:

“General Work Plan Requirements for a Heavy Metal Soil Investigation”
htip://www.waterboards.ca. gov/losangeles/water Is;sues/nrograms/remed|at|0n/GeneraI
Workplan Requirerents for a Heavy Metals Soil Investigatlon pdf

"Interim Site Assessment & Cleanup Guidebook ( May 1996)"
http://www.waterboards.ca.gov/losangeles/water_issues/programs/remediation/may1996 vog

guidance.shtml

“Quality Assumnce Project Plan”

htto://www.waterboards.ca. gov[losangeles/water |ssues/programs/ramed:atlon/Board SGV-
FVCIeanupProgram Seg:zogs QAPP df ' y

-2, The Work Plan shall include detailed information of former and emstmg chromium storage, .
_‘hazardous waste management, and associated practlces




Mr. Melvin K. Squires -4 ' June 17, 2014
Mr. Ronald Miyamoto : ‘ '
Former Commercnal Inspection Services, Incorporated

3. The Work Plan must also include proposed soil sampling boring locations that shall extend to a
minimum depth of 25 feet below ground surface in the areas of the previous plating processes
and waste treatment {sumps, clarifiers, etc. ) hazardous waste storage area, and chemical
storage area.

4. The Work Plan must contain a health and safety plan (HASP), as per the guide[ine‘s

5. The Work Plan shall include a detalled schedule of implementation of the Work Plan, lncludlng
field work and providing a report of the results to the Regional Board.

8. Upon approval, the Work Plan shali be implemented and a report sufnmarizing the results
according to the approved schedule must be submitted to the Regional Board.

The above item shall be submitted to:

Ms. Jiflian Ly, P.E.

Water Resources Control Engineer

Remediation Section

Los Angeles Regional Water Quallty Control Board
320 West 4™ Street, Suite 200

Los Angeles, Califoinia 90013 |

Phone: (213) 576-6731

Email: [illian.ly@waterboards.ca.gov

Pursuant to 13267(a) of the CWC, any person who fails to sukmit reports In accordance with the Order is -
guilty of a misdemeanor. Pursuant to section 13268(b)(1) of the CWC, failure to submit the required
Work Plan described above by the specified due date(s) may result in the impositicn of administrative
civil liability by the Regional Board in an amount up to one thousand dollars (51,000) per day for each
day the Work Plan is not received after the above due date. These civil liahilities may be assessed by the
Regional Board for failure to comply, beginning with .the date that the \nolatlons first occurred, and
without fur‘cher warning.

The Regional Board, under the authority given by CWC section 13267, subdivision (b)(1), requires you to
include a perjury statement in all. reports submitted under this Order. The perjury statement shall ke
signed by a senior authorized Mr. Melvin Squires, MAG Investments, Limited, and Night-Prov LLC
representative (not by a consultant). The perjury statement shall be in the following format:

“l, INAME], certify under penzlty of law that this document and all attachments wetre
prepared by me, or under my direction or supervision, in accordance with a system
designed to assure that qualified personnel properly gathered and evaluated the
‘information submitted. Based on my inguiry of the persen or persons who manage the
system, or those persons directly responsible for gathering the information, the
information submitted is, to the best of my knowledge and belief, true, accurate, and
complete. | am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for knowing violations.”



Mr. Melvin K. Squires , -5- , June 17,2014
Mr. Ronald Miyamoto '
Former Commercial Inspection Services, Incorporated

The State Board adopted regulations (Chapter 30, Division 3 of Title 23 & Division 3 of Title 27, California
Code of Regulation) requiring the electronic submittal of information (ESI} for all site cleanup programs,
starting January 1, 2005, Currently, all of the information on electronic submittals and GeoTracker:

~contacts can be found on the Internet at the following link:

http://www.waterboards.ca.gov/ust/electronic_submittal.

To comply with the above referenced regulation, you are required to upload all technical reports,
documents, and well data to GeoTracker by the due dates specified in the Regional Board letters and
orders issued to you or for the Site. However, the Regional Board may request that you submit hard
copies of selected documents and data in addition to electronic submittal of information to GeoTracker.

S0 ORDERED.

( ~t7-207%
Date ‘

amuel Unger, P.E.
Executive Officer
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ANCPWHEN RECORDED MAIL THIS DEED ANIY, UNLESS OTHERWISE
SHOWN BELOW. MAIL TAX STATEMENT TO

NIGHT-PROV, LLC
156 W. Providencia Ave.
Burbank, CA 91502

Escrow N, 3-60459-2
Title Order No* 09500078-68

SPACE ABOYE THIS LINE FOR RECORDER'S USE

Grant Deed

THE UNDERSIGNED GRANTOR(S) DECLARE(S) \"7 Tax Parcel No. 2451-002-019
DOCUMENTARY TRANSFER TAX 1§ $1,350.80

{T] computed on full value of property conveyed, or

(" ] computed on full value less value of hens or encumbrances remaimng at time of sale,

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
MAG INVESTMENTS, LTD., A California General Partnership

Hereby GRAN T(S) to . o
NIGHT-PROV, LLC, A CALIFORNIA LIMITED LIABILITY COMPANY

The following deseribed real property in the County of Los Angeles, State of California

Lot 9 of Tract No. 6311, in the City of Burbank, County of Los Angeles, State of California, as per
map recorded in Book 67, Page 2 of Maps, in the office of the County Recorder of said County.
EXCEPT the Southeasterly 165 feet thereof.

DATED. January 12, 2005

MAG INVESTMENTS, LTD, A CALIFORNIA GENERAL PARTNERSHIP

« B Lo,

ART RI10S, General Partner

STATE OF CALIFORNIA ,,
COUNTY OF Lo %J
ON T5%-7) 14~ 208
ART RIOS

Persenallyknewarto me (or proved to me on the basis of satisfactory evidence) to be the persop(sf whose nam are subscribed to the

wiin instrument and acknowledged to me tha( JgRhe/they exccuted the same w hgBRr/therr authorized capact , and that by
r/their signature(g)\qn the instrument the person(gy, or the entity upon behalf of which the persog@ acted, execited the mstrument.

before me the undersigned, personally appeared

Wym:ss my hand and official seal

Signature: Aﬁ

MAIL TAX STATEMENTS TO PARTY SHOWN ON FOLLOWING LINE;IF NO PARTY SHOWN, MAIL AS DIRECTED ABOVE

SMITA PATEL
Commission # 1490880
Notary Publle - Califoinia E
Los Angetas Counly
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LAND AMERICA - LAWYERS TITLE

AND WHEN RECORDED MAIL THIS DEED AND, UNLESS OTHERWISE
SHOWN BELOW, MAIL TAX STATEMENT TO

NIGHT-PROV, LLC
156 W. Providencia Ave.
Burbank, CA 91502

Escrow No  3-60459-2
Title Order No  09500078-68

SPACE ABOVE THIS LINE FOR RECORDER'S USE

Grant Deed

THE UNDERSIGNED GRANTOR(S) DECLARE(S) Tax Parcel No 2451-002-019

DOCUMENTARY TRANSFER TAX IS §
[ ] computed on full value of property conveyed, or -
[ ] computed-on full vaiue less value of liens or encumbrances remaiming at ime of sale,

FOR A YALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
MAG INVESTMENTS, LTD., A California General Partnership

Hereby GRANT(S) to
NIGHT-PROV, LLC, A CALIFORNIA LIMITED LIABILITY COMPANY

The following described real property in the County of Los Angeles, State of California

Lot 9 of Tract No. 6311, in the City of Burbank, County of Los Angeles, State of California, as per
map recorded in Book 67, Page 2 of Maps, 1n the office of the County Recorder of said County.
EXCEPT the Southeasterly 165 feet thereof,

DATED: January 12, 2005

MAG INVESTMENTS, LTD, A CALIFORNIA GENERAL PARTNERSHIP

CHARLES S. KRESS, gﬁener Partner

STATE OF A Qe
oty or Feme S
ON [=4-0% before me the undersigned, personally appeared
CHARLES S. KRESS ‘
Personally known 10 me {or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) isfare subscribed to the
within wnstrument and acknowtedged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by

his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrament.

‘Wuness my hand and officia) seal.
o

N

Signaturb:

AT A S T e b
OFFICIAL SEAL
RO DEBBRAH A CLOQUGH
ES9H NOTARY PUBLIC - OREGON (|
%/ COMMISSION NO, 357623
MY COMMISSION EXPIRES

05
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AND WHEN RECORDED MAIL THIS DEED AND, UNLESS O THERWISE
SHOWN BELOW, MAIL TAX STATEMENT 10

NIGHT-PROV, LLC
156 W, Providencia Ave.
Burbank, CA 91502

Escrow No  3-60459-2
Title Order Na 00500078-08

SPACE ARBOVE THIS LINE FOR RECORDER'S USE

Grant Deed

THE UNDERSIGNED GRANTOR(S) DECLARE(S) Tuax Parcel No. 2451-002-019

DOCUMENTARY TRANSFER TAX 1S §
| ]ecomputed on full value of property conveyed, or
[ 1computed on full value less value of hiens or encumbrances remaining at time of sale,

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
MAG INVESTMENTS, LTD., A California General Partnership

Hereby GRANT(S) to
NIGHT-PROV, LLC, A CALIFORNIA LIMITED LIABILITY COMPANY

The following deseribed real prupei-ty in the County of Los Angeles, State of California

Lot 9 of Tract No. 6311, in the City of Burbank, County of Los Angeles, State of California, as per
map recorded in Book 67, Page 2 of Maps, in the office of the County Recorder of said County
EXCEPT the Southeasterly 165 feet thereof.

DATED: january 12, 2005

MAG INVESTMENTS, LTD, A CAL]FORD:I}A GENERAL PARTNERSHIP

N IRy

MELVIN K. SQUIRES, ﬁl} Parfner
STATE OF CALIFORNIA | ,

COUNTY OF VAA7CRA -

ON FHnitnry /%, %005  before me the undersigned, personally appeared

MELVIN K. SQUIRES

Personally known to me (or proved to me on the basts of sansfactory evidence) to be the person(e) whose name(€y 18/a%% subscribed to the
within instrument and acknowledged to me that he/shedr executed the same i his/ieétimir authorized capacityéies), and that by
his/hemshr signature(ay on the instrument the person(gd, or the entity upon behalf of which the person@® acted, executed the instrument.

Witness my hand and official seal, - o — pat

0.E STOKKA @

2 Comm, f 1349608
) NDTJS!Y PUBIJt CAUH)RMA m

e w1 conn, g Apmw.zuua 1"

\

Signature: WJ{L\
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MAIL TAX STATEMENTS TO PARTY SHOWN ON FOLLOWING LINE;IF NO PARTY SHOWN, MAIL AS DIRECTED ABOVE
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" RECORDING REQUESTED BY ‘
LAND AMERICA - LAWYERS TITLE

ANL WHEN RECORDED MAIL THIS DEED AND, UNLESS OTHERWISE
SHOWN BELOW, MAIL TAX STATEMENT TO

NIGHT-PROV, LLC
156 W. Providencia Ave.
Burbank, CA 91502

Escrow No  3+60459-2
Titke Qrder No: 09500078-68

’

SPACE ABOVE THIS LINE FOR RECORDER'S USE

Grant Deed

THE UNDERSIGNED GRANTOR(S) DECLARE(S) Tax Parcel No, 2451-002-019

DOCUMENTARY TRANSFER TAX IS §
[ ] computed on full vaiue of property conveyed, or
[ ] computed on full value less value of liens or encumbrances remaming at time of sale,

FOR A VALUABLE CONSIDERATION, receipt of which Is hereby acknowledged,
MAG INVESTMENTS, LTD., A California General Partnership

Hereby GRANT(S) to
NIGHT-PROV, LLC, A CALIFORNIA LIMITED LIABILITY COMPANY

The following deserlbed real property in the County of Los Angeles, State of California

Lot 9 of Tract No. 6311, in the City of Burbank, County of Los Angeles, State of California, as per
map recorded in Book 67, Page 2 of Maps, in the office of the County Recorder of said County.
EXCEPT the Southeasterly 165 feet thereof.

DATED. January 12, 2003

MAG INVESTMENTS, LTD, A CALIFORNIA GENERAL PARTNERSHIP

x .
——— “Cfo}@ﬁ OTANEZ, Gene:?ﬂ Partner

-STATE OF CALIFORNIA
COUNTY OF Los-ANGELeS

ONJAN. 141\ Z2eeS before me the undersigned, personally appeared

GEORGE OTANEZ

Personally knows-te-tne-(or proved to me on the basis of satisfactory evidence) to be the person(s} whose name(s) is/azo subscribed to the
within instrument and acknowledged to me that he/shalthey executed the same 1n his/hesdtheir authorized capacity@csy, and that by
hisferitheir signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument

Witness my hand and official seal,

YOGESH B DESA)
Commission 8 1308618
Notary Public - California
Los Angeles County
My Camm, Expires Jun 10, 200%

A g

Signature:
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of
EXXON COMPANY, U.S.A., ET AL.

of the Adoption of the Cleanhup and
Abatement Order No. 85-066 by the
California Regional Water Quality
Control Board, Central Valley Region.
Our File No. A-387.

ORDER NO. WQ 85-7

- . )

BY THE BOARD:

On March 22, 1985, the California Regional Water Quality Control
Board, Central Valley Region, adopfed Cleanup and Apbatement Order No. 85-066 to
address pollution problems caused by leaking underground gasoline storage tanks
at gas station. The order names John W. and Mary L. Lynch, doing business as
Village Market; Exxon Company, U.S.A. and C. P. Phelps. On April 19, 1985,
Exxon Company appealed this order. On April 29, 1985, John and Mary Lynch
filed an iﬁcomp]ete petition. John and Mary Lynch failed to amend their
petition. Accordingly, we have treated them as an interested person to this
matter. On Apfil-BU, 1985, C. P. Phelps filed a petition on this matter.
Wnile the Phelps petition was not timely, it involves the same issues raised by
Exxon and we accordingly will consider it. The Regional Board subsequently, on
April 18, 1985, issued another cleanup‘and abatement order naming Norman and

Gail Houston previous landowners.

[. BACKGROUND

The Village Market is located in a rural subdivision approximately 6.5

miles west of the City of Tulare in Tulare County. The Village Market has been

-1-
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in existence since at least 1960 and consists of a two-tank gasoline statfon
and a mini-mart. The facility is adjacent to a ground water recharge pond,
Approximately 20 homes on individual water supply wells are in close proximity
to the iarket.

A water contamination problem in the area first became apparent in
June 1984, when the fulare County Health Department received complaints from
nearby residents of taste and odor problems. In August 1984, the Health |
Departmeﬁt notified two residents not to use their water for consumption. Two
of three wells selected for analysis were found to contain benzene at
concentrations of 16 and 18 parts per billion, well above the State Department
of Health Services action levels for drinking water of 0.7 parts per billion.
Benzene is water soluble and found in gasoline. Groundwater in this area is at
approximately 40 feet and the soils are a fine sandy loam. The two private
wells sampled appear to be at 100 to 150 feet below the surface. The record
discloses no possible sources of the pollution other than the gas station and
none of the parties are contesting this issue.

The basic issue presented in these appeals is one of responsibility
for the cleanup. Testimony before the Regional Board indicates that C. P.
Phelps, a distributor of gasoline product, has been providing gasoline aﬁd
seryice to the gasoline station since approximately 1960 when the facility was
called Stewart;s Market. At that time Phelps was a Norwalk distributor,,a'
brand of Signal 0i1 and Gas Company. Exxon acquired the'Signal properties in
1967. Phelps supplied Exxon product to the Village Market from 1968 to 1983.

The current landowners are John and Mary Lynch.  They acquired the
property in July 1981 from Norman Larry and Gail Eileen Houston, who had owned

it since April 1979. Three weeks after John and Mary Lynch bought the




ir

property, they noticed that the top portion of the underground gasoline tanks

were leaking. dohh Lynch test{fied fhat to deal with this problem, he did not
keep the tanks full. In November 1983, John and Mary Lynch rep]aced'the |
tanks. The new tanks have been tested and do not leak.

The Regional Board adopted a c¢leanup and abatement order on March 22,
1985, pursuant to Water Code Section 13304. The order names as dischargers
John and Méry Lynch, Exxon Company U.S.A. and C. P. Phelps, inc; The order
requires the dischargers implement variaus remedial actions according to a time
schedule. These actions include providing an a]fernate supply of drinking:
water to users of known-po11uted wells, assessment of the extent of the toxic
contamination and a comprehensive cleanup program df contaminated soils, ground

water and leaked fuel.

II. CONTENTIONS AND FINDINGS

The basic issue that Exxon and Phelps are contesting is responsibility
and ownership of the old underground tanks which leaked. Both parties feel
they should be removed from responsibility pecause they never owned the tanks.

The two underground tanks in question had been at the Village Market
for an undetermined period of time. There is some evidence to suggest that
these tanks had been in place since the 1940's. It is very unclear as to who
owned these tanks. As discussed above, the gasoline supplier and distkibutor
changed several times from 1960 to 1981. Additionally, a number of different
parties owned the property from 1960 t6 1981.

Copies of two Grant Deeds in the record from previous parties to the
Houstons in 1979 and from the Houstons to John and Mary Lynch in 1981 convey
generally the lot in question and are silent concerning anything else. There

is no evidence in the record which conclusively shows who does own the tanks.




Order No. 85-066 contains a finding that "[t]lnhere is evidence of

ownership of the Teaking fuel tanks by Exxon Company, USA and by C. P. Phelps,

Inc., the distributor of the fuel." The Regional Board relied on several
different bases to conclude that the tanks were the personal property of Exxon
and Phelps and to thereby name Exxon and Phelps in the order. These have all
been challenged by petitioners. We will address each theorylin turn.

1. Contention: Tulare County property tax records do not establish
that Exxon owned the tanks. _ ‘

Finding: From 1968 to 1984 Exxon paid personal property taxes to
Tulare County for certain property at the Village Market. The record contains
copies of the personal property tax recérds from 1968 to 1984 as submitted by
Exxon. Exxon explained its standard practice for payment of personal property
taxes in Tulare County. Exxon submits to the Coqnty two c0pie§ of a form for
service station business and property statements, one of which is returned to
Exxon‘by the County with the assessed values. The first such statement in the
record pbefore us is from Humble 0i1 and Refining, Exxon's predecessor in
interest, listing the following property at the sife: two used pumps, one used
air compressor, office furniture and equipment, a credit card imprinter and
miscellaneous tools and equipment. Essentially the same listing was provided
on the property statements for 1969, 1970, 1971, 1972, and 1973.

However, in 1974 the word “tanks" is listed as an improvement. Exxon
ﬁrgues that Exxon listed only property other than tanks and that the word

“tanks" was included by the assessor on the copy returned to Exxon. 1n 197%

and 1976 the property statement reads merely “équipment only"; on the 1977

statement the words "pump,'compressor,ltanks and sign" appear. Exxon again

ook (MY
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argues this was because the tax assessor added this to the statement returned
to Exxon.1 This argument was not refuted or challenged.

Exxon does admit that it tendered a property statement in 1978
describing as its propérty pump, compressor, tanks and sign. Exxon alleges
that this was an error, as its clerk had copied the "erroneous" tank 1listing
that the County Assessor had added to the previous years' statement.

Since 1979 the only personal property Exxon has listed for this
property is a sign and credit card imprintef. There is some discrepancy with
the assessor's statement, which also lists pumps and a compressor. Exxon has
further submitted an affidavit from its real estate and engineering manager | e
stating that to the best of his knowledge Exxon has nevgr'had an ownership or
leasehéld interest in the tanks. A computer listing of the Village Market

equipment from 1974 submitted to us by Exxon shows only a pole, pump, f

compressor and miscellaneous equipment being owned by Exxon. (It is not clear

whether a tank could be considered miscellaneous equipment, but in any event,
there is no support in the record for that proposition.)

The Regional Board also relied upon a letter from the California
Service Station Association indicating it is general practice within the
industry that when an oil'company owns the pumps; signs and credit card
imprinter, it also has ownership of the underground tanks. Exxon refuted this

letter at the hearing, stating that it has never been Exxon's pr‘actice.2

1 Exxon argues they did not contest the two "erroneous" returns for cost-
efficiency reasons. MWe note the total tax due from Exxon on this property in
1974 was $19.06, and in 1977, §22.62.

Z e note that a letter of this sort is clearly hearsay under our rules of
procedure. While adnissible, it is not sufficient in and of itself to support

‘a finding.
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The question thus becomes whether it is reasonable to base a finding
of ownership of the tanks on the disputed tax records. As Exxon contends,
payment of taxes itself.does not establish ownership of property, citing Trabue

Pittman Corp. v. County of Los Angeles, (1946) 29 Cal.2d 385, 175 P.2d 512. As

we discuss infra, absent any additional information, we find that the Regional
Board action is inappropriate.

2. Contention: Ownership interest in the tanks runs with the

land.

Finding: Exxon argues that the tanks were fixtures, part of the
realty, and therefore.belonged to the successive owners of the Village Market.
The Regional Board argues that the tanks were not “fixtures" and thus should
not be considered real property. California Civil Code Section 660, in
defining when a thing is deemed to be affixed to the land, uses such terms as

"attached", “imbedded" and “permanently resting". Civil Code Section 1013

further provides:

"[Wlhen a person affixes his property to the land of
another, without an agreement permitting him to remove it, the
thing affixed, except as otherwise provided in this chapter,
belongs to the owner of the land uniess he chooses to require the
former to remove it or the former elects to exercise the right of
removal provided for in Section 1013.5 of this chapter.”"

Both of these statutes have been extensively interpreted by case law.

According to Witkin, Summary of California Law, "Personal Property", p. 1663,

under modern theories, the manner of the annexation is not the sole nor most
important test. There are three main factors: (1)} physical annexation; {2)

adaptation to use with real property; and most significantly, (3} intention to

annex to realty.
The Regional Board and Exxon both cite cases to support their

respective interpretations. The cases provide various examples of what may or
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may not be considered fixtures. Barcroft and Sons v. Cullen {1933) 217 C. 708,

20 P.2d, cited by Exxon, holds that a steel service comfort station with
combined plumbing and wiring is a fixture, but does not speak to tanks.

Neither the holdings in People v. Church (1943) 57 Cal.App.2d, 136 P.2d 139 nor

Standard 0il v. State Board of Equa]iiation {1965) 232 Cal.App.2d. 91, 42

Cal.Rptr. 543, cited by the Regional Board, deal with gasoline tanks. Church
indicates that certain types of equipment at a service station are personal

property, noting-that'these"items may be removed without destroying anything.

Standard 0il also found that gasoline station equipment to be personal property

for purposes of taxes. |

We also note that Murr v. Cohn (1927) 87 Cal.App. 478, 262 P. 768
found a gasoline tank to be a trade fixture and removable by the tenant who
instailed it, as the removal would not hurt the property. An important aspect
of all of these cases, however, is the intent of the parties to affix the item |
to reﬁlty.

The record before us provides little help in determining whether the
tank in questioh ghould be regarded as personal or real property. The record
does not indicate when or by whom the tank was installed, nor what the
arrangement was between the parties, if any. Assuming arguendo that the tank
was installed originally by the property owner, the tank would probably remain
realty today. On the other hand, if the tank were installed by a tenant of the
owner, or by a predecessor in interest to Exxon, the tank could be regarded as
remained personal property, or it could have become affixed to the Tand. Exxon

contends that there is no agreement in the record, pursuant to Civil Code



Section 1013 which demonstrates that Exxon had the right to remove the
tanks.3 Exxon further argues that it did not have or exercise the right to
possess and control the tanks before installation or during use. Exxon
pertinently hotes that John and Mary Lynch removed the tanks without notifying
Exxon or obtaining consent or financial contribution from Exxon.

There is insufficient evidence in the record to determine when, how,
by whom and under what circumstances the tanks were installed. Accordingly, we
can make rio determination as to the personal or real property character of the
tanks.

3. Contention: Both Phelps and Exxon disagree with the Regional
Board's interpretation of Health and Safety Code $25281(r) that under the 1aw
there is no distinction between the pumps and the tanks.

Finding: Chapter 6.7 of the Health and Safety Code, entitled
“Underground Storage of Hazardous Substances" became effective January 1,
1984. This chapter requires registration and regulation of underground tanks.
Section 25281(r) defines "underground storage tank" as meaning "...any one or
combination of tanks, including pipes connected thereto, which is used for the
storage of hazardous substances and which is substantially or totally beneath
the surface of the ground...."

The Regional Board argues that the law regulating discharges from
underground tanks appears to consider pumps and tanks as one, noting that

Section 25281(r) includes pipes. ‘Since pumps contain pipes connected to the

3 We do note that the record contains a letter from a party who owned the
land in 1960 indicating her belief that she never owned the tank but that the
gasoline company did. Once again, we note that this is hearsay and as such,
does not provide a basis for a finding. :
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underground tanks, the Regional Board argues that under the law there is no
distinction between the pumps and the tanks. Therefore, since Exxon has

acknowledged ownership of the pumps, that it should aiso be considered owner of

the tanks. _
We disagree. We feel it is stretching the definition of "tanks" to
'@ﬂ include "pumps". We note that the Legislature could easily have explicitly
| included puﬁps within the definition of tanks, but chose not to do so.
Elsewhere in the statute the term "pumps" is used (see, e.q. Section 25292(p}(4)(c)).
Furthermore, Chapter 6.7 was adopted after the tank in question was removed.

Additionally, the statute dbes not purport to establish responsibility in cases

sUch as that before us.

There is some material in the record indicating that both C. P. Phelps
and Exxon may have had ownership and responﬁibi]ity for the pumps at various
timesL However, there_is ng indication that it was the bumps which leaked and
caused the harmful diécharge. The record supports only the charge of faulty
tanks. Absent any contention that the pumps leaked, we find thére is no basis

to name the owners of the pumps.

ITI. REVIEW AND CONCLUSIONS

In reviewiﬁg the contentions above, we bé]ieve-fhat the record will
support only that Exxon declared ownership and paid a small amount of property
tax on the tanks in question for at 1ea5t one year, and possibly two other
years. These declarations and payments become the only basis upon which Exxon
could properly be named. Exxon has rai;ed a credible defense to these payments
being indicative of ownership.

The question thus becomes what standard of review we should abp]y when

reviewing a Regional Board action. Should we uphold a Regional Board action if
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there is any possible basis for the action, or should we exercise our
independent judgment as to whether the action was reasonable? Generally
speaking, the courts use one of two standards in reviewing an action of
~administrative agency: The substantia1 evidence test or the fndependént
Jjudgment rule.. The former involves an examination of the record to establish
the existenﬁe or nonexistence of substantial evidence to support the action
taken. The latter permits the revfewing court to take a fresh Took at the
facts to see if the weight of the evidence supports the decision. Under the
substantial evidence test, if a court disagrees with the conclusion but finds
that there does exist a substantial body of evidence to support the decision,
no reversal will take place. With the independent judgment rule, the court
would not defer to the agency if the court disagreed with the conclusion.

The State Board is not subject to the exact standards which bind a
court, Haﬁer Code Section 13320, which provides for State Board review of
Regional Board action sets forth.a standard of review which is different from
ordinary judicial }eview in two important ways. First, under Section 13320(b)
the State Board shall’consider both the Regional Board record and‘"any other
relevant evidence" which it wishes in .reviewing the order. Second, if the
State Board decides the Regioﬁal Board action is "inappropriate or improper”,
the State Board has several options, including remanding or reversing the
Regional Board or taking the appropriate action itself. The scope of review
thus éppears to be closer to that of indépendent review.

However, any findings made by an administrative agency in support of
an action muét be based on substantiai evidence in the record. (See, e.g.

Topanga Association for a Scenic Community v. County of Los Angeles (1974} 11

Cal.3d. 506, 113 Cal.Rptr. 836.) Thus, while we can independently review the
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Regional Board record, in order to uphold a Regional Board action, we must be

abie to find that finding of ownership was founded upon substantial evidence.
In our review of the record in the case before us, we find it is not

appropriate to name Exxon or Phelps without some additional factual pasis.

While the disputed payment of taxes for three years provides some evidence of

Tiability, we do not feel it to be sufficient or supstantial given the lack of

other information in the record and given Exxon's unrefuted explanation that
the payments had been erroneously made. For example, the récbrd is devoid of
any information as to who paid taxes on the tanks for years other than 1974,
1977,'and 1978. Further, there is no information concerning any contracts
between any landowners and Exxon, or an& predecessors in interest.

We recognize the difficult position in which thié places the Regional
Board. In this case the Regional Board was searching to find responsible
parties who could effectuate the cleanup. Fewer parties named in the order may
well mean no one is able to clean up a demonstrated water quality problem. e
also recognize that the Regional Board does not have infinite resources
available to it to extensive]& search through various county files in a guest
for additional information. We note Exxoh itself may have more dispositive
inforination, which may be subpenaed by the Regional Board. However, in order
to name parties such as Exxon and Phelps, wé believe there should be moré
evidence than we have before us currently. Generally speaking it is
appropriate and responsible for a Regional Board to name all parties for which
there is reasonable evidence of responsibility, even in cases of disputed
responsibility. However, there must be a reasonable basis on which to name

each party. There must be substantial evidence to support a finding of

=11~
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resbonsibility for each party named. This means credible and reasonable
evidence which indicates the named party has responsibilityé

We note that in other cases we havelnot hesitated to uphold the
Regional Board when it has named multiple parties responsibte where there is
-substantia1 support in the record. (§gg,_e.g. Board Qrder NQ'84-6, In the
Matter of the Petition of Hérold ahd Joyce Logsdon for a Stay and Reyiew of
Cleanup and Abatement Order of the California Regional Water Quatity Control
Board, Central Valley Region.) The record in this case simply does not contain

the requisite evidence to support the naming of Exxon and Phelps in the cleanup

order.
IV. SUMMARY

1. The Tulare County property tax records are not sufficient by
themselves to support naming Exxon as the owner of the tanks.

2. There is insufficient information in the record to make any
tinding as to whether the tanks in question should be regarded as personal or
real property and as to who the true owner is. -

3. The Health and Safety Code definition of "underground storage
tank" is inapplicable in this case and does not extend liability to the owners
or maintainers of pumps.

4. White the State Board's scope of review of Regional Board action
is similar to the 1ndependent.review st;ndard of a court, the findings made by
the Regional Board must be supported by substantial evidence in the record.

5. There is not substantial evidence in the record upon which to pase
é finding that Exxon and Phelps should be named in Cleanup aﬁd Abatement Order

No. 85-066.

-12-
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-¥. ORDER

The Cleanup and Abatement Order No. 85-066 is hereby amended to delete

Exxon Company, Y.S.A. and C. P. Phelps, Inc.

YI. CERTIFICATION

The undersigned, Executive Director of the State Water Resources
Control Board, does hereby certify that the foregoing is a full, true, and
correct copy of an order duly and regularly adopted at a meeting of the State
Water Resources Control Board held on August 22, 1985.

Aye: Raymond V. Stone
Darlene E, Ruiz
Edwin H, Finster

NO: None

Absent: None

Abstain: Eliseo M, Samaniego

watt /T
j,ﬁL/ Michael A. Campos
Executive Director

-13-
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ELKINS KALT WEINTRAUB REUBEN GARTSIDE LLP

KENNETH A. EHRLICH, State 3ar No. 150570

C. . LAFFER, State Bar No. 260546

2049 Century Park East, Suite 2700

Los Angeles, California 90067-3202

Telephone: 310.746.4400

Facsimile: 310.746.4499

Email; kehrlich@elkinskalt.com
claffer@elkinskalt.com.

Atlomeys for Petitioner Night-Prov, LLC

STATE WATER RESOURCES CONTROL BOARD

In the Matter ol Appeal of Order No. R4-
2014-0029 Tssued to Night-Prov LLC for
156 West Providencia Avenue, Burbank,
California.

387965vE

DECLARATION OF MICHAEL 5.
NIGHTINGALE IN SUPPORT OF
NIGHT-FROYV, LLC'S FETITION FOR
REVIEW, REQUEST FOR HEARING,
AND REQUEST FOR STAY

FILED CONCURRENTLY WITH
PETITION FOR REVIEW, REQUEST
FOR HEARING, REQUEST FOR STAY,
AND DECLARATION OF KENNETH A.
EHRLICH

MWIGHTINGALL DRECLARATION IN BUPPORT OF

PETITION FOR REVIEW, REQUEST [FOR I:lEARING AND REQUEST FOR 5TAY




ELKNS KaLT WEINTRAUEB REUBEN GARTSIDE LLP

2045 Century Park Sast, Suite 2700

Los &ngeles, California 90087-3202
Telephora: 310.745.4400 » Facsimile: 310.746.4489

1 DECLARATION OF MICHAEL 8§, NJGHTINGALE
2 T, MICHAEL §. NIGHTINGALE, declare and state as follows:
3 I. I am a Minaging Member of petitioner Might-Prov, LLC ("Petitioner") and
4 || President and Chief Executive Officer of Nightingale Enterprises Ine. ("Nightingale™), T submit
5 ff this declaration in support of Petitioner's Petition to the State Water Resources Control Board (the
6 1} "SWRCB") appealing the issuanee of Order No, R4-2014-0029 (the "Order"} and Petitioner's
7 | Request for Stay. The following facts are based on my own personal knowledge and/or from my
8 H review of the file in this matter, and if called to testify as a witness, I could and would testify

9 || cornpetently to such facts.
10 2, Petitioner acquired title to the real propetty located at 156 West Providencia
11 || Avenue, Burbank, California ("Pfoperty") from MAG Investinent, Ltd. on January 12, 2005, A
12 |[ true and correct copy of the Grant Deed for the Property evidencing such conveyance is attached
13 {| as Exhibit 1.
14 3. Nightingale has used the Pmpe@ solely as a music recording and rehearsal studfo
15 |} since January 2002, long afler the cessafion of any alleged operations at the Property involving the
16 || use or storage of chromium at the Property. Néithcr Pctitioner nor Nightingale have ever
17 {l conducted any operaiions or taken any actions on the Property involvin g the handling, siorage,
18 |j transport, disposal or discharge of hcavy metals or other hazardous er.ta, including chromium or
19 }{ chromium containing compounds. No evidence cxists of any heavy metal discharges at the
20 || Property caused by Petitioner or during Petitioner's ownership of the Property. Nightingale's
21 || studio operations solely consist of the renting of studio space and musical instruments for
22 |l rehearsing and recording music.
23 4, Nightingale is a lessee of the Property. Nightingale is not, nor has it even been, the
24 || owner of the Property.
25 5. Petitioner and Nightingale have no association or affiliation with Commercial
26 | Inspection Services, Inc. ("C18"), MAG, Melvin K. 8quires and Barbara Jean Squires, or M.A.G.
27 || Investrments, Lid.

387905V 2

NIGHTINGALE DECLARATION 1IN SUPPORT OF
PETITION FOR REVIEW, REQUEST FOR HEARING AND REQUEST FOR STAY




ELkms KALT WEINTRAUB REUBEN GARTSIDE LLP

2049 Coniury Park Easl, Sute 200

Los Angeles, Calffemia S0067-1262
Telephone: 3107464400 + Facsimile: 310.746.44908
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ey

1 declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Execuled July 1 6, 2014, at Los Angeles, California.

MICHAEL 8. NIGIITINGATE

3

MWIGHTINGALE DECLARATION IN SUPFORT OF
PETITION POR REVIEW, REQUEST FOR HEARING AND REQUEST FOR §TAY
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" RECORDING REQUESTED BY
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o 1126105
LANB AMERICA - LAWYERS TITLE 05 0187480

ANDWHEN RECORDED MAIL THIS DEED AND, UNLERS QTHERWISE
SHOWN BELOW, MAIL TAX STATEMENT TO

NIGHT-PROV, L1.C
156 W. Providencia Ave.
Burbank, CA 91502

Escrow No. 3-60459-2
Title Order No' 09500078-68

SPACE ABOVE THIS LINE FOR RECORDER'S USE

Grant Deed

THE UNDERSIGNED GRANTOR(S) DECLARE(S) \7 Tux Parcel No. 2451-002-019
DOCUMENTARY TRANSFER TAX I§ $1,350.80

{—ﬂ computed on full value of property canveyed, or

[ ] computed on full value less value of liens or encumbrances remaming at time of sale,

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
MAG INVESTMENTS, LTD., A California General Partnership

Hereby GRANT(S) to . , '
NIGHT-PROV, LLC, A CALIFORNIA LIMITED LIABILITY COMPANY

The following described real property in the County of Las Angeles, State of California _
Lot 9 of Tract No. 6311, in the City of Burbank, County of Los Angeles, State of California, as per

‘map recorded in Book 67, Page 2 of Maps, in the office of the County Recorder of said County.

EXCEPT the Southeasterly 165 feet thereof.

DATED. lanvary 12, 2005

MAG INVESTMENTS, L'TD, A CALIFORNIA GENERAL PARTNERSHIP

Dot L,

ART RIOS, General Partner

STATE OF CALIFORNIA ;.
COUNTY OF Lo d

ONBEN ¥ 20s before me the undersigned, personally appeared

ART RIOS

Pérsonally-knownto me (or proved to me on the basis of satisfactory evidence) to be the persoxMhose nam are subscribed to the
waliin instrument and acknowledged to me that kgZ&he/they executed the same 1p_hygRRr/their authorized capaci , and that by
@rftheir signature(s)\q the mstrument the person(gy, or the entity upon behalf of which the persog{{) acted, execited the mstrurment.

Wyﬁess my hand and official seal
I | ' SMITA PATEL
‘ & Commission # 1490880
> ,;#\-/ z ; Notary Public - Calfomia &
Signoture Los Angelas County
- T \"mrr“ My Carmm. Explres Jun 6, 2008 (

MAIL TAX STATEMENTS TO PARTY SHOWN ON FOLLOWING LINE;IF NO PARTY SHOWN, MALL AS DIRECTED AROVE

* Name Street Address City & State
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RECOsDING REQUESTED BY
LANE-AMERICA - LAWYERS TITLE

AND WHEN RECORDED MAIL THIS DEED AND, UNLESS QTHERWISE
SHOWN BELOW, MAIL TAX STATEMENT TO

NIGHT-PROV, LLC
156 W. Providencia Ave.
Burbank, CA 91502

Escrow No  3-50459-2
Title Ord_er No 09500078-68

SPACE ABOYE THIS LINE FOR RECORDER'S USE

Grant Deed

THE UNDERSIGNED GRANTOR(S) DECLARE(S) Tax Parcet No  2451-002-019

DOCUMENTARY TRANSFER TAX IS §
[ ] computed on full vatue of property conveyed, or
[ ] computed on full value less value of liens or encumbrances remaintng at ume of sale,

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, .
MAG INVESTMENTS, LTD., A California General Partnership

Hereby GRANT(S) to
NIGHT-PROV, LLC, A CALIFORNIA LIMITED LIABILITY COMPANY

The following described real property in the County of Los Angcles, State of California

Lot 9 of Tract No. 6311, in the City of Burbank, County of Los Angeles, State of California, as per
map recorded in Book 67, Page 2 of Maps, 1 the office of the County Recorder of said County.
EXCEPT the Southeasterly 165 feet thereof,

DATED: January 12, 2005

MAC INVESTMENTS, LTD, A CALIFORNIA GENERAL PARTNERSHIP

CHARLES 8. KRESS, g:euer Partner

STATE OF A Qre

A

ON [=1¥-0% before me the undersigned, personally appeared

CHARLES S. KRESS

Personally known to me {or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the

within instrument and acknowtedged to me that he/she/they executed the same in his/her/their authorized capacity{ies}, and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

, ‘Winess my hand and official seal,
&
QF

B DEBBRAH A CLOUGH
v-u:j/- NOTARY PUBLIC — OREGON

COMMISSION NO, 3878
MY COMMISSION EXPIRES MAY 19??0%

05

MAIL TAX STATEMENTS TO PARTY SHOWN ON FOLLOWING LINE;!

=
Z
-

O PARTY SHOWN, MAIL AS DIRECTED ABOVE

‘Name Street Address ‘ City & Swte
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" RECORDING REQUESTED BY
LAND AMERICA - LAWYERS TITLE

AND WHEN RECORDED MAIL TH!S DEED AND, UNLESS O THERWISE
SHOWN BELOW, MAIL TAX STATEMENT 10

NIGHT-PROV, LLC
156 W. Providencia Ave.
Burbank, CA 91502

Escrow No  3-60459-2
Title Order No 09500078-68

SPACE ABOVE THIS LINE FOR RECORDER’S USE

Grant Deed

THE UNDERSIGNED GRANTOR(S) DECLARE(S) Tax Parcel No, 2451-002-019

DOCUMENTARY TRANSFER TAX IS §
{ ] computed on full value of property conveyed, or
[ 1 computed on full value less value of liens or encumbrances remaining at time of sale,

FORA VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
MAG INVESTMENTS, LTD., A California General Partnership

Hereby GRANT(S) to )
NIGHT-PROV, LLC, A CALIFORNIA LIMITED LIABILITY COMPANY

The following described real property in the County of Los Angeles, State of California

Lot 9 of Tract No. 6311, in the City of Burbank, County of Los Angeles, State of California, as per
map recorded in Book 67, Page 2 of Maps, in the office of the County Recorder of said County.
EXCEPT the Southeasterly 165 feet thereof.

DATED: January 12, 2005

MAG INVESTMENTS, LTD, A CALIFORI\,U,A GENERAL PARTNERSHIP

MELVIN K. SQUIﬁESl Partner
STATE OF CALIFORNIA

COUNTY OF YBA/7TeRA

ON JANURRY /%, %005 before me the undersigned, personally appeared

MELVIN K. SQUIRES _

Personally known to me (or proved to me on the basis of satisfactory evidence) to be the person{e) whose name(sf is/2r¢ subscribed to the
within instrument and acknowledged to me that he/sheSr executed the same m his/hepitheir suthorized capacity(ées), and that by
his/hesd®r signature(@-on the mstrument the person(g, or the entity upon behalf of which the persone® acted, executed the instrument.

Witness my hand and official seal.

‘ Y, 7

Signature:

D. E. STOKKA

i Comm, # 1349805
ety NOTARY PUBLIC -CAUFORNIA 1T

e

05 0187480

MAIL TAX STATEMENTS TO PARTY SHOWN ON FOLLOWING LINE;IF NO PARTY SHOWN, MAIL AS DIRECTED ABOVE

Name Street Address City & Stute



R 1126105

* RECORDING REQUESTED BY
LAND AMERICA - LAWYERS TITLE

AND'WHEN RECORDED MAIL THIS DEED AND, UNLESS OTHERWISE
SHOWN BELOW, MAIL TAX STATEMENT TO

NIGHT-PROV, LLC
156 W, Providencia Ave.
Burbank, CA 91502 |

’

Escryw No  3.60459-2
Title Order Np: 09500078-68

SPACE ABOVE THIS LINE FOR RECORDER'S USE

Grant Deed

THE UNDERSIGNED GRANTOR(S) DECLARE(S) Tax Parcel No. 2451-002-019

DOCUMENTARY TRANSFER TAX IS §.
{ ] computed on full value of property conveyed, or
[ ] computed on full value less value of hiens or encumbrances remaiming at time of sale,

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
MAG INVESTMENTS, LTD., A California General Partnership

Hereby GRANT(S) to ,
NIGHT-PRO_V, LLC, A CALIFORNIA LIMITED LIABILITY COMPANY

The following described real property in the County of Los Angeles, State of California

Lot 9 of Tract No. 6311, in the City of Burbank, County of Los Angeles, State of California, as per
map recorded in Book 67, Page 2 of Maps, in the office of the County Recorder of said County.
EXCEPT the Southeasterly 165 feet thereof. .

DATED. January 12, 2005

MAG INVESTMENTS, LTD, A CALIFORNIA GENERAL PARTNERSHIP

X
— "GEOVE OTANEZ, Gene?ﬂ Partner

STATE OF CALIFORNIA
COUNTY OF Los- AN GELES

ONJAN. Mt zmes before me the undersigned, personally appeared

GEORGE OTANEZ .

Personally knowate-ma-ter proved to me on the basis of satisfactory evidence) to be the person(s) whose name(#) is/azo subscribed to the
within instrument and acknowledged to me that he/shelhey executed the same in his/heritheir authorized capacityfies), and that by
hishesitheir signature(s) on the instrument the person(s), or the entity upon bekalf of which the person(s) acted, executed the mstrument

Witncs; my hand and official seal,

) YQOGESH B DESAI
a;* g d  Commission # 1308816
f ) Notary Public - Califomia
Signaturer —gl—{-) . WG:;! e Sounty 1
m. Expires Jun 10, 2005

05 01874

MAIL TAX STATEMENTS TO PARTY SHOWN ON FOLLOWING LINE;IF NO PARTY SHOWN, MAIL AS DIRECTED ABOVE

Name Street Address ’ . City & State



