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GEOFFREY L. ROBINSON, State Bar No. 112997

GRobinson@perkinscoie.com
PERKINS COIE LL?

Four Embarcadero Center, Suite 2400
San Francisco, CA 94111-4131
Telephone: 415.344.7000
Facsimile: 415.344.7050

Attorneys for Petitioner
ROHR, INC., a Delaware corporation

STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of

ROHR, INC., FOR REVIEW OF
CLEANUP AND ABATEMENT ORDER
NO. R9-2014-019 ISSUED BY THE
CALIFORNIA REGIONAL WATER
QUALITY CONTROL BOARD, SAN
DIEGO REGION

PETITION FOR REVIEW OF SAN
DIEGO REGIONAL WATER
QUALITY CONTROL BOARD
CLEANUP AND ABATEMENT ORDER
NO. R9-2014-019

REQUEST TO HOLD PETITION IN
ABEYANCE

By this Petition, Rohr, Inc., a Delaware corporation (“Petitioner” or “Rohr”),' seeks review

of Cleanup and Abatement Order No. R9-2014-019 issued by the California Regional Water

Quality Control Board for the San Diego Region (“SDRWQCB”) concerning property formerly

“owned and occupied by Petitioner.

Petitioner requests that this Petition be held in abeyance pending submittal, review and

approval by the SDRWQCB of the Remedial Action Plan (RAP) for groundwater required

pursuant to Directive G of the Cleanup and Abatement Order.

L NAME AND ADDRESS OF PETITIONER

Rolr, Inc.
850 Lagoon Drive
San Diego, CA 91910-2098

Petitioner may be contacted through the above-referenced counsel.

Petition for Review




Ln

~J

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

LSS B S

II. THE SPECIFIC ACTION OR INACTION FOR WHICH REVIEW BY THE
STATE BOARD IS REQUESTED

Petitioner secks review of Cleanup and Abatement Order No. R9-2014-019 issued by the
California Regional Water Quality Control Board for the San Diego Region. A copy of CAO No.
R9-2014-019 is attached as Exhibit A,

III. DATE ON WHICH THE SDRWQCB ACTED
June 24, 2014.

IV.  STATEMENT OF THE REASONS THE ACTION OR FAILURE TO ACT WAS
INAPPROPRIATE OR IMPROPER :

Cleanup and Abatement Order No. R9-2014-019 (“CAO”) pertains to the former south
campus {(“South Camplis”) of Rohr’s Chula Vista aircraft manufacturing facility. The South
Campus is now under the ownership of the Port of San Diego. Directive G of the CAO requires
preparation of a Remedial Action Plan (“RAP”) that addresses the groundwater impacts for the
South Campus. The CAO states that “[a]ll cleanup activities associated with groundwater shall
be completed no later than October 31, 2024.” Directive Q of the CAO requires submittal of the
Final Cleanup and Abatement Completion Report verifying completion of the groundwater RAP
by December 31, 2024.

Petitioner is concerned about these requirements for a number of reasons. First, the
cleanup activities to be implemented under the CAO are currently being evaluated but have not
yet been defined and approved. The RAP (which is due on April 18, 2015, under Directive G of
the CAO) will include a feasibility analysis evaluating whether or not it is technologically and
economically feasible to clean up the impacted groundwater to backgréund water quality
conditions and, if not, will propose alternative cleanup levels less stringent than background that
will comply with Resolution No. 92-49. The ultimate cleanup activities to be implemented will
depend on the outcome of the feasibility analysis and the SDRWQCB’s future decisions
considering feasibility, cost, duration and other factors.‘ Establishing a ten-year deadline for
completion of all implementation activities prejudges the outcome of that process to some degree
and limits Petitioner’s opportunity to obtain approval of a cleanup program of longer duration that

poses no greater threat to human health or the environment that a cleanup of shorter duration.

R Petition for Review
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Second, depending upon how “all cleanup activities” is defined, it may result in a mandate
that is effectively technically impossible to comply with. Groundwater remedial case histories for
chlorinated-solvent plumes are well-established reflecting a consistent pattern of long-term
remedial efforts. Lorn‘g-term groundwater treatment, long-term monitoring, and well
décommissioning are all potentially within the definition of “clean-up activities,” yet cannot
realistically be cqmpleted within ten years,

V. THE MANNER IN WHICH PETITIONER IS AGGRIEVED

See Section IV.

VI.  SPECIFIC ACTION BY THE STATE OR REGIONAL BOARD WHICH
PETITIONER REQUESTS

Petitioner proposes that the Cleanup and Abatemeﬁt Order be modified as follows:

(1) Include a requirement thaf, following approval by the SDRWQCB of the proposed
cleanup plan, a detailed implementation description and schedule be submitted to and approved
by the SDRWQCB, inéluding remedial goals with estimated schedules for completion of specific
activities; and ‘

(2) Direct that the individual activities described in the cleanup plan be implemented
within a specified period and completed within the time frame set forth in the approved
schedules, and that rthe Final Cleanup and Abatement Completion Report verifying completion of
the groundwater RAP be subnﬁtted. within a reasonable time frame following full implementation
of the RAP.

This will allow Petitioner to propose cleanup measures that may reﬁuire more than ten
years to implement, and will allow for the flexibility to conduct and complete specific activ-ities
within defined periods (with longer-term activities, such as monitoring, to proceed over a longer
period) rather than having a single deadline for completion of all activities and submittal of a

completion report.

3- Petition for Review
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VII. STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL
ISSUES RAISED IN THE PETTTION

Petitioner will provide a detailed statement of points and authorities in the event that,
following submittal and review of the RAP, the SDRWQCB declines to approve the timeline
proposed by Petitioner for implementation and of the groundwater remediation and submittal of

the Final Cleanup and Abatement Completion Report

VIII. A STATEMENT THAT THE PETITION HAS BEEN SENT TO THE
APPROPRIATE REGIONAL BOARD AND TO THE DISCHARGERS, IF NOT
THE PETITIONER

A copy of this Petition has been sent to the Executive Officer of the SDRWQCB, together

with counsel and staff,

IX. ASTATEMENT THAT THE ISSUES RAISED IN THE PETITION WERE
PRESENTED TO THE REGIONAL BOARD BEFORE THE REGIONAL BOARD,
OR AN EXPLANATION OF WHY THE PETITIONER COULD NOT RAISE
THOSE OBJECTIONS BEFORE THE REGIONAL BOARD

The Petition seeks review of a Cleanup and Abatement Order, which is a final
administrative decision that requires no hearing, review or further action by the SDRWQCB.
Machado v. State Water Resources Control Board, 90 Cal.App.4th 720, 725-728 (2001).
Accordingly, there was no available administrative remedy or process, following issuance of the
CAQO, for presentation of further evidence or argument to the SDRWQCB regarding the issues
raised by this Petition. The sole remedy is a petition to the State Water Resources Control Board.

In response to the Tentative Cleanup and Abatement Order that preceded the final CAO,
Petitioner submiﬁed formal comments, including an objection to the deadline in Directive G for
completion of the groundwater remediation (Which, ih the Tentative Order, was October 30,
2020). A copy of Petitioner’s comments is attached as Exhibit B. In response to these comments,
the SDRWQCB made revisions in the final CAQ, including ektending the foregoing deadline to
October 31, 2024, and adding that “an extension of time may be granted for good cause.”

X. REQUEST THAT PETITION BE HELD IN ABEYANCE.,

Petitioner requests that this Petition be held in abeyance by the State Board pending

submittal, review and approval by the SDRWQCB of the groundwater RAP pursuant to Directive

G of the CAO, currently due in April 2015. Petitioner has worked coopetatively with the

-4- _ Patition for Review
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SDRWQCB regarding the investigation and remediation of the South Campus, and is optimistic

that the issues presented by this Petition can be resolved in the context of review and approval of -

‘the RAP and accompé.nying implementation schedule.

DATED: July 23,2014
PERKINS COIE LLP

By:

Geoffrey L. Robinson
Attorneys for Petitioner, Rohr, Inc.

-5- Petition for Review
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April 11, 2014

VIA EMAIL AND FEDERAIL EXPRESS

- Tom Alo

San Diego Regional Water Quality Control Board
2375 Northside Drive, Suite 100

San Diego, CA 92108-2700

Re:  Comments on Tentative Clean-up and Abatement Order No. No. R9-2014-019

Dear Mr. Alo:

On behalf of Rohr, Inc., we appreciate the opportunity to submit these comments to the
California Regional Water Quality Control Board for the San Diego Region concerning
Tentative Cleanup and Abatement Order No. R9-2014-019 ("Tentative Order"), as they relate to
the former South Campus of Rohr’s Chula Vista manufacturing facility. The Tentative Order
effectively updates the CAO issued in 1998 with respect to the Chula Vista campus, but focuses
only on the South Campus (now under the ownership of the Port of San Diego). As the Tentative
Order reflects, significant investigation and interim remedial efforts have occurred over the past
15 years, and Rohr has worked, and will continue to work, collaboratively with the Port and
Regional Board staff to implement necessary cleanup actions. In the same spirit, Rohr offers the
following comments on, and requests the following revisions to, the Tentative Order.

Sections A through C include our comments on certain provisions or directives in the Tentative
Order; Section D contains specific comments and proposed language changes.

A. Concrete Assessment.

‘As the Tentative Order observes, in 1999 ownership of the South Campus was transferred from
Rohr to the Port of San Diego, and Rohr vacated the South Campus in 2002, leaving in place the
buildings formerly used in its manufacturing and related operations. The buildings were in
generally good condition, well-maintained and watertight. Since that time, Rohr has had no
ownership, use or other interest in the buildings or associated structures, and no legal rights or
responsibilities with respect to them — all such ownership rights and responsibilities were

ANCHORAGE - BEIJING « BELLEVUE « BOISE CHICAGO - DALLAS - DENVER - LOS ANGELES - FEADISON - NEW YORY
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transferred to and assumed by the Port. As the Tentative Order notes, in 2007, the Port,
believing that redevelopment was imminent, demolished all of the South Campus buildings,
leaving in place the bu1ld1ng floor slabs and pavement, which have since been exposed to the
elements.

The Tentative Order goes on to state that “[p]ollutants in these media [concrete, asphalt and joint
compound material] can be eroded and transported into the storm drains via storm water runoff
and discharge into the San Diego Bay.” (23). It concludes that this “discharge may adversely
affect target receptors in the San Diego Bay.” Rohr is concerned by the implication that it is in
some way responsible or liable for this discharge or its consequences. However, Rohr had no
involvement in or responsibility for the decision to demolish the buildings and expose the floors.
Nor does Rohr have responsibility for stormwater discharges from the South Campus, which are
regulated through programs involving issuance of National Pollutant Discharge Elimination
System permits under the federal Clean Water Act and Waste Discharge Requirements under
California law by the State or Regional Boards. (Water Code § 13263). The Port is solely
responsible for stormwater discharges from the South Campus and for ensuring that any
associated permits or -approvals are obtained and complied with. These implicate separate
regulatory considerations from those involved in cleanup and abatement of soil and groundwater
and, where applicable, should be taken up with the Port. Rohr therefore requests that the above
discussion (in 9 23) be deleted from the Tentative Order.

The Tentative Order also alludes to the limited sampling the Port has conducted of the concrete
surfaces and associated expansion joint material and coating material, and mentions that the Port
and Rohr have submitted a work plan for, and are conducting, additional sampling “to further
characterize the concrete pavement throughout the former South Campus Facility.” Please note
that this additional sampling and characterization is being conducted based on the Port’s
expressed desire to reuse some of the concrete as fill or similar purposes in conjunction with
redevelopment of the property.

As with decisions regarding demolition of the South Campus buildings, Rohr has no
responsibility for decisions about reuse of concrete or other materials in redevelopment. Rohr is
cooperating with the Port’s efforts to determine what materials can be reused onsite (and has
agreed that the parties” joint consultant, Haley & Aldrich, will be used in that process).
However, the Port, not Rohr is responsible for the demolition and disposition of the onsite
materials. In the absence of the Port’s desire to explore onsite reuse, the only testing that would
be necessary for the concrete and asphalt would be whatever is required to identify potential land
disposal limitations. Rohr accordingly requests that the discussion (in §q 21-22) and Directive N
(regarding implementation of the work plan) be deleted from the Tentative Order. Additionally,
references to the reuse options included in the Demolition Environmental Monitoring Plan
(“DEMP”} likewise relate to the Port’s possible reuse of these materials in the context of future
development and therefore do not seem appropriate in the Tentative Order.
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B. Concrete and Asphalt Removal at South Campus Site,

Directive H of the Tentative Order requires that all “hazardous waste concrete, asphalt and joint
compound materials” be removed from the South Campus site before implementation of the
Remedial Action Plan for the soil (described in Directive I)."

Rohr has several concerns about this directive. Iis effect would be to require that concrete,
asphalt and joint material on the South Campus be removed before the April 2017 deadline for
preparation of the soil and groundwater RAP for this property. Again, as discussed above, the
concrete and joint material are part of the slab flooring of buildings on the South Campus that the
Port elected to demolish in 2007. The responsibility for addressing potential impacts from the
exposure of these materials therefore lies with the Port as the property owner. A directive to
Rohr to remove part of these materials within the next year is not practical because Rohr does
not own the site and cannot control the timing of removal of the asphalt and concrete. . If the
Port, for whatever reason, does not complete the demolition and removal of the asphalt/concrete
well before the deadline for the RAP, Rohr will be unable to comply with the order and
potentially subject to civil liability and penalties for violation of the order.

Directive H also adds materially to costs associated with demolition of the asphalt/concrete and
remediation of the South Campus for several reasons. At present, it is contemplated that the
asphalt/concrete will be demolished and removed in conjunction with redevelopment of the site.
This is currently occurring on the “Exchange Parcel” because a specific development is proposed,
on that property, and the Port has a contractual obligation to deliver a cleared site 1o the
developer by the end of the year. However, because there is currently no site-specific
development proposal for the South Campus, it is highly unlikely that the demolition will have
occutred before the April 2015 deadline for the RAP in the ordinary course.

The draft CAO currently requires remediation of the soil and groundwater to background
conditions but provides, per Resolution No. 92-49, that Rohr may request alternative cleanup
levels based on a demonstration that residual leachable/mobile pollutants will not result in
exceedances of background water quality or pose a threat to human health or the environment or
other risk-based remedial strategies. This step -- including preparation of a feasibility study --
should be conducted after the proposed development for the site has been identified so that the
relevant exposure pathways and parameters can be evaluated and used to establish appropriate
risk-based remediation standards. '

' We note that these materials do not themselves constitute a waste since they are not a

discarded material (in any physical form, such as solid, liquid, semi-solid, or contained gas). 22
CCR §66261.2 (material is discarded if it is relinquished, recycled or inherently waste-like),
These are construction materials that continue to be used for their intended purpose, and will
only become a waste when the Port of San Diego elects to demolish and remove them.
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Requiring assessment and remediation in the absence of a development proposal significantly
diminishes the role of risk assessment in selection of remediation alternatives and hampers
Rohr’s ability to advocate, under Resolution 92-49, for clean-up levels derived on a site-specific
basis using risk-based methodologies approved for use by Cal/EPA and acceptable to the
RWQCB. For example, knowing where and what type of development and construction will
occur on the site may allow Rohr to demonstrate that constituents can remain in the soil above
background levels (e.g., beneath buildings, roadways or other paved areas) without posing a
threat to human health or the groundwater, and can be effectively managed in place through
combined use of enginecred and institutional controls.

This is not a circumstance involving an abandoned piece of property with no foreseeable reuse.
The South Campus is part of a comprehensive planned redevelopment under the Chula Vista
Bayfront Master Plan. The southerly portion of this property (the Exchange Parcel) has an
approved development project, and it is anticipated that RFQs and RFPs for development of the
balance of South Campus will be issued by the Port next year. Given that this site will be
developed in the foreseeable future, Rohr should have the opportunity to pursue approval of risk-
based remediation goals, using appropriate risk assessment methodologies based on that
proposed development, that are conservative and effective in protecting human health and the
groundwater based on actual site use '

Nor is this a circumstance in which Rohr has created or contributed to an imminent threat to
human health or groundwater quality that necessitates early action. The exposure of the concrete
flooring and associated joint material resulted from the Port’s decision to demolish buildings
several years ago. The Port — as owner of the property, including the buildings and associated
slabs and foundations — has controlled and continues to control decisions about the use of the site
and timing of redevelopment, and is responsible for stormwater discharge issues that result from
those decisions. Concerns about runoff from the exposed surfaces should be addressed with the
Port, and any interim measures necessary to protect resources should be implemented by the Port
at its cost. ‘

Requiring removal of portions of the concrete now, rather than when the site is cleared for
development, will require duplicative mobilization by contractors and environmental consultants.
Additionally, the asphalt/concrete now effectively caps the site, minimizing the risk of human
exposure and of infiltration of precipitation or runoff that could cause leaching of chemicals into
groundwater. Areas in which concrete and asphalt are removed early may need to be replaced
with a temporary cap if removed substantially in advance of development, at additional cost.

For-all of the foregoing reasons, Rohr requests that Directive H be deleted from the Tentative
Order. :
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C. Directive G -- Groundwater RAP

Directive G of the Tentative Order requires preparation of a RAP that addresses the groundwater
impacts for the entire South Campus site by April 18, 2015. Tt requires the RAP to include a
detailed description of implementation activities and a schedule for their completion. It then
provides that “[a]ll cleanup activities associated with groundwater shall be completed no later
than October 30, 2020.” (Emphasis added). Directive Q; in turn, requires submitta] of the Final
Cleanup and Abatement Completion Report verifying completion of the groundwater RAP by
December 31, 2020,

‘Rohr is very concerned about these requirements for a number of reasons. First, the cleanup
activities to be implemented are currently being assessed but have not yet been defined and

approved. The RAP will include a feasibility analysis that will evaluate whether or not it is
~ technologically and economically feasible to clean up the impacted groundwater to background
water quality conditions and, if not, will propose alternative cleanup levels less stringent than
background that will comply with Resolution No. 92-49, The ultimate cleanup activities to be
implemented will depend on the outcome of the feasibility analysis and the Regional Board’s
future decisions considering feasibility, cost, duration and other factors. Establishing a five-year
deadline for completion of all implementation activities prejudges the outcome of that process to
some degree and limits Rohr’s opportunity to obtain approval of a cleanup program of longer
duration that poses no greater threat to human health or the environment that a cleanup of shorter
duration.

Second, depending upon how “all cleanup activities” is defined; it may result in a mandate that is
functionally and/or technically impossible to comply with, Groundwater remedial case histories
- for chlorinated-solvent plumes are well-established, reflecting a consistent pattern of long-term
remedial efforts. Long-term groundwater treatment, long-term monitoring, and well
decommissioning are. all potentially within the definition of “clean-up activities,” yet cannot
realistically be completed within five yeats. '

Rohr proposes instead that the Tentative Order:

(1) include the requirement that, following approval by the Regional Board of the
proposed cleanup plan, a detailed implementation description and schedule be submitted
to and approved by the Board, including remedial goals with schedules for completion of
specific activities; and

(2} direct that the individual activities described in the plan be implemented within a

specified period and completed within the time frame set forth in the approved schedules,

and that the Final Cleanup and Abatement Completion Report verifying completion of
~ the groundwater Remedial Action Plan be submitied as set forth in the schedules.



Tom Alo

April 11,2014

Page 6

This will allow Rohr to propose cleanup measures that may require more than five years to
implement, and will allow for the flexibility to conduct and complete specific activities within
specific periods (with longer-term activities, such as monitoring, to proceed over a longer period)
rather than having a single deadline for all activities to be completed.

D. Specific Comments.

Comment | Comment Reference Comment

Number Page Reference . :

1 4 line 3 Add “potentially” before “provided a direct
pathway.” ‘

2 8 - line 1 Replace "and" with "and/or."

3 9 Finding 19 | Remove “L-Ditch Remediation”. The two areas
indicated below are on Exchange Parcel adjacent to
L-Ditch but not part of L-Ditch remediation. These
areas Will be addressed as part of Exchange Parcel

: soil remediation.

4 10 item 19¢ The sample from boring B58-SSW-05 was collected
below groundwater and should not be identified as an
area of concern for soil characterization. This was
reported in the Haley & Aldrich report Titled
"Supplemental Soil Assessment Data Summary
Repert, South Campus Property, Chula Vista,
California," dated January 31, 2014. We request that
this reference be removed from this section and from
Figure 5.

5 14 C.laand Groundwater was sampled for hexavalent chromium
Summary in October 2013. Based on a review of that data, it is
of Due recommended that groundwater be sampled again for
Dates the presence of hexavalent chromium during the

2014 groundwater sampling event. We request that
the due date for the Technical Report for Site-
Specific Background Concentration of Hexavalent
Chromium in Groundwater be changed to 90 days
after completion of the 2014 annual groundwater
sampling event.
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6 16 Directive After “soil gas” add the text “...unless attributed to
17 E4a groundwater impacts.” Soil gas that is attributed to
22 Directive soil impacts should be included in the RAP
23 F3.a documents for soil remediation, and soil gas that is
Directive attributed to groundwater should be included in the
L.6.d RAP documents for groundwater remediation.
Directive ‘
J3a
Directive
P2
7 17 - | Directives - | These directives require individual feasibility studies

F,I,andJ | for each NEC identified during demolition
monitoring. We request that this be medified to
require an individual assessment report for each NEC
greater than 10 cubic yards in volume identified
during demolition monitoring, that shall be submitted
prior to remediation of the NEC. A feasibility study
for the NECs would be performed as part of a RAP
addendum (for the Exchange Parcel), or included in
the RAP for the South Campus excluding the
Exchange Parcel.

* ok R

Again, we appreciate the opportunity to submit these comments and look forward to discussing
them with you further,

Sincerely,

Geoffféy L. Robinson

cc: Catherine Hagan, Esq.



