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The following contains the necessary information required by the State Board in a water 
quality petition: 

1. Name, address, telephone number and e-mail address (if available) of the 
petitioner: 

City of San Jose 
Attn: Leah Goldberg 
City Attorney's Office 
City of San Jose 
200 E. Santa Clara Street 
San Jose, CA 95113 

Telephone: 408-535-1900 
cao.main@sanJoseca.gov 

2. The action or inaction of the Regional Water Board being petitioned, including 
a copy of the action being challenged or any refusal to act, if available. 

Petitioner seeks review of the Adoption of MRP 2.0, NPDES Permit No. CAS612008, by 
Region 2 on November 19, 2015. 

An official copy of MRP 2.0, including attachments is available for download at: 

http://www.waterboards.ca.gov/sanfranciscobay/water issues/programs/stormwater/Munici 
pai/R2-2015-0049.pdf 

A copy of the Revised Tentative Order with attachments and the fact sheet that was 
provided at the November 18th Region 2 Hearing can be found at: 

http://www. waterboards. ca.gov/sanfranciscobay/board _info/agendas/20 15/November/7 _ ap 
pendixA.pdf · 

A copy of the response to comments on sections C.11 and C.12 can be found at: 

http://www.waterboards.ca.gov/sanfranciscobay/water issues/programs/stormwater/ 
Municipal/mrpresponsetocomments/C 11-12_Response _to_ Comments.pdf 

A copy of staff supplemental report that was provided at the November 18, 2015 meeting is 
attached to this Petition as Exhibit A and a copy of Chairwoman Young's supplemental 
language for section C.1 0 is attached to this Petition as Exhibit B. 

San Jose als~ incorporates by reference as if attached in full in this Petition all of the 
attachments to the SCVURPPP/SMCWPPP Petition. 
In this Petition, all of the above documents will be collectively referred to as the "Final MRP 
2.0 Order." 
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3. The date the Regional Water Board acted, refused to act, or was requested to 
act: 

Region 2 conducted a hearing on November 18-19, 2015, and voted to adopt the MRP 2.0 
on November 19,2015. 

4. A statement of the reasons the action or inaction was inappropriate or 
improper: 

A. Regional 2's process in adopting the Final MRP 2.0 Order contained several 
procedural defects that denied San Jose and its co-permittees prior notice of significant 
changes in the Revised Tentative Order, due process' and a fair and impartial hearing. 

B. Region 2's inclusion of "numeric effluent limitations" (NELs) rather than 
numeric action levels (NALs), for mercury and PCB load reductions in the Final MRP 2.0 
Order was the result of the defective public participation process and inaccurate statements 
by Region 2 staff and counsel concerning the State Board's position on the issue. Beyond 
this, the NELs in question were otherwise not adequately justified on the record and their 
adoption therefore reflects an abuse of discretion. 

C. Region 2 failed to provide adequate notice of proposed changes to the 
receiving waters and hot spot trash monitoring obligations, which were then included in the 
Final MRP 2.0 Order. The Revised Tentative Order was further revised in a supplemental 
staff report ("Staff Supplemental") and a supplemental red-line of the language in the 
Tentative Order presented by the Chairwoman ("Chair Supplemental") at the November 18, 
2015 Hearing giving the San Jose and its co-permittees only a few hours at most to review 
and respond to the proposed language. 

D. Requirements in MRP 2.0 which exceed the Federal Maximum Extent 
Practicable Standard, including the NELs for mercury and PCB load reductions and the 
trash provisions in section C.1 0 are invalid because the Region Board failed to conduct 
adequate economic and environmental analyses. 

5. How the petitioner is aggrieved: 

San Jose as a permittee under MRP 2.0, along with the other 75 co-permittees, are 
responsible for compliance with MRP 2.0 and failure to comply could expose San Jose to 
administrative liability under the Clean Water Act ("CWA") and the Porter-Cologne Water 
Quality Act and potential lawsuits by the Regional Board or third parties under the CWA's 
citizen suit provisions. 

More specifically, San Jose is aggrieved in the same manner as the other members of 
SCVURPP and SMCWPPP as indicated in paragraph number five of the 
SCVURPP/SMCWPPP Petition, which is incorporated by reference, as though set forth in 
fu II, into this Petition. 
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Additionally, San Jose is aggrieved by the lack of public notice relating to significant 
changes in section C.10-Trash and the lack of required economic and environmental 
analyses in MRP 2.0. Had Region 2 given sufficient notice to the Permittees of the trash 
monitoring requirements, conducted a fair and impartial process in compliance with all legal 
requirements and conducted adequate economic and environmental analyses, more 
reasonable trash monitoring provisions would have been adopted. 

6. The action the petitioner requests the State Water Board to take: 

San Jose seeks review of the Final MRP 2.0 Order by the State Board. San Jose requests 
that the State Board remand the trash monitoring requirements in Provision C.1 0 of the 
MRP 2.0 Order to the Regional Board to conduct the appropriate public comment and a fair 
and impartial hearing, to conduct a reasonable economic analysis and to conduct the 
appropriate environmental analysis. With respect to Provisions C.11 and C.12, San Jose 
requests that the State Board remand to the Regional Board with directions to convert the 
NELs to NALs with an accompanying set of appropriate exceedance response action 
requirements if these benchmarks are not met in the first instance.1 

7. A statement of points and authorities for any legal issues raised in the 
petition, including citations to documents or the hearing transcript of the regional 
board hearing if it is available: 2 

The following is a discussion of the issues San Jose raises in this Petition. Additional 
issues were raised by San Jose in two separate comment letters, a letter from the City 
Council submitted prior to the adoption of the Final MRP 2.0 Order and testimony 
presented at the November 18, 2015 adoption hearing, copies of which are attached as 
Exhibits C, D, E and G respectively. 

A. The MRP 2.0 Adoption Process Contained So Many Procedural Errors 
That It Denied Petitioners Due Process Under the Law 

San Jose hereby incorporates paragraphs 7.A (i), (ii), (iii), (iv), (v) and (vi) from the 
SCVURPP/SMCWPPP Petition in their entirety and adds the following: 

i. Region 2's Hearing Process did not proceed in the Manner Required 
by Law and denied Petitioners Procedural Due Process. 

In California, due process is a liberty interest in "freedom from arbitrary adjudicative 
procedures."3 Fairness of all administrative hearing procedures may be judged under 

1 Converting the NELs to NALs is consistent with the State Board's actions in the construction and 
industrial general stormwater permits that it has adopted. It is also consistent with EPA regulations and 
~uidance, particularly with respect to section 402(p) of the CWA for the control of stonn water discharges. 

San Jose reserves the right to file supplemental points and authorities in support of this Petition for 
Review once the full administrative record becomes available. San Jose further reserves the right to 
submit additional arguments and evidence responsive to the Region 2's or other interested parties' 
responses to the Petition for Review, filed in accordance with 23 CCR section 2050.5. 
3 People v. Ramirez, (1979) 25 Cal. 3d 260, 268-69: Saleeby v. State Bar of California, (1985) 39 Cal. 3d 
547, 563-64. 
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California due process regardless of whether the hearings involve deprivation of a property 
or liberty interest.4 The most fundamental requirements of procedural due process are: 1) 
adequate notice; and 2) an opportunity to be heard before a fair and impartial hearing 
body.5 Unfortunately, the process Region 2 employed in adopting the Final MRP 2.0 Order 
failed in both of these areas. 

a. All Regional Board Members Should Have Participated in Decision 
Making on MRP 2.0 Absent is a Legal Conflict of Interest. 

Under Water Code section 13201 (f), appointments to the regional boards "shall be made in 
a manner as to result in representation on the board from diverse experiential 
backgrounds." Moreover, under Water Code section 13201 (g). "Each member shall be 
appointed on the basis of his or her ability to attend substantially all meetings of the board 
and to actively discharge all duties and responsibilities of a member of the board." 

Where, as with regional boards, administrative decision makers are drawn from the 
community, they often have knowledge of or contact with the parties involved in the 
proceedings.6 The courts therefore recognize that to hold individual decision makers to a 
strict judicial standard of impartiality, without a showing of actual bias or the probability of 
actual bias, might serve to discourage those who would otherwise be willing to serve on 
administrative boards and ultimately deprive the administrative process of capable decision 
makers7 When they have no financial interest in the outcome of the hearing, adjudicators 
are presumed to be impartial.8 

In this case, two Regional Board members were advised by legal counsel that they could 
recuse themselves based on an appearance of bias, rather than a legal conflict of interest. 
If complete impartiality was truly required, then all or nearly all of the Regional Board 
members should have recused themselves. The recusal of the two Board members denied 
the public the viewpoint of diverse experiential representation and the full participation of all 
Board members in decision making that is contemplated by the Water Code. Had the 
diversity of opinion that is contemplated in the Water Code been brought to bear in 
adoption of MRP 2.0, the Final MRP 2.0 Order could have been materially different. 

ii. Region 2 Violated Several Provisions of the Bagley-Keene Open 
Meeting Act9

. 

"It is the public policy of this state that public agencies exist to aid in the conduct of the 
people's business and the proceedings of public agencies be conducted openly ... In 
enacting this article the Legislature finds and declares that it is the intent of the law that 
actions of state agencies be taken openly and that their deliberation be conducted 

4 The California Constitution's due process safeguards are found in Article 1, section 7. 
5 Horn v. County of Ventura, (1979) 24 Cal.3d. 605,612. 
6 Gai v. City of Selma (1998) 79 Cai.Rptr.2d 910, 913. 
7 /d., at p. 233. 
8 Morango Band of Mission Indians v. California State Water Resources Control Board, (2009) 45 Cal.41

h 

731, 737. 
9 Gov't Code sections 11120-11132 
1271505 



Re: San Jose Petition for Review of NPDES No. CAS612008 
December 17,2015 
Page 6 

openly."10 The California Attorney General further described the purpose behind the 
Bagley-Keene Open Meeting Act by stating: 

"When the Legislature enacted the Bagley-Keene Act, it imposed still 
another value judgement on the governmental process. In effect, the 
Legislature said that when a body sits down to develop its consensus, 
there needs to be a seat at the table reserved for the public. ([Gov't Code] 
§ 11120) By reserving this place for the public, the Legislature has 
provided the pubic with the ability to monitor and participate in the 
decision-making process. If the body were permitted to meet in secret, 
the public's role in the decision-making process would be negated. 
Therefore, absent a specific reason to keep the public out of the meeting, 
the public should be allowed to monitor and participate in the decision 
making process."11 

Unfortunately, the Region 2 process was plagued with improperly noticed meetings, illegal 
meetings and closed door deliberations-all in violation of the Bagley Keene Open Meeting 
Law. 

At the June 10, 2015 meeting, after two members recused themselves because of the 
appearance of impropriety, rather than an actual conflict of interest, the Regional Board 
lacked a quorum. Instead of continuing the meeting to another date, the remaining board 
members chose to proceed as a subcommittee of the Board. But a subcommittee was not 
noticed, only a Regional Board meeting/workshop was noticed. Not only was this an illegal 
subcommittee meeting, but the members who were not present did not hear the testimony 
presented-thus denying the public the right to be heard. 

To address the fact that there were Regional Board members who did not hear the 
testimony, it is our understanding that an unnoticed and private serial meeting was 
conducted via email. 12 The content of the email was not disclosed. Even if thee-mails 
were simply a device to share the testimony presented with Regional Board members not 
in attendance, the information was filtered through the opinions and lenses of the Regional 
Board members sharing the information. This process denied the public the right to be 
heard in a fair and impartial hearing in addition to violating the Bagley Keene Open Meeting 
Law. 

More egregious however, were the closed door deliberations that occurred on November 
19,2015.13 After nearly two years of working closely with the Regional Board staff on the 
content of the MRP 2.0, to have the final Regional Board deliberations take place in an 
improperly noticed and illegal closed session was not only a slap in the face to the 
permittees but was a direct violation of the Bagley-Keene Open Meeting Act. As the 

10 Gov't Code section 11120. 
11 A Handy Guide to the Bagley-Keene Open Meeting Act 2004, pamphlet prepared by the California 
Attorney General's Office, found at https:lloag.ca.gov/open-meelings 
12 This is in direct violation of Gov't Code section 11122.5(b). 
13 The SCVURPPP/SMCWPP Petition presents this issue more than adequately with the proper citations 
and San Jose will not repeat the arguments here. 
1271505 




























































































































































































































































































































































































































































































































	Petition for Review
	201512171632.pdf

