





OC Print-Mail Center

From: Halter, Amanda (OC)

Sent: Thursday, February 26, 2009 7:48 PM

To: 'PWyels @waterboards.ca.gov'; 'CHagan @waterboards.ca.gov'

Cc: Peter MacLaggan; 'Jessica Jones'; Garrett, Christopher (SD); Singarella, Paul (OC)
Subject: Poseidon: other agencies' requirements for CDP

Attachments: DA.pdf; #2 Red_permit.pdf; #3 MMRP.pdf; #1 PDP.pdf; #4 SLC Lease Amendment.pdf; #6

Approved CCC Findings for MLMP and GHG.pdf

Phil and Catherine,

Attached are the documents requested relating to other agencies’ requirements regarding the Carlsbad
Desalination Project. Please let us know if you have any questions. A hard copy of these items follows by FedEx
tomorrow.

City of Carlsbad

Development Agreement
B

DA.pdf (3 MB)

Redevelopment Permit

#2 Red_permit.pdf
(1 MB)

Mitigation Monitoring and Reporting Program

i

#3 MMRP.pdf (146
KB)

Precise Development Plan

FPOF a

#1 PDP.pdf (1 MB)

State Lands Commission Lease Amendment

i

#4 SLC Lease
Amendment.pdf (9..

Coastal Commission Findings

~Adobe

#6 Approved CCC
Findings for ...






Best regards,
Amanda

Amanda Halter

LATHAM & WATKINS LLP

650 Town Center Drive, 20th Floor
Costa Mesa, CA 92626

Direct Tel: 714-755-2238

Fax: 714-755-8290

Email: amanda.halter@iw.com
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PLANNING COMMISSION RESOLUTION NO. 6090

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF CARLSBAD, CALIFORNIA, RECOMMENDING
APPROVAL OF A DEVELOPMENT AGREEMENT BETWEEN
THE CITY OF CARLSBAD AND POSEIDON RESOURCES
(CHANNELSIDE) LILC TO PROVIDE FOR THE
CONSTRUCTION OF THE CARLSBAD SEAWATER
DESALINATION PLANT.

CASE NAME: PRECISE DEVELOPMENT PLAN AND
DESALINATION PLANT

CASE NO.: DA 05-01

WHEREAS, Poseidon Resources (Channelside) LLC, “Developer,” and the
City of Carlsbad (“‘City”) have proposed a Development Agreement for the Carlsbad Seawater
Desalination Plant, appurtenant facilities, and related project approvals (“Project”) as more
completely described in Covenant 1 of the proposed Development Agreement; and

WHEREAS, the property leased by the Developer for the Carlsbad Seawater
Desalination Plant that is generally the subject of the Development Agreement is described as:

That portion of Lot “H” of Rancho Agua Hedionda in the City
of Carlsbad, County of San Diego, State of California,
according to Partition Map thereof No. 823, filed in the Office
of the County Recorder of San Diego County, November 16,
1896, as described in Certificate of Compliance recorded
October 30, 2001, as Document No. 2001-0789068, Parcel 4,
more particularly described as follows:

Commencing at the most southerly corner of said Parcel 4, also
being a point on the westerly line of the 100.00-foot-wide right-
of-way on the Atchison Topeka and Santa Fe Railroad, also
being the most southeasterly corner of Parcel 4 as shown on
Record of Survey No. 17350; thence along said westerly line,
north 22°30°13” west, 1763.84 feet; thence leaving said
westerly line, at right angles, south 67°29°47 west, 54.68 feet
to the point of beginning; thence south 67°22°25” west, 427.00
feet; thence north 22°37°35” west, 320.00 feet; thence north
67°22°25” east, 427.00 feet; thence south 22°37°35” east, 320.00
feet to the point of beginning

(“the Property™); and
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WHEREAS, the Carlsbad Seawater Desalination Plant and some appurtenant
facilities are proposed at the Encina Power Station; other appurtenant facilities, including water
conveyance pipelines and a pump station, are proposed offsite of the Encina Power Station and
in the cities ot: Carlsbad, Oceanside, and Vista; and

WHEREAS, said Development Agreement is referenced in Exhibit “X,” dated
May 3, 2006, attached hereto and on file in the Planning Department PRECISE
DEVELOPMENT PLAN AND DESALINATION PLANT - DA 05-01 as provided by
Government Code 65864 et seq., Chapter 21.70 of the Carlsbad Municipal Code, and City
Council Policy 54; and

WHEREAS, the Planning Commission did on the 3rd day of May, 2006, hold a
duly noticed public hearing as prescribed by law to consider said request; and

WHEREAS, at said public hearing, upon hearing and considering all testimony
and arguments, if any, of all persons desiring to be heard, said Commission considered all factors
relating to the Development Agreement.

NOW, THEREFORE, BE IT HEREBY RESOLVED by the Planning
Commission of the City of Carlsbad as follows:

A) That the foregoing recitations are true and correct.

B) That based on the evidence presented at the public hearing, the Commission
RECOMMENDS APPROVAL of PRECISE DEVELOPMENT PLAN AND
DESALINATION PLANT - DA 05-01, based on the following findings and
subject to the following conditions:

Findings:
1. Approval of the Development Agreement complies with all the provisions of state law

(Government Code Section 65864 et seq.) which enables the City to enter into such

agreements including the following:

a) The Development Agreement specifies the duration of the agreement, the
permitted uses of the property, the density or intensity of use, the maximum

PC RESO NO. 6090 -2-
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b)

)

d)

h)

height and size of proposed buildings, and provisions for reservation or dedication
of land for public purposes as the Agreement incorporates the Precise
Development Plan and Desalination Plant project (as described in Precise
Development Plan PDP 00-02 and Environmental Impact Report EIR 03-05)
and other project approvals.

The Development Agreement includes conditions, terms, restrictions, and
requirement for subsequent discretionary actions; however, the conditions, terms,
restrictions, and requirements do not prevent development of the land for the uses
and to the density or intensity of development set forth in the Development
Agreement, and are consistent with the development standards, design
guidelines, and other provisions of the Precise Development Plan and
Desalination Plant project and existing rules, regulations, and policies.

Unless otherwise provided by the Development Agreement, rules, regulations,
and official policies governing permitted uses of the land, governing density and
governing design, improvement, and construction standards and specifications,
applicable to development of the property subject to the Development Agreement
shall be those rules, regulations, and official policies in force at the time of
execution of the agreement.

The Development Agreement does not prevent the City, in subsequent actions
applicable to the property, from applying new rules, regulations, and policies
which do not conflict with those rules, regulations, and policies applicable to the
property as set forth in the Agreement, and which do not materially, adversely
affect the timing or phasing of construction of development as further set forth in
the Development Agreement, nor does the Development Agreement prevent the
City from denying or conditionally approving any subsequent development
project application on the basis of noncompliance with existing rules, regulations,
and policies.

The Development Agreement includes terms and conditions to ensure funding
for public facilities in the South Carlsbad Coastal Redevelopment Area.

The applicant for the Development Agreement has a legal or equitable interest in
the real property which is the subject of this Development Agreement.

The Development Agreement requires an annual review at which time the
applicant shall be required to demonstrate good faith compliance with the terms of
the Development Agreement. If, as a result of such annual review, the City finds
and determines, on the basis of substantial evidence, that the applicant has not
complied in good faith with terms or conditions of the Development Agreement,
the City may terminate or modify the Development Agreement.

The Development Agreement is consistent with the City’s Local Coastal Program
in that the Project is consistent with, and includes elements specifically
intended to advance the goals of the State of California related to, the
protection, maintenance and where feasible enhancement and restoration of

PC RESO NO. 6090 -3-
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the overall quality of the coastal zone environment and to maximize public
access and recreational opportunities along the coast, and includes public
dedication of several acres of ocean and lagoon front property.

Approval of the Development Agreement complies with Chapter 21.70 of the Carlsbad
Municipal Code. All noticing, review, and other procedural requirements have been
accomplished in compliance with the Chapter. The findings required by the Chapter
have been met as follows:

a)

b)

The Development Agreement is consistent with the objectives, policies, general
land uses, programs, and provisions specified in the General Plan, and any
applicable specific plan, in that the Development Agreement implements and
legally references the other Project approvals being considered. It does not
permit anything that is inconsistent or does not conform to these other
approvals. It does not change or modify the zoning, General Plan
designations, the Specific Plan regulations or the Precise Development Plan
being considered under the other Project actions. It will not become effective
unless the other Project approvals are given. Therefore, it is consistent with
the General Plan, the zoning, the applicable Specific Plan and the Precise
Development Plan for the Property. Additionally, the Project will achieve
the South Carlsbad Coastal Redevelopment Plan goals to enhance
commercial and recreational functions and increase parking and open space
amenities in the Project area and is consistent with the Plan’s permitted uses.
It further is in conformity with public convenience, general welfare, and good
land use practices and will not be detrimental to the health, safety, and
welfare of the community.

The Development Agreement is compatible with the uses authorized in and the
regulations prescribed for the land use district in which the real property is located
and all other provisions of Title 21 of the Carlsbad Municipal Code, in that the
Development Agreement is consistent with the uses in and the regulations
prescribed for the Public Utilities (P-U) Zone in which the real property is
located and the provisions of Title 21 of the Carlsbad Municipal Code. The
Development Agreement implements and incorporates by reference the other
project actions and approvals, including the Precise Development Plan, the
approval of which is a requirement of Title 21 for development in the P-U
Zone. These other actions establish the permitted uses of the property, the
density and intensity of use, the maximum height and size of proposed
buildings, and provisions for reservation or dedication of land for public
purposes. Further, as required by Chapter 21.70 of the Carlsbad Municipal
Code, the Administrative Services Director (Finance Director), the City
Attorney, and the Planning Director have reviewed the Development
Agreement and find that it does conform to all of the applicable state laws,
City ordinances, and City policies.

The Development Agreement is in conformity with public convenience, general
welfare, and good land use practices, in that it will result in a use that has been
planned in a comprehensive manner, which provides benefits to the

PC RESO NO. 6090 -4-
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community in terms of water reliability and quality, recreation and coastal
access, and economics, and has been reviewed in terms of protecting the
general welfare of the community.

d) The Development Agreement will not be detrimental to health, safety, and general
welfare, in that it incorporates other project approvals, which have been
analyzed and found not to have a negative effect on the general public health,
safety, and welfare. Furthermore, the Development Agreement does not
prevent the City from imposing emergency measures related to the health,
safety, and welfare of the community, nor does the agreement limit the
authority of other agencies. Finally, the Development Agreement requires
the Developer to operate and maintain the project in accordance with all
applicable state and federal emvironmental laws, notwithstanding any
exemption the Developer may otherwise have under international trade
rules.

e) The Development Agreement will not adversely affect the orderly development of
property or the preservation of property values in that the Project has been
comprehensively planned and conditioned in accordance with all City and
other agency requirements, including the California Environmental Quality
Act; and the majority of the project, with the exception of the desalination
plant building, appurtenant facilities at Encina Power Station, and a small
pump station, are pipelines that will be placed underground in existing or
future roads.

f) The Development Agreement is consistent with the provisions of Government
Code Sections 65864.5 - 65869.5, in that compliance with the Government
Code provisions is demonstrated in Finding No. 1 of this resolution.

g) The Development Agreement ensures provision of public facilities in a manner
consistent with the General Plan, in that since it incorporates the other project
actions and approvals, the Development Agreement identifies the public
facilities, improvements, and infrastructure needed to allow the project to be
built and contains provisions requiring compliance with the Growth
Management Plan.

h) The approval of the Development Agreement will result in the provision of
economic, environmental, recreational, cultural, or social benefits to the City
which would not be attainable without its approval in that benefits are detailed
in Finding No. 3 of this resolution. The Development Agreement provides
more certainty that the project will be built, thus increasing the likelihood of
resulting benefits.

3. The Development Agreement has been drafted, processed, negotiated, and reviewed in
terms of compliance with City Council Policy No. 56. Approval of the Development
Agreement conforms to the Council determinations identified in the Policy for approving
an agreement as follows:

PC RESO NO. 6090 -5-
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a)

b)

)

The proposed development is in the interests of the city in that it will provide
substantial economic, public recreation, and water reliability benefits to the
City. Roughly 80% (about $2 million) of the tax revenue from the Project
will go to the Carlsbad Housing and Redevelopment Commission to be used
to fund projects within the South Carlsbad Coastal Redevelopment Area
including road improvements, water distribution facilities, sewer facilities,
and support of affordable housing programs. Further, if the Desalination
Plant facilities are relocated to property not covered by the Development
Agreement, the Developer is required by the Agreement to pay liquidated
damages to the City of $15 million, which will be reduced by a specified
amount for each year the Developer pays the property taxes or mitigation
fees specified in the Agreement. The City’s right to receive an economic
benefit from the Project is protected even in the event of the purchase (either
through voluntary sale or condemnation) by a governmental body. The
payment of liquidated damages and protected right to receive an economic
benefit would not be achievable without a development agreement.

The Project also provides a local source of potable water to supplement
imported water supplies available to the City of Carlsbad and the San Diego
region, improve water reliability and enhance water quality. In so doing, the
Project also complements local and regional water conservation, and water
recycling programs. In addition, Project construction and operation will
benefit the economy through creation of jobs and increased spending.
Furthermore, the Project increases opportunities for public access to the
coastal area through public enhancements and dedications of coastal

property.

The proposed development is a well-planned, comprehensive development,
involving more than one building, more than one phase of development, or some
other condition that the City Council considers justification for entering into a
Development Agreement in that the Project consists of a multi-year, multi-
phased development with specialized components to be constructed in several
locations and in different jurisdictions. The Project features a complex
network of product water pipelines both on-site at the Encina Power Station
and off-site in the communities of Carlsbad, Vista, and Oceanside, that are
comprehensively planned to deliver water to existing distribution facilities,
and minimize impacts to sensitive habitats and resources and other utilities
and infrastructure. The Project will require a substantial expenditure by the
Developer of time and predevelopment costs and risk before approval of
building and other permits. This justifies and is a reasonable and
appropriate request for entering into a Development Agreement. A degree of
certainty is needed so the Project can proceed forward in construction and
operation,

The proposed development will require a substantial expenditure by the applicant
of time, predevelopment costs, and “holding” costs prior to the approval of
permits and other land use entitlements in that the Developer will realize
significant expense, risk, and time to design the Project and obtain all

PC RESO NO. 6090 -6-
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d)

necessary permits from local, state, and federal agencies to construct a
project that desalinates seawater into potable water, discharges brine into
the ocean, and requires construction of a complex and lengthy network of
pipelines and infrastructure to deliver the desalinated water into existing
public water systems.

The proposed development will require a substantial expenditure by the applicant
to design and construct public infrastructure facilities that will benefit the
community in that the Developer will realize significant expense, risk, and
time to design the Project, obtain all necessary permits from local, state, and
federal agencies, and acquire necessary rights of way to construct a complex
and lengthy network of pipelines and infrastructure to deliver the
desalinated water into existing public water systems. Through the Water
Purchase Agreement, the City may elect to own these pipelines and other
appurtenant facilities.

The proposed Development Agreement is consistent with the requirements of this
Policy in that the City Attorney has determined that the proposed
Development Agreement legally conforms to all of the applicable state laws,
City ordinances, and City policies.

The proposed Development Agreement includes legally binding commitments by
the applicant to provide substantial public benefits over and above those which
the applicant would otherwise be obligated to provide as a condition of project
approval in the absence of a development agreement in that many of the terms
and conditions of the proposed Development Agreement are intended to
preserve for the benefit of the City, Carlsbad Municipal Water District, and
Carlsbad Housing and Redevelopment Commission the property tax
revenues that will be paid by the Project. If a successor of Poseidon does not
have an agreement with the City regarding payment of a mitigation fee or
such successor fails to pay property taxes, the Development Agreement
establishes a mitigation fee that will be paid by Poseidon, or its successors in
interest. This mitigation fee is sufficient to fund all, or a significant portion,
of the most beneficial Redevelopment Plan projects to be undertaken. The
mitigation fee and property tax revenue have been secured for the City,
Carilsbad Municipal Water District, and Carlsbad Housing and
Redevelopment Commission through the proposed Development Agreement,
the Water Purchase Agreement between the District and Poseidon
(September 2004), and the Agreement Memorializing Certain
Understandings and Establishing a Framework for Cooperation between the
City, Carlsbad Municipal Water District, Carlsbad Housing and
Redevelopment Commission, and San Diego County Water Authority (April
2005). Therefore, the proposed Development Agreement includes legally
binding commitments by Poseidon to provide substantial public benefits over
and above those which Poseidon otherwise would be obligated to provide as a
condition of approval in the absence of the Development Agreement.

PC RESO NO. 6090 -7-




g) It is unlikely that the proposed development, including the public benefits to be
derived therefrom, would occur when and as provided in the proposed
‘Development Agreement in the absence of the vesting assurances incorporated in
the proposed Development Agreement because the Development Agreement
provides more certainty that the Project will be built and justifiably allows
the applicant to proceed with the Project in accordance with existing policies,
rules and regulations, and Project conditions.

4, The Development Agreement removes uncertainty in the approval of the Project
which can result in a waste of resources, escalate the cost of development, and
discourage significant investment in the community and in a commitment to
comprehensive planning.

o

The Development Agreement provides assurances to the Developer that upon
approval of the Project, the Developer may proceed with the Project in accordance
with existing policies, rules and regulations, and subject to conditions of approval.
This will strengthen the public planning process, encourage private participation in
comprehensive planning, and reduce the economic costs of development.

NOTICE

Please take NOTICE that approval of your project includes the “imposition” of fees,
dedications, reservations, or other exactions hereafter collectively referred to for convenience as
“fees/exactions.”

You have 90 days from date of final approval to protest imposition of these fees/exactions. If
you protest them, you must follow the protest procedure set forth in Government Code Section
66020(a), and file the protest and any other required information with the City Manager for
processing in accordance with Carlsbad Municipal Code Section 3.32.030. Failure to timely
follow that procedure will bar any subsequent legal action to attack, review, set aside, void, or
annul their imposition.

You are hereby FURTHER NOTIFIED that your right to protest the specified fees/exactions
DOES NOT APPLY to water and sewer connection fees and capacity charges, nor planning,
zoning, grading or other similar application processing or service fees in connection with this
project; NOR DOES IT APPLY to any fees/exactions of which you have previously been given a
NOTICE similar to this, or as to which the statute of limitations has previously otherwise
expired.

PC RESO NO. 6090 -8-
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PASSED, APPROVED AND ADOPTED at a regular meeting of the Planning

Commission of the City of Carlsbad held on the 3rd day of May 2006, by the following vote, to

wit:
AYES: Chairperson Montgomery, Commissioners Baker, Cardosa,
Heineman, Segall, and Whitton
NOES:
ABSENT:

ABSTAIN: Commissioner Dominguez

"8

MARTELL B. MONYGOMER g Chairperson
CARLSBAD PLANNING COMMISSION

CELA ESCOBAR-ECK
ing Director

Plat

PC RESO NO. 6090 -9-
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EXHIBIT X
May 3, 2006

ORDINANCE NO..

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
CARLSBAD, CALIFORNIA, APPROVING A DEVELOPMENT
AGREEMENT BETWEEN THE CITY OF CARLSBAD AND
POSEIDON RESOURCES (CHANNELSIDE) LLC TO
PROVIDE FOR THE CONSTRUCTION OF THE
CARLSBAD SEAWATER DESALINATION PLANT.

CASE NAME: PRECISE DEVELOPMENT PLAN AND
DESALINATION PLANT
CASE NO.: DA 05-01

WHEREAS, the City Council of the City of Carlsbad, California has reviewed and
considered a request to approve a Development Agreement for the Carlsbad Seawater
Desalination Plant; and

WHEREAS, after procedures in accordance with the requirements of law, the
City of Carlsbad has determined that the public interest indicates that said Development
Agreement be approved.

WHEREAS, California Government Code Section 65867.5 and Carlsbad
Municipal Code Section 21.70.090 state that approval of a development agreement is a
legislative act which must be approved by ordinance; and

WHEREAS, this ordinance is adopted pursuant to Article 2.5 of the California
Government Code and Chapter 21.70 of the Carlsbad Municipal Code; and

WHEREAS, the City Council did on the day of , hold a duly

noticed public hearing as prescribed by law to consider said request; and

WHEREAS at said public hearing, upon hearing and considering all testimony
and arguments, if any, of all persons desiring to be heard, said Council considered all factors
relating to the Development Agreement.

NOW, THEREFORE, the City Council of the City of Carlsbad does ordain as
follows:

SECTION I: That the Development Agreement between the City of Carlsbad and

Poseidon Resources (Channelside) LLC, attached hereto marked Exhibit “D-1" and
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incorporated by reference (“Development Agreement”) is approved. The Mayor is authorized to
execute said agreement on behalf of the City.

SECTION II: That the findings of the Planning Commission in Planning
Commission Resolution No. 6090 also shall also constitute the findings of the City Council.

Section Il Upon the occurrence of the Effective Date (as defined in the
Development Agreement), the City Clerk is authorized and directed to record the Development
Agreement in the Office of the San Diego County Recorder pursuant to Section 21.70.030 of the
Carlsbad Municipal Code.

EFFECTIVE DATE: This ordinance shall be effective thirty (30) days after
its adoption, and the City Clerk shall certify to the adoption of this ordinance and cause it to be
published at least once in a publication of general circulation in the City of Carlsbad within
fifteen (15) days after its adoption. Notwithstanding the preceding, this ordinance shall not
become effective unless and until the Development Agreement is approved by the California

Coastal Commission.

INTRODUCED AND FIRST READ at the regular meeting of the Carlsbad City
Council on the dayof 2006, and thereafter.
m
i
m
m
1
1
nm
m
i
i
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1 PASSED, APPROVED AND ADOPTED at a regular meeting of the City Council
2 of the City of Carlsbad, California, on the day of , by the following vote, to
3 .
wit:
4
AYES:
5
NOES:
6
ABSENT:
7
ABSTAIN:
8
9 APPROVED AS TO FORM AND LEGALITY
10
1 RONALD R. BALL, City Attorney
12
13
14
CLAUDE A. LEWIS, Mayor
15
ATTEST:;
16 |
17
18 LORRAINE M. WOOD, City Clerk
19 L (SEAL)
20 |
21
22
23
24
25
|
26
27
28




Recorded at request of:

Clerk, City Council
City of Carlsbad

When recorded return to:
CITY OF CARLSBAD

1200 Carlsbad Village Drive
Carlsbad, CA 92008

Nt gt vt st unttl gt Nt it ot g

Attn: City Attorney )
)
(Space above for Recorder's Use Only)
This document is exempt from the payment of
a recording fee pursuant to Government Code
Section 6103.
DEVELOPMENT AGREEMENT

A DEVELOPMENT AGREEMENT BETWEEN
CITY OF CARLSBAD
and

POSEIDON RESOURCES (CHANNELSIDE) LLC

DSMDB.1996157.6B



TABLE OF CONTENTS

DEFINITIONS AND EXHIBITS. ......oootiiiceeciecree et crnrese et see e s snne e 2
1.1 DEfiNHIONS...c.eneeniiiiieetce e e erre e s re s e e ebereseesaeeseessntessnaes 2
GENERAL PROVISIONS. ...ttt ae e baae e s enr e 6
2.1 Binding Effect of Agreement ..............ccceiioiiiiiiiccciie et 6
2.2 Legal Interest in Property............cccooeieiiiiniiiiieiienccrietesecrieeesceee e seeaeeenn, O
P T 1= 1 ¢ 1 IO R U 6
2.4 Sale, Transfer or ASSIGNIMENL ............oeoveirciiuiereire e ceereee e earereees 6
2.5 Amendment or Cancellation of Agreement..............ccccovveeiieiciiiiieeceeeeeenn, 9
2.6 Termination........ccoooioveiiriiireieriieeeie ettt ettt e e eeerteeeesae e e sesseeeserntesee e nneenenns 9
2.7 LIability...cc..ueeeeeiieeriee et e e re e nneeas 10
2.8 Compliance With Environmental Law................cccooveievieneccee e, 10
DEVELOPMENT OF THE PROJECT ......ccocoiieiiiieieeecccere e ssnee e eeneens 10
3.1 Permitted USES ...ttt et nnes 10
3.2 Vested RIghts ... srree et 10
3.3 Effect of Agreement on Land Use Regulations...........ccccccceeeeirvinnien e, 11
3.4 Timing of Development..............ccccoiiiii e e 11
3.5 Changes and AmMendments ...........c.ccooceeiiirniieeiiniiiniennieiee s s sanee e seens 11
3.6 Reservations of AUhOTitY..........cccccieiimriiiiiieee e 12
3.7 PUDBICWOTKS......cccoieiieiiiiecet ettt rree et ee s s e s e e s srr e enraaesesanes 13
3.8 Provision of Real Property Interests by the City .........ccoooveiiiiiiiniieninnne. 13
3.9 Regulation by Other Public Agencies ..........c.cccccveeriireieieccen e 14
3.10 Tentative Tract Map EXtension.......c.c.cccceveeiiiiieviciiries e 14
3.11 Poseidon Obligation to Obtain and Maintain Insurance............................ 14
PUBLIC BENEFITS. ... .ottt et st saee s ses e e sn e s esa e s 14
L S B |41 = o | SO U 14
4.2 Mitigation Measures and Fees..........ccccevrvmiiiiiicciieiccceee e 14
4.3 DediCAtIONS........ouueeiiieiieiierienirerte e e ecere e arerer e e s eesrsrtetreseseensraressesssessene 15
FINANCING OF APPURTENANT FACILITIES; OTHER PUBLIC

FINANCING; USE OF PUBLIC RIGHTS OF WAY. ..., 16
5.1 Appurtenant FacilitieS .........c.c.cccovvieriiivnnieiccreecer e sre e 16
5.2 Other PUblic FINANCING .......ccuvvtiiiriiiiiecie ettt et rre e 16
5.3 Use of Public Rights of Way ..........cccoociiriiiiiiiecee e, 16
ANNUAL REVIEW. ......ouiiiiiiieieccetesrcttessinreetnstenees e e seses sentessseasssnsesssnsesases 16
6.1 PeriodiC REVIEW.......ccoiiiiieieeieee ettt ee e rre e e s re e e e e e e e 16
6.2 Opportunitytobe Heard ............cccccoeeiiiieiiee e eveeeeres 17
6.3 Information to be Provided Poseidon...............veeiiieieiiieeeeeeeee 17
INCORPORATION AND ANNEXATION.......cuttiiriiiiireiieeeie e cceteesssnvee e e e ieee e 17
% T (1] =1 3 OO PPPPPTN 17
7.2 INCOTPOTALON......oonniiiiiiiiiit e e 17
7.3 ANNEXAtION........uieieiieieeiiieeesceitee e e rerae et e e earee e sesraaesssbasessnnressessnraeesaaes 17
DEFAULT AND REMEDIES. .........coovoieriteee ettt see e 17
8.1 Remedies in GENeral............ccceiiiiiiiieeiiiereeeer e e e e reeerre e e ee e e e 17

i

DSMDB.1996157.6B



8.2 TerminatioN bY Cily........coovvereieeeeeeeeeee e 18
8.3 Liquidated Damages for Poseidon’s Failure to Amend This Agreement

Upon Relocation of Plant Facilities .............ccccceeeveeiieeciieeeee e, 18

8.4 Specific PErfOrMANCe..............cooveriieeeeiieeeeeeeeeeeeeeee e erer e 19
8.5 Release and Reservation .............cccoooiiiiieiiiceceeeeecrree e 19
8.6 Termination Agreement for Default of Poseidon.....................cccoerirnneennnee. 19
8.7 Termination of Agreement for Default of the City........c...ccccverveiniiriennn, 20
8.8 Rights, Remedies for Negligence, Willful Misconduct...............c..ccocueeenneen. 20
9 THIRD PARTY LITIGATION; INDEMNIFICATION. ........ovvveeeeeeeeeeeeeeeene, 20
9.1 General Plan Litigation ...........c.ccoovvvireiiireeecrereecieeeeee e e 20
9.2 Third Party Litigation Concerning Agreement............ccccoceveevveeevvevveeecenenen, 20
9.3 Breaches of Agreement; Property Damage, Bodily Injury or Death............ 21
9.4 Indemnification ProCeduUre...............ccuevriiiiiiviviieeeee e e e e 21
9.5 SUNVIVAL. ...t e e e sbe s s e e sanbe s e s saaen senas 21
10 MORTGAGEE PROTECTION. ...ttt ccereeee et eeeeevee e essneessvneeens 22
11 MISCELLANEOUS PROVISIONS..................... s sl ), s, sl s, Bl St 22
11.1 Recordation of AQreement...............oovvevociiiieiiiieeee et 22
11.2 FURNEr ACHIONS ..ottt e e enne s e 22
T1.3 AMENAMENL ..ot 22
11.4 ENtire AGreemMENt...........c.ooeviiieereiciieiecreeeete et sar b e er s ereevan 23
115 NOUICES. ..ottt e tte e e e re e e e et ee e e e e ersaeaeeneaeeans 23
11.6 ControlliNng Law.............ooiiviiieieeceeeeeeee et cevtae e s 23
11.7 HEAAINGS ...eovvereiieiie ittt eteesettveesarsesbeesesnssesanaesssressnaeens 23
11.8 Cumulative Rights; WaiVer ............cccoooiieiiieiieceieeeeeeeee e 23
11.9 Liberal CONStrUCtON.............cocovieeiiccireceeeeree e erree e 24
11.10 SeVErability .....cccovrneeeieeeeee e s s s e eenans 24
11.11 Good Faith and Fair Dealing............ccccouvvevirecrreeiec e 24
11.12 No Third Party Beneficiaries ...........c.ccccevvvveeieieeee e 24
11.13 Execution in Counterparns. ...........cceccuvveeeeieiieceeee et 24
11.14 Time of the ESSENCe......cc.ccccoveviiiiei e 24
11.15 NUMbEr, GENET...........coririieeeecreere e et e e s 25
11.16 RelatioNShip......coooviirieeeee e 25
11.17 Joint and Several Obligations ................ccoocverievviieiiieee e 25
11.18 FOrCE MAJEUTE .........oooneeiieeeeeee et 25
11.19 Mutual CoVENANTS.............ooiieiiiee et 25
11.20 Successors in INterest..........o...eoveerveeiiiii e e 25
11.21 Jurisdiction and VEeNUE .............coooeeiiiiieiiiecere et 25
11.22 Project as a Private Undertaking .........c.cccoooeiieiiiieeinnceeeeniee e, 26
11.23 EMINent DOMAIN ......c.coivieeieeceeeece e e e nae e 26
11.24 Agent for Service of ProCess ........cccccevveveieviieicieieciieceeeecree e cve s 26
11.25 Authority to EXecUte.......c.cc.evvveiiiiiier e 26
11.26 Commission Approval ReqUIred ...............ccvvmeeevvvvreeeceeeeeeeceenee e 26
11.27 Approval ProCedure............cooviieiioiiieeeeeeerreee st enae s 26

ii

DSMDB.1996157.6B



DEVELOPMENT AGREEMENT

This Agreement, entered into as of the Effective Date, by and between the
City and Poseidon, is made with respect to the following facts:

RECITALS

WHEREAS, the City is authorized to enter into binding development
agreements with persons having legal or equitable interests in real property for the
development of such property, pursuant to Section 65864, et seq. of the Code; and,

WHEREAS, pursuant to Section 65865 of the Code, the City has adopted
Chapter 21.70 of the Carisbad Municipal Code, establishing rules and regulations for
consideration of development agreements; and,

WHEREAS, Poseidon and the City have agreed to enter into a development
agreement and proceedings have been taken in accordance with Chapter 21.70 and
otherwise in accordance with the rules and regulations of the City; and,

WHEREAS, by electing to enter into this Agreement, the City shall bind future
City Councils of the City by the obligations specified herein and limit the future exercise
of certain governmental and proprietary powers of the City; and,

WHEREAS, the terms and conditions of this Agreemeht have undergone
extensive review by the City and the City Council of the City and have been found to be
fair, just and reasonable; and,

WHEREAS, the best interests of the citizens of the City and the public health,
safety and welfare will be served by entering into this Agreement; and,

WHEREAS, the Project (as hereinafter defined) is consistent with, and
includes elements specifically intended to advance the goals of the State of California
related to, the protection, maintenance and where feasible enhancement and
restoration of the overall quality of the coastal zone environment and to maximize public
access and recreational opportunities along the coast, and includes public dedication of
several acres of ocean and lagoon front property that has been agreed to by Poseidon
as described in Exhibit 5 of the Precise Development Plan (PDP 00-02); and,

WHEREAS, all of the procedures of CEQA have been met with respect to the
Project and this Agreement; and, '

WHEREAS, by Council Resolution No. , the City Council, after
making appropriate findings, certified the Environmental Impact Report for the Project,
dated , 2006, under the provisions of CEQA; and,

WHEREAS, this Agreement and the Project are consistent with the City's
General Plan and the Precise Development Plan applicable to the Property; and,

WHEREAS, all actions taken and approvals given by the City have been duly
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taken or approved in accordance with Chapter 21.70 and with all applicable legal
requirements for notice, public hearings, findings, votes, and other procedural matters;
and,

WHEREAS, pursuant to the Approval Ordinance, the City Council approved
this Agreement; and,

WHEREAS, development of the Project in accordance with this Agreement
will provide substantial benefits to the City and will further important policies and goals
of the City; and, '

WHEREAS, this Agreement will eliminate uncertainty in planning and provide
for the orderly development of the Project, ensure progressive installation of necessary
improvements, provide for public services appropriate to the development of the Project,
and generally serve the purposes for which development agreements under Sections
65864, et seq. of the Code and Chapter 21.70 are intended; and,

WHEREAS, Poseidon has incurred and will in the future incur substantial
costs in the development of the Project in accordance with this Agreement in order to
assure vesting of legal rights to develop the Project in accordance with this Agreement.

NOW, THEREFORE, in consideration of the above recitals and of the mutual
covenants hereinafter contained and for other good and valuable consideration, the
receipt and adequacy of which are hereby acknowledged, the parties agree as follows:

COVENANTS
1 DEFINITIONS AND EXHIBITS.

1.1 Definitions. When used in this Agreement, the following terms shall have
the meaning set forth below:

1.1.1 "Agreement” means this Development Agreement.

1.1.2 “Agreement Date” means the date this Agreement is fully
executed by the parties.

1.1.3 “Approval Ordinance™ means the City Ordinance No. ,
which became effective on , 2006, approving this Agreement.

1.1.4 “Appurtenant Facilities” means transmission assets, whether or not
located at the Power Plant, consisting of appurtenant and ancillary facilities, including
without limitation (a) pipelines, pump stations and other facilities within the City that are
necessary or convenient for the use, conveyance, storage, and distribution of
desalinated seawater, and (b) such incidental appurtenant and ancillary facilities as are
located in the Cities of Oceanside or Vista, California.

1.1.5 *“Cabrillo” means Cabrillo Power |, LLC, a Delaware limited liability

company, its successors and assigns, and the successors in interest to all or any part of
Cabrillo’s interest in the Property.
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1.1.6 “CEQA" means the California Environmental Quality Act, California
Public Resources Code Sections 21000 et seq.

1.1.7 "City" means the City of Carisbad, California, a municipal
corporation and a general law city formed under the laws of the State of California.

1.1.8 *City Council” means the duly elected members of the City Council
of the City, as those members may from time to time be elected.

1.1.9 “Code” means the California Government Code.
1.1.10 “Commission” means the California Coastal Commission.

1.1.11 “Default” means (a) with respect to either party, any failure to
perform any material duty or obligation under this Agreement, (b) with respect to
Poseidon, any Event of Default with respect to Poseidon under the Water Purchase
Agreement, and with respect to the City, any Event of Default with respect to the District
under the Water Purchase Agreement.

1.1.12 "Development” means the improvement of the portion of the
Property subject to the Leasehold for the purposes of completing the structures,
improvements and facilities comprising the Plant Facilities, including, but not limited to:
grading; the construction of infrastructure and public facilities, whether located within or
outside the portion of the Property subject to the Leasehold that are related to the Plant
Facilities; the construction of buildings and structures; and the installation of
landscaping. "Development" does not include the maintenance, repair, reconstruction
or redevelopment of any building, structure, improvement or facility after the
construction and completion thereof.

1.1.13 "Development Approvals" means all permits and other entitlements
for use, subject to approval or issuance by the City, the RDA or the Commission, as
applicable, in connection with: (i) Development of the portion of the Property subject to
the Leasehold and (ii) the Appurtenant Facilities, including, but not limited to:

(@) ProjectEIR

(b) Precise Development Plan (PDP 00-02) and any
amendments thereto;

(c) Coastal Development Permit;

(d) Redevelopment Permit;

(e) Improvement Plans;

4] Grading permit(s);

(99 Habitat Management Plan Permit;

(h)  Encroachment Permit(s);

(i) Easements and Rights of Way Permits;
)] Haul Route Permit;
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(k)  This Agreement; and
()] Special Use Permit.

1.1.14 "Development Plan" means the Existing Development Approvals
and the Existing Land Use Regulations applicable to Development of the Project on the
portion of the Property subject to the Leasehold.

1.1.15 “District” means the Carisbad Municipal Water District, a municipal
water district.

1.1.16 "Effective Date" means the last to occur of the following: (i) the date
the Approval Ordinance becomes effective, (ii) the date that the Agreement is fully
executed by the parties, (jii) the date the Commission approves this Agreement, or (iv)
the date Cabrillo has provided the consent attached hereto as Exhibit “A”.

1.1.17 "Existing Development Approvais" means all Development
Approvals approved or issued prior to the Agreement Date. Existing Development
Approvals include the approvals incorporated herein as Exhibit "D" and all other
approvals which are a matter of public record on the Agreement Date.

1.1.18 "Existing Land Use Regulations" means all Land Use Regulations
in effect on the Agreement Date. Existing Land Use Regulations include the Land Use
Regulations incorporated herein as Exhibit "E" and all other Land Use Regulations
which are a matter of public record on the Agreement Date. Existing Land Use
Regulations do not include Police Power Regulations.

1.1.19 "Land Use Regulations" means all ordinances, resolutions, codes,
rules, regulations and official policies of the City, other than the Police Power
Regulations, governing the development and use of land, including without limitation the
permitted use of land, the density or intensity of use, subdivision requirements, the
maximum height and size of proposed buildings, the provisions for reservation or
dedication of iand for public purposes, and the design, improvement and construction
standards and specifications applicable to the development of the Property.

1.1.20 “Lease” means that certain Ground Lease and Easement
éggega"ment, dated July 11, 2003, and entered into by and between Poseidon and
abrillo.

1.1.21 “Leasehold” means Poseidon’s interest in a portion of the Property
under the terms and conditions of the Lease.

1.1.22 “MGD"” means million gallons per day.

1.1.23 "Mortgagee" means a mortgagee of a mortgage, a beneficiary
under a deed of trust or any other security-device lender, and their successors and
assigns. .

1.1.24 “Plant Facilities” means production assets consisting of a reverse-
osmosis seawater desalination plant.

1.1.25 “Police Power Regulations” means any City ordinance, resolution,
code, rule, regulation or official policy, governing: (a) public health, safety, morals and
welfare, in general, and the control and abatement of nuisances, in particular;(b) the
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granting of right of way permits and the conveyance of rights and interests which
provide for the use of or the entry upon public property (excluding any Development
Approvals or any rights of way necessary to implement the Project as specified in the
Development Approvals) or (c) the exercise of the power of eminent domain.

1.1.26 "Poseidon" means Poseidon Resources (Channelside) LLC, a
Delaware limited liability company, its successors and assigns, and the successors in
interest to all or any part of Poseidon'’s interest in the Project.

1.1.27 “Power Plant” means the Encina Power Station owned and
operated by Cabrillo.

1.1.28 “Product Water” means desalinated seawater produced from the
Project.

1.1.29 "Project” means, generally, the Development of the portion of the
Property subject to the Leasehold contemplated by the Development Plan as such
Development Plan may be further defined, enhanced or modified pursuant to the
provisions of this Agreement, and specifically, the development of an integrated
reverse-osmosis desalination plant comprising: (1) the Plant Facilities; and (2) the
Appurtenant Facilities; provided, however that if the District elects to own or have a joint
powers authority own facilities pursuant to Section 9.2 of the Water Purchase
Agreement, such facilities shall be excluded from the definition of Project hereunder.
The Project is expected to have the capacity to produce and convey approximately 25
MGD to 55 MGD of Product Water, but the scope of the Project, including without
limitation the location of the Appurtenant Facilities, may be further defined, enhanced or
modified pursuant to the provisions of the Development Approvals.

1.1.30 "Property” means the real property described on Exhibit "B" and
depicted on Exhibit "C" to this Agreement.

1.1.31 “RDA” means the Carlsbad Housing and Redevelopment
Commission.

1.1.32 "Reservations of Authority” means the rights and authority excepted
from the assurances and rights provided to Poseidon under this Agreement and
reserved to the City under Sections 3.6 through 3.6.4 of this Agreement.

1.1.33 "Subsequent Development Approvals" means all Development
Approvals required subsequent to the Agreement Date in connection with development
of the Project.

1.1.34 "Subsequent Development Exaction” means any requirement of the
City in connection with or pursuant to any Subsequent Land Use Regulation or
Subsequent Development Approvals for the dedication of land, the construction of
improvements or public facilities, or the payment of fees in order to lessen, offset,
mitigate or compensate for the impacts of development on the environment or other
public interests.

1.1.35 "Subsequent Land Use Regulations" means any Land Use
Regulations adopted and effective after the Agreement Date.

1.1.36 “Water Purchase Agreement” means that certain Water Purchase
Agreement, dated as of September 28, 2004, and entered into by and between
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Poseidon and the District, as the same shall be amended from time to time.

1.2 Exhibits. The following documents are attached to, and by this reference
made a part of, this Agreement:

Exhibit “A” — Form of Cabrillo Consent.

Exhibit "B" -  Legal Description of the Property.
Exhibit "C" -  Map depicting Property and its location.
Exhibit "D" - Existing Development Approvals.
Exhibit "E" -  Existing Land Use Regulations.

2 GENERAL PROVISIONS.

2.1 Binding Effect of Agreement. This Agreement runs with, and is binding
upon, the Leasehold, the Project and the Property. Development of the Project is
authorized by the Development Approvals and, except as otherwise provided for herein,
shall be carried out only in accordance with the terms of the Development Approvals.
Notwithstanding anything in this Agreement to the contrary, this Agreement shall only
apply to the Development of the Project on the Property subject to the Leasehold, and
shall not apply to any other development of the Property.

2.2 Legal Interest in Property. Poseidon represents and covenants that
Cabrillo is the owner of the fee simple title to the Property, and that, as of the
Agreement Date, Poseidon has a legal interest in the Property pursuant to the Lease.

2.3 Termm. The term of this Agreement shall commence on the Effective Date
and shall continue for a period of forty (40) dyears thereafter, unless the Agreement is
terminated or the term is modified or extended pursuant to the provisions of this
Agreement.

24 Sale, Transfer or Assignment.

2.4.1 Right to Assign. Poseidon shall have the right to sell, transfer or
assign this Agreement, in whole or in part, if and only if it meets the conditions set forth
in clauses (a) and (b) below:

(a) Either:

(i) The sale, transfer or assignment is made in
connection with a sale, transfer or assignment, voluntarily or involuntarily, by
operation of law or otherwise, of all or a part of the Project and the prior written
consent of the City is obtained; or

(i) The sale, transfer or assignment is made in
connection with a sale, transfer or assignment, voluntarily or involuntarily, by
operation of law or otherwise, of all or a part of Poseidon'’s interest in the
Leasehold and the Property and the prior written consent of the City is obtained;
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or

_ _ (i)  The sale, transfer or assignment is made in
connection with a permitted assignment of the Water Purchase Agreement; and

(b)  The proposed assignee has provided the City Manager with
an executed agreement, in a form reasonably acceptable to the City, providing therein
that such purchaser, transferee or assignee expressly and unconditionally assumes all
the duties and obligations of Poseidon under this Agreement, including but not limited to
the financial obligations of Poseidon set forth herein.

(c Any sale, transfer or assignment not made compliance with
the foregoing conditions shall constitute a default by Poseidon under this Agreement.
Notwithstanding the failure of any purchaser, transferee or assignee to execute the
agreement required by Paragraph (b), above, of this Subsection 2.4.1, and regardless
of whether such purchaser, transferee or assignee has succeeded to Poseidon's
interest in the Project, the Property or the Leasehold voluntarily or involuntarily, by
operation of law or otherwise, the burdens of this Agreement shall be binding upon such
purchaser, transferee or assignee, but the benefits of this Agreement shall not inure to
such purchaser, transferee or assignee until and unless such agreement is executed.

2.4.2 Condemnation. In reliance upon the terms, covenants and
conditions set forth in this Agreement, the City and (or) the RDA have (has)
incurred and/or will incur costs and expenses, including but not limited to costs
and expenses to finance or refinance the construction and installation of public
improvements of benefit to the Project, a portion of are expected to be
reimbursed to the City as mitigation fees pursuant to Section 4 of this Agreement.
The parties intend that the right to this mitigation fee and the recordation of this
Agreement reflecting the mitigation fee obligation, which runs with the Property
and the Project under this Agreement, constitute a compensable interest in the
Property held by the City and/or the RDA (the “City/RDA Property Interest”). If at
any time during the term of this Agreement: (i) all or any portion of Poseidon’s
interest in the Project or its interest in the Lease or the real property underlying
the Project (the “Poseidon Property Interest”) is taken under the power of
eminent domain, or if there is a voluntary conveyance in lieu of or under the
threat of eminent domain, (ii) Poseidon is no longer obligated to pay the
mitigation fee pursuant to Section 4 of this Agreement and (iii) the acquiring party
does not lagree to pay such mitigation fee, the provisions of this Section 2.4.2
shall apply. :

(a) If a court or jury renders a total, undivided award of
compensation in a condemnation action without apportioning the award between
the Poseidon Property Interest and the City/RDA Property Interest, then the
parties agree (absent an agreement upon how the undivided sum should be
shared), to request the court to conduct a second phase of the trial to apportion
the award between the City and/or the RDA, on the one hand, and Poseidon, on
the other hand, in accordance with their respective property interests. In such a
second phase, the City and/or RDA shall present evidence of the value of its
interest as described in subsection (c) below, and Poseidon shall present
evidence of the value of its interest according to the method of valuation which it
believes is most appropriate under the circumstances and timing of the
condemnation. If the amount of the undivided award is insufficient to
compensate the City and/or the RDA, on the one hand, and Poseidon, on the
other hand, based on each party’s method of valuation, then it is the parties'
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intent that the court shall equitably apportion the undivided award (without any
preference or priority being applied to the interest of either the City and/or the
RDA, on the one hand, or Poseidon, on the other hand).

(b) If there is a voluntary conveyance by Poseidon of the
Poseidon Property Interest or any part thereof to a public or quasi-public agency
or entity (the "Condemning Agency”) in lieu of or under threat by the Condemning
Agency to take the Poseidon Property Interest, or any portion thereof, by eminent
domain proceedings, Poseidon shall include in the voluntary sales price the
present value (calculated as of the date of the voluntary conveyance using as a
discount rate the Standard & Poor's (S&P) Composite Yield Table, prepared by
the Bond Market Association, showing the yield composites of AA-rated
municipal bonds with 20-year maturities (the “S&P Composite Bond Yield Index”)
for the month immediately preceding the month in which the voluntary
conveyance occurs) of the estimated property taxes that the City, the District or
the RDA would receive from the construction, operation and ownership of the
Project on the Property, from the date of the voluntary conveyance to the end of
the term of this Agreement, and within thirty (30) days of receipt of the voluntary
sales proceeds or the first instaliment thereof if there is an installment sale, shall
pay to the City and/or the RDA such present value (or in the case of an
installment sale a portion thereof based on the relative amount of such present
value and the aggregate voluntary sales price).

(c) If at any time during the term of this Agreement there is a
taking of an interest in the Project under the power of eminent domain, as more
particularly set forth in and subject to Section 2.4.2 (a) above, then, as between
the City and/or the RDA, on the one hand, and Poseidon, on the other hand, the
parfti?ls agree that the value of the City/RDA Property Interest shall be calculated
as follows:

the value shall be equal to the unamortized value of
the total cost and expenses incurred by the City
and/or the RDA pursuant to this Agreement,
determined by calculating the present value
(calculated as of the date of the taking using as a
discount rate the S&P Composite Bond Yield Index
for the month immediately preceding the month in
which the taking occurs) of the estimated property
taxes that the City, the District or the RDA would
receive from the construction, operation and
ownership of the Project on the Property, from the
date of the taking to the end of the term of this
Agreement.

(d) Within ten (10) days after receipt thereof, each party shall
give the other party copies of any notice received with respect to a proposed or
pending taking under power of eminent domain of any portion of the Project or
the real property underlying the Project. Poseidon shall give the City and RDA
written notice at least ten (10) days prior to entering into an agreement voluntarily
conveying all or any portion of the Poseidon Property Interest in lieu of or under
the threat of eminent domain.

(e) This Section 2.4.2 shall not apply to any Condemning
Agency that has an agreement with the City and/or the RDA with respect to the
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payment of a mitigation fee (including that certain Agreement Memorializing
Certain Understandings and Establishing a Framework for Cooperation, dated as
of April 28, 2005, by and between the San Diego County Water Authority, the
City, the District and the RDA).

(f) If (i) at any time during the term of this Agreement there is a
taking of an interest in the Project under the power of eminent domain (or by a voluntary
conveyance in lieu thereof), as more particularly set forth in Section 2.4.2 (a) or (b)
above, (ii) the Condemning Agency does not have an agreement with the City and/or
the RDA with respect to the payment of a mitigation fee, (iii) the Condemning Agency
nonetheless pays some or all of the mitigation fee required by Section 4 of this
Agreement, (iv) the City or the RDA has received payment for the City/RDA Property
Interest pursuant to Section 2.4.2 (a) or (b) above and (v) in the case of an award being
apportioned pursuant to Section 2.4.2(a) above Poseidon receives less than its
proposed value of its interest, then the City shall pay Poseidon (or shall cause the RDA
to pay to Poseidon) such installiments of the mitigation fee received from the
Condemning Agency, within thirty (30) days of the date the City and/or RDA receives
such payments, until such time as Poseidon has received an amount equal to the
amount paid to the City and/or RDA pursuant to Section 2.4.2 (a) or (b) above set forth.

2.4.3 Subsequent Assignment. Any subsequent sale, transfer or
assignment of this Agreement after an initial sale, transfer or assignment of this
Agreement shall be made only in accordance with and subject to the terms and
conditions of this Section.

2.5 Amendment or Cancellation of Agreement. This Agreement may be
amended or cancelled in whole or in part only by written consent of all parties in the

manner provided for in Code Section 65868. This provision shall not limit any remedy
of the City or Poseidon as provided by this Agreement.

26 Termination. The parties acknowledge and agree that, except for Section
2.7 hereof, this Agreement is intended to run with the Leasehold and the Project and to
be binding on successors and assigns of the parties hereto. Accordingly, even if
Poseidon is no longer the lessee under the Lease or the owner of the Project, this
Agreement shall not be deemed terminated, but shall continue in full force and effect
unless any of the following events occurs:

(a) Expiration of the term of this Agreement stated in Section
2.3;

(b)  Entry of a final non-appealable judgment setting aside,
voiding or annulling the adoption of the Approval Ordinance;

(c)  The adoption of a referendum measure repealing the
Approval Ordinance; or

(d)  The Project does not commence operation within ten
(10) years after the Agreement Date.

Termination of this Agreement shall not constitute termination of
any other land use entitiements approved for the Project or the portion of the Property
subject to the Leasehold. Upon the termination of this Agreement, no party shall have
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any further right or obligation hereunder except with respect to any obligation to have
been performed prior to such termination or with respect to any default in the
performance of the provisions of this Agreement which has occurred prior to such
termination or with respect to any obligations which are specifically set forth as surviving
the termination of this Agreement.

2.7 Liability. The parties acknowledge and agree that Poseidon
Retiources (thannelside) LLC shall have no further liability under this Agreement
in the event of:

(i) A sale, transfer or assignment of this
Agreement pursuant to Section 2.4.1;

(i)  Acquisition of Poseidon’s interest in the Project
as described in Section 2.4.2; or

(i)  Poseidon otherwise ceases the Development
of the Project.

The release of liability in this Section 2.7 shall apply to Poseidon
Resources (Channelside) LLC only, and not to any successor in interest, by operation of
law or otherwise, to Poseidon Resources (Channelside) LLC.

2.8 Compliance With Environmental Law. Poseidon shall operate and
maintain the Project in accordance with all applicable state and federal
environmental laws, notwithstanding any exemption that Poseidon may otherwise
have under international trade rules.

3 DEVELOPMENT OF THE PROJECT.

3.1 Permitted Uses. The Project shall be used and developed only for the
purposes more particularly set forth in the Development Plan and for such other uses
that may be mutually agreed upon by the parties hereto in accordance with Subsequent
Development Approvals and the applicable provisions of the Code relating to the
amendment of development agreements. In particular, the permitted uses of the portion
of the Property subject to the Leasehold, the density and intensity of use, the maximum
height and size of proposed buildings, the production capacity of the Plant Facilities,
and provisions for reservation and dedication of land for public purposes shall be those
set forth in the Development Plan.

3.2 Vested Rights. Unless amended or terminated in the manner specified in
this Agreement (and subject to the provisions of this Agreement), or unless Poseidon
otherwise agrees, Poseidon shall have the rights and benefits afforded by this
Agreement and this Agreement shall be enforceable by Poseidon and the City
notwithstanding the occurrence of any of the following after the Agreement Date: (a) any
growth control measure or any development moratorium, or (b) any change in the
applicable general or specific plans, zoning, subdivision or building regulations adopted
by the City which alter or amend the Development Approvals, or (c) the adoption of any
new or amended ordinance, resolution, rule, regulation, requirement or official policy,
other than any of the Police Power Regulations, that is inconsistent with, or more
burdensome on Poseidon than, the Development Approvals so as to prevent or
materially adversely affect development, financing, construction or operation in
accordance with the Development Approvals. Uniess Poseidon otherwise consents in
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writing, this Section shall be construed to prohibit the City from applying to the Project
any development moratorium that is adopted specifically to prohibit the construction of
the Project, or as an interim measure pending contemplated General Plan, specific plan
or zoning changes, or as a general growth control management measure without other
bona fide reasons relating to unforeseeable emergency situations (as described in
Section 3.2.1, below). The Project shall remain subject to all Subsequent Development
Approvals required to complete the Project as contemplated by the Development Plan.

3.2.1 Exceptions to Vested Rights. Notwithstanding any provision to the
contrary contained herein, and without limiting the generality of Section 3.6, the City
expressly reserves the right to apply to the Project: (a) Reservations of Authority made
under Section 3.6; (b) any of the Police Power Regulations; or (c) any development
moratorium, limitation on the delivery of City-provided utility services, or other generally
applicable emergency rule, regulation, law or ordinance (collectively an “Emergency
Measure”) which meets all of the following criteria: (i) such Emergency Measure is
based on genuine health, safety and general welfare concerns (other than general
growth management issues); (il) such Emergency Measure arises out of an emergency
situation, as declared by the President of the United States or the Governor of
California, or as declared by the Mayor or City Council of the City of Carlsbad; and (iii)
such Emergency Measure is based upon its terms or its effect as applied, does not
apply exclusively or primarily to the Project.

3.3 Effect of Agreement on Land Use Regulations. Except as otherwise
provided under the terms of this Agreement, including without limitation Section 3.2.1

above, the rules, regulations and official policies governing permitted uses of the portion
of the Property subject to the Leasehold, the density and intensity of use of the portion
of the Property subject to the Leasehold, the maximum height and size of proposed
buildings, and the design, improvement and construction standards and specifications
applicable to development of the Project shall be the Existing Land Use Regulations. In
connection with any Subsequent Development Approval, the City shall exercise its
discretion in accordance with the Development Plan, and as provided by this Agreement
including without limitation Section 3.2.1 hereof. The City shall accept for processing,
review and action all applications for Subsequent Development Approvals, and such
applications shall be processed in the normal manner for processing such matters.

3.4 Timing of Development. The parties acknowledge that Poseidon cannot
at this time predict when or the rate at which the Project will be developed. Such
decisions depend upon numerous factors which are not within the contro! of Poseidon,
such as approvals from other government agencies, availability of subsidies from
Metropolitan Water District of Southern California or others, obtaining water supply
contracts with purchasers of Product Water equal to output of the Project, interest rates,
construction completion and other similar factors. Since the California Supreme Court
held in Pardee Construction Co. v. City of Camarillo (1984) 37 Cal.3d 465, that the
failure of the parties therein to provide for the timing of development resulted in a later
adopted initiative restricting the timing of development to prevail over such parties'
agreement, it is the parties’ intent to cure that deficiency by acknowledging and
providing that Poseidon shall have the right to develop the Project in such order and at
such rate and at such times as are more particularly described in the Water Purchase
Agreement, subject only to any additional or different timing requirements set forth in
the Development Plan.

3.5 Changes and Amendments. The parties acknowledge that refinement and
further development of the Project will require Subsequent Development Approvals and
may demonstrate that changes are appropriate and mutually desirable in the Existing
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Development Approvals. If Poseidon finds that a change in the Existing Development
Approvals is necessary or appropriate, Poseidon shall apply for Subsequent
Development Approvals to effectuate such change and the City shall process and act
on such application in accordance with the Existing Land Use Regulations, except as
otherwise provided by this Agreement, including the Reservations of Authority. If
approved, any such change in the Existing Development Approvals shall be
incorporated herein as an addendum to Exhibit "D,” and may be further changed from
time to time as provided in this Section. Unless otherwise required by law, as
determined in the City’s reasonable discretion, a change to the Existing Development
é\pprovals shall not require an amendment to this Agreement, provided such change
oes not:

(a) Alter the permitted uses of the Property as a whole; or,

(b) Increase the density or intensity of use of the Project as a
whole; or,

() Increase the maximum height and size of permitted
buildings; or,

(d) Increase the production capacity of the Plant Facilities; or

(e) Delete a requirement for the reservation or dedication of land
for public purposes within the Property as a whole; or,

)] Constitute a project requiring a subsequent or supplemental
environmental impact report pursuant to Section 21166 of the Public Resources Code.

3.6 Reservations of Authority.

3.6.1 Limitations, Reservations and Exceptions. Notwithstanding any
other provision of this Agreement, the City shall have the following Reservations of

Authority with respect to application of Subsequent Land Use Regulations to the
Development of the Project.

(@) Processing fees and charges of every kind and nature
imposed by the City to cover the estimated and/or actual costs to the City of processing
applications for Development Approvals or for monitoring compliance with any
Development Approvals granted or issued.

(b)  Procedural regulations relating to hearing bodies, petitions,
applications, notices, findings, records, hearings, reports, recommendations, appeals
and any other matter of procedure.

(c)  Regulations governing construction standards and
specifications including, without limitation, the City’s Building Code, Plumbing Code,
Mechanical Code, Electrical Code, Fire Code and Grading Code.

(d) Regulations imposing Subsequent Development Exactions;
provided, however, that no such Subsequent Development Exaction shall be applicable
to development of the Project unless such Subsequent Development Exaction is applied
uniformly to development, either throughout the City or within the South Carlsbad
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Redevelopment Area. No such Subsequent Development Exaction shall apply if its
application to the Project would have a material adverse effect on the development of
the Project for the uses and to the density or intensity of development set forth in the
Development Plan.

(e) Regulations which may be in conflict with the Development
Plan but which are reasonably necessary to protect the public health, safety, morals and
welfare. To the extent possible, any such regulations shall be applied and construed so
as to provide Poseidon with the rights and assurances provided under this Agreement.

( Regulations which are not in conflict with the Development
Plan; provided that such regulations do not have a material adverse effect on the
development of the Project. Any regulation, whether adopted by initiative or otherwise,
limiting the rate or timing of development of the Project shall be deemed to conflict with
gwe _Detvelopment Plan and shall therefore not be applicable to the development of the
roject.

(9) Regulations which are in conflict with the Development Plan,
provided Poseidon has given written consent to the application of such regulations to
development of the Project.

3.6.2 Subsequent Development Approvals. This Agreement shall
not prevent the City, in acting on Subsequent Development Approvals, from

applying Subsequent Land Use Regulations which do not conflict with the
Development Plan (provided that such regulations do not have a material
adverse effect on the development of the Project).

3.6.3 Modification or Suspension by State or Federal Law. [f State or
Federal laws or regulations, whether existing on or enacted after the Agreement Date,
prevent or preclude compliance with one or more of the provisions of this Agreement,
such provisions of this Agreement shall be modified or suspended as may be necessary
to comply with such State or Federal laws or regulations, provided, however, that this
Agreement shall remain in full force and effect to the extent it is not inconsistent with
such laws or regulations and to the extent such laws or regulations do not render such
remaining provisions impractical to enforce.

3.6.4 [ntent. The parties acknowledge and agree that the City is
restricted in its authority to limit its police power by contract and that the foregoing
limitations, reservations and exceptions are intended to reserve to the City all of its
police power which cannot be so limited, including without limitation the Police Power
Regulations. This Agreement shall be construed, contrary to its stated terms if
gecessiary, to reserve to the City all such power and authority which cannot be restricted

y contract.

3.7  Public Works. If Poseidon is required by this Agreement to construct any
public works facilities which will be dedicated to the City or any other public agency
upon completion, and if required by applicable laws to do so, Poseidon shall perform
such work in the same manner and subject to the same requirements as would be
applicable to the City or such other public agency should it have undertaken such
construction.

3.8  Provision of Real Property Interests by the City. In any instance where
Poseidon is required to construct any public improvement on land not owned by
Poseidon, Poseidon shall at its sole cost and expense provide or cause to be provided,
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the real property interests necessary for the construction of such public improvements.
If Poseidon is unable, and upon a showing that it has exhausted all legal remedies
available to it, including without limitation the rights under Sections 1001 and 1002 of
the California Civil Code, to acquire the real property interests necessary for the
construction of such public improvements, and if so requested by Poseidon and upon
Poseidon’s provision of adequate security for costs the City may reasonably incur, then:
(a) the City may negotiate the purchase of the necessary real property interests to allow
Poseidon to construct the public improvements as required by this Agreement; and (b) if
necessary, in accordance with the procedures established by law, the matter may be
brought before the City Council to, in its discretion, make the findings necessary to use
its power of eminent domain to acquire such required real property interests. Poseidon
shall pay all costs associated with such acquisition or condemnation proceedings. This
Section 3.8 is not intended by the parties to impose upon: (x) the City a duty to acquire
any land or otherwise exercise any power of eminent domain; or (y) upon Poseidon an
enforceable duty to acquire land or construct any public improvements on land not
owned by Poseidon, except to the extent that Poseidon elects to proceed with the
Development of the Project, and then only in accordance with valid conditions imposed
by the City upon the Development of the Project under applicable legal authority.

3.9 Regulation by Other Public Agencies. The parties acknowledge that other
public agencies not within the control of the City possess authority to regulate aspects
of the development of the Project separately from or jointly with the City, and this
Agreement does not limit the authority of such other public agencies. If any revisions or
corrections of the Development Plan approved by the City shall be required by any
government official, agency, department or bureau having jurisdiction over the
development of the Project (except the City), Poseidon and the City shall cooperate in
reasonable efforts in complying with such requirements, to obtain waiver of such
requirements or to develop a mutually acceptable alternative.

3.10 Tentative Tract Map Extension. Notwithstanding the provisions of Section
66452.6 of the Code, no tentative subdivision map or tentative parcel map, heretofore or
hereafter approved in connection with development of the Project, shall be granted an
extension of time except in accordance with the Existing Land Use Regulations.

3.11 Poseidon Obligation to Obtain and Maintain Insurance. Before
commencing any improvement or construction work pursuant to any City-approved
permit on the Project, Poseidon shall obtain and maintain the insurance as required
under Section 12 of the Water Purchase Agreement.

4 PUBLIC BENEFITS.

4.1 Intent. The parties acknowledge and agree that this Agreement and the
development of the Project will result in substantial benefits for Poseidon, and the City.

4.2 Mitigation Measures and Fees.

4.2.1 Payment; Waiver; No Contest. Poseidon and its successors in
interest shall pay a mitigation fee to the City equal to the property taxes that the City,
the District or the RDA would receive from the construction, ownership, use and
occupancy of the Project on the portion of the Property subject to the Leasehold;
provided, however, that this shall not apply to any successor which has an agreement
with the City with respect to the payment of a mitigation fee (including that certain
Agreement Memorializing Certain Understandings and Establishing a Framework for
Cooperation, dated as of April 28, 2005, by and between the San Diego County Water

14
DSMDB.1996157.6B




Authority, the City, the District and the RDA). Notwithstanding the foregoing, such
mitigation fee shall be waived so long as Poseidon or its successors in interest shall pay
and continue to pay, as and when due, property taxes due under state law for the
construction, ownership, use and occupancy of the portion of the Property subject to the
Leasehold, and shall not claim a partial or full exemption from payment for such tax.
Neither Poseidon nor any of its successors in interest shall contest the payment of (a)
any property taxes validly imposed under applicable law or (b) the mitigation fee above
described; provided however that this shall not prevent Poseidon or its successors from
contesting that such taxes were not correctly calculated.

4.2.2 No Discriminatory Fees. The City agrees that for the term of this
Agreement, so long as the City, the District or the RDA is paid property taxes from the
construction, ownership, use and occupancy of the Project on the portion of the
Property subject to the Leasehold, or the mitigation fee described in Section 4.2.1, the
City agrees that it will not levy, set or impose any taxes, fees, rates or charges in a
discriminatory manner against Poseidon. For example and not by way of limitation, so
long as the City, the District or the RDA is paid property taxes from the construction,
ownership, use and occupancy of the Project on the portion of the Property subject to
the Leasehold, or the mitigation fee descnbed in Section 4.2.1, the City will not attempt
to collect from Poseidon a franchise fee, tax, or other monetary charge levied only on
businesses which produce or sell water. Further, if such discriminatory fee, tax or
charge is adopted by the City, Poseidon and its successors shall be exempt therefrom.

4.2.3 Continuation of Fees. Should all or any portion of the Property
become part of a city or another county, the fees payable pursuant to Section 4.2 shall
remain and still be payable to the City.

4.2.4 Security. The performance of the terms and conditions of Sections
4.2.1 and 8.3 shall, upon the closing of the construction financing (the “Financing”), for
the Project, be secured by a deed of trust and a security agreement encumbering the
Project. Each of such deed of trust and security agreement shall be in a form
reasonably acceptable to both parties. The City’s rights under each of the deed of trust
and the security agreement shall subordinated to the prior payment in full of the lenders
providing the Financing pursuant to an agreement with the City acceptable to such
lenders. _

4.2.5 Preliminary Security. The performance of the terms and conditions
of Section 4.2.1 shall be secured by a deed of trust encumbering the Project. The deed
of trust shall be: (i) in a form reasonably acceptable to the parties, (ii) be recorded within
ninety (90) days after the parties agree upon the form thereof and (iii) released upon the
earlier of (x) a termination of this Agreement pursuant to Section 2.6 or (y) a recordation
of this Agreement pursuant to Section 11.27(d).

4.2.6 Accounting Requirements. With respect to any fee the City
receives or costs the City recovers pursuant to this Agreement, in general, or this
Section 4, in particular, the City shall comply with the requirements of Section 21.70.025
of the Carlsbad Municipal Code and Section 66006 et seq. of the Code.

43 Dedications. Poseidon acknowledges that one of the Development
Approvals other than this Agreement shall require Cabrillo, at the
commencement of construction, to dedicate real property as described in Exhibit
5 of the Precise Development Plan (PDP 00-02).
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FINANCING OF APPURTENANT FACILITIES; OTHER PUBLIC FINANCING;

5
USE OF PUBLIC RIGHTS OF WAY.

5.1  Appurtenant Facilities. The City will use commercially reasonable efforts
to cooperate with Poseidon in obtaining subsidies, grants or external funding, including
without limitation funds available under Proposition 50, to pay for the construction of
Appurtenant Facilities required as part of the Development Plan. The City also agrees
that, to the extent any such subsidies, grants or external funding is available to finance
such Appurtenant Facilities, the City may join with Poseidon in applying therefor.
Notwithstanding the foregoing, the parties acknowledge and agree that nothing
contained in this Agreement shall be construed as requiring the City or the City Council
of the City to join with Poseidon to apply for such subsidies, grants or external funding.

5.2  Other Public Financing. The City shall have no obligation to use public
financing of any kind, including, without limitation, a community facilities district, an
assessment district or other land-secured financing, for financing the construction,
maintenance or operation of public infrastructure or other improvements, including
without limitation roads or pipelines.

5.3 Use of Public Rights of Way. The City shall provide without charge, and
shall cause any governmental agency under its control to provide without charge,
Poseidon access to any public rights of way required for the construction or installation
of the Appurtenant Facilities to deliver Product Water to the District from the Project.
The City’s obligations under this Section 5.3 shall apply only to public rights of way
already in existence or planned as of the Effective Date as described in Exhibit 3.5 of
the final Project EIR and shall not apply to any rights of way on, in, under, about or in
any way relating to that certain real property commonly known as the Carlsbad
Municipal Golf Course, located in the area bounded by Faraday Avenue and Cannon
Road on the North, Palomar Airport on the East, Palomar Airport Road on the South,
and Hidden Valley Road on the West. Nothing set forth in this Section 5.3 shall require
the City to provide without charge, or to cause any governmental agency under its
control to provide without charge, access to any required public rights of way for the
Appurtenant Facilities to deliver Product Water from the Project to any purchaser of
Product Water other than the District. Further, nothing set forth in this Section 5.3 shall
permit Poseidon access to public rights of way without first obtaining all necessary
permits for work and otherwise in accordance with the Development Plan.

6 ANNUAL REVIEW.

6.1  Periodic Review. The City’'s Planning Director shall review the extent of
good faith substantial compliance by Poseidon with the terms of this Agreement
annually, on or before each anniversary of the Effective Date. Subject to the notice and
cure procedure set forth in Section 8.6, such a periodic review may result in termination
of this Agreement, provided a Default has been established under the terms of this
Agreement. Pursuant to Government Code Section 65865.1, as amended, Poseidon
shall have the duty to demonstrate its good faith compliance with the terms of this
Agreement at such review. The parties recognize that this Agreement and the
documents incorporated herein could be deemed to contain many requirements and
that evidence of each and every requirement would be a wasteful exercise of the
parties’ resources. Accordingly, Poseidon shall be deemed to have satisfied its duty of
demonstration if it presents substantial evidence to the City of its good faith and
substantial compliance with the provisions of this Agreement, including any information
concerning the numbers, types, densities, heights and sizes of structures completed
and of any reservations and dedications to the City. Any party may address any
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requirement of this Agreement during the review. However, ten (10) days’ written notice
of any requirement to be addressed shall be made by the requesting party. If at the
time of review an issue not previously identified in writing is required to be addressed,
the review at the request of either party shall be continued to afford sufficient time for
analysis and preparation. Poseidon shall pay the City's reasonable costs incurred in
conducting annual review in accordance with this Agreement.

6.2 Opportunity to be Heard. Upon written request to the City by Poseidon,
Poseidon shall be permitted an opportunity to be heard orally and/or in writing at a
noticed public hearing regarding its performance under this Agreement. Poseidon shall
be heard before the City Council at any required public hearing concerning a review of
action on the Agreement.

6.3 Information to be Provided Poseidon. The City shall deposit in the
mail to Poseidon a copy of staff reports and related exhibits concerning contract
performance a minimum of ten (10) calendar days prior to any such review or
action upon this Agreement by the City Council.

7 INCORPORATION AND ANNEXATION.

7.1 Intent. If all or any portion of the Property subject to the Leasehold is
annexed to or otherwise becomes a part of another city or another county, the parties
intend that this Agreement shall survive and be binding upon such other jurisdiction.

7.2  Incorporation. If at any time during the term of this Agreement, another
city is incorporated comprising all or any portion of the Property subject to the
Leasehold, the validity and effect of this Agreement shall be governed by Section
65865.3 of the Code.

7.3 Annexation. Poseidon and the City shall oppose, in accordance with the
procedures provided by law, the annexation to any other city of all or any portion of the
Property subject to the Leasehold unless both Poseidon and the City give written
consent to such annexation.

8 DEFAULT AND REMEDIES.

8.1 Remedies in General. The parties would not have entered into this
Agreement without the limits on damages set forth herein. Accordingly, the parties
agree that each of the parties hereto may pursue any remedy at law or equity available
for breach of any provision of this Agreement, subject to the following:

(@) _ The City and all persons acting on behalf of the City shall not
be liable in damages to Poseidon, or to any successor in interest, or to any other
person. Poseidon covenants not to sue for monetary damages or claim any monetary
damages:

(i) for any breach of this Agreement or for any cause of
action which arises out of this Agreement; or :

(i)  for taking, impairment or restriction of any property
right or interest as the result of or arising under or pursuant to this Agreement, but
excluding claims based upon applicable obligations of the City acting in its
governmental capacity and not as a party to this Agreement, and reserving the reserved
rights and remedies described in Sections 8.5 and 8.8; or
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(i)  arising out of or connected with any dispute,
controversy or issue regarding the application or interpretation or effect of the provisions
of this Agreement.

(b)  Poseidon shall not be liable in monetary damages to City, or
to any person acting on behalf of City, and City covenants not to sue for damages or
claim any monetary damages:

(i) for failure to construct and operate the Project or any
breach of this Agreement or for any cause of action which arises out of this Agreement;
or

(i)  arising out of or connected with any dispute,
controversy or issue regarding the application or interpretation or effect of the provisions
of this Agreement;

(iii)  provided, however, that City reserves the right to sue
for any sums, including without limitation any sums due pursuant to Section 4 of this
Agreement, that are specifically required to be paid by Poseidon or its successors
pursuant to this Agreement, and provided further, however, the City also reserves the
rights and remedies described in Section 8.8:

Nothing in this Section 8.1 shall be construed to limit or otherwise effect the remedies
available to Poseidon and the District under the Water Purchase Agreement.

8.2 Temination by City. The City may terminate this Agreement upon a
termination of the Water Purchase Agreement by the District pursuant to Section 2.3.4
thereof.

8.3 Liguidated Damages for Poseidon’s Failure to Amend This Agreement
Upon Relocation of Plant Facilities. Provided the Desalination Project has commenced

Commercial Operation (as that term is defined in the Water Purchase Agreement), if all
of or a material portion of the Plant Facilities are relocated to real property that is not
encumbered by this Agreement, then Poseidon agrees to amend this Agreement in all
respects necessary to provide for this Agreement to encumber the real property to
which the Plant Facilities are so relocated. If Poseidon fails to do so and fails to pay the
mitigation fees payable pursuant to Section 4.2.1 of this Agreement, Poseidon shall be
in Default of this Agreement, and shall pay liquidated damages to the City in the initial
amount of Fifteen Million Dollars ($15,000,000.00), to compensate the City for a portion
of the mitigation fees that would be payable pursuant to Section 4 of this Agreement.
Such amount of liquidated damages shall be reduced by One Million Dollars
($1,000,000) for each year that Poseidon pays the property taxes or mitigation fee
pursuant to Section 4.2.1 of this Agreement. By signing or initialing in the space
provided below, Poseidon and the City acknowledge and agree that it would be
impractical and extremely difficult for the City to estimate its costs and losses as the
result of the failure to pay such mitigation fees, and that under the circumstances as
they exist as of the date of execution of this Agreement, the sum of the liquidated
damages set forth above is a reasonable estimate of costs that the City would incur in
the event of such failure.
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Initials of Authorized Initials of Authorized
Signatory on Poseidon’s Signatory on City’s
Behalf Behalf

8.4  Specific Performance. The parties acknowledge that, except as provided
in Sections 8.1(b)(iii) above and 8.8 below, money damages and remedies at law
generally are inadequate and that specific performance and other non-monetary relief
are the exclusive remedies for the enforcement of this Agreement and should be
available to all parties for the following reasons:

(i) Money damages are unavailable against City, or
against Poseidon except as provided herein;

(i) Due to the size, nature and scope of the Project, it will
not be practical or possible to restore the portion of the Property subject to the
Leasehold to its preexisting condition once implementation of this Agreement has
begun. After such implementation Poseidon may be foreclosed from other choices it
may have had to utilize the portion of the Property subject to the Leasehold and provide
for other benefits. Poseidon has invested significant time and resources and performed
extensive planning and processing of the Project in agreeing to the terms of this
Agreement, and will be investing even more significant time and resources in
implementing the Project in reliance upon these terms, and it will not be possible to
determine the sum of money that would adequately compensate Poseidon for such
efforts. By the same token, City will have invested substantial time and resources and
will have permitted irremediable changes to the land and increased demands on the
surrounding infrastructure and will have committed, and will continue to commit, to
development in reliance upon the terms of this Agreement, and it would not be possible
to determine a sum of money which would adequately compensate City for such
undertakings. For this reason, the parties hereto agree that, except as otherwise
provided in this Agreement, if any party fails to carry out its obligations under this
Agreement, an injured party shall be entitled to non-damages remedies, including the
remedy of specific performance of this Agreement.

8.5 Release and Reservation. Except for non-damage remedies, including
the remedy of specific performance and judicial review as provided for in Section 8.4,
Poseidon, for itself, its successors and assignees, hereby releases the City, its officers,
agents and employees from any and all claims, demands, actions, or suits of any kind
or nature arising out of any liability, known or unknown, present or future, including, but
not limited to, any claim or liability, based or asserted, pursuant to Article |, Section 19
of the California Constitution, the Fifth Amendment of the United States Constitution, or
any other law or ordinance which seeks to impose any other liability or damage,
whatsoever, upon the City because it entered into this Agreement or because of the
terms of this Agreement; provided, however, that Poseidon reserves all of its otherwise
applicable rights and remedies in the event of an actual condemnation, inverse
condemnation or inappropriate taking, restriction or regulation by the City, which are
rights and remedies Poseidon otherwise has as a property owner.

8.6 Termination Agreement for Default of Poseidon. The City may terminate
this Agreement for any Default by Poseidon; provided, however, the City may terminate

this Agreement pursuant to this Section only after providing written notice to Poseidon
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of Default setting forth the nature of the Default and the actions, if any, required by
Poseidon to cure such Default and, where the Default can be cured, Poseidon has
failed to take such actions and cure such Default within sixty (60) days after Poseidon’s
receipt of such notice or, in the event that such Default cannot be cured within such
sixty (60) day period but can be cured within a longer time, Poseidon has failed to
commence the actions necessary to cure such Default within such sixty (60) day period
and to diligently proceed to complete such actions and cure such Default.

8.7 Temination of Agreement for Default of the City. Poseidon may terminate
this Agreement for any Default by the City only after providing written notice to the City

of Default setting forth the nature of the Default and the actions, if any, required by the
City to cure such Default and, where the Default can be cured, the City has failed to
take such actions and cure such Default within sixty (60) days after the City's receipt of
such notice or, in the event that such Default cannot be cured within such sixty (60) day
period but can be cured within a longer time, the City has failed to commence the
actions necessary to cure such Default within such sixty (60) day period and to diligently
proceed to complete such actions and cure such Default.

8.8 Rights, Remedies for Negligence, Willful Misconduct. Nothing in this
Agreement shall be deemed to waive or limit any rights and remedies that the parties
otherwise would have against the other in the absence of this Agreement with respect to
injury caused by the negligence or willful misconduct of a party.

9 THIRD PARTY LITIGATION; INDEMNIFICATION.

9.1  General Plan Litigation. The City has determined that this Agreement is
consistent with its General Plan and the Precise Development Plan, and that the
General Plan and the Precise Development Plan meet all requirements of law.
Poseidon has reviewed the General Plan and the Precise Development Plan and
concurs with the City's determination. The parties acknowledge that:

(a) In the future there may be litigation challenging the legality,
validity and adequacy of certain provisions of the General Plan or Precise Development
Plan or other, similar challenges; and,

. (b)  If successful, such challenges could delay or prevent the
performance of this Agreement and the development of the Project.

The City shall have no liability in damages under this Agreement for any
failure of the City to perform under this Agreement or the inability of Poseidon to
develop the Project as contemplated by the Development Plan of this Agreement as the
result of a judicial determination that on the Agreement Date, or at any time thereafter,
the General Plan or the Precise Development Plan, or portions thereof, are invalid or
inadequate or not in compliance with law.

9.2 Third Party Litigation Concerning Agreement. In the event of any legal

action instituted by a third party (not a party to this Agreement) or any governmental
entity or official (other than the City or an official of the City), challenging the validity of
any provision of this Agreement or the other Development Approvals or any City action
relating thereto, the parties hereby agree to cooperate in defending said action;
provided, however Poseidon shall indemnify and hold harmless City from all litigation
expenses, including reasonable attorneys’ fees and costs, arising out of any legal action
instituted by such third party (not a party to this Agreement), or other governmental
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entity or official (other than City or an official of the City) challenging the validity of any
provision of this Agreement, or the other Development Approvals or any City action
relating thereto. City shall promptly notify Poseidon of any such action and City shall
cooperate in the defense thereof.

9.3 Breaches of Agreement; Property Damage, Bodily Injury or Death. In

addition to the provisions of Section 9.2 above, Poseidon shall save, indemnify, hold
harmless and defend, at its expense, including attorneys’ fees, the City, its officers,
agents, employees and independent contractors (the “City Indemnitees”) from and
against any and all loss, costs, fees, expenses or liability whatsoever, arising out of or
based upon any breach or alleged breach of this Agreement by Poseidon . Poseidon
shall not, however, be required to indemnify the City Indemnitees with respect to any
loss, costs, fees, expenses or liability arising through the gross negligence or willful
misconduct of the City.

9.4 Indemnification Procedure. In any situation in which Poseidon is required
to indemnify the City pursuant to this Agreement, as a condition thereto the City shall
give Poseidon reasonably prompt notice of any matter for which indemnification is
sought hereunder. The City shall cooperate in the defense of such claim (and pending
assumption of defense, the City, in its good faith judgment, may take such steps to
defend itself against such claim as it deems appropriate to protect its interests).
Poseidon shall pay the City’s reasonable out-of-pocket expenses incurred in connection
with such cooperation and such steps taken to defend itself pending Poseidon’s
assumption of defense. Poseidon shall keep the City reasonably informed as to the
status of the defense of such claim. After notice from Poseidon to the City of the
assumption, and the defense of a claim, Poseidon shall not be liable to the City for any
legal or other expenses subsequently incurred by the City in connection with the
defense thereof other than those expenses referred to above. Poseidon, at its own
expense and through counsel chosen by it (which counsel shall be reasonably
acceptable to the City), shall defend any such claim; provided, however, that if, in the
City’s reasonable judgment at any time, either a conflict of interest arises between
Poseidon and the City or if there are defenses which are different from or in addition to
those available to Poseidon and/or the City and the representation of both parties by the
same counsel would be inappropriate, then in each such case the City shall have the
right to employ a separate law firm in each applicable jurisdiction (if necessary)
("Separate Counsel"), to represent the City in any action or group of related actions
(which firm or firms shall be reasonably acceptable to Poseidon), and in that event: (a)
the reasonable fees and expenses of such Separate Counsel shall be paid by Poseidon
(it being understood, however, that Poseidon shall not be liable for the expenses of
more than one Separate Counsel with respect to any claim (even if against multiple
indemnified Parties)); and (b) Poseidon shall have the right to conduct its own defense
in respect of such claim. If Poseidon does not defend against a claim, the City may
defend, compromise and settle such claim and shall be entitled to indemnification
hereunder (to the extent permitted by this Agreement). Notwithstanding the foregoing,
Poseidon shall not, without the City’s prior written consent (which shall not be
unreasonably withheld, conditioned or delayed), settle or compromise any claim or
consent to the entry of any judgment unless: (x) there is no finding or admission of any
violation of law or any violation of the rights of any person and no effect on any other
claims that may be made against the City; and (y) the sole relief provided is monetary
damages that are paid in full by Poseidon.

9.5 Survival. The provisions of this Sections 9.1 through 9.4, inclusive, shall
survive the termination of this Agreement.
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10 MORTGAGEE PROTECTION.

The parties hereto agree that this Agreement shall not prevent or limit
Poseidon, in any manner, at Poseidon's sole discretion, from encumbering the Project
or any portion thereof or any improvement thereon by any mortgage, deed of trust or
other security device securing financing with respect to the Project. The City
acknowledges that the lenders providing such financing may require certain Agreement
interpretations and modifications and agrees upon request, from time to time, to meet
with Poseidon and representatives of such lenders to negotiate in good faith any such
request for interpretation or modification. The City will not unreasonably withhold its
consent to any such requested interpretation or modification provided such
interpretation or modification is consistent with the intent and purposes of this
Agreement. Any Mortgagee of the Project shall be entitled to the following rights and
privileges:

(@) Neither entering into this Agreement nor a breach of this
Agreement shall defeat, render invalid, diminish or impair the lien of any mortgage on
the Project made in good faith and for value, unless otherwise required by law.

(b)  Any Mortgagee of any mortgage or deed of trust
encumbering the Project, or any part thereof, which has submitted a request in writing to
the City in the manner specified herein for giving notices, shall be entitled to receive
written notification from the City of any Default by Poseidon in the performance of
Poseidon's obligations under this Agreement concurrently with the receipt of any such
notice by Poseidon.

(c)  The Mortgagee shall have the right, but not the obligation, to
cure a Default during the remaining cure period allowed Poseidon under this
Agreement.

(d)  Subject to compliance with the provisions of Section 2.4.1(b)
of this Agreement, any Mortgagee who comes into possession of the Project, or any
part thereof, pursuant to foreclosure of the mortgage or deed of trust, or deed in lieu of
such foreclosure, shall take the Project, or part thereof, subject to the terms of this
Agreement.

11  MISCELLANEOQUS PROVISIONS.

11.1 Recordation of Agreement. As more particularly set forth below in Section
11.27, this Agreement and any amendment or cancellation thereof shall be recorded
against the real property included in the Specific Plan Amendment area by the Clerk of
the City Council filing a copy of this Agreement or any such amendment with the San
Diego County Recorder within the period required by Section 65868.5 of the Code.

11.2 Further Actions. Each of the parties shall cooperate with and provide
reasonable assistance to the other to the extent contemplated hereunder in the
performance of all obligations under this Agreement and the satisfaction of the
conditions of this Agreement. At any time and from time to time after the date hereof,
each Party agrees to take such actions and to execute and deliver such documents as
each other Party may reasonably request to effectuate the purposes of this Agreement.

11.3 Amendment. Except as otherwise provided in this Agreement, neither this
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Agreement nor any provision hereof may be waived, modified, amended, discharged, or
terminated except by an instrument in writing signed by the party against which the
enforcement of such waiver, modification, amendment, discharge or termination is
sought, and then only to the extent set forth in such writing.

11.4 Entire Agreement. This Agreement and the Water Purchase Agreement
constitute the entire understanding among the parties with respect to the matters set
forth herein, and supersede all prior or contemporaneous understandings or
agreements among the parties with respect to the subject matter hereof, whether oral or
written.

11.5 Notices. As used in this Agreement, "notice” includes, but is not limited to,
. the communication of notice, request, demand, approval, statement, report, acceptance,
consent, waiver, appointment or other communication required or permitted hereunder.
Any notice, approval, consent, waiver or other communication required or permitted to
be given or to be served upon any party in connection with this Agreement shall be in
writing. Such notice shall be personally served, sent by facsimile, sent prepaid by
registered or certified mail with return receipt requested, or sent by reputable overnight
delivery service, such as Federal Express, and shall be deemed given: (a) if personally
served, when delivered to the party to whom such notice is addressed; (b) if given by
facsimile, when sent, provided that the confirmation sheet from the sending fax machine
confirms that the total number of pages were successfully transmitted; (c) if given by
prepaid or certified mail with return receipt requested, on the date of execution of the
return receipt; or (d) if sent by reputable overnight delivery service, such as Federal
Express, when received. Such notices shall be addressed to the party to whom such
notice is to be given at the address below specified. Either party may, by notice given
at any time and sent in accordance with this Section, require subsequent notices to be
given to another person or entity, whether a party or an officer or representative of a
party, or to a different address, or both. Notices given before actual receipt of notice of
change shall not be invalidated by the change.

If to CITY, to: City of Carlsbad
1200 Carlsbad Village Drive
Carlsbad, CA 92008
Attn: City Manager
Fax No. (760) 729-9461

if to Poseidon, to: Poseidon Resources (Channelside) LLC
501 West Broadway, Suite 840
San Diego, CA. 92101
Attn: President
Fax No. (619) 595-7892

11.6 Controlling Law. This Agreement shall be governed by, and construed
and interpreted in accordance with, the laws of the State of California, without giving
effect to any choice-of-law or conflicts-of-laws rule or principle that would result in the
application of any other laws.

11.7 Headings. Headings, titles and captions are for convenience only and
shall not constitute a portion of this Agreement or be used for the interpretation thereof.

11.8 Cumulative Rights; Waiver. The rights created under this Agreement, or
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by law or equity, shall be cumulative and may be exercised at any time and from time to
time. No failure by any party to exercise, and no delay or omission by any party in
exercising any rights, shall be construed or deemed to be a waiver thereof, nor shall any
single or partial exercise by any party preclude any other or future exercise thereof or
the exercise of any other right. Any waiver of any provision or of any breach ofany -
provision of this Agreement must be in writing, and any waiver by any party of any
breach of any provision of this Agreement shall not operate as or be construed to be a
waiver of any other breach of that provision or of any breach of any other provision of
this Agreement. The failure of any party to insist upon strict adherence to any term of
this Agreement on one or more occasions shall not be considered or construed or
deemed a waiver of any provision or any breach of any provision of this Agreement or
deprive that party of the right thereafter to insist upon strict adherence to that term or
provision or any other term or provision of this Agreement.

11.9 Liberal Construction. This Agreement constitutes a fully-negotiated
agreement among commercially sophisticated parties, each assisted by legal counsel,
and the terms of this Agreement shall not be construed or interpreted for or against any
party hereto because that party or its legal representative drafted or prepared such
provision.

11.10 Severability. If any provision of this Agreement shall be ruled invalid,
illegal or unenforceable, then the parties shall: (a) promptly negotiate a substitute for
such provision which shall, to the greatest extent legally permissible, therein effect the
intent of the parties in such invalid, illegal or unenforceable provision; and (b) negotiate
such changes in, substitutions for or additions to the remaining provisions of this
Agreement as may be necessary in addition to and in conjunction with clause (a) above
to give effect to the intent of the parties without the invalid, illegal or unenforceable
provision. To the extent that the parties are able to negotiate such changes,
substitutions or additions as set forth in the preceding sentence, and the intent of the
parties with respect to the essential terms of the Agreement may be carried out without
the invalid, illegal or unenforceable provision, then the balance of this Agreement shall
not be affected, and this Agreement shall be construed and enforced as if such invalid,
illegal or unenforceable provision did not exist.

11.11 Good Faith and Fair Dealing. The parties hereto acknowledge and agree
that the performances required by the provisions of this Agreement shall be undertaken
in good faith, and with all parties dealing fairly with one another.

11.12 No Third Party Beneficiaries. Except as provided in this Section 11.12,
this Agreement does not create, and shall not be construed to create, any rights
enforceable by any person, partnership, corporation, joint venture, limited liability
company or other form of organization or association of any kind that is not a party to
this Agreement. Notwithstanding the foregoing, the RDA and the District are intended
beneficiaries of this Agreement, with the right to enforce this Agreement in accordance
with its terms.

11.13 Execution in Counterparts. This Agreement may be executed in
counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument. The signature page of any counterpart may be
detached therefrom without impairing the legal effect of the signature(s) thereon,
provided such signature page is attached to any other counterpart identical thereto
except for having an additional signature page executed by the other party.

11.14 Time of the Essence. Time is of the essence of each and every provision
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of this Agreement. Unless business days are expressly provided for, all references to
"days" herein shall refer to consecutive calendar days. If any date or time period
provided for in this Agreement is or ends on a Saturday, Sunday or federal, state or
legal holiday, then such date shall automatically be extended to the next day which is
not a Saturday, Sunday or federal, state or legal holiday.

11.15 Number, Gender. Where a word or phrase is defined in this Agreement,
its other grammatical forms have a corresponding meaning. As used herein, and as the
circumstances require, the plural term shall include the singular, the singular shall
include the plural, the neuter term shall include the masculine and feminine genders, the
masculine term shall include the neuter and the feminine genders, and the feminine
term shall include the neuter and the masculine genders.

11.16. Relationship. Nothing in this Agreement shall be deemed to constitute
either party a partner, agent or legal representative of the other party, neither party is
acting as the agent of the other in any respect hereunder, each party is an independent
contracting entity with respect to the terms, covenants and conditions contained in this
Agreement, and no partnership, joint venture or other association of any kind is formed
by this Agreement. No liability or benefits, such as workers' compensation, pension
rights or liabilities, other provisions or liabilities arising out of or related to a contract for
hire or employer/employee relationship, shall arise or accrue to any party's agent or
employee as a result of this Agreement or its performance.

11.17 Joint and Several Obligations. If at any time during the term of this
Agreement the Project is owned, in whole or in part, by more than one owner, all
obligations of such owners under this Agreement shall be joint and several, and the
Default of any such owner shall be the Default of all such owners.

11.18 Force Majeure. Neither party shall be deemed to be in Default where
failure or delay in performance of any of its obligations under this Agreement is caused
an event of Force Majeure. "Force Majeure" as used herein shall have the meaning
more particularly set forth in Section 17 of the Water Purchase Agreement.

11.19 Mutual Covenants. The covenants contained herein are mutual covenants
and also constitute conditions to the concurrent or subsequent performance by the party
benefited thereby of the covenants to be performed hereunder by such benefited party.

11.20 Successors in Interest. The burdens of this Agreement shall be binding
upon all successors in interest to the parties to this Agreement. Subject to Section 2.4
of this Agreement, the benefits of this Agreement shall inure to the successors in
interest to the parties to this Agreement. Subject to the receipt of any consent of
Cabrillo required under the Lease, all provisions of this Agreement shall be enforceable
as equitable servitudes and constitute covenants running with the Leasehold. Subject
to the receipt of any consent of Cabrillo required under the Lease, each covenant to do
or refrain from doing some act hereunder with regard to development of the Project and
the Leasehold : (a) is for the benefit of and is a burden upon every portion of the
Project and the Property subject to the Leasehold; (b) runs with the Project and the
portion of the Property subject to the Leasehold and each portion thereof; and, (c) is
binding upon each party and each successor in interest during ownership of the Project
or the Leasehold or any portion thereof.

11.21 Jurisdiction and Venue. Any action at law or in equity arising under this
Agreement or brought by a party hereto for the purpose of enforcing, construing or
determining the validity of any provision of this Agreement shall be filed and tried in the
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Superior Court of the County of San Diego, State of California, and the parties hereto
waive all provisions of law providing for the filing, removal or change of venue to any
other court.

11.22 Project as a Private Undertaking. The parties specifically understand and
agree that the development of the Project is a private development. The only
relationship between the City and Poseidon is that of a government entity regulating the
development of a private Project and the lessee, grantee and developer of such Project.

11.23 Eminent Domain. No provision of this Agreement shall be construed to
limit, restrict or require the exercise by the City of its power of eminent domain.

11.24 Agent for Service of Process. Poseidon shall designate and maintain
Corporation Service Company (or a similar national company) as its agent for the
purpose of service of process in any court action arising out of or based upon this
Agreement, and the delivery to such agent of a copy of any process in any such action
shall constitute valid service upon Poseidon. If for any reason service of such process
upon such agent is not feasible, then in such event Poseidon may be personally served
vgith s_gch process out of this County and such service shall constitute valid service upon

oseidon.

11.25 Authority to Execute. Each party warrants and represents that this
A%reement has been duly authorized by such party. Each party shall deliver to the
other party copies of such resolutions, certificates or written assurances evidencing
authorization to execute, deliver and perform this Agreement.

11.26 Commission Approval Required. This Agreement shall not become
effective unless and until it is approved by the Commission, as required by Code
Section 65869.

11.27 Approval Procedure. The following procedure shall govern
approval of this Agreement:

(a)  Prior to City Council consideration of this Agreement,
Poseidon shall execute this Agreement; provided, however, that Poseidon shall have
the right prior to the Agreement Date of this Agreement to withdraw its execution based
upon the terms and conditions contained in the Development Approvals, in which case
this Agreement shall be of no force or effect.

(b)  City Council shall undertake all necessary proceedings to
consider this Agreement. Approval by the City shall be by adoption of the Approval
Ordinance.

() Following adoption of the Approval Ordinance, the Mayor
shall execute this Agreement on behalf of the City, and take such steps as may be
required to obtain Commission approval as described above in Section 11.26.

(d) This Agreement shall be effective on the Effective Date. As
provided in Code Section 65868.5, the City shall cause a copy of this Agreement to be
recorded against the real property included in the Specific Plan Amendment area by the
Clerk of the City Council filing a copy of this Agreement with the San Diego County
Recorder within ten (10) days following the Effective Date. Poseidon shall pay any
recording costs.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement
on the day and year below set forth.

Dated: , 2006 “CITY”
CITY OF CARLSBAD
By:
Name:
Title:
ATTEST:
By:
City Clerk
(SEAL)
Dated: , 2006 ‘“POSEIDON”

Poseidon (Channelside) LLC, a
Delaware limited liability company

By:
Name:
Title:
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STATE OF CALIFORNIA }
} ss
COUNTY OF SAN DIEGO }

On , before me,

, personally appeared

, personally known to me (or proved to me on the
basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to
the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the
instrument the person(s) or the entity upon behalf of which the person(s) acted,
executed the instrument.

Witness my hand and official seal.

Signature
STATE OF CALIFORNIA }
} ss
COUNTY OF SAN DIEGO }
On , before me,

, personally appeared

, personally known to me (or proved to me on the
basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to
the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/herftheir signature(s) on the
instrument the person(s) or the entity upon behalf of which the person(s) acted,
executed the instrument.

Witness my hand and official seal.

Signature
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Exhibit “A”
CONSENT OF PROPERTY OWNER

Cabrillo Power 1, LLC, a Delaware limited liability company (“Cabrillo”), is the
owner of the Property that is the subject of the Precise Development Plan No.
(Planning Application No. ). Poseidon Resources (Channelside) LLC, a
Delaware limited liability company (“Poseidon”), currently is the lessee of the Property
under the terms and conditions of that certain Ground Lease and Easement Agreement,
dated July 11, 2003, by and between Cabirillo and Poseidon. Cabrillo hereby consents
to the entering into of that certain Development Agreement between the City of
Carlsbad and Poseidon, to which this Consent is attached and which affects the

Property.
Dated: “Cabrillo”

CABRILLO POWER I, LLC, a Delaware limited
liability company

By:
Name:
Title:
STATE OF CALIFORNIA }
} ss

COUNTY OF SAN DIEGO }
On , before me, ' ,
personally appeared , personally known to me (or

proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s)
is/are subscribed to the within instrument and acknowledged to me that he/she/they
executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s) or the entity upon behalf of which the
person(s) acted, executed the instrument.

Witness my hand and official seal.

Signature
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EXHIBIT "B"

(Legal Description of the Property)

DSMDB.1996157.6B



EXHIBIT "C"

(Map of the Property)
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EXHIBIT "D"

(Existing Development Approvals)
(a) Final EIR 03-05; Findings of Fact; Statement of
Overriding Considerations; and Mitigation Monitoring
and Reporting Program
(b)  Precise Development Plan (PDP 00-02);
(c)  Specific Plan 144(H)
(d) Coastal Development Permit CDP 04-41;
(e)  South Carlsbad Coastal Redevelopment Permit RP 05-12;
U] Habitat Management Plan Permit HMPP 05-08;
(g) This Agreement DA 05-01; and .

(h)  Special Use Permit SUP 05-04.

The development approvals listed above include the approved maps and all conditions
of approval.

COPIES OF THE EXISTING DEVELOPMENT APPROVALS LISTED ABOVE ARE ON
FILE IN THE CITY OF CARLSBAD CITY CLERK'S OFFICE AND THE CITY OF
CARLSBAD PLANNING DEPARTMENT AND ARE INCORPORATED HEREIN BY
REFERENCE.
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EXHIBIT "E"
(Existing Land Use Regulations)

1. City of Carlsbad General Plan as amended through Resolution No. 8307.

2. City of Carlsbad Precise Development Plan 00-02 as amended through
Ordinance No. 3

3. South Carlsbad Coastal Redevelopment Plan.
4. Specific Plan 144(H), as amended through City of Carlsbad Ordinance No.

COPIES OF THE EXISTING LAND USE REGULATIONS LISTED ABOVE ARE ON
FILE IN THE CITY OF CARLSBAD CITY CLERK'S OFFICE AND THE CITY OF
CARLSBAD PLANNING DEPARTMENT AND ARE INCORPORATED HEREIN BY
REFERENCE.
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PLANNING COMMISSION RESOLUTION NO. 6091

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF CARLSBAD, CALIFORNIA, RECOMMENDING
APPROVAL OF REDEVELOPMENT PERMIT RP 05-12 TO
CONSTRUCT THE 50 MILLION GALLON PER DAY
CARLSBAD SEAWATER DESALINATION PLANT AND
APPURTENANT FACILITIES, INCLUDING PIPELINES FOR
THE CONVEYANCE OF DESALINATED WATER, ON
PROPERTIES INCLUDING THE ENCINA POWER STATION
AND ADJACENT PROPERTIES GENERALLY LOCATED
NORTH OF CANNON ROAD AND EAST AND WEST OF
INTERSTATE 5 AND WITHIN THE BOUNDARIES OF THE
SOUTH CARLSBAD COASTAL REDEVELOPMENT AREA
AND IN LOCAL FACILITIES MANAGEMENT ZONES 3

AND 13.

CASENAME: PRECISE DEVELOPMENT PLAN AND
DESALINATION PLANT

CASE NO.: RP 05-12

WHEREAS, Poseidon Resources (Channelside) LLC, “Developer,” has filed a
verified application with the City of Carlsbad Redevelopment Agency (RDA) regarding property
leased by the Developer for the Carlsbad Seawater Desalination Plant and property owned by
various owners, collectively “Owners,” described as:

That portion of Lot “H” of Rancho Agua Hedionda in the City
of Carlsbad, County of San Diego, State of California,
according to Partition Map thereof No. 823, filed in the Office
of the County Recorder of San Diego County, November 16,
1896, as described in Certificate Of Compliance recorded
October 30, 2001, as Document No. 2001-0789068, Parcel 4,
more particularly described as follows:

Commencing at the most southerly corner of said Parcel 4, also
being a point on the westerly line of the 100.00-foot-wide right
of way on the Atchison Topeka and Santa Fe Railroad, also
being the most southeasterly corner of Parcel 4 as shown on
Record of Survey No. 17350; thence along said westerly line,
north 22°30°13” west, 1763.84 feet; thence leaving said
westerly line, at right angles, south 67°29°47° west, 54.68 feet
to the point of beginning; thence south 67°22°25” west, 427.00
feet; thence north 22°37°35” west, 320.00 feet; thence north
67°22°25” east, 427.00 feet; thence south 22°37°35” east, 320.00
feet to the point of beginning.
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The application also affects properties identified by Assessor’s

Parcel Numbers 210-010-41, 210-010-43, 210-010-42, 210-011-

05, and 211-010-24
(“the Property”); and

WHEREAS, said verified application constitutes a request for a Redevelopment
Permit as shown and described in the “Encina Power Station Precise Development Plan”
document dated May 3, 2006, on file in the Planning Department PRECISE
DEVELOPMENT PLAN AND DESALINATION PLANT -~ RP 05-12 as provided and
required by Sections 600 and 608 of the South Carlsbad Coastal Redevelopment Area (SCCRA)
Plan; and

WHEREAS, the Carlsbad Seawater Desalination Plant consists of the desalination
plant facilities itself, which include a reverse osmosis facility, pretreatment filters, and chemical
storage area, and appurtenant facilities such as intake and discharge pipelines, solids handling
building, and product water conveyance pipelines; and

WHEREAS, the Carlsbad Seawater Desalination Plant, including many of its
appurtenant facilities, are located within the boundaries of the Encina Power Station, while
product water conveyance pipelines extend beyond the boundaries of the Encina Power Station
and east of Interstate 5; and

WHEREAS, this Redevelopment Permit applies to the Carlsbad Seawater
Desalination Plant and all appurtenant facilities located onsite and offsite of the Encina Power
Station and within the boundaries of the SCCRA Plan; and

WHEREAS, Section 600 of the Redevelopment Plan states a desalination plant,
including its appurtenant facilities, may be permitted in the SCCRA only if the Housing and
Redevelopment Commission approves a finding that: 1) the desalination plant serves an

extraordinary public purpose; 2) a precise development plan which sets forth standards for

PC RESO NO. 6091 2.
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development of the desalination plant is first approved by the Housing and Redevelopment
Commission; and 3) the Commission has issued a Redevelopment Permit for the Project; and

WHEREAS, processed concurrently with Redevelopment Permit RP 05-12 is
Precise Development Plan PDP 00-02, which establishes the development standards for the
desalination plant and Environmental Impact Report EIR 03-05, which provides location and
other information on appurtenant facilities located offsite of the Encina Power Station and within
the boundaries of the SCCRA Plan; and

WHEREAS, the Planning Commission is the review body for recommending and
processing land use permits proposed in the SCCRA; and

WHEREAS, the Planning Commission did on the 3rd day of May, 2006, hold a
duly noticed public hearing as prescribed by law to consider said request; and

WHEREAS, at said public hearing, upon hearing and considering all testimony
and arguments, if any, of all persons desiring to be heard, said Commission considered all factors
relating to the Redevelopment Permit; and

WHEREAS, in its deliberations, the Planning Commission considered whether
the desalination plant serves an extraordinary public purpose.

NOW, THEREFORE, BE IT HEREBY RESOLVED by the Planning
Commission of the City of Carlsbad as follows:

A) That the foregoing recitations are true and correct.
B) That based on the evidence presented at the public hearing, the Commission
RECOMMENDS APPROVAL of PRECISE DEVELOPMENT PLAN AND

DESALINATION PLANT - RP 05-12, based on the following findings and
subject to the following conditions:

Findings:

1. The City of Carlsbad Planning Commission hereby finds the desalination plant serves an
extraordinary public purpose to the City of Carlsbad, the RDA, and the citizens of
Carlsbad as demonstrated by the following benefits:

PC RESO NO. 6091 -3-
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a. Security of Water Supply: The need for a diverse water portfolio was illustrated

by the early 1990’s drought, when the San Diego County Water Authority (CWA)
reduced water supplies to its member agencies, including Carlsbad, by 30% and
was considering 50% reductions. According to the CWA Regional Water
Facilities Master Plan (RWFMP), the CWA currently imports nearly 600,000 acre
feet per year (AFY) from the Metropolitan Water District (MWD), but is only
legally entitled to approximately 300,000 AFY. This makes the region’s imported
water supply highly vulnerable to water shortages and supply disruptions. The
Colorado River is a major source of water supply for California, Nevada, and
Arizona. California has traditionally used more than its allocated 4.4 million acre
feet (MAF) per year because Arizona and Nevada did not use their full
allocations. Arizona and Nevada's increasing water needs have led to demands
that California reduce its usage to its 4.4 MAF allocation. Potential threats to
future deliveries of water from the Sacramento-San Joaquin Bay Delta, such as a
severe decline in fish populations, levee instability, and a series of adverse court
rulings, may also lead to reductions in the amount of water that can be delivered
from Northern to Southern California through the State Water Project.

The project will allow the City of Carlsbad Municipal Water District (CMWD) to
purchase 100% of its potable water supply needs from the desalination plant, thus
providing a secure local water supply that is not subject to the variations of
drought or political and legal constraints on water supplies (Appendix B to Final
Environmental Impact Report EIR 03-05, Sections 1.2 and 10.1).

. Redundant Water Supply: The project will provide water supply redundancy

for the City, strengthening security and reliability of water supply for residents
and businesses. The CMWD will maintain its membership in and right to
purchase water at the CWA, while receiving 100% of its potable water supply
needs from the Project, thereby creating a redundant supply of water available in
the event of catastrophe or unforeseen circumstances (Appendix B to Final EIR
03-05, Section 13). The Project will add approximately 21,000 AFY dedicated to
CMWD, thus replacing its current supply and increasing the reliability of
CMWD's water supply.

. Reliable Water Supply: The desalination plant will provide a reliable water

supply for 30 years with two possible 30-year extensions (Appendix B to Final
EIR 03-05, Section 2.). The City is protected from shortfalls in delivery under the
terms of the Water Purchase Agreement (Appendix B to Final EIR 03-05,
Sections 9 and 14).

. High Quality Drinking Water: The Project will provide high quality drinking

water that will compare favorably with the water supply that can be purchased
from the CWA. The project will deliver a drinking water supply to the City that
meets all State and Federal health standards, as well as provide a reduction in the
total dissolved solids (TDS) compared to imported water from the Colorado River
and Sacramento-San Joaquin Delta provided by the CWA. The desalinated water
TDS will be monitored on a weekly basis and shall not exceed 350 mg/L in more
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than half the samples taken. Additionally, 90% of the samples shall be less than
400 mg/L. The City is not obligated to accept or pay for water that does not meet
the quality standards (Appendix B to Final EIR 03-05, Section 8 and Schedule
8.2.). Imported water has a TDS of 466-574 mg/L. (Metropolitan Water District
2005 Water Quality Report for the Skinner Filtration Plant).

Economic Benefits: The project will achieve the SCCRA Plan goal to strengthen
the economic base of the Project Area and the community. The Project will
provide the City with desalinated water at a predictable and reasonable price
through the long-term Water Purchase Agreement, which sets agreed-upon water
rates (Appendix B to Final EIR 03-05).

The desalination plant will generate up to $2.4 million per year in increased
property tax revenue. Because the Project site is located within the South
Carlsbad Redevelopment Project, an estimated $2.0 million per year of the tax
revenue will be allocated directly to the RDA (Exhibit 2, page 7, of CMWD
Agenda Bill 577, dated September 28, 2004, regarding adoption of Resolution
1226, approving the Water Purchase Agreement). The Project will also generate
up to $2.9 million per year in increased business tax revenue.

Positive Economic Impact on Ability to Attract and Retain Business: The
desalination plant will create a drought-resistant, reliable water supply for the City
of Carlsbad that will provide the stability necessary to attract and retain high-tech
and biotechnology businesses which are dependent on a reliable water supply for
their research and manufacturing processes. These businesses provide high skill,
high wage jobs in the City of Carlsbad that enhance the overall economy of the
community.

The project will provide an extraordinary benefit to the residents and businesses
of the City by generating approximately $2.4 million per year in property tax
revenue, 85% of which will remain in the City to support schools, municipal
services, and the RDA (Exhibit 2, page 7, of CMWD Agenda Bill 577, dated
September 28, 2004, regarding adoption of Resolution 1226, approving the Water
Purchase Agreement). Among other things, this revenue can be used to support
the proposed public improvements identified in Exhibit C of the Redevelopment
Plan. Additionally, the Project will generate substantial tax revenues that will go
to the general funds of Carlsbad and other San Diego County cities to support
police, fire, health, welfare, and transportation. Good public services help to
attract high quality businesses.

Acquisition of Land for Public Purpose: The project will advance the goals of
the SCCRA Plan and the California Coastal Act to develop new beach and coastal
recreational opportunities. The Project is consistent with and includes elements
specifically intended to advance the goals of the State of California and the City
related to the protection, maintenance, and enhancement of the overall quality of
the coastal zone environment, while maximizing public recreational opportunities
along the coast. The Project will achieve the SCCRA Plan goals to enhance
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commercial and recreational functions and increase parking and open space
amenities in the Project area.

Through the Precise Development Plan for this project, Cabrillo Power, the
Encina Power Station owner, has offered several acres of dedications to the City
for the public’s benefit and for marine research. Each dedication, in the form of
an easement, title transfer, or deed restriction, would further Coastal Act goals of
maximizing public access and recreational opportunities along the coast. The
dedications are described below:

e Fishing Beach — An easement for this site, along the shore of Agua
Hedionda Lagoon and next to Carlsbad Boulevard, would be dedicated for
public recreational and coastal access use, including public parking.

o Bluff Area — The Bluff Area, located on the west side of Carlsbad
Boulevard and opposite the Power Station, is proposed to be dedicated in
fee title to the City for recreational and coastal access uses.

e Hubbs Site — The Hubbs Site, along the lagoon north shore, consists of the
land between the existing Hubbs Sea World Research Institute and the
railroad tracks. The site is proposed to be deed restricted to uses such as a
fish hatchery, aquatic research, and trails.

e South Power Plant Public Parking Area — An easement for this site, along
the east side of Carlsbad Boulevard and near the south entrance to the
power plant, would be dedicated for public parking.

Further, a condition of approval of the Precise Development Plan will also
enhance the public recreation through the dedication of an easement for the
Coastal Rail Trail.

. Restore and Enhance the Marine Environment: As a wholesale water supplier

regulated by the California Department of Health Services, Poseidon Resources
will be subject to the provisions of the federal Safe Drinking Water Act that
require restoration, protection, and enhancement of watersheds upstream of a
source of drinking water supply. As a result, Poseidon has been and will likely
remain actively involved in activities aimed at protecting, restoring, and
enhancing the health and vitality of Agua Hedionda Lagoon, the surrounding
30-square-mile watershed upstream of the Lagoon, and the near shore
environment. Through board participation, financial contributions, and activity
involvement, Poseidon currently supports nonprofit organizations that protect the
lagoon habitat, including the Agua Hedionda Lagoon Foundation and Hubbs Sea
World Research Institute. Additionally, the project proposes to deed restrict
approximately 2 acres of vacant land located on the north side of the lagoon
between the Hubbs Sea World Research Institute and nearby railroad tracks for
uses such as marine research and expansion of the Hubbs facility.

Regional Leadership Role: Creation of a 50 million gallon per day (mgd)
desalination facijlity will enhance the position of the City of Carlsbad as a
Statewide and Regional leader in water supply by creating a new supply called for
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in the State Department of Water Resources 2005 California Water Plan and the
CWA'’s Urban Water Management Plan,

That the proposed desalination use can be approved because the underlying Public
Utilities (P-U) zoning district requires the approval of an official Precise Development
Plan prior to the approval of building permits for allowed uses, and PDP 00-02,
processed and approved concurrently with RP 05-12, serves as the code-mandated
regulatory document for the subject property.

As demonstrated in Finding 1 above, the Project complies with several SCCRA Plan
goals, which are listed in Section IV (400) of the Plan. Furthermore, the Project also
complies with these other applicable Plan goals:

a. Facilitate the redevelopment of the Encina power generating facility to a
smaller, more efficient power generating plant. Compliance with this goal is
achieved by positioning the desalination plant in a location that creates the least
amount of constraints on any future conversion of the Encina power station as
detailed in the Land Use/Planning analysis section of the Project’s Environmental
Impact Report, EIR 03-05.

b. Implement performance criteria to ensure quality site design and
environmental standards to provide unity and integrity to the entire
Redevelopment Plan area. The desalination plant exhibits a quality design that
is sensitive to its environment and non-utility surroundings. As a regulatory
document, the Precise Development Plan establishes development standards and
review procedures for the Encina Power Station and the desalination plant,
Further, the Project has been reviewed concurrently with the processing and
certification of Environmental Impact Report EIR 03-05, compliant with the
provisions of the California Environmental Quality Act.

The Project is consistent with the General Plan in that it implements goals stated in the
Vision section of the General Plan. The project will provide a high-quality, reliable
water supply to the residents of Carlsbad, thereby fulfilling the General Plan vision
statement, “A City which provides adequate public facilities to preserve the quality
of life of its residents.” Additionally, a reliable drinking water supply is a major
issue for all Southern California jurisdictions, and by providing one hundred
percent of Carlsbad’s drinking water, the Project helps to fulfill another General
Plan vision statement, “A City which recognizes its role as a participant in the
solution of regional issues.”

Further, the project also helps to fulfill the vision goal of “A City committed to
economic growth of progressive commercial and industrial businesses to serve the
employment, shopping, recreation, and service needs of its residents.” The Project
will create new jobs and new economic activity in Carlsbad and provide a reliable
water supply that businesses can count on for sustainable economic activity.

The Project is also consistent with the General Plan in that it implements goals of the
Land Use Element. The Project is consistent with the Public Utility (U) land use
designation of the Encina Power Station and product water conveyance pipelines

" PC RESO NO. 6091 -7-
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are permitted in any land use designation. Further, the modern office appearance
and appropriate screening of equipment and chemical storage areas complies with
the sensitive design objective of Overall Land Use Pattern Policy C.6, which states,
“Review the architecture of buildings with the focus on ensuring the quality and
integrity of design and enhancement of the character of each neighborhood.”

The Project is consistent with the Encina Specific Plan 144 in that:

a. It complies with applicable Specific Plan standards and requirements
adopted over the years regarding architectural review, building height,
exterior lighting, and rooftop mechanical equipment.

b. Since the Project proposes no changes to the operation of the Encina Power
Station and only limited changes to its facilities (seawater discharge and
electrical connections and removal of the fuel oil storage tank), the Project
does not conflict with Specific Plan standards and requirements regarding
power station operations.

c. The proposed amended and restated Encina Specific Plan, SP 144(H),
incorporates the land use designations of the City of Carlsbad General Plan,
with which the Project is consistent. Additionally, SP 144(H) would
incorporate by reference PDP 00-02.

The Project is in conformance with the Agua Hedionda Land Use Plan and all applicable
policies in that the Project has been reviewed for consistency with relevant coastal
policies including land use, habitat protection, grading and drainage, stormwater
management, recreation, shoreline access, and visual resources. In particular, the
Project complies with the Land Use Plan building height limitation of 35 feet.
Furthermore, the Project has been conditioned to obtain a coastal development
permit from the California Coastal Commission.

The Project is consistent with the City’s adopted Scenic Corridor Guidelines, which
apply to Carlsbad Boulevard and the North County Transit District railroad corridor, in
that it features a quality building design and appropriate visual screening.

The Project is consistent with the Citywide Facilities and Improvements Plan, the Local
Facilities Management Plan for Zone 3 and Zone 13 and all City public facility policies
and ordinances. The Project includes elements or has been conditioned to construct or
provide funding to ensure that all facilities and improvements regarding sewer collection
and treatment; water; drainage; circulation; fire; schools; parks and other recreational
facilities; libraries; government administrative facilities; and open space, related to the
Project will be installed to serve new development prior to or concurrent with need.
Specifically:

a. The Project has been conditioned to provide proof from the Carlsbad Unified
School District that the Project has satisfied its obligation for school facilities.

b. All necessary public improvements have been provided or are required as
conditions of approval.

PC RESO NO. 6091 -8-
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11.

12.

c. Other than its obligation to provide funding for school facilities, the Project
does not generate any facility plan improvement requirements or funding.

The Planning Commission has reviewed each of the exactions imposed on the Developer
contained in this resolution, and hereby finds, in this case, that the exactions are imposed
to mitigate impacts caused by or reasonably related to the Project, and the extent and the
degree of the exaction is in rough proportionality to the impact caused by the Project.

As conditioned, the Project is consistent with the City’s Landscape Manual (Carlsbad
Municipal Code Section 14.28.020 and Landscape Manual Section I B).

The Planning Commission hereby finds that all development in Carlsbad benefits from
the Habitat Management Plan, which is a comprehensive conservation plan and
implementation program that will facilitate the preservation of biological diversity and
provide for effective protection and conservation of wildlife and plant species while
continuing to allow compatible development in accordance with Carlsbad’s Growth
Management Plan. Preservation of wildlife habitats and sensitive species is required by
the Open Space and Conservation Element of the City’s General Plan which provides for
the realization of the social, economic, aesthetic and environmental benefits from the
preservation of open space within an increasingly urban environment. Moreover, each
new development will contribute to the need for additional regional infrastructure that, in
turn, will adversely impact species and habitats. The In-Lieu Mitigation Fee imposed on
all new development within the City is essential to fund implementation of the City’s
Habitat Management Plan.

Conditions:
Notes:

a) All conditions of approval apply only to the desalination plant and appurtenant
facilities and not to existing facilities of the Encina Power Station.

b) Unless otherwise specified herein, all conditions shall be satisfied prior to issuance
of grading or building permits for the desalination plant, whichever occurs first.

General

1.

If any of the following conditions fail to occur; or if they are, by their terms, to be
implemented and maintained over time, if any of such conditions fail to be so
implemented and maintained according to their terms, the RDA shall have the right to
revoke or modify all approvals herein granted; deny or further condition issuance of all
future building permits; deny, revoke or further condition all certificates of occupancy
issued under the authority of approvals herein granted; record a notice of violation on the
property title; institute and prosecute litigation to compel their compliance with said
conditions or seek damages for their violation. No vested rights are gained by Developer
or a successor in interest by the RDA’s approval of this Redevelopment Permit, other
than those described in the Development Agreement (DA 05-01).

Staff is authorized and directed to make, or require the Developer to make, all corrections
and modifications to the Redevelopment Permit documents, as necessary to make them
internally consistent and in conformity with the final action on the Project. Development
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shall occur substantially as shown on the approved Exhibits (Encina Power Station
Precise Development Plan PDP 00-02 dated May 3, 2006, and Environmental
Impact Report EIR 03-05 dated December 2005). Any proposed development
different from this approval shall require an amendment to this approval.

As a condition to approval of the Redevelopment Permit, the Developer shall apply for
and obtain approval of a Coastal Development Permit issued by the California Coastal
Commission or its successor in interest that substantially conforms to this approval. A
signed copy of the Coastal Development Permit must be submitted to the Planning
Director. If the approval is substantially different, an amendment to the Redevelopment
Permit shall be required.

This approval is granted subject to the certification, adoption, and approval of the
Environmental Impact Report (EIR 03-05) and Mitigation Monitoring and Reporting
Program, PDP 00-02, SP 144(H), DA 05-01, CDP 04-41, SUP 05-04, and HMPP 05-08
and is subject to all conditions contained in Planning Commission Resolutions No. 6087,
6088, 6089, 6090, 6092, 6093 and 6094 for those other approvals incorporated herein by
reference.

Approval is granted for Redevelopment Permit 05-12 as shown and described in the
“Encina Power Station Precise Development Plan’’ document dated May 3, 2006,
and the Final Environmental Impact Report EIR 03-05 dated December 2005 on file
in the Planning Department and incorporated herein by reference. Development shall
occur substantially as shown unless otherwise noted in these conditions.

The Encina Power Station has a once-through seawater cooling system. The
seawater intake is located in Agua Hedionda Lagoon and the outfall is a channel to
the ocean located south of the mouth of Agua Hedionda Lagoon. The Desalination
Plant is planned to operate in conjunction with the EPS by using the EPS cooling
water discharge as its source water and by discharging the brine that is the
by-product of the desalination process back into the EPS discharge, which in turn is
released from the EPS outfall. In the event that the EPS were to permanently cease
operations, and the Developer were to independently operate the existing EPS
seawater intake and outfall for the benefit of the project, such independent
operation will require CEQA compliance and permits to operate as required by
then-applicable rules and regulations of the City and other relevant agencies. The
Developer will not independently operate the EPS intake and/or outfall unless and
until CEQA compliance is completed and any required permits have been issued.

If any condition for construction of any public improvements or facilities, or the payment
of any fees in-lieu thereof, imposed by this approval or imposed by law on this Project
are challenged, this approval shall be suspended as provided in Government Code
Section 66020. If any such condition is determined to be invalid, this approval shall be
invalid unless the City Council determines that the Project without the condition complies
with all requirements of law.

Developer shall comply with all applicable provisions of federal, state, and local laws and
regulations in effect at the time of building permit issuance.

PC RESO NO. 6091 -10-
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10.

11.

12.

14.

15.

Developer/Operator shall and does hereby agree to indemnify, protect, defend, and hold
harmless the RDA, its governing body members, officers, employees, agents, and
representatives, from and against any and all liabilities, losses, damages, demands, claims
and costs, including court costs and attorney’s fees incurred by the RDA arising, directly
or indirectly, from (a) the RDA’s approval and issuance of this Redevelopment Permit,
(b) the RDA’s approval or issuance of any permit or action, whether discretionary or
nondiscretionary, in connection with the wuse contemplated herein, and
(c) Developer/Operator’s installation and operation of the facility permitted hereby,
including without limitation any and all liabilities arising from the emission by the
facility of electromagnetic fields or other energy waves or emissions. This obligation
survives until all legal proceedings have been concluded and continues even if the RDA’s
approval is not validated.

Prior to the issuance of a building permit, the Developer shall provide proof to the
Director from the Carlsbad Unified School District that this Project has satisfied its
obligation to provide school facilities.

Building permits will not be issued for this Project unless the local agency providing
sewer services to the Project provides written certification to the City that adequate sewer
facilities are available to the Project at the time of the application for the building permit,
and that sewer capacity and facilities will continue to be available until the time of
occupancy.

Developer shall pay the citywide Public Facilities Fee imposed by City Council Policy
#17, the License Tax on new construction imposed by Carlsbad Municipal Code Section
5.09.030, and CFD #1 special tax (if applicable), subject to any credits authorized by
Carlsbad Municipal Code Section 5.09.040. Developer shall also pay any applicable
Local Facilities Management Plan fee for Zone 3 and Zone 13, pursuant to Chapter
21.90. All such taxes/fees shall be paid at issuance of building permit. If the taxes/fees
are not paid, this approval will not be consistent with the General Plan and shall become
void.

This Project shall comply with all conditions and mitigation measures which are required
as part of the Zone 3 and Zone 13 Local Facilities Management Plans and any
amendments made to those Plans prior to the issuance of building permits. Should
amendments occur to the LFMPs, the applicant shall comply subject to the
limitations of the Development Agreement (DA 05-01).

The approval shall become null and void if the Project does not become operational
within 10 years of the final discretionary approval, including the discretionary
approvals of the California Coastal Commission or other agencies, as may be
consistent with the Development Agreement (DA 05-01).

Developer shall implement, or cause the implementation of, the EIR 03-05 Project
Mitigation Monitoring and Reporting Program.

PC RESO NO. 6091 -11-
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20,

22.

23,

As a condition of this approval, Developer must comply with the applicable requirements
of all regulatory agencies having jurisdiction over the Project.

This Project has been found to result in impacts to wildlife habitat or other lands, such as
agricultural land, non-native grassland, and disturbed lands, which provide some benefits
to wildlife, as documented in the City’s Habitat Management Plan and the environmental
analysis for this Project. Developer is aware that the City has adopted an In-Lieu
Mitigation Fee consistent with Section E.6 of the Habitat Management Plan and City
Council Resolution No. 2000-223 to fund mitigation for impacts to certain categories of
vegetation and animal species. The Developer is further aware that the City has
determined that all projects will be required to pay the fee in order to be found consistent
with the Habitat Management Plan and the Open Space and Conservation Element of the
General Plan. The City is currently updating the fee study, which is expected to result in
an increase in the amount of the fee, and the Developer or Developer’s successor(s) in
interest shall pay the adjusted amount of the fee once it is approved by the City Council.
The fee shall be paid prior to recordation of a final map, or issuance of a grading permit
or building permit, whichever occurs first. If the In-Lieu Mitigation Fee for this Project
is not paid, this Project will not be consistent with the Habitat Management Plan and the
General Plan and any and all approvals for this Project shall become null and void.

Developer shall submit to the Housing and Redevelopment Director and the Planning
Director a reproducible 24” x 36” mylar copy of the Redevelopment Permit reflecting
the conditions approved by the final decision-making body.

Developer shall include, as part of the plans submitted for any permit plan check, a
reduced legible version of all approving resolution(s) in a 24” x 36” blueline drawing
format (including any applicable Coastal Commission approvals and the Mitigation
Monitoring and Reporting Program).

The proposed fill area along the south side of the pretreatment filters and reverse
osmosis building parking lot and driveway shall be landscaped with, at a minimum,
trees, shrubs, and groundcover consistent with the City’s Landscape Manual.

Developer shall submit and obtain Planning Director approval of a Final Landscape and
Irrigation Plan showing conformance with the conditions herein and the City’s Landscape
Manual. Developer shall construct and install all landscaping as shown on the approved
Final Plans, and maintain all landscaping in a healthy and thriving condition, free from
weeds, trash, and debris.

The first submittal of Final Landscape and Irrigation Plans shall be pursuant to the
landscape plan check process on file in the Planning Department and accompanied by the
Project’s building, improvement, and grading plans.

Developer shall construct trash receptacle and recycling areas enclosed by a six-foot high
masonry wall with gates pursuant to City Engineering Standards and Carlsbad Municipal
Code Chapter 21.105. The Planning Director shall approve location of said receptacles.
Enclosure shall be of similar colors and/or materials to the Project to the satisfaction of
the Planning Director.
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24.

25.

Developer shall report, in writing, to the Housing and Redevelopment Director and the
Planning Director within 30 days, any address change from that which is shown on the
permit application.

Prior to the issuance of grading or building permits, whichever occurs first, Developer
shall submit to the RDA a Notice of Restriction to be filed in the office of the County
Recorder, subject to the satisfaction of the Housing and Redevelopment Director and
the Planning Director, notifying all interested parties and successors in interest that the
RDA of Carlsbad has issued a Redevelopment Permit Resolution No. 6091 on the
property. Said Notice of Restriction shall note the property description, location of the
file containing complete project details and all conditions of approval as well as any
conditions or restrictions specified for inclusion in the Notice of Restriction. The
Planning Director has the authority to execute and record an amendment to the notice
which modifies or terminates said notice upon a showing of good cause by the Developer
Oor successor in interest.

Engineering

26.

28.

29.

30.

31.

Prior to hauling dirt or construction materials to or from any proposed construction site
within this Project, Developer shall apply for and obtain approval from the City Engineer
for the proposed haul route.

Developer shall apply for and obtain a grading permit from the City Engineer.

Prior to the issuance of a grading permit or building permit, whichever occurs first,
Developer shall submit to the City Engineer proof that a Notice of Intention for the start
of work has been submitted to the State Water Resources Control Board.

Developer shall have the entire drainage system designed, submitted to, and approved by
the City Engineer, to ensure that runoff resulting from 10-year frequency storms of
6 hours and 24 hours duration under developed conditions, are equal to or less than the
runoff from a storm of the same frequency and duration under existing developed
conditions. Both 6-hour and 24-hour storm durations shall be analyzed to determine the
detention basin capacities necessary to accomplish the desired results.

Prior to construction of water conveyance pipelines, Developer shall obtain all
necessary permits and clearances as required by the Carlsbad Municipal Code.

Prior to the issuance of any grading or building permits, Developer shall execute
and record a City standard Development Improvement Agreement to install and
secure with appropriate security as provided by law, a bridge rail to CalTrans
standards on the easterly side of Carlsbad Boulevard over the cooling water
discharge culvert to the satisfaction of the City Engineer and the Planning Director.
If determined appropriate by the Planning Director and the City Engineer, the
bridge rail shall be incorporated into the design of the decorative screen wall or
fencing along the Encina Power Station’s Carlsbad Boulevard frontage as required

PC RESO NO. 6091 -13-
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32.

Water

34.

by and conditioned in Planning Commission Resolution No. 6088 for Precise
Development Plan PDP 00-02.

Prior to the issuance of any grading or building permits, Developer shall pay any
required Planned Local Drainage Area (PLDA) fee as established in the Drainage
Master Plan adopted by the City at time of grading or building permit issuance for
the approximately 3.2-acre portion of the Precise Development Plan property
occupied by the desalination plant. Developer acknowledges that its obligation for
drainage area fees under the Drainage Master Plan is not affected by the
Developer’s Development Agreement with the City.

Prior to the issuance of any certificate of occupancy, Developer shall demonstrate to
the satisfaction of the City Engineer that site drainage from the new impervious
surfaces which are part of the desalination plant has been captured for “source
water intake for filtration and ultimate domestic use” as describe on page 4.7-12 of
the Final Environmental Impact Report.

Prior to approval of improvement plans, Developer shall meet with the Fire Marshal to
determine the specific fire protection measures (fire flows, fire hydrant locations,
building sprinklers) required to serve the Project.

The Developer shall design and install sewer laterals and clean-outs to the satisfaction of
and at locations approved by the Deputy City Engineer-Utilities. The locations of sewer
laterals shall be reflected on improvement plans.

Fire Department

36.  The Developer shall design and install a new water main to provide potable water and
fire service. The locations of the water main shall be reflected on improvement plans.

37.  Fire hydrants shall be provided within 300 feet of any desalination plant structure.

38.  All desalination plant habitable structures shall be fire-sprinklered per the California Fire
Code.

39.  The Developer shall provide a Knox key entry system on all desalination plant buildings
as approved by the Fire Marshal.

Code Reminders

40.  Developer shall pay a landscape plan check and inspection fee as required by Section
20.08.050 of the Carlsbad Municipal Code

41.  Approval of this request shall not excuse compliance with all applicable sections of the

Zoning Ordinance and all other applicable City ordinances in effect at time of building
permit issuance, except as otherwise specifically provided herein.
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42.  The Project shall comply with the latest nonresidential disabled access requirements
pursuant to Title 24 of the State Building Code.

43. Premise identification (addresses) shall be provided consistent with Carlsbad Municipal
Code Section 18.04.320.

44.  Any signs proposed for this development shall at a minimum be designed in conformance
with the City’s Sign Ordinance and shall require review and approval of the Planning
Director prior to installation of such signs.

NOTICE

Please take NOTICE that approval of your Project includes the “imposition” of fees,
dedications, reservations, or other exactions hereafter collectively referred to for convenience as
“fees/exactions.”

You have 90 days from date of final approval to protest imposition of these fees/exactions. If
you protest them, you must follow the protest procedure set forth in Government Code Section
66020(a), and file the protest and any other required information with the RDA Executive
Director for processing in accordance with Carlsbad Municipal Code Section 3.32.030. Failure
to timely follow that procedure will bar any subsequent legal action to attack, review, set aside,
void, or annul their imposition.

You are hereby FURTHER NOTIFIED that your right to protest the specified fees/exactions
DOES NOT APPLY to water and sewer connection fees and capacity charges, nor planning,
zoning, grading or other similar application processing or service fees in connection with this
Project; NOR DOES IT APPLY to any fees/exactions of which you have previously been given
a NOTICE similar to this, or as to which the statute of limitations has previously otherwise
expired.
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PASSED, APPROVED AND ADOPTED at a regular meeting of the Planning
Commission of the City of Carlsbad, California, held on the 3rd day of May 2006 by the

following vote, to wit:

AYES: Chairperson Montgomery, Commissioners Baker, Cardosa,
Heineman, Segall, and Whitton

NOES:

ABSENT:

ABSTAIN: Commissioner Dominguez

ATTEST:

MARLELA ESCOBAR-ECK
Planning Director

PC RESO NO. 6091 -16-
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TYAMHILATTA



EXHIBIT "EIR-B"

CITY OF CARLSBAD

RESOLUTION NO.

CALIFORNIA ENVIRONMENTAL QUALITY ACT
MITIGATION MONITORING AND REPORTING
PROGRAM

for the

FINAL ENVIRONMENTAL IMPACT REPORT
(EIR 03-05) (SCH No. 2004041081)

PRECISE DEVELOPMENT PLAN AND DESALINATION
PLANT PROJECT
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PLANNING COMMISSION RESOLUTION NO. 6088

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF CARLSBAD, CALIFORNIA, RECOMMENDING
APPROVAL OF A PRECISE DEVELOPMENT PLAN PDP
00-02 FOR (1) THE EXISTING 95-ACRE ENCINA POWER
STATION (EPS), LOCATED AT 4600 CARLSBAD
BOULEVARD IN LOCAL FACILITIES MANAGEMENT
ZONES 1 AND 3 AND GENERALLY LOCATED NORTH OF
CANNON ROAD, SOUTH OF AGUA HEDIONDA LAGOON,
EAST OF THE PACIFIC OCEAN, AND WEST OF
INTERSTATE 5; AND (2) THE PROPOSED CARLSBAD
SEAWATER DESALINATION PLANT, WHICH WOULD BE
LOCATED ON THE GROUNDS OF THE EPS. THE PRECISE
DEVELOPMENT PLAN SERVES AS (1) A LAND USE
APPLICATION FOR THE DESALINATION PLANT AND (2) A
DOCUMENT TO ESTABLISH EXISTING LAND USES AT
THE EPS AND DEVELOPMENT AND LAND USE
STANDARDS FOR THE EPS.

CASE NAME: PRECISE DEVELOPMENT PLAN AND
DESALINATION PLANT

CASE NO.: PDP 00-02

WHEREAS, Poseidon Resources (Channelside) LLC, “Developer,” and
Cabrillo Power I LLC, “Owner,” have jointly filed a verified application with the City of
Carlsbad regarding property owned by Owner and described as:

That portion of Lot “H” of Rancho Agua Hedionda in the City

of Carlsbad, County of San Diego, State of California,

according to partition map thereof No. 823, filed in the Office

~ of the County Recorder of San Diego County, November 16,

1896, as described in Certificate of Compliance recorded

October 30, 2001, as Document No. 2001-0789068, Parcel 4

(Assessor’s Parcel Numbers 210-010-41 and a portion of

210-010-43).
(“the Property”) and;

WHEREAS, said verified application constitutes a request for a Precise
Development Plan as referenced in Exhibit “X” dated May 3, 2006, attached hereto and on file in
the Planning Department PRECISE DEVELOPMENT PLAN AND DESALINATION
PLANT - PDP 00-02 as provided by Chapters 21.36 and 21.52 of the Carlsbad Municipal Code;

and
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WHEREAS, the Precise Development Plan serves as a land use application for
the Carlsbad Seawater Desalination Plant, which is proposed at the Encina Power Station; and

WHEREAS, the purpose of the Precise Development Plan is to also document
existing land uses at the Encina Power Station, a facility that began operation in 1954, and
provides land use and development standards for existing and potential future uses at the power
station as well as the Carlsbad Seawater Desalination Plant; and

WHEREAS, the Precise Development Plan and Desalination Plant project does
not involve any modification to the Encina Power Station with the exception of demolishing a
fuel oil tank, making certain electrical connections and making certain connections to the Encina
Power Station seawater discharge as required by the Carlsbad Seawater Desalination Plant; and

WHEREAS, the Planning Commission did on the 3rd day of May, 2006 hold a
duly noticed public hearing as prescribed by law to consider said request; and

WHEREAS, at said pﬁblic hearing, upon hearing and considering all testimony
and arguments, if any, of all persons desiring to be heard, said Commission considered all factors
relating to the Precise Development Plan.

NOW, THEREFORE, BE IT HEREBY RESOLVED by the Planning
Commmission of the City of Carlsbad as follows: |

A) That the foregoing recitations are true and correct.
B) That based on the evidence presented at the public hearing, the Commission
RECOMMENDS APPROVAL of PRECISE DEVELOPMENT PLAN AND

DESALINATION PLANT - PDP 00-02, based on the following findings and
subject to the following conditions:

Findings:

[y
.

The Precise Development Plan PDP 00-02 is consistent with the intent and purpose of
the Public Utilities (P-U) Zone, Section 21.36.010 (1) of the Carlsbad Municipal Code, to
provide a Precise Development Plan that is compatible with the General Plan and
surrounding developments, in that (1) existing and permitted land uses within the
proposed Precise Development Plan are consistent with and/or implement the

PC RESO NO. 6088 -2-
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objectives of the Public Utilities (U) General Plan designation; (2) the Precise
Development Plan, through developments standards and review procedures, is
compatible with surrounding developments; (3) the Precise Development Plan
planning area is adequately buffered from surrounding, more sensitive uses (e.g.,
residences and businesses) by open space, other utility uses, and transportation
corridors and through development standards, including setbacks, of the proposed
Precise Development Plan. Furthermore, the Owner, through the Precise
Development Plan, has offered to provide certain public dedications that will
enhance the public’s use of open space areas adjacent to the Precise Development
Plan area and the PDP is conditioned to dedicate an easement for the Coastal Rail
Trail.

The Precise Development Plan PDP 00-02 is consistent with the intent and purpose of
the Public Utilities (P-U) Zone, 21.36.010 (2) of the Carlsbad Municipal Code to provide
a Precise Development Plan that has given due regard to environmental factors, in that
the proposal has been reviewed concurrently with the processing and certification of
Environmental Impact Report (EIR) 03-05, compliant with the provisions of the
California Environmental Quality Act.

The Precise Development Plan PDP 00-02 is consistent with the intent and purpose of
the Public Utilities (P-U) Zone, 21.36.010 (3) of the Carlsbad Municipal Code to provide
a Precise Development Plan that provides for necessary public improvements, in that
conditions of approval have been placed on the project, which, in addition to the
terms and obligations of Development Agreement DA 05-01, combine to ensure that
adequate public improvements and/or dedications, and/or funds necessary therefor,
will be secured concurrent with project approval.

The Precise Development Plan PDP 00-02 permits the Carlsbad Seawater
Desalination Plant that is identified as a permitted use in the P-U Zone by
Municipal Code Section 21.36.020 (4)(c) and that incorporates design, location, and
operation characteristics that ensure compliance with the intent and purpose of the
P-U Zone. Furthermore, PDP 00-02 sets forth the standards of development for the
desalination plant.

The Precise Development Plan PDP 00-02 is consistent with the General Plan in that:

a. It provides regulations and standards for uses that are appropriate uses for
the General Plan Public Utilities (“U”) land use designation, the designation
applied to the Encina Power Station.

b. The General Plan Land Use Element notes that the U land use designation is
applied to existing areas, such as the Encina Power Station, that are being
used for public or quasi-public functions.

c. It provides development standards for the Encina Power Station, including
the Carlsbad Seawater Desalination Plant, which is consistent with the
Overall Land Use Pattern goal A.2 that states, “A City which provides for an
orderly balance of both public and private land uses within convenient and
compatible locations throughout the community and ensures that all such
uses, type, amount, design, and arrangement serve to protect and enhance
the environment, character, and image of the City.”

PC RESO NO. 6088 -3-
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The establishment of the Precise Development Plan, its regulation of
development and uses at the Encina Power Station, and the Owner’s offers of
public dedications as conditioned herein, achieve compliance with Land Use
Element Environmental Policy C.6, which states, “Ensure the preservation
and maintenance of the unique environmental resources of the Agua
Hedionda Lagoon while providing for a balance of public and private land
uses through implementation of the Agua Hedionda Land Use Plan.”

The Precise Development Plan PDP 00-02 is consistent with Encina Specific Plan 144

in that:
a. It complies with and enhances applicable Specific Plan standards and

requirements adopted over the years to regulate development at the Encina
Power Station.

. It documents and maps power plant uses and features, and, since it proposes

no changes to the operation of the Encina Power Station and only limited
changes to its facilities (seawater discharge and electrical connections and
removal of the a fuel oil storage tank), the Precise Development Plan does not
conflict with Specific Plan standards and requirements regarding power
station operations.

. The proposed amended and restated Encina Specific Plan, SP 144(H),

incorporates the land use designations of the City of Carlsbad General Plan,
with which the Precise Development Plan is consistent. Additionally, SP
144(H) would incorporate by reference PDP 00-02.

The Precise Development Plan PDP 00-02 is consistent with the goals of the South
Carlsbad Coastal Redevelopment Plan in that:

a.

e

Establishment of the Precise Development Plan and its development and
environmental standards assists in eliminating blight and environmental
deficiencies in the Redevelopment Plan area and ensuring quality site design.
Development of the Carlsbad Seawater Desalination Plant will assist in the
stimulation of new commercial/industrial expansion, employment, and
economic growth. The Owner-offered dedication to set aside vacant land
next to the Hubbs-Sea World research facility for marine research or
aquaculture also furthers this goal.

The Owner-offered public dedications, including dedication of the Fishing
Beach along the lagoon and Bluff area adjacent to the beach, enable
development of new public beach and coastal recreation opportunities,
parking, and open space amenities.

Locating the Carlsbad Seawater Desalination Plant in a location that creates
the least amount of constraints on any future conversion of the Encina power
station facilitates the redevelopment of the Encina power generating facility
to a smaller, more efficient power generating plant.

The Precise Development Plan PDP 00-02 is consistent with the City’s adopted Scenic
Corridor Guidelines, which apply to Carlsbad Boulevard and the North County Transit
District railroad corridor, in that it provides for the Carlsbad Seawater Desalination
Plant a quality building design and appropriate visual screening, and, for the

PC RESO NO. 6088 -4-
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12.

13.

Encina Power Station as a whole, recognition of the Guidelines and development
standards.

The Precise Development Plan PDP 00-02, including the public dedications proposed
by the Owner through the Precise Development Plan, is in conformance with the Agua
Hedionda Land Use Plan and all applicable policies in that it has been reviewed for
consistency with relevant coastal policies including land use, habitat protection,
grading and drainage, stormwater management, recreation, shoreline access, and
visual resources. In particular, the Precise Development Plan achieves consistency
with Land Use Plan policies as follows:

a. The Precise Development Plan regulates uses that are consistent with those
land uses shown on the Plan’s Land Use Map (Policy 1.1).
b. The Owner-offered dedication of a public access easement for the Fishing

Beach is consistent with policies 6.5 and 6.7, which encourage the Encina
fishing area on the Outer Lagoon to be maintained and present recreational
uses of the lagoon to be expanded where feasible.

c. Other Owner-offered public dedications in the vicinity of Agua Hedionda
Lagoon and the Pacific Ocean are consistent with Coastal Act Policies
regarding public access to coastline and recreational features.

d. The Precise Development Plan is subject to, and incorporates as a regulating
document, the Mitigation and Monitoring Program for EIR 03-05, which
provides mitigation to ensure consistency with Land Use Plan policies
regarding environmentally sensitive habitats, geology, and water quality.

Furthermore, the Project has been conditioned to obtain its coastal development
permit from the California Coastal Commission.

The approval of Precise Development Plan PDP 00-02 fulfills the requirement of
Municipal Code Section 21.36.030, which in part states that “no building permit or
other entitlement for any use in the P-U zone shall be issued until a precise
development plan has been approved for the property.”

As conditioned, the project is consistent with the City’s Landscape Manua! (Carlsbad
Municipal Code Section 14.28.020 and Landscape Manual Section I B).

The Planning Commission has reviewed each of the exactions imposed on the Developer
contained in this resolution, and hereby finds, in this case, that the exactions are imposed
to mitigate impacts caused by or reasonably related to the project, and the extent and the
degree of the exaction is in rough proportionality to the impact caused by the project.

That the City has adopted a Citywide Trails Program and a segment of the trail network,
the Coastal Rail Trail, is associated with this project. To facilitate locating this trail,
which cannot be accommodated in its originally intended location within the North
County Transit District Railroad right of way due to various reasons including
space limitations, security, and safety concerns, the Owner and the City have agreed
to try and find a mutually agreeable trail location within the Precise Development
Plan boundaries.

PC RESO NO. 6088 -5-
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Conditions:
Notes: Unless otherwise specified herein, all conditions shall be satisfied prior to issuance of
grading or building permits for the Carlsbad Seawater Desalination Plant, whichever
occurs first.

1.

=

If any of the following conditions fail to occur; or if they are, by their terms, to be
implemented and maintained over time, if any of such conditions fail to be so
implemented and maintained according to their terms, the City shall have the right to
revoke or modify all approvals herein granted; deny or further condition issuance of all
future building permits; deny, revoke or further condition all certificates of occupancy
issued under the authority of approvals herein granted; record a notice of violation on the
property title; institute and prosecute litigation to compel their compliance with said
conditions or seek damages for their violation. No vested rights are gained by Developer
or a successor in interest by the City’s approval of this Precise Development Plan, other
than those described in the Development Agreement (DA 05-01).

Staff is authorized and directed to make, or require the Developer to make, all corrections
and modifications to the Precise Development Plan documents, as necessary to make
them internally consistent and in conformity with the final action on the project.
Development shall occur substantially as shown on the approved Exhibits. Any proposed
development different from this approval shall require an amendment to this approval.

Prior to approval of the Precise Development Plan, the Developer shall apply for and
obtain approval of a Coastal Development Permit issued by the California Coastal
Commission or its successor in interest, that substantially conforms to this approval. A
signed copy of the Coastal Development Permit must be submitted to the Planning
Director. If the approval is substantially different, an amendment to the Precise
Development Plan shall be required.

This approval is granted subject to the certification, adoption and approval of the
Environmental Impact Report (EIR 03-05) and Mitigation Monitoring and Reporting
Program, SP 144(H), DA 05-01, RP 05-12, CDP 04-41, SUP 05-04 and HMPP 05-08
and is subject to all conditions contained in Planning Commission Resolutions No. 6089,
6090, 6091, 6092, 6093, and 6094 for those other approvals incorporated herein by
reference.

Those portions of the Project’s water conveyance pipelines located within the City of
Carlsbad but outside of the City’s coastal zone are not approved as part of this
permit and are subject to future permits by the City of Carlsbad, and will be subject
to the requirements of the Carlsbad Municipal Code.

If any condition for construction of any public improvements or facilities, or the payment
of any fees in-lieu thereof, imposed by this approval or imposed by law on this Project
are challenged, this approval shall be suspended as provided in Government Code
Section 66020. If any such condition is determined to be invalid, this approval shall be
invalid unless the City Council determines that the project without the condition complies
with all requirements of law.

PC RESO NO. 6088 -6-
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7. a. Developer shall comply with all applicable provisions of federal, state, and local
laws and regulations in effect at the time of building permit issuance, except as
otherwise provided in the Development Agreement.

b. Owner shall comply with all applicable provisions of federal, state, and local
laws and regulations in effect at the time of building permit issuance as they relate
to the existing Encina Power Station.

8. Indemnification:

a. Developer shall and does hereby agree to indemnify, protect, defend, and hold
harmless the City of Carlsbad, its Council members, officers, employees, agents,
and representatives (collectively “Indemnified Parties™), from and against any and
all liabilities, losses, damages, demands, claims and costs, including court costs
and attorney’s fees incurred by the City arising, directly or indirectly, from
(i) City’s approval and issuance of this Precise Development Plan, (ii) City’s
approval or issuance of any permit or action, whether discretionary or
nondiscretionary, in connection with the Carlsbad Seawater Desalination Plant
use contemplated herein, and (iii) Developer’s installation and operation of the
Carlsbad Seawater Desalination Plant, including without limitation, any and all
liabilities arising from the emission by the Carlsbad Seawater Desalination Plant
of electromagnetic fields or other energy waves or emissions. These obligations
survive until all legal proceedings have been concluded and continue even if any
City approval giving rise to an indemnification obligation is not validated.

b. Owner shall and does hereby agree to indemnify, protect, defend, and hold
harmless Indemnified Parties, from and against any and all liabilities, losses,
damages, demands, claims and costs, including court costs and attorney’s fees
incurred by the City arising, directly or indirectly, from (i) City’s approval and
issuance of this Precise Development Plan, (ii) City’s approval or issuance of
any permit or action, whether discretionary or nondiscretionary, in connection
with the use of the existing 95-acre Encina Power Station, and (iii) Owner’s
installation and operation of the Encina Power Station, including without
limitation, any and all liabilities arising from the emission by the Encina Power
Station of electromagnetic fields or other energy waves or emissions. Owner’s
duty to indemnify the Indemnified Parties does not include any and all liabilities,
losses, damages, demands, claims, costs, court costs and attorney’s fees arising,
directly or indirectly from the Carlsbad Seawater Desalination Plant. These
obligations survive until all legal proceedings have been concluded and continue
even if any City approval giving rise to an indemnification obligation is not
validated.

PC RESO NO. 6088 -7-
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13.

The Desalination plant project shall comply with all conditions and mitigation
measures which are required as part of the Zone 1 and Zone 3 Local Facilities
Management Plans and any amendments made to that Plan prior to the issuance of
building permits. Should amendments occur to the LFMPs, the Developer
shall comply subject to the limitations of the Development Agreement
(DA 05-01).

For the Encina Power Station, Owner shall comply with all conditions and
mitigation measures which are required as part of the Zone 1 and Zone 3 Local
Facilities Management Plans and any amendments made to that Plan prior to the
issuance of building permits for any permits not contemplated in this PDP, as it
may be amended from time to time.

The approval of the PDP shall become null and void for the portions relating to the
Desalination Plant, if the Desalination Plant does not become operational within
10 years of the final discretionary approval, including the discretionary approvals of
the California Coastal Commission or other agencies, as may be consistent with the
Development Agreement (DA 05-01).

Developer shall implement, or cause the implementation of, the EIR 03-05 Project
Mitigation Monitoring and Reporting Program.

a.

As a condition of this approval, Owner must comply with the requirements of all
regulatory agencies having jurisdiction over the Encina Power Station.

As a condition of this approval, Developer must comply with the requirements of
all regulatory agencies having jurisdiction over the Desalination Plant and the
Mitigation Monitoring and Reporting requirements of the environmental
documents for the Desalination Plant.

Developer shall submit to the Planning Director a reproducible 24” x 36” mylar copy of
the Precise Development Plan reflecting the conditions approved by the final decision-
making body.

a.

Developer shall include, as part of the plans submitted for any permit plan check,
a reduced legible version of all approving resolution(s) in a 24” x 36" blueline
drawing format (including any applicable Coastal Commission approvals and the
Mitigation Monitoring and Reporting Program).

Prior to final inspection of the desalination plant, Developer shall have
constructed a decorative screen wall or fence and, where feasible, install
landscaping and irrigation along the entire Carlsbad Boulevard frontage of
the Encina Power Station beginning at the power station’s south boundary
adjacent to the SDG&E property and extending approximately to the north
end of the aquaculture facilities adjacent to the power station’s discharge
pond, provided that (i) prior to issuance of building or grading permits for
the desalination plant, plans for the decorative screening wall or fence,
landscaping and irrigation, as outlined in the conditions for a Final
Landscape and Irrigation Plan contained herein, shall be submitted to the

PC RESO NO. 6088 -8-
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Planning Director and the City Engineer for review and approval; and
(ii) such decorative screen wall or fence shall replace the existing fence and
shall incorporate, if determined appropriate by the Planning Director and
the City Engineer, the bridge rail over the cooling water discharge culvert as
required by and conditioned in Planning Commission Resolution No. 6091
for Redevelopment Permit RP 05-12.

c. Developer shall submit and obtain Planning Director approval of a Final
Landscape and Irrigation Plan showing conformance with the conditions herein
and the City’s Landscape Manual. Developer shall construct and install all
landscaping as shown on the approved Final Plans, and maintain all landscaping
in a healthy and thriving condition, free from weeds, trash, and debris.

d. The first submittal of Final Landscape and Irrigation Plans shall be pursuant to the
landscape plan check process on file in the Planning Department and
accompanied by the project’s building, improvement, and grading plans.

e. Prior to the issuance of any permits for the project, the applicant shall submit to
the Planning Director a digital copy and a camera-ready master copy of the
ENCINA POWER STATION AND PRECISE DEVELOPMENT PLANT -
PDP 00-02, in addition to the required number of bound copies determined by the
Planning Director.

Engineering

14.

15.

16.

Prior to issuance of any building permit, Developer shall comply with the requirements of
the City’s anti-graffiti program for wall treatments if and when such a program is
formally established by the City.

Prior to approval of a grading or building permits for the desalination plant, Developer
shall cause Owner to give written consent to the City Engineer to the annexation of the
area shown within the boundaries of the Precise Development Plan into the existing City
of Carlsbad Street Lighting and Landscaping District No. 1 and/or to the formation or
annexation into an additional Street Lighting and Landscaping District. Said
written consent shall be on a form provided by the City Engineer.

Prior to issuance of grading or building permits for the desalination plant, Developer shall
cause Owner or its successor in interest to make an irrevocable offer of dedication to the
City and/or other appropriate entities for all public streets, lands, and easements shown
on the Precise Development Plan listed below, except as otherwise provided in the
Precise Development Permit. The offer shall be made by a separate document. All land
so offered shall be offered free and clear of all liens and encumbrances and without cost.
Streets that are already public are not required to be rededicated.

a. Public dedications: The locations of the following dedications are shown on
exhibit “Poseidon Desalination Plant Proposed Parcel Exhibit” attached
hereto for reference. Prior to issuance of grading or building permits for the
desalination plant, precise legal descriptions and documentation shall be

PC RESO NO. 6088 -9-
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submitted to the satisfaction of the City Attorney, the City Engineer, and the
Planning Director.

iv.

PC RESO NO. 6088

Hubbs Site Parcel: A deed restriction shall be recorded on the
property known as the Hubbs Site Parcel. The Hubbs Site Parcel is
the vacant, approximately two-acre eastern portion of the property
identified by Assessor’s Parcel Number (APN) 206-07-017 and
currently occupied by the Hubbs-Sea World Research facility. The
deed restriction shall limit allowable land uses on the Hubbs Site
Parcel to those that are directly related to fish hatchery, fish ecology
research, aquaculture uses, and trails to the satisfaction of the
Planning Director.

Bluff Area Parcel: Fee title to property known as the Bluff Area
Parcel shall be granted to the City of Carlsbad for public access and
recreational uses. The Bluff Area Parcel is on the west side of
Carlsbad Boulevard, between the Encina Power Station discharge
jetty and the Terramar residential area. Fee title shall include only
the bluff area and not the beach. Cabrillo Power I LLC shall pay all
costs associated with the property dedication.

South Power Plant Parcel: A public parking and public access
easement shall be granted to the City of Carlsbad for the property
described as the South Power Plant Parcel for the development of
public vehicle parking by the City of Carlsbad. The South Power
Plant Parcel is located at the southwest corner of the Precise
Development Plan, adjacent to the east side of Carlsbad Boulevard
and Encina Power Station south entrance gate, an area approximately
0.27 acre in size. If necessary, Developer shall be responsible for costs
associated with removal and relocation of any gates or fences
necessary to accommodate the parking and access to it. Furthermore,
prior to issuance of grading or building permits for the desalination
plant, one (or more) plan(s) shall be provided to the City to show
feasible parking layouts as determined by the Planning Director and
the City Engineer. Parking lot plans shall be designed to complement
and allow installation of the Carlsbad Boulevard frontage landscape
and wall conditioned herein. The operational parameters of the
public parking and public access shall be ones that are mutually
agreeable to both the Owner and the Planning Director.

Fishing Beach Parcel: A public access and public parking easement
shall be granted to the City of Carlsbad for the property known as the
Fishing Beach Parcel for access and on-shore recreational uses,
including public parking. The operational parameters of the on-shore
recreational facilities, public parking, and public access shall be ones
that are mutually agreeable to both the Owner and the Planning
Director. This property, approximately 2.4 acres, is located on the
east side of Carlsbad Boulevard along the Outer Agua Hedionda
Lagoon and stretches from the lagoon inlet jetty to a point at an
existing fence about 1,500 feet south. Cabrillo Power I LLC or their
assignee shall retain the right to close the Fishing Beach property to
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public use and access from time to time during periodic dredging
cycles as approved for lagoon maintenance.

b. Carlsbad Boulevard: From the southerly boundary of the Precise
Development Plan to the northerly boundary of Specific Plan 144, dedicate
additional right-of-way for public street and utility purposes along the
easterly side of Carlsbad Boulevard. Width of additional right-of-way shall
be one (1) foot to the satisfaction of the City Engineer.

c. The Owner of the Precise Development Plan property shall enter into an
agreement with the City whereby the Owner:

PC RESO NO. 6088

Acknowledges that the existing storm drain facilities across Precise
Development Plan property may be of inadequate size to contain the
100-year storm flows.

ii. Acknowledges that under existing NPDES requirements applicable to

the Owner’s property that Owner has legal obligations to prevent
illegal or unpermitted discharges into the Agua Hedionda Lagoon or
Pacific Ocean under expected drainage water flows, and no releases of
hazardous materials or pollutants as the result of drainage flows
across the Precise Development Plan property.

Subject to any Owner-initiated development which requires a formal
amendment to the Precise Development Plan, regardless of any
potential exemption based upon square footage, Owner shall
irrevocably offer to dedicate a public drainage easement over the
existing main storm drain line carrying public drainage water across
the Precise Development Plan property. The offer shall include
additional width and rights to allow for the complete construction,
operation and maintenance of the existing storm and future Drainage
Master Plan (DMP) Facility BAA to the satisfaction of the City
Engineer. The offer may allow for Owner to adjust the exact
alignment or increase the capacity of the new drainage facility at
Owner’s expense to accommodate the flow in the existing drainage
facility, prior to the City’s construction of any facilities. After
construction of the facilities, the City may allow Owner to relocate the
existing storm drain facilities at Owner’s expense if the relocated
alignment is acceptable to the City Engineer or eliminate the existing
facility at Owner’s expense if eliminating the existing facility is
acceptable to the City Engineer. Prior to acceptance of the existing
private storm drain and the proposed drainage easement by the City,
the Owner shall remove all liens and encumbrances from the
easement property proposed for dedication that would interfere with
the construction, operation, or maintenance of the existing and future
drainage facilities to the satisfaction of the City Engineer, including
buildings, structures, and pipelines. The agreement and its provisions
shall be subject to the satisfaction of the City Engineer and the City
Attorney.

-11-
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Coastal Rail Trail - Prior to occupancy, dedicate an easement for the Coastal
Rail Trail in a location within the boundaries of the Precise Development
Plan that is mutually acceptable to the City and Owner or its successor in
interest.

Agua Hedionda Lift Station Site and Vista-Carlsbad Interceptor Sewer
Pipeline - Prior to occupancy, dedicate an easement for the Agua Hedionda
Lift Station Site and Vista-Carlsbad Interceptor Sewer Pipeline in a location
within the boundaries of the Precise Development Plan that is mutually
acceptable to the City and the Owner or its successors in interest.

17.  Prior to the issnance of any grading or building permits for construction within the
Precise Development Plan area, other than the desalination plant, Owner shall:

i)

Pay the City’s Planned Local Drainage Area (PLDA) fee for the property
encompassed by the entire Precise Development Plan, excluding the
desalination plant site, in accordance with the City’s PLDA fee program at
time of building or grading permit issuance. Owner shall pay PLDA fees for
any owner-initiated development which requires a formal amendment to the
Precise Development Plan, regardless of any potential exemption based upon
square footage.

Construct that portion of Master Drainage Plan facility BAA which is
proposed to be located on Owner’s property within the Precise Development
Plan area, subject to fee credits and reimbursements, if any, as may be
provided in the then current City Drainage Ordinance. Owner may also
request reimbursement from applicable fund sources from the City
Redevelopment Agency. Owner shall construct that portion of facility BAA
for any owner-initiated development which requires a formal amendment to
the Precise Development Plan.

18.  Owner shall not challenge any aspect of the Carlsbad Seawater Desalination Plant’s
Environmental Impact Report before the California Coastal Commission or in any court
of law for any reason or purpose.

PC RESO NO. 6088 -12-
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NOTICE

Please take NOTICE that approval of your project includes the “imposition” of fees,
dedications, reservations, or other exactions hereafter collectively referred to for convenience as
“fees/exactions.”

You have 90 days from date of final approval to protest imposition of these fees/exactions. If
you protest them, you must follow the protest procedure set forth in Government Code Section
66020(a), and file the protest and any other required information with the City Manager for
processing in accordance with Carlsbad Municipal Code Section 3.32.030. Failure to timely
follow that procedure will bar any subsequent legal action to attack, review, set aside, void, or
annul their imposition.

You are hereby FURTHER NOTIFIED that your right to protest the specified fees/exactions
DOES NOT APPLY to water and sewer connection fees and capacity charges, nor planning,
zoning, grading or other similar application processing or service fees in connection with this
project; NOR DOES IT APPLY to any fees/exactions of which you have previously been given a
NOTICE similar to this, or as to which the statute of limitations has previously otherwise
expired.

PASSED, APPROVED AND ADOPTED at a regular meeting of the Planning

Commission of the City of Carlsbad, California, held on the 3rd day of May 2006 by the

following vote, to wit:

AYES: Chairperson Montgomery, Commissioners Baker, Cardosa,
Heineman, Montgomery, Segall, and Whitton

NOES:

ABSENT:

ABSTAIN:, Commissioner Dominguez

MARCELA ESCOBAR-ECK /
Planning Director

PC RESO NO. 6088 -13-
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EXHIBIT X
May 3, 2006

ORDINANCE NO..

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
CARLSBAD, CALIFORNIA, APPROVING A PRECISE
DEVELOPMENT PLAN PDP 00-02 FOR (1) THE EXISTING 95-
ACRE ENCINA POWER STATION (EPS), LOCATED AT 4600
CARLSBAD BOULEVARD IN LOCAL FACILITIES
MANAGEMENT ZONES 1 AND 3 AND GENERALLY NORTH OF
CANNON ROAD, SOUTH OF AGUA HEADIONDA LAGOON,
EAST OF THE PACIFIC OCEAN, AND WEST OF INTERSTATE
5, AND; (2) THE PROPOSED CARLSBAD SEAWATER
DESALINATION PLANT, WHICH WOULD BE LOCATED ON THE

GROUNDS OF THE EPS.

CASE NAME: PRECISE DEVELOPMENT PLAN AND
DESALINATION PLANT

CASE NO.: PDP 0-02

WHEREAS, the City Council of the City of Carlsbad, California has reviewed and
considered a request to approve Precise Development Permit 00-02 for the Encina Power
Station and Carisbad Seawater Desalination Plant; and

WHEREAS, after procedures in accordance with the requirements of law, the
City of Carisbad has determined that the public interest indicates that said Precise Development
Plan be approved.

WHEREAS, the City Council did on the day of , hold a duly noticed

public hearing as prescribed by law to consider said request; and

WHEREAS at said public hearing, upon hearing and considering all testimony
and arguments, if any, of all persons desiring to be heard, said Commission considered all
factors relating to the Specific Plan Amendment; and

NOW, THEREFORE, the City Council of the City of Carisbad does ordain as
follows:

SECTION I: That Precise Development Plan PDP 00-02, dated May 3, 2006, on
file in the Planning Department and incorporated by reference herein is approved. All

development of the property shall substantially conform to the approved plan as conditioned.
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SECTION II: That the findings and conditions of the Planning Commission in
Planning Commission Resolution No. 6088 shall also constitute the findings and conditions of
the City Council.

EFFECTIVE DATE: This ordinance shall be effective thirty days after its
adoption, and the City Clerk shal! certify to the adoption of this ordinance and cause it to be
published at least once in a publication of general circulation in the City of Carisbad within
fifteen days after its adoption. Notwithstanding the preceding, this ordinance is subject to a
coastal development permit issued by the California Coastal Commission and shall not be
effective until it is approved by the California Coastal Commission.

INTRODUCED AND FIRST READ at the regular meeting of the Carisbad City
Councilonthe ___dayof 2006, and thereafter.
nm
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PASSED, APPROVED AND ADOPTED at a regular meeting of the City Council

of the City of Carisbad, California, on the
vote, to wit:

AYES:

NOES:

ABSENT:

ABSTAIN:

APPROVED AS TO FORM AND LEGALITY

RONALD R. BALL, City Attorney

CLAUDE A. LEWIS, Mayor
ATTEST:

LORRAINE M. WOOD, City Clerk
(SEAL)

day of , by the following
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RECORDED AT THE REQUEST OF
AND WHEN RECORDED MAILL TO:
STATE OF CALIFORNIA

State Lands Commission

Attn; Title Unit

100 Howe Avenue, Suite 100-South
Sacramento, CA 95825-8202

STATE OF CALIFORNIA
OFFICIAL BUSINESS

Document entitled to free recordation
pursuant to Government Code Section 27383

SPACE ABOVE THIS LINE FOR RECORDER'S USE

STATE OF CALIFORNIA
STATE LANDS COMMISSION

AMENDMENT OF LEASE PRC 8727.1

WHEREAS, the State of California, acting through the State Lands Commission, hereinafter
called Lessor, and, Cabrillo Power I LLC, hereinafter called Cabrillo, have heretofore entered into an
agreement designated as Lease PRC 8727.1, authorized by the Lessor on May 10, 2007 and executed
August 14, 2007, whereby the Lessor granted to said Lessee a General Lease — Industrial Use covering
certain State Land situated in San Diego County, hereinafter referred to as Lease Premises (“Lease
Premises™); and

WHEREAS, Scction 4, Paragraph 15(e) provides that the Lease may be terminated and its
terms, covenants and conditions amended, revised or supplemented only by mutual written agreement of
the parties; and

WHEREAS, Cabrillo and Poseidon (Channelside) LLC, hereafter referred to as Poseidon, have
entered into an Agreement dated July 11, 2003; and

WHEREAS, the Agreement between the Cabrillo and Poseidon provides for a use of the Lease
Premises that is not allowed under current provisions contained in the Lease; and

WHEREAS, Poseidon has applied to the Lessor to use the Lease Premises for desalination
purposes; and

WHEREAS, by reason of the foregoing, it is now the desire of the parties to amend the
foregoing Agrecement.

NOW THEREFORE, the parties hereto agree as follows:

SECTION 1 - BASIC PROVISIONS and MAILING ADDRESS is amended to include
Poseidon as a Co-Lessee, whose mailing address is 501 W. Broadway, Suitc 1260, San Diego, CA
92101. Any reference to “Lessee” in this lease shall refer to both Cabrillo and Poseidon as Co-Lessees.

SECTION 1 — LAND USE OR PURPOSE is amended to include desalination use of the
existing improvements by Poscidon.



SECTION 2 ~ SPECIAL PROVISIONS shall be amended to include the following amendment
to paragraph 8 (which replaces the prior paragraph 8) and to add paragraphs 10 through 23 as separate
obligations of Poseidon:

8.

10.

Authorized Uses:

It is the intent of the parties to this lease that the improvements and activities authorized
herein are for the exclusive use of the Co-Lessees, Cabrillo and Poseidon, in conjunction
with Cabrillo’s existing power plant cooling water system involving the intake of sea
water and the commingling of brine water discharge from Poseidon’s desalination
facility. The test desalination facility shall cease operation prior to the operation of the
Poseidon desalination facility.

Poseidon shall, at all times during the term of the Lease, comply with the Energy
Minimization and Greenhouse Gas Reduction Plan (the GHG Plan), as adopted by the
California Coastal Commission on August 6, 2008, except that, notwithstanding the
provisions of that Plan:

a) In addition to Poseidon’s offset requirements under the GHG Plan, Poseidon shall
be deemed to have fully offset construction and operational impacts of the
desalination facility by obtaining an additional 25,000 tons of carbon
offsets/Renewable Energy Certificates (RECs), subject to the verification
procedures in the GHG Plan, as a one-time obligation, to be purchased prior to
operation of the desalination facility;

b) The provisions of Section III(E) of the Energy Minimization and Greenhouse Gas
Reduction Plan (the GHG Plan), as adopted by the California Coastal
Commission on August 6, 2008, entitled, “Contingency if No GHG Reduction
Projects are Reasonably Available,” shall apply to Poseidon’s lease, except that if:
i) offsets in an amount necessary to mitigate the Project’s GHG emissions are not
reasonably available; ii) the “market price” for carbon offsets or RECs is not
reasonably discernable; (iii) the market for offsets or REC:s is suffering from
significant market disruptions or instability; or (iv) the market price has escalated
10 a level that renders the purchase of offsets/RECs economically infeasible to the
Project, then: Poseidon may delay or postpone acquisition of carbon offsets or
RECs required under this lease for a period of up to three years from the date
acquisition of the offset is due, provided that: i) Poseidon shall bank the
minimum purchase price of $10 per ton of carbon required to be offset per year
during the market disruption as required under Section III(E) of the GHG Plan;
and ii) that within three years from the date that acquisition of the annual offset
would otherwise be due, Poseidon shall acquire those carbon offsets or RECs as
required under this lease for that annual offset, regardless of cost per ton of
carbon offsets required.

c) This sub-paragraph was intentionally left blank.
d) This sub-paragraph was intentionally left blank.

a) Poseidon shall, at all times during the term of the Lease, comply with the Marine
Life Mitigation Plan, as adopted by the California Coastal Commission on
August 6, 2008. Poseidon will provide copies of all reports that are required to be

2



12.

14.

provided to the California Coastal Commission to the Lessor’s Executive Officer
at the time any such reports are required to be submitted to the California Coastal
Commission. The restoration project shall require up to 55.4 acres of wetlands
restoration to be implemented in two Phases, with the first Phase (Phase I)
comprising not less than 37 acres of wetlands restoration, and the second Phase
(Phase II) comprising up to an additional 18.4 acres. Obligations for Phase II of
the wetland mitigation comprise 18.4 acres, but may be proportionally reduced by
the California Coastal Commission if it finds that Poseidon has reduced marine
life impacts caused by entrainment and impingement.

b) The provisions of the Marine Life Mitigation Plan not withstanding, Poseidon
shall request an amendment to Lease PRC 8727.1 if Poseidon desires to receive
mitigation credits for direct benefits to marine life from dredging that would
otherwise be required pursuant to compliance with the Marine Life Mitigation
Plan.

c) Poseidon shall at all times during the term of the Lease, comply with the post
restoration monitoring and remediation requirements set forth in the Marine Life
Mitigation Plan Section 5.4 for ensuring the success of the wetlands restoration
site(s), provided that the standards include success criteria from four existing
relatively undisturbed sites and that Poseidon achieve a 95% confidence level of
success for the restoration required. Should the Coastal Commission amend
Section 5.4 at any time, Poseidon shall request amendment of this Lease.

Poseidon, without interference with, or interruption of, powerplant scheduled operations
and at its sole cost and expense, shall use the best available design, technology, and
mitigation measures at all times during which this Lease is in effect to minimize the
intake (impingement and entrainment) and mortalify of all forms of marine life associated
with the operation of the desalination facility as determined by the San Diego Regional
Water Quality Control Board or any other federal, state, or local entity having applicable
jurisdiction.

As reasonably determined by the Lessor, the monitoring, maintenance, and operation of
the wetland restoration site(s) and the reference site(s) may be modified to conform with
equivalent or superior standards and requirements developed by the San Diego Regional
Water Quality Control Board or the California Coastal Commission or any other federal,
state, or local entity having applicable jurisdiction.

Within ten years from the effective date of this Amendment, or upon such earlier time as
agreed to by the Lessor, or upon notice by Cabrillo that it will no longer require the use
of the Lease Premises for the purposes of generating electrical power, Lessor will
undertake an environmental review of the ongoing impacts of operation of the
desalination facility to determine if additional requirements pursuant to Special Provision
paragraph number 12, above, are required. Lessor, at its sole discretion, may hire a
qualified independent environmental consultant, at the sole expense of Poseidon, with the
intent to analyze all environmental effects of facility operations and alternative
technologies that may reduce any impacts found. Lessor may require, and Poseidon shall
comply with, such additional requirements as are reasonable and as are consistent with
applicable state and federal laws and regulations and as Lessor determines are appropriate
in light of the environmental review.

3



Poseidon shall provide copies of all regulatory monitoring and compliance reports
pertaining to the operation of its desalination facility to Lessor at the time of submitting
such reports with any regulatory agency.

a) Poseidon shall provide Lessor with
i) a non-cancelable operational performance deposit in the amount of $1,000,000,
prior to commencement of construction, but not more than one year from the
effective date of the Lease Amendment. At any time during the term of the
Lease, Lessor may require an increase in the amount of the performance
deposit to reflect economic inflation or to cover any additionally authorized
improvements, alterations, or purposes or any modification of rental.
-and-

1i) anon-cancelable wetland performance deposit in the amount of $3,700,000
prior to commencement of operation of the desalination facility to ensure the
implementation of compensatory mitigation, monitoring and maintenance as
described in the approved plan. Fifty percent (50%) of the wetland
performance deposit shall be released when the Lessor’s Executive Officer
determines that construction has been completed in conformance with the plans
approved by the California Coastal Commission. The remainder of the wetland
performance deposit for Phase I of the restoration project shall be
proportionally and incrementally released based upon the productivity of the
wetlands as determined by Lessor’s Executive Officer, based upon the
performance standards as outlined in the Marine Life Mitigation Plan, as
adopted by the California Coastal Commission on August 6, 2008, provided
that any further modification to the performance standards in Marine Life
Mitigation Plan Section 5.4, shall require amendment of Lease PRC 8727.1.

b)  The performance deposit may take one of the forms set out below or some other
form acceptable to Lessor, and shall guarantee Poseidon’s full and faithful
performance of all the terms, covenants, and conditions of this Lease;

) Cash;

(i) A renewable Time Certificate of Deposit from a financial
institution authorized to do business in the State of California,
wherein the principal sum is made payable to the State or order and
both the financial institution and the form of the certificate are
approved by the Lessor’s Staff;

(ili) A Non-Cancelable Bond issued by a responsible surety company
authorized to do business in California, as approved by the
Lessor’s Staff, provided:

(A)  The Bond is automatically renewablc and any alteration of
the bond shall first require 30 days’ prior written notice 10
Lessor, and

(B)  The Bond shall guarantee payment in cash to Lessor of the
performance deposit amount upon receipt of written
demand from Lessor.

4



17.

18.

d)

g)

(iv)  Anirrevocable Standby Letter of Credit in a form acceptable to the
Lessor’s staff.

Regardless of the form in which Poseidon elects to make said performance
deposit(s), all or any portion of the principal sum shall be available
unconditionally to Lessor for correcting any default or breach of this lease by
Poseidon, its successors or assigns or for payment of reasonable and actual
expenses incurred by Lessor as a result of the failure of Poseidon, its successors
or assigns, to perform faithfully any and all of the terms, covenants, and
conditions of this Lease. The wetland performance deposit referenced in
subsection (a)(ii) above shall only be available to cure defaults related to section
11 of this lease. The performance deposit referenced in subsection (a)(i) above
shall be available to cure all other defaults under the lease.

Should Poseidon elect to assign or provide a Time Certificate of Deposit to fulfill
the performance deposit requirements of this Lease, the agreement entered into by
Poseidon with a financial institution to establish a deposit necessary to permit
assignment or issuance of a certificate may allow the payment to Poseidon or
order of interest accruing on account of said deposit.

Should the entire performance deposit or any portion thereof be appropriated and
applied by Lessor for the payment of overdue rent or any such other sum due and
payable to Lessor by Poseidon, then Poseidon, within 30 days after written
demand by Lessor, restore said performance deposit to the required amount. This
Paragraph D is only applicable to the performance deposit and shall not be
applicable to the wetland performance deposit.

Poseidon shall maintain the required performance deposit throughout the Lease
term. Failure to do so shall be deemed a default and shall be grounds for
immediate termination of this Lease Amendment as the same relates to the
additional use approved by this L.ease Amendment.

The performance deposit shall be rebated, reassigned, released, or endorsed to
Poseidon or order, as Poseidon may direct at such time as Poseidon has vacated
the premises, is not in default and has no further obligation under the Lease.
Interest on the performance deposit required hereunder shall accrue for the benefit
of Poseidon and shall be made available to Poseidon from time to time except as
the same is required to remedy or cure any default by Poseidon; provided,
however, that if the performance deposit is given in the form of cash then
Poseidon shall not be entitled to any interest thereon.

Poseidon shall, as a separate obligation, provide to Lessor, prior to commencement of
construction, in the form attached to this Lease Amendment as Exhibit A, or in a form
approved by Lessor’s staff, an unconditional guarantee by parent company Poseidon
Water LLC for full performance by Poseidon of all the obligations under the Lease.

Poseidon shall, prior to the use of the Lease Premises for desalination purposes, provide
to Lessor a detailed report of compliance with Order No. R9-2006-0065, NPDES No.
CA0109223, adopted by the San Diego Regional Water Quality Control Board, on
August 16, 2006, and became effective on October 1, 2006, and any subsequent
amendments thereto.
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19. Poscidon shall provide a written report to the Lessor for use at a public hearing to be
conducted by Lessor within five years of the effective date of this lease amendment in
order to publicly review and evaluate Poseidon’s compliance with the terms of the lease
as provided for in Section 4, Paragraph 6 including, but not limited to, compliance with
the federal Clean Water Act, and California’s Porter-Cologne Water Quality Control Act.

20. In the event that Poseidon fails to comply with any or all of its separate obligations under
this Lease, Lessor may terminate Poseidon’s rights under this Lease Amendment. Such
termination shall not affect any or all of Cabrillo’s rights or obligations under this Lease.
Additionally, assuming that Cabrillo is not otherwise in default of any of its separate
obligations under this Lease, no default by Poseidon of any or all of its separate
obligations under this Lease will give Lessor the right to terminate any of Cabrillo’s
rights under this Lease.

21. Poseidon shall not make any changes in use or operation of the intake channels and jetties
without prior authorization by Lessor.

22. Poseidon shall be responsible for reimbursing all of Lessor’s reasonable staff expenses
incurred by Lessor and its Staff to monitor compliance by Poscidon of all of its
reservations, terms, covenants and conditions of the Lease for the term of the Lease.
Upon execution of the Lease Amendment, Poseidon shall execute a Reimbursement
Agreement with the Lessor specifying the mechanism by which all actual costs by Lessor
shall be reimbursed. An expense deposit of $25,000 shall be paid to and held by the
Lessor as a cash surety to ensure performance of this paragraph.

23. Posecidon acknowledges that it is responsible for Section 4 General Provisions of Lease
PRC 8727.1, except as otherwise noted below.

SECTION 2 - SPECIAL PROVISIONS shall be amended to include the following paragraph
24 as a separate obligation of Cabrillo:

24, Cabrillo shall notify Lessor in writing prior to discontinuing its use of the Lease
Premises in connection with the production of electricity. Upon receipt of notification
by Lessor, Cabrillo may apply to Lessor for approval of an assignment of its
obligations under the lease to Poseidon. In considering Cabrillo’s application for
approval of an assignment, Lessor will take into account Poseidon’s past performance
and the likelihood that Poseidon could and would carry out all obligations under the
lease as sole lessee. In the event that Lessor finds that there is a substantial probability
that Poseidon would not or could not carry out all such obligations, then Lessor may
disapprove the assignment, in which case, at Cabrillo’s option, the lease would
terminate or Cabrillo would remain as Co-Lessee.

SECTION 2 - SPECIAL PROVISIONS shall be amended to include the following paragraph
25:

25.  Cabrillo and Poseidon shall be jointly and severally liable for all provisions of this
Lease except for those provisions that specify a separate obligation of one or the other.

SECTION 4 - GENERAL PROVISIONS is amended as follows:



Paragraph 11, Default and Remedies, (a) Default, Paragraph (4) is hereby deleted in its
entirety and is replaced with the following:

(4)  Co-Lessees’ failure to obtain, maintain and comply with all
necessary governmental permits or other entitlements;

The effective date of this amendment to the aforesaid Agreement shall be August 22, 2008. This
Amendment, consisting of seven pages together with Exhibit A, consisting of four pages, is a portion of
document number PRC 8727.1, with a beginning date of December 14, 2006, consisting of four sections
with a total of fourteen pages. All other terms and conditions of this lease shall remain in full force and
effect. This Agreement will become binding on the Lessor only when duly executed on behalf of the
State Lands Commission of the State of California.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date
hereafter affixed.

CO-LESSEES: LESSOR:
*CABRILLO POWER [, LLC STATE OF CALIFORNIA
STATE LANDS COMMISSION

/655' M By:

Title: __ PRES/1DEST Date:

Date: AovEr Aere. 'L‘/i 2008
*POSEIDON RESOURCES (CHANNELSIDE), LLC

e

County of
m&embmwmem Jes% Alg

persongily appeared and_ ¢ o\gfjc«v‘
o D e i et
Sl TS OGS name(s) efare to the within instrument and

Title: W, YOS (Of e 10 me that executed the saine in hiserhfelr authortzed

and that by Aheir signature(s) on the instrument the person(s), orlhunw
upon behalf of which the person(s) acled, executad the instrument,

pate:  Moveimicn 2¢, Zoof ety undor PENALTY OF PERJURY under i o of e Sl ofCalfomiatha e

WITNESS my hand and official jea./ﬂ s A

e e T

*All signatures must be acknowledged This Lease was authorized by the California State
Lands Commission on




EXHIBIT A
PRC 8727.1 LEASE AMENDMENT

GUARANTY

Poseidon Water LL.C, a Delaware limited liability company (“Guarantor”), owns
Poseidon Carlsbad LLC, which in turn owns Poseidon Resources (Channelside)
LLC (Poseidon Resources). POSEIDON RESOURCES is a Co-Lessee under General
Lease — Industrial Use Lease No. PRC 8727.1 (the “Lease™) granted by the State of
California acting by and through the State Lands Commission (“Lessor”). For valuable
consideration, the receipt and sufficiency of which are hereby acknowledged by the
undersigned, Guarantor hereby unconditionally guarantees performance of all the
terms, covenants, conditions, agreements, and obligations of POSEIDON
RESOURCES under the Lease in the same manner and to the same extent as though

Guarantor were the co-lessee thereunder (the “Obligation”).». . ... - ..

This is a continuing and absolute Guaranty relating to the Obligation, irrespective of
any release of, or granting of time or any other forbearance or indulgence to
POSEIDON RESOURCES. Modifications of or alterations or changes which may be
made in the Lease, or in the terms, duties and obligations imposed thereunder shall not
in any way release the Guarantor, either in whole or in part, from any liability arising
under this Guaranty. Notice to the Guarantor of any such modifications, alterations,

changes, extensions or forbearance is hereby waived.

If, during the term this Guaranty is in effect, POSEIDON RESOURCES fails to timely

perform any Obligation including without limitation, any obligation of POSEIDON

He



RESOURCES to make any monetary payment provided for thereunder, and fails to
cure any such failure in the manner and within the period of time provided within the
Lease, Guarantor will tender performance of such obligation directly for Lessor’s
benefit promptly upon Lessor’s demand therefor, and without Lessor having to make
prior demand upon POSEIDON RESOURCES. Notwithstanding the preceding
sentence, the obligations of the Guarantor hereunder are independent of the obligations
of POSEIDON RESOURCES, and a separate action or actions may be brought and
prosccuted against the Guarantor whether an action is brought against POSEIDON
RESOURCES or whether POSEIDON RESOURCES is joined in any such action or

actions.

The Guarantor waives: (a) any right to require the Lessor to (i) proceed against
POSEIDON RESOURCES; (ii) proceed against or exhaust any security or other
guarantor; or (iii) pursue any other remedy in Lessor’s power whatsoever; and (b)

notice of acceptance of this Guaranty.

The Guarantor represents and warrants to Lessor that (a) all authorizations, approvals,
notices, filings and other action required by the internal documents governing the
Guarantor and the regulatory authorities having jurisdiction over the Guarantor in
connection with the due authorization, execution and delivery of this Guaranty has been
duly obtained or made and are in full force and effect; and (b) this Guaranty has been
duly executed and delivered by the Guarantor and constitutes the legal, valid and
binding obligation of the Guarantor enforceable against the Guarantor in accordance

with its terms.



THIS GUARANTY SHALL BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH THE LAW OF THE STATE OF CALIFORNIA WITHOUT
REGARD TO PRINCIPLES OF CONFLICTS OF LAWS. The Guarantor, by its
execution of this Guaranty, hereby submits to the non-exclusive jurisdiction of the
courts of the State of California and of the United States of America in connection with
any action or proceeding relating to this Guaranty and hereby consents to service of
process or other summons in any such action or proceeding brought by Lessor against it
in any such court by means of registered mail to the last known address of the
Guarantor. Nothing herein, however, shall prevent service of process by any other
means permitted by law or the bringing of any such action or proceeding in any other

jurisdiction.

None of the terms or provisions hereof may be waived, altered, modified or amended
except by a writing duly signed by the Lessor and by the undersigned. If any term
hereof shall be held to be invalid, illegal or unenforceable in any jurisdiction, the
validity of all other terms shall in no way be affected thereby in that jurisdiction, and
the unenforceability in that jurisdiction shall in no way affect the validity or

enforceability of that or any other terms hereof in any other jurisdiction.

This Guaranty shall be binding on the Guarantor and its successors and assigns and
shall inure to the benefit of the Lessor. This Guaranty shall not be deemed to benefit

any person except POSEIDON RESOURCES and Lessor.



In witness whereof, the Guarantor has caused this Guaranty to be executed on its behalf

by its duly authorized representative, as of this______ day of August, 2008.
POSEIDON WATER LLC
By:
Name:
Title:

(Attach Notary of Authorized Signature)

(Autach Delegation of Authority of Signatory)
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STATE OF CALIFORNIA—THE RESQURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000
SAN FRANCISCO, CA 94105-2219

VOICE AND TDD (415) 904- 5200 Clle here tO gO
FAX (415) 904- 5400
to the report addendum.
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RECOMMENDED
REVISED CONDITION COMPLIANCE
FINDINGS
November 21, 2008
To: To Commissioners and Interested Parties
From: Peter Douglas, Executive Director

Alison Dettmer, Deputy Director
Tom Luster, Staff Environmental Scientist

Regarding: Condition Compliance for CDP No. E-06-013 — Poseidon Resources
(Channelside), LLC; Special Condition 8: Submittal of a Marine Life
Mitigation Plan

Commissioners on Commissioners Achadjian, Blank, Burke, Hueso, Kram, Lowenthal,
Prevailing Side: Neely, Potter, Reilly, Shallenberger, and Chair Kruer

Exhibit 1: Approved Marine Life Mitigation Plan (MLMP)

Exhibit 2: Staff’s Proposed Draft MLMP Conditions (June 2008)

Exhibit 3: Poseidon’s August 2, 2008 Proposed MLMP and attachments

Exhibit 4: Transcript of August 6, 2008 hearing (Commission deliberations only)
STAFF NOTE

Staff prepared these recommended Revised Findings to reflect the Commission’s August 6, 2008
decision approving a Marine Life Mitigation Plan for the Poseidon desalination facility in
Carlsbad, San Diego County. The Plan is required pursuant to Special Condition 8 of Coastal
Development Permit #E-06-013. The Commission’s approval at the August hearing included
modifications to the Plan proposed by both staff and Poseidon. Because the Commission’s
action differed from staff’s recommendation, revised findings are necessary. The recommended
Revised Findings herein support the Plan as approved by the Commission and are based on
staff’s review of the August 6, 2008 hearing transcript and the record before the Commission.
Recommended changes from the August 6" document are shown in strikethzough and bold
underline text.
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Please note that the Commission required Poseidon to submit within 60 days of Commission
approval a revised Plan for Executive Director review and approval that incorporates the
Commission’s approved modifications. Poseidon submitted a plan in early October 2008, which
has been reviewed and approved by the Executive Director, and is attached as Exhibit 1.

SUMMARY

On November 15, 2007, the Commission conditionally approved CDP E-06-013 for Poseidon
Resources (Channelside), LLC (Poseidon) for construction and operation of a desalination
facility to be located adjacent to the Encina Power Plant in Carlsbad, San Diego County. As part
of the Adopted Findings for its approval, the Commission imposed Special Condition 8, which
required Poseidon to submit for further Commission review and approval, a Marine Life
Mitigation Plan (ML.MP, or the Plan).!

In June 2008, Commission staff provided to Poseidon recommended conditions to include
in its Plan (see Exhibit 2). On July 7, 2008, Poseidon submitted to Commission staff its-a
proposed Marine Life Mitigation Plan (the Plan). On August 2, Poseidon submitted a revised

versron of that Plan (see EXhlblt 3) —"Phiﬁepeft—pfewdes—staﬁls-malyms—eﬁhe—?laﬂ—smﬁls

At its August 6, 2008 hearing, the

Commission approved a modified Plan. Because the Commission’s action differed from
staff’s recommendation, revised findings are necessary.

insThe Commission modified the

Plan as follows:

1) Poseidon shall-is to create or restore between-up to 55.4 and-68 acres of coastal estuarine
wetland habitat within the Southern California Bight. For Phase I, within 10 months of
issuance of the desalination facility’s coastal development permit (CDP), Poseidon
must submit proposed site(s) and a Preliminary Restoration Plan for Commission
review and approval. Within two years of issuance of the CDP for the desalination
facility, Poseidon must submit a complete CDP application to restore at least 37

! The Commission’s approval of this CDP also included Special Condition 10, which required Poseidon to submit
for Commrssron rev1ew and approva] an Energy Mmrmlzatlon and Greenhouse Gas Reductlon P]an :Phat—Speeial

%O&Gemrmsmn—heaﬁng— The Commlssmn approved the Energy Mmlmlzatlon and Greenhouse Ga

Emission Reduction Plan at its August 6, 2008 hearing. The recommended Revised Findings for that Plan are
on the Commission’s December 2008 hearing agenda as Item W16b.




Item W16a: E-06-013 — Condition Compliance for Special Condition 8
Poseidon Resources Corporation, Marine Life Mitigation Plan
November 21, 2008 — Page 3 of 19

acres of estuarine wetlands. For Phase 11, Poseidon must within five years of
issuance of the Phase I CDP submit a complete CDP application either to restore an
additional 18.4 acres of estuarine wetlands or to propose reducing or eliminating
this Phase 11 restoration requirement by instead implementing technologies not
currently available or feasible that would reduce entrainment levels below currently
anticipated levels or by undertaking dredging in Agua Hedionda Lagoon in a
manner that warrants mitigation credit. Poseidon may apply to do all 55.4 acres of
restoration during Phase 1.

2) Poseidon shall implement its Marine Life Mitigation Plan in conformity to the conditions
provided in Exhibit 2 of this-memerandum these Findings.

3) Within 60 days of the Commission’s approval of this-medified-the Plan (i.e., as
approved at the August 6, 2008 hearing), Poseidon shall submit for the Executive
Director’s review and approval a revised Plan that includes these modifications.

The first recommendation-modification is based on a review of Poseidon’s proposed Plan by
staff and the Commission’s independent scientific experts.” Poseidon’s entrainment study
identified impacts that these reviewers believe require more mitigation than Poseidon has-had
proposed. Staff-furtherbelieves-thattThis amount of mitigation is necessary to ensure the
project conforms to Special Condition 8 and Sections 30230, 30231, and 30260 of the Coastal
Act. Based on results from Poseidon’s entrainment study, this-range-in-aereage—from-55-10-63

acres—represents-therange-in-statistical confidence-that-would 55.4 acres of wetland
restoration will provide the Commission with 80% -e-55-aeres)}-+6-95% confidence G-e568

aeres) that the mitigation weuld-will fully mitigate the impacts identified in the study. Section
4.2 of this-memerandum-these Findings provides a more detailed discussion.?

The second recommendation-is-meant-to-modification ensures that mitigation is timely and
successful. It weuld-requires Poseidon to implement its mitigation subject to the conditions
similar to those the Commission required of Southern California Edison at its San Dieguito
Restoration Project (see, for example CDPs #183-73 and #6-04-88). Although Poseidon’s
current Plan does not commit to provide mitigation at a particular site, Poseidon had previously
identified a mitigation site in San Dieguito Lagoon adjacent to Edison’s as the-best its preferred
location to mitigate for its entrainment impacts. Staffrecommends-the-twe-projects-be-heldto
similar standards: The Commission’s scientific experts eoncur-with-this-recommendation
recommend that the two restoration projects be subject to similar standards (see Exhibit 1
— Approved Conditions for Marine Life Mitigation Plan). Section 4.2 provides a more
detailed discussion of this reecommendation-modification.

2 Staff consulted with members of the Commission’s Marine Review-Committee Scientific Advisory Panel (SAP).
Committee members are identified in Section 3.0 of this memorandum.

-3 A
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The third recommendation-modification is meant-to help ensure Poseidon and-the-Commission

implements the appreved-mitigation plan_as approved. Additionally, the 60-day deadline in the
recommendation weuld-be is consistent with the requirement imposed by the San Diego
Regional Water Quality Control Board that Poseidon provide a mitigation plan for Board
approval by October 9, 2008.*

1.0 MOTION & RESOLUTION ....couiiiierenie ettt ettt sttt sttt s ena e 4
1.1  Recommended-Modifications.........c.ccocueeeviiiieinierec e e 5
2.0  STANDARD OF REVIEW .....ooiiiiriiictetee ettt et sas b ss e nese s 6
3.0  Plan Development and REVIEW ........cc.covevierviericieerieiirinieieieeeeeiteee e e e sesenneas 7
4.0 ANALYSIS FOR CONFORMITY TO SPECIAL CONDITION 8.........c.ccceevverrcrenrennen, 8
4.1 Plan DeSCIIPLION. ......cccoueieieieieteteee ettt e a e s be s esen 9
4.2  Analysis — Adequacy of Mitigation ..........cecceeeieeeeeieieiicieeceeeee e 10
42.1 Analysis of Poseidon’s Entrainment Study ........cc.cceoeieeieeeieceeieeeeecvenne, 10
422 Determining the mitigation needed to address identified impacts........................ 13
423 Analysis of Proposed Mitigation Phasing...........coccceverueoieieeeerieceereieee e, 16
4.2.4 Analysis of dredging as project mitigation ............ccccceeueeeerreriecerreerenreeseereereerenan 17

4.3 Analysis — Assurance that Mitigation will Succeed ..........ccoeveevevrevinvecceecrinriieeerece, 18

1.0 MOTION & RESOLUTION

Motion:

that the Commission adopt the revised findings in support of the Commission’s action

on August 6, 2008 to approve the Marine Life Mitigation Plan as compliant with
Special Condition 8 of CDP E-06-013.”

* The Regional Board’s Order, adopted on April 9, 2008 requires, in part: “Within six months of adoption of this
resolution, Poseidon shall submit to the Regional Board Executive Officer, for approval by the Regional Board an
amendment to the Plan that includes a specific proposal for mitigation of the impacts, by impingement and
entrainment upon marine organisms resulting from the intake of seawater from Agua Hedionda Lagoon, as required
by Section VI.C.2(e) of Order No. R9-2006-0065; and shall resolve the concerns identified in the Regional Board's
February 19, 2008 letter to Poseidon Resources, and the jollowing additional concerns:

a) Identification of impacts from impingement and entrainment;

b) Adequate monitoring data to determine the impacts from impingement and entrainment;

¢) Coordination among participating agencies for the amendment of the Plan as required by Section 13225 of
the California Water Code;

d) Adequacy of mitigation; and

e) Commitment to fully implement the amendment to the Plan.
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Resolution to Approve:

Condition-8-of COPE-06-013- The Commission hereby adopts the findings set forth
below for the Commission’s approval of the Marine Life Mitigation Plan as compliant
with Special Condition 8 of CDP E-(06-013 on the ground that the findings support the
Commission’s decision made on August 6, 2008 and accurately reflect the reasons for
it.

acd 14 Q

Staff Recommendation:

1.1

1)

vote on the motion. Passage of the motion will result in the adoption of revised
findings as set forth in this staff report. The motion requires a majority vote of the
members from the prevailing side present at the revised findings hearing, with at
least three of the prevailing members voting. Only those Commissioners on the

prevailing side of the Commission’s action are eligible to vote on the revised
findings.

RECOMMENDED-MODIFICATIONS

Poseidon shall create or restore between up to 55.4 and-68 acres of coastal estuarine
wetland habitat within the Southern California Bight. For Phase 1, within 10 months of
issuance of the desalination facility’s coastal development permit (CDP), Poseidon
must submit proposed site(s) and a Preliminary Restoration Plan for Commission
review and approval. Within two vears of issuance of the CDP for the desalination
facility, Poseidon must submit a complete CDP application to restore at least 37
acres of estuarine wetlands. For Phase 11, Poseidon must within five years of
issuance of the Phase 1 CDP submit a complete CDP application either to restore an
additional 18.4 acres of estuarine wetlands or to propose reducing or eliminating
this Phase 11 restoration requirement by instead implementing technologies not
currently available or feasible that would reduce entrainment levels below currently
anticipated levels or by undertaking dredging in Agua Hedionda Lagoon in a
manner that warrants mitigation credit. Poseidon may apply to do all 55.4 acres of
restoration during Phase 1.
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2) Poseidon shall implement its Marine Life Mitigation Plan in conformity to the conditions
provided in Exhibit 2 of this-memerandum-these Findings.

3) Within 60 days of the Commission’s approval of this-medified-the Plan (i.e., as
approved at the August 6, 2008 hearing), Poseidon shall submit for the Executive
Director’s review and approval a revised Plan that includes these modifications.

2.0 STANDARD OF REVIEW

The Commission-must-determine-whether-the-subject plan must conforms to Special Condition
8 of CDP E-06-013, which states:

“Marine Life Mitigation Plan: PRIOR TO ISSUANCE OF THE PERMIT, the Permittee
shall submit to and obtain from the Commission approval of a Marine Life Mitigation Plan
(the Plan) that complies with the following:

a) Documentation of the project’s expected impacts to marine life due to entrainment and
impingement caused by the facility’s intake of water from Agua Hedionda Lagoon. This
requirement can be satisfied by submitting a full copy of the Permittee’s Entrainment
Study conducted in 2004-2005 for this project.

b) To the maximum extent feasible, the mitigation shall take the form of creation,
enhancement, or restoration of aquatic and wetland habitat.

¢) Goals, objectives and performance criteria for each of the proposed mitigation sites. It
shall identify specific creation, restoration, or enhancement measures that will be used at
each site, including grading and planting plans, the timing of the mitigation measures,
monitoring that will be implemented to establish baseline conditions and to determine
whether the sites are meeting performance criteria. The Plan shall also identify
contingency measures that will be implemented should any of the mitigation sites not
meet performance criteria.

d) Requires submittals of "as-built” plans for each site and annual monitoring reports for
no less than five years or until the sites meet performance criteria.

e) Defines legal mechanism(s) proposed to ensure permanent protection of each site — e.g.,
conservation easements, deed restriction, or other methods.

The Permittee shall comply with the approved Plan. Prior to implementing the Plan, the
Permittee shall submit a proposed wetlands restoration project that complies with the Plan
in the form of a separate coastal development permit application for the planned wetlands
restoration project.”

The Commission’s Permit Findings supporting Special Condition 8 state that the Plan is to
ensure that all project-related entrainment impacts will be fully mitigated and that marine
resources and the biological productivity of coastal waters, wetlands, and estuaries, will be
enhanced and restored in compliance with Coastal Act Sections 30230 and 30231. The Permit
Findings further state that the Plan must provide mitigation to the maximum extent feasible
through creating, enhancing, or restoring aquatic and wetland habitat and must include
acceptable performance standards, monitoring, contingency measures, and legal mechanisms to
ensure permanent protection of the proposed mitigation sites.
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3.0 PLAN DEVELOPMENT AND REVIEW

On November 15, 2007, the Commission approved CDP No. E-06-013 for Poseidon’s proposal
to construct and operate a desalination facility in Carlsbad, San Diego County. As part of that
approval, the Commission required Poseidon, through Special Condition 8, to submit for
additional Commission review and approval a Marine Life Mitigation Plan addressing the
impacts that will be caused by the facility’s use of estuarine water and entrainment of marine
organisms.

Sinee-After the Commission’s project approval in November 2007, staff and Poseidon have
worked to develop a Plan that would meet the requirements of Special Condition 8 and would be
consistent with the Commission’s Permit Findings. In March 2008, and as required by Special
Condition 8, Poseidon provided a copy of its entrainment study for Commission staff review.
Staff provided the study to Dr. Pete Raimondi, an independent scientist with expertise in
evaluating entrainment studies, for his review and recommendations (described in more detail in
Section 4.0 below).” Dr. Raimondi provided the initial results of his review and
recommendations to Poseidon in April 2008. In May 2008, staff conducted with Poseidon an
interagency meeting with representatives from state and local agencies to determine what
mitigation options might be available and feasible for Poseidon to include as part of its Plan.

Attendees included representatives from:

California Department of Fish and Game City of Carlsbad
California Department of Transportation City of Vista
California State Lands Commission U.S. Fish and Wildlife Service

San Diego Regional Water Quality Control Board

In June 2008, based in part on concerns Poseidon expressed about Dr. Raimondi’s review and

recommendations, staff asked the Commission’s Marine-Review-Committee-MRE)-Scientific

Adyvisory Panel (SAP)® to review Dr. Raimondi’s conclusions and make further

> Dr. Raimondi is Professor and Chair of Ecology and Evolutionary Biology at the University of California, Santa
Cruz Center for Ocean Health, Long Marine Lab. Dr. Raimondi is considered by many to be California’s leading
expert on entrainment analysis. He has been a key participant and reviewer of most of the entrainment studies done
along the California coast during the past decade, including those done for the Diablo Canyon Nuclear Power Plant,
the Huntington Beach Generating Station, Morro Bay Power Plant, and Moss Landing Power Plant. He is also a
member of the Coastal Commission’s Merine-Review-Committee-Scientific Advisory Panel (SAP) responsible for
determining mitigation needed for the San Onofre Nuclear Generating Station (SONGS) and providing review and
oversight for the SONGS mitigation work at San Dieguito Lagoon.

¢ The Marine-Review-Committee SAP is a team of independent scientists that provides guidance and oversight to
the Commission on ecological issues associated with the San Dieguito Restoration Project. That Project is being
implemented by Southern California Edison pursuant to requirements of coastal development permits issued by the
Commission and is meant to mitigate for marine resources losses caused by the San Onofre Nuclear Generating
Station (SONGS). The MarineReview-Committee SAP currently consists of Dr. Richard Ambrose, Professor and
Director of Environmental Science & Engineering Program, Department of Environmental Health Sciences,
University of California Los Angeles; Dr. John Dixon, Senior Ecologist, California Coastal Commission; Dr. Mark
Page, Marine Science Institute, University of California at Santa Barbara; Dr. Pete Raimondi, Professor and Chair
of Ecology and Evolutionary Biology, University of California at Santa Cruz; Dr. Dan Reed, Marine Science
Institute, University of California at Santa Barbara; Dr. Steve Schroeter, Marine Science Institute, University of



Item W16a: E-06-013 — Condition Compliance for Special Condition 8
Poseidon Resources Corporation, Marine Life Mitigation Plan
November 21, 2008 — Page 8 of 19

recommendations for Poseidon to include in its proposed Plan. The MRC-SAP review is
described in more detail in Section 4.0.

Also in June 2008, staff provided Poseidon a copy of the conditions the Commission had
required of Southern California Edison (Edison) for its wetland restoration project at San
Dieguito Lagoon (see Exhibit 2). Until June, Poseidon had been proposing a site adjacent to
Edison’s as the-best-its preferred site for #s-mitigation. Based on the Commission’s Permit
Findings and discussion at the November 2007 hearing, staff recommended to Poseidon that it
incorporate modified versions of the Edison conditions into its proposed Plan to ensure the two
adjacent mitigation sites would be subject to compatible and consistent mitigation requirements.
These conditions are in Exhibit 21.

On July 7, 2008, staff received Poseidon’s eurrently-proposed Plan for review by the
Commission<{see-ExhibitH). On July 14, 2008, staff again consulted with the MRC-SAP to
evaluate changes Poseidon had proposed in this most recent submittal. On August 2, 2008,
Poseidon submitted a revised Peseidon’s-eurrent-proposed Plan; (see Exhibit 3). and-tThe
results of reviews by staff, Dr. Raimondi, and the MRE-SAP are described in Section 4.0 below.

4.0 ANALYSIS FOR CONFORMITY TO SPECIAL CONDITION 8

Staff’s-evaluation-of-the-propesed-Plan-shows-that- thePoseidon’s proposed Plan, as submitted,
dees-did not ensure conformity to Special Condition 8. Staﬁlreeemmeﬂds—the-lllan—be—mediﬁed

The Commission therefore required modifications to the Plan to address two main areas in
which the Plan deesnetyet did not conform to the condition: 1) the adequacy of mitigation
proposed in the Plan; and, 2) assurances that the Plan will result in successful mitigation being
implemented in a timely manner. :

Section 4.1 below describes the submitted Plan’s key elements and the Commission’s adopted
modifications (shown in Exhibit 1). Sections 4.2 and 4.3 evaluate elements of the Plan that
staffbelieves-require modification. Staffs-recommendations-The modifications are based on
review by staff and by members of the Commission’s Marine-Review-Committee-MRC)
Scientific Advisory Panel (SAP), as described in Section 3.0. They also reflect comments
received from other agencies, 1nclud1ng the U S. Fish and W11d11fe Service and the California
State Lands Comm1s51on he 2 = AEREE sidem-eipressed

feeemmeﬂéaﬁeﬁ—The thlrd modlficatlon wh1ch weuld—requlres Poseldon to submit a rev1sed
Plan that incorporates these modlﬁcatlons would-helps ensure the-Commission-and-Poseidon in

implementing implements the modified Plan.

California at Santa Barbara; and, Dr. Russ Schmitt, Director of Coastal Research Center, University of California at
Santa Barbara.
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PLAN DESCRIPTION

Poseidon’s proposed Plan includesd the following main elements:

Phased Mitigation Approach: Poseidon proposesd that it implement necessary
mitigation in two phases. Phase I would result in 37 acres of wetland restoration or
creation within the Southern California Bight. During this phase, Poseidon would also
conduct technology review to determine whether new or developing technologies would
be reasonably feasible to reduce entrainment. It would also conduct a new entrainment
study ten years after beginning operations to determine whether additional mitigation is
needed for the facility’s entrainment impacts. Phase I would apply during the time
Poseidon’s desalination facility operations are concurrent with operations of the power
plant’s cooling water system.

Phase II would occur if the power plant stops operating or, for three consecutive years,
operates at a level that provides less than 15% of the water Poseidon needs to operate the
desalination facility (i.e., about 16.6 billion gallons per year)’. This amount would be
based on the power plant’s average water use over any three-year period. Under Phase II,
Poseidon would conduct a new entrainment analysis and evaluate potential new
technologies, similar to the review described in Phase I. Poseidon would then provide the
results of those analyses to the Commission for review. If the Commission determines
the analyses show a need for additional mitigation or the evaluations show certain
technologies might reduce entrainment impacts, Poseidon would request its Plan be
amended to require those changes. If additional mitigation is needed, Poseidon would
propose one of the following:

o Assume dredging obligations for Agua Hedionda Lagoon from the power plant and
obtain mitigation credit of up to 81 acres of restoration credit for conducting
dredging; or,

o Provide additional wetland mitigation of up to 5.5 acres.

Suggested Conditions: The-Poseidon’s proposed Plan includesd suggested conditions
that Poseidon would use to implement further studies, evaluate new technologies, select
its mitigation site(s), and implement mitigation options. Many of these are modified
versions of conditions the Commission required Edison use to implement its mitigation
measures for the impacts to marine life from the San Onofre Nuclear Generating Station.
These are discussed in Section 4.3 below.

In adopting the final MLMP, the Commission incorporated several concepts from

Poseidon’s proposed Plan with a number of modifications, including:

Entrainment impacts: The Commission determined that Poseidon’s entrainment

impacts resulted in a loss of marine organisms equivalent to that produced in a 55.4-

acre area of estuarine and nearshore habitat (see Sections 4.2.1 & 4.2.2 below for

details).

7 Poseidon’s average withdrawal of 304 million gallons per day would equal almost 111 billion gallons per year.
15% of that amount is about 16.6 billion gallons, or about 45 million gallons per day.
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¢ Phased mitigation: The Commission required mitigation in up to two phases:

o During Phase 1. Poseidon is to create or restore at least 37 acres of coastal estuarine
wetland habitat in one or two sites within the Southern California Bight. Within 10
months of issuance of the CDP for the desalination facility, Poseidon is to submit a
preliminary site selection and restoration plan for Commission approval, and with
24 months of issuance of that CDP, Poseidon is to submit a complete CDP
application for restoration of at least 37 acres of estuarine wetlands. Poseidon may
choose to restore the full 55.4 acres of wetlands during Phase 1.

o For Phase II, Poseidon must within five years of issuance of the Phase I CDP submit
a complete CDP application to restore an additional 18.4 acres of estuarine
wetlands, or as part of that application may request to reduce or eliminate this
Phase 11 restoration requirement by instead implementing technologies that are not
currently available or feasible to reduce entrainment impacts below currently
anticipated levels or undertaking dredging in Agua Hedionda lagoon in a manner
that warrants mitigation credit.

¢ Required conditions: Poseidon is to implement its Marine Life Mitigation Plan as
modified by the Commission and in conformity to the conditions provided in Exhibit 1
of these Findings. Those modifications require Poseidon to submit within sixty days of
the Commission’s August 6, 2008 approval a revised Plan that includes all required
conditions and modifications for the Executive Director’s review and approval.

4.2  ANALYSIS — ADEQUACY OF MITIGATION
This section evaluates the following elements of Poseidon’s proposed Plan:

Section 4.2.1: Analysis of Poseidon’s entrainment study

Section 4.2.2: Determining the mitigation needed to address identified impacts
Section 4.2.3: Analysis of Poseidon’s phased approach

Section 4.2.4: Analysis of dredging as proposed mitigation

4.2.1 Analysis of Poseidon’s Entrainment Study

Special Condition 8 required Poseidon to submit its entrainment study for Commission staff
review. In March 2008, Poseidon submitted data and modeling results from its study. The study
was conducted using the Empirical Transport Model (ETM), which is used to identify the level
of adverse effect caused by entrainment. The model compares the portion of a population at risk
of entrainment to the portion of that population actually entrained. It calculates this proportional
mortality for each of the main species subject to entrainment, and uses the source water area of
each species — that is, the total volume or area of water in which species are at risk of being
entrained — to calculate the Area of Production Foregone (APF), which provides an estimate of
the average area of habitat that would be needed to produce the organisms lost to entrainment.
As shown below, this APF provides the basis for determining the amount of mitigation needed to
address entrainment impacts.
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As described in Section 3 above, staff provided Poseidon’s data and study results to Dr.
Raimondi for review. In reviewing the study, Dr. Raimondi concluded the following:

Adequacy of Study: Dr. Raimondi found that, as submitted, Poseidon’s study could not be
evaluated for its technical merits or its estimates of impacts. However, by reviewing
additional relevant Poseidon documents and documents from the associated power plant’s
entrainment study, and by working with the consultants that had conducted Poseidon’s study
(Tenera Consultants), Dr. Raimondi was able to determine that the study’s sampling and data
collection methods were consistent with those used in other recent studies conducted in
California pursuant to the protocols and guidelines used by the U.S. EPA, Regional Water
Quality Control Boards, California Energy Commission, and Coastal Commission.

Dr. Raimondi also found that the study provided adequate data to determine the types and
numbers of organisms that would be subject to entrainment and to determine the area of the
source water bodies — that is, the area of Agua Hedionda and nearshore ocean waters where
entrainable organisms would be subject to entrainment. The study identified a source water
area within Agua Hedionda of 302 acres and a nearshore source water area of about 22,000
acres. Poseidon’s calculations were generally consistent with those used in other recent
studies, although the calculations Poseidon used to determine its source water areas differed
from those used in other recent studies to reflect the tidal exchange between Agua Hedionda
Lagoon and the nearshore ocean environment.

Determining the Effects of Poseidon’s Entrainment: Poseidon concluded that the
entrainment caused by 302 MGD of water withdrawal by the desalination facility would
result in an APF of 37 acres in Agua Hedionda Lagoon. Dr. Raimondi’s review revealed that
Poseidon’s APF calculation was accurate, albeit at the 50% confidence level — that is, the 37-
acre APF represented the area for which the study could assure with at least 50% confidence
that the area reflected the full extent of Poseidon’s entrainment impacts in the Lagoon. This
calculation is based on applying standard statistical techniques to the error rates Poseidon
generated in its study. Dr. Raimondi also used those error rates to calculate APFs at the 80%
and 95% confidence levels — that is, the number of acres for which the area of full
entrainment impacts could be described with at least 80% or 95% confidence. This resulted
in APFs of 49 and 61 acres, respectively.

Poseidon’s study did not include an APF for the area of nearshore ocean waters that would be
affected by entrainment; therefore, using Poseidon’s data, Dr. Raimondi calculated an APF
for the entrainment effects Poseidon would cause in these nearshore waters. At the same
50%, 80%, and 95% confidence levels, the APFs would be 55, 64, and 72 acres, respectively.
The APFs for both source water areas and each confidence level are shown in Table 1 below.
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Table 1: APF Totals
Source water areas: APF (in acres) at three levels of
confidence:
50% 80% 95%

Estuarine: 302 acres of 37 49 61
source water

Nearshore: 22,000 acres of 55 64 72
source water

Total APF 92 acres | 113 acres | 133 acres

In its July 3, 2008 proposed MLMP submittal, Poseidon raised a number of concerns with
staff’s and Dr. Raimondi’s review (see also Exhibit B of Poseidon’s August 2, 2008 submittal
in Exhibit 3-efthe-MEMP). In response, and to supplement Dr. Raimondi’s review,
Commission staff requested that the MRG-SAP assess the review and respond to Poseidon’s
concerns.

Poseidon stated its study made a number of conservative assumptions that result in an
overestimate of the mitigation needed. and-thattThose eonservative-assumptions, and the SAP’s
response, include:

e The study overestimated the number of larvae in the lagoon and assumed a greater amount
of entrainable larvae than are actually present. In response, Dr. Raimondi and the MRE
SAP noted that this type of study is based on actual sampling data, not estimates. The data
reviewed were those Poseidon provided from its sampling efforts, so there should be no
overestimate or assumption of a greater number of larvae than were actually sampled. If
Poseidon believes the data are incorrect, that would suggest either that the raw data should be
re-evaluated or the study should be run again. Further, if Poseidon’s contention were true —
that is, if the study overstated the number of larvae in the Lagoon — this would result in a
higher APF and would therefore result in a need for more mitigation.®

o The study assumes the project will render all affected acreage (i.e., the APF) non-functional,
even though that acreage would only be partially affected and would continue to allow
numerous other species to function. In response, the MRE-SAP reiterated that these
entrainment studies do not assume the complete loss of ecosystem function within an area of
APF; instead, they identify only the area that would be needed to replace the numbers and
types of species identified in the study as subject to entrainment. The APF is used to
determine impacts to only those species most affected by entrainment, and the mitigation
resulting from the APF is meant to account only for those effects.

¥ To provide a simple example, the APF is based in part on proportional mortality, which is the ratio of the number
of organisms entrained compared to those at risk of being entrained. Assuming the number of entrained organisms
remains the same, the fewer organisms in the Lagoon, the higher the proportion of those organisms entrained —
therefore, Poseidon’s contention results in a higher proportional impact area.
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o The study protocols assume 100% mortality for entrained organisms; however, Poseidon
believes actual mortality will be significantly lower. Poseidon also contends that it should be
required to provide less mitigation based on its contention of a lower mortality rate. In
response, the MRE-SAP noted that the protocols used in these entrainment studies include an
assumption of 100% mortality based on guidance from the U.S. EPA and reflecting the
practice of California’s State and Regional Water Boards, the California Energy
Commission, and the Coastal Commission in conducting and evaluating these studies. This
assumption applies to these studies regardless of the type of intake and discharge system
being evaluated. For example, although each power plant or desalination facility may use
different water volumes, have different and variable water velocities and levels of turbulence,
use different types of screens, pumps, and other equipment, and draw in a different mix of
organisms, all entrainment studies similar to Poseidon’s have used this same 100% mortality
rate. Further, there are no peer-reviewed scientific studies that support using a lower
mortality rate for different types of power plant or desalination systems that cause
entrainment. In the case of Poseidon’s desalination facility, entrained organisms will be
subject to a number of stressors — including high pressures, significant changes in salinity,
possible high temperature differences if the power plant is operating, etc. — and they will then
be discharged to a different environment than is found in Agua Hedionda. Any one or a
combination of these stressors could result in mortality.

Poseidon’s proposed phased mitigation approach, which is based in part on its contention of
lower mortality rates, is evaluated in more detail below. One element of this approach,
however, is that Poseidon states it might use alternative screening systems to reduce

entramment or entralnment mortallty Hewever—sta#eens*ders—ﬂns—eﬂly—speeulame-at—this

herein—Pursuant to the Commission’s action, if Poseidon proposes to adopt alternative

technologies that are not currently available or feasible to reduce entrainment, it may
apply for reduced mitigation requirements as part of its Phase II CDP application.

Based on the above, and on the reviews conducted by Dr. Raimondi and the SAP, the
Commission concurs with the conclusions of the scientific reviews showing that the

facility’s expected entrainment impacts result in the above-referenced APFs and

incorporates those conclusions into its approval of the Plan.

4.2.2 Determining the mitigation needed to address identified impacts

The APFs generated from the study and shown in Table 1 identify the extent of expected
entrainment impacts, and also serve as the basis for identifying the type and amount of mitigation
needed to address those impacts. Past entrainment studies have generally used the 50%
confidence level APF as the basis for mitigation and applied a mitigation ratio (e.g., 1:1, 2:1, 3:1,
etc.) to compensate for mitigation occurring at a distance from the affected area, to reflect a
temporal loss of habitat functions caused by the impact, to reflect mitigation that provides a
different type of habitat than the affected area, or other concerns. This option is described briefly
later in this Section.
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For this review, however, Dr. Raimondi provided an alternative approach to determine the
amount of mitigation needed, based on two main assumptions:

o First, that any mitigation provided would be in the form of restored habitat similar to the
types of habitat that produced or supported the affected entrained organisms ~ that is, that
mitigation would consist of tidally-influence salt marsh or shallow water areas similar to
those found in Agua Hedionda Lagoon.

e Second, that the mitigation provided would be fully successful — that is, the mitigation site
would provide fully functioning habitat that would meet required performance standards,
contingency plans, etc., required for such projects to ensure success. This was based on an
additional assumption — that Poseidon would be providing mitigation at a site in San Dieguito
Lagoon adjacent to Edison’s restoration site and would be subject to the same conditions the
Commiission required of Edison. Dr. Raimondi and the MREG-SAP believe the conditions
required of Edison provide a high level of certainty that Edison’s restoration efforts will be
successful and that they would provide a similar level of certainty for Poseidon’s mitigation
at this location.

Using the above assumptions, and using the APF figures noted above, Dr. Raimondi concluded
with at least 50% confidence that creating or restoring 37 acres of suitable and fully functioning
estuarine habitat would fully replace the lost productivity of Agua Hedionda Lagoon, that 49
acres would be needed to provide an 80% level of certainty, and that 61 acres would be needed
to reach a 95% level of certainty. By applying the same approach to the nearshore APFs, Dr.
Raimondi concluded that creating or restoring 55 acres of open water habitat would be needed to
provide at least 50% certainty that that entrainment effects in that source water area would be
fully mitigated, that 64 acres were needed to provide 80% certainty, and 72 acres would provide
95% certainty. However, in recognition of the impracticality of creating 55 to 72 acres of
offshore open water habitat and recognizing the relatively greater productivity rates per acre of
estuarine wetland habitats, Dr. Raimondi suggested that these offshore impacts be “converted” to
estuarine mitigation areas. That is, by assuming that successfully restored wetland habitat would
be ten times more productive than a similar area of nearshore ocean waters, every ten acres of
nearshore impacts could be mitigated by creating or restoring one acre of estuarine habitat.’
Applying this 10:1 ratio to the nearshore APFs results in 5.5, 6.4, and 7.2 acres, respectively.
Although this approach would result in “out of kind” mitigation, it is also expected to produce
overall better mitigation — not only is it not practicable to create nearshore, open water habitat,
that habitat type is already well-represented along the shoreline, whereas creating or restoring
coastal estuarine habitat types would support a long-recognized need to increase the amount of
those habitat types in Southern California.'’ These totals are shown Table 2 below.

® This approach — converting offshore entrainment impacts to areas of wetland mitigation — has been used to help
determine mitigation in several recent California power plant siting cases, including Huntington Beach (00-AFC-
13), Morro Bay (00-AFC-12), and others.

1% See, for example, the Southern California Wetlands Recovery Project at http://www.scwrp.org/index.htm
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Table 2: Adjusted APF Totals

Habitat Type APF (in acres) at three Conversion | Resulting APF (in acres) at
levels of confidence ratio three levels of confidence
50% 80% 95% 50% 80% 95%
Estuarine 37 49 61 1:1 37 49 61
Nearshore 55 64 72 10: 5.5 6.4 7.2
Total Mitigation 42.5 55.4 68.2

In sum, Dr. Raimondi concluded that creating 55.4 to 68.2 acres of fully functioning estuarine
habitat similar to habitat in Agua Hedionda Lagoon would provide between 80 to 95%
confidence that Poseidon’s entrainment impacts would be fully mitigated. This conclusion is
also based on Poseidon’s mitigation being subject to conditions similar to Edison’s, which is
discussed in more detail in Section 4.2.3 below.

Poseidon contends that Pr—Raimendi*s-staff’s recommendation to apply an 80-95% level of
certainty for mitigation is “extraordinary and unprecedented” and would result in excess

mitigation for the project’s expected impacts. In response, Dr. Raimondi and the MRC-SAP
state that the dencelevels-used-are-based-on-the-error rates Poseidon caleulatedus parta
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considering uncertainty is a standard practice in data analysis and that such consideration
provides a context for understanding the likelihood that a particular amount of mitigation
will provide full compensation for identified impacts. Staff notes that Poseidon’s
entrainment study included error rates that Dr. Raimondi used initially to calculate a
higher estuarine APF of 87 acres at the 80% confidence level. Dr. Raimondi then used a
different error rate, which he considered more appropriate for this study, to calculate an
APF of 49 acres at the 80% confidence level

Dr. Raimondi’s recommendation of using the 80-95% confidence level is “unprecedented” only
in that past studies have used the 50% confidence level to describe the expected impact and
then applied a mitigation ratio, such as 2:1 or 3:1, to reflect the lower confidence level, and-to
include consideration of mitigation that may be “out of kind”, erprovided at some distance from
the affected area, or may not be fully successful. Dr. Raimondi’s proposal, as supported by the

MRESAP and Commission staff, would actually result in less mitigation acreage than that
standard mitigation approach, but it would have higher certainty of success.

1 poseidon’s study included error rates based on source water sampling, which Dr. Raimondi believed were
unreasonably high. He instead calculated an error rate based on the proportional mortality of each species
being an independent replicate, which he believes better meshes with the logic behind the use of the APF to
determine impacts.
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Based on the discussion above and on the record, the Commission finds that requiring 55.4
acres of estuarine wetland restoration in the Southern California Bight subject to the
conditions shown in Exhibit 1 provides a sufficient degree of certainty that the facility’s
entrainment impacts will be fully mitigated and brings the Plan into conformity to Special

Condition 8 and the Coastal Act’s marine life protection policies.

4.2.3 Analysis of Proposed Mitigation Phasing

As noted above, Poseidon’s Plan includes a proposed phased approach to mitigation, which
would be based on changes in power plant operations or possible changes in technology.
Because of the possibility that Poseidon might in the future adopt technologies that are not
currently available or feasible to reduce entrainment and because of uncertainty regarding
future power plant operations, the Commission finds that it is appropriate to allow phasing
of the mitigation. For the first phase, Poseidon must submit within two years of the
issuance of the CDP for the desalination facility a complete CDP application for wetland
restoration of at least 37 acres. Poseidon may apply during Phase I to implement the entire
55.4 acres of wetland restoration. For the second phase, Poseidon must within five years of
issuance of the Phase I CDP submit a complete CDP application to restore the additional
18.4 acres of restoration, or as part of that application request the Commission reduce or
eliminate the amount of required restoration if Poseidon implements the above-referenced
technologies that result in reduced entrainment or if, as explained below, Poseidon
performs dredging in Agua Hedionda Lagoon in a manner that warrants mitigation credit.

O O 5 O
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ewner- Poseidon proposes a formula by which it could obtain up to 81 acres of credit for
conducting dredging in Agua Hedionda Lagoon. The Commission does not accept this
formula because it does not currently have sufficient information to evaluate the purpose,
nature, or extent of potential dredging, or whether Poseidon would be able to conduct the
proposed dredging. It is possible, however, that Poseidon might carry out future dredging
in a manner that warrants mitigation credit. Poseidon may therefore apply as part of its
Phase II mitigation CDP application for a reduction in restoration requirements in
exchange for mitigation credits that the Commission may consider for Poseidon’s dredging

a a a ' d.-dradcinoc in nad-Q o-Ha
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4.3 ANALYSIS — ASSURANCE THAT MITIGATION WILL SUCCEED

Until recently, Poseidon had proposed that it provide wetland restoration at a site in San Dieguito
Lagoon, adjacent to Edison’s restoration project. Review by staff, Dr. Raimondi, and the MRC
SAP had been based on determining whether that site would provide suitable mitigation. In
April 2008, Dr. Raimondi concluded that Poseidon’s proposed San Dieguito site would likely
provide suitable habitat for the losses of estuarine larvae at Agua Hedionda if the restored habitat
was similar to the habitat affected at Agua Hedionda. In June 2008, Dr. Raimondi and the MREC
SAP also concluded that the San Dieguito site would also provide at least partial mitigation for
some species affected in Poseidon’s nearshore impact area. Also in June, staff provided
Poseidon with a modified version of the conditions the Commission required Edison to meet for
conducting its site selection, construction, monitoring, and other aspects of its restoration plan,
and recommended that Poseidon include these conditions as part of its proposed Plan. These are
provided in Exhibit 2.

Sinee-then;-Several weeks before the August 2008 hearing, Poseidon altered its Plan so that
San Dieguito is-was no longer necessarily Poseidon’s preferred site. The Plan instead proposes
that Poseidon select a site or sites somewhere within the Southern California Bight that meet
conditions shown in Sections 3.1 and 3.2 of the Plan. Those conditions included further
modifications to the conditions staff provided in June.

Staff asked the MRG-SAP to review Poseidon’s two proposed changes — that is, its proposal to
consider sites other than San Dieguito and the modifications in its Plan to staff’s previously
recommended conditions. Regarding, staff’s proposed conditions, the MRE-SAP believes those
conditions — i.e., Exhibit 2 — would generally provide adequate assurance of success for a
restoration project to be implemented in most coastal estuarine areas of Southern California,
although a higher degree of assurance would result if specific sites were identified. The MRG
SAP also determined that the changes Poseidon proposed to staff’s conditions and included in its
Plan would result in lesser mitigation standards than those required of Edison and would not
provide equal assurance of mitigation success. The changes Poseidon proposed include the
following: '

e Staff recommended that Poseidon submit a complete coastal development permit application
for its Final Restoration Plan within 24 months of Commission approval of its Preliminary
Plan (i.e., the Plan being reviewed herein). Poseidon proposed modifiedying that
recommendation in Section 4 of its Plan to allow submittal of that application either 24
months after issuance of the project coastal development permit or commencement of

' For a full comparison, see Exhibit 3, Section-3-o£Poseidon’s proposed Plan, and Exhibit 2 showing staff’s
originally recommended conditions.
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commercial operations of the desalination facility, whichever is later. This could
substantially delay the implementation of mitigation and could result in several years of
impacts occurring without mitigation.

e A proposed change to Poseidon’s Plan at Section 3.1(d) and at Section 3.2(c) would allow
the Executive Director or Commission to reduce the required buffer zone at its mitigation

sites from ne-less-than-at least 100 feet wide to an average that could be mueh-less than 100
feet wide.

e Poseidon proposes to change Section 3.3(c) to allow mitigation to occur in up to four sites,
rather than up to two sites, as required of Edison, which could fragment the mitigation and
reduce its overall value.

Pacaidan o-nBropoesad-d

Staff and the MRG-SAP reviewed these proposed changes and believe they would result in
inadequate assurance that successful mitigation would be conducted in a timely manner, and the
Commission did not include those proposed revisions in its Plan approval. Staff’s
recommendation;-therefore;is-The Commission finds that the Plan be modified to include the
conditions in Exhibit 2.

CONCLUSION

The Commission finds that, as modified as described above and with the conditions in
Exhibit 1, the Marine Life Mitigation Plan complies with Special Condition 8 and the

marine life protection policies of the Coastal Act. The Commission further finds that
implementation of the Plan will ensure the project’s entrainment-related impacts will be

fully mitigated and will enhance and restore the marine resources and biological
productivity of coastal waters in conformity to Coastal Acts Sections 30230 and 30231.
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APPROVED MARINE LIFE MITIGATION PLAN

INTRODUCTION

Poseidon’s Carlsbad desalination facility will be co-located with the Encina Power Station and
will use the power plant’s once-through cooling intake and outfall structures. The desalination
facility is expected to use about 304 million gallons per day (mgd) of estuarine water drawn
through the structure. The facility will operate both when the power plant is using its once-
through cooling system and when it is not.

This Marine Life Mitigation Plan (the Plan) will result in mitigation necessary to address the
entrainment impacts caused by the facility’s use of estuarine water. The Plan includes two
phases of mitigation — Poseidon is required during Phase I to provide at least 37 acres of
estuarine wetland restoration, as described below. In Phase II, Poseidon is required to provide an
additional 18.4 acres of estuarine wetland restoration. However, as described below, Poseidon
may choose to provide all 55.4 acres of restoration during Phase I. Poseidon may also choose
during Phase II to apply for a CDP to reduce or eliminate the required 18.4 acres of mitigation
and instead conduct alternative mitigation by implementing new entrainment reduction
technology or obtaining mitigation credit for conducting dredging.

CONDITION A: WETLAND RESTORATION MITIGATION

The permittee shall develop, implement and fund a wetland restoration project that compensates
for marine life impacts from Poseidon’s Carlsbad desalination facility.

1.0 PHASED IMPLEMENTATION

Phase I: Poseidon is to provide at least 37 acres of estuarine wetland restoration. Within two
years of issuance of the desalination facility’s coastal development permit (CDP), Poseidon is to
submit a complete CDP application for a proposed restoration project, as described below.

Phase II: Within five years of issuance of the Phase I CDP, Poseidon is to submit a complete
CDP application proposing up to 18.4 acres of additional estuarine wetland restoration, subject to
reduction as described in Section 6.0 below.
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2.0  SITE SELECTION

In consultation with Commission staff, the permittee shall select a wetland restoration site or
sites for mitigation in accordance with the following process and terms.

Within 10 months of the effective date of this permit, the permittee shall submit the proposed
site(s) and preliminary wetland restoration plan to the Commission for its review and approval or
disapproval.

The location of the wetland restoration project(s) shall be within the Southern California Bight.
The permittee shall select from sites including, but not limited to, the following eleven sites:
Tijuana Estuary in San Diego County; San Dieguito River Valley in San Diego County; Agua
Hedionda Lagoon in San Diego County; San Elijo Lagoon in San Diego County; Buena Vista
Lagoon in San Diego County; Huntington Beach Wetland in Orange County, Anaheim Bay in
Orange County, Santa Ana River in Orange County, Los Cerritos Wetland in Los Angeles
County, Ballona Wetland in Los Angeles County, and Ormond Beach in Ventura County. The
permittee may also consider any sites that may be recommended by the California Department of
Fish & Game as high priority wetlands restoration projects. Other sites proposed by the
permittee may be added to this list with the Executive Director’s approval.

The basis for the selection shall be an evaluation of the site(s) against the minimum standards
and objectives set forth in subsections 3.1 and 3.2 below. The permittee shall take into account
and give serious consideration to the advice and recommendations of the Scientific Advisory
Panel (SAP) established and convened by the Executive Director pursuant to Condition B.1.0.
The permittee shall select the site(s) that meet the minimum standards and best meet the
objectives.

3.0 PLAN REQUIREMENTS

In consultation with Commission staff, the permittee shall develop a wetland restoration plan for
the wetland site(s) identified through the site selection process. The wetland restoration plan
shall meet the minimum standards and incorporate as many as feasible of the objectives in
subsections 3.1 and 3.2, respectively.

3.1 Minimum Standards

The wetland restoration project site(s) and preliminary plan(s) must meet the following minimum
standards:

a. Location within Southern California Bight;
b. Potential for restoration as tidal wetland, with extensive intertidal and subtidal areas;
c. Creates or substantially restores a minimum of 37 acres and up to at least 55.4 acres of

habitat similar to the affected habitats in Agua Hedionda Lagoon, excluding buffer zone
and upland transition area;
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Provides a buffer zone of a size adequate to ensure protection of wetland values, and at
least 100 feet wide, as measured from the upland edge of the transition area.

Any existing site contamination problems would be controlled or remediated and would
not hinder restoration;

Site preservation is guaranteed in perpetuity (through appropriate public agency or
nonprofit ownership, or other means approved by the Executive Director), to protect
against future degradation or incompatible land use;

Feasible methods are available to protect the long-term wetland values on the site(s), in
perpetuity;

Does not result in a net loss of existing wetlands; and

Does not result in an adverse impact on endangered animal species or an adverse
unmitigated impact on endangered plant species.

Objectives

The following objectives represent the factors that will contribute to the overall value of the
wetland. The selected site(s) shall be determined to achieve these objectives. These objectives
shall also guide preparation of the restoration plan.

a.

Provides maximum overall ecosystem benefits, e.g. maximum upland buffer,
enhancement of downstream fish values, provides regionally scarce habitat, potential for
local ecosystem diversity;

Provides substantial fish habitat compatible with other wetland values at the site(s);

Provides a buffer zone of an average of at least 300 feet wide, and not less than 100 feet
wide, as measured from the upland edge of the transition area.

Provides maximum upland transition areas (in addition to buffer zones);

Restoration involves minimum adverse impacts on existing functioning wetlands and
other sensitive habitats;

Site selection and restoration plan reflect a consideration of site specific and regional
wetland restoration goals;

Restoration design is that most likely to produce and support wetland-dependent
resources;

Provides rare or endangered species habitat;
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Provides for restoration of reproductively isolated populations of native California
species;

Results in an increase in the aggregate acreage of wetland in the Southern California
Bight;

Requires minimum maintenance;

Restoration project can be accomplished in a reasonably timely fashion; and,

Site(s) in proximity to the Carlsbad desalination facility.

Restrictions

The permittee may propose a wetland restoration project larger than the minimum
necessary size specified in subsection 3.1(c) above, if biologically appropriate for the
site(s), but the additional acreage must (1) be clearly identified, and (2) must not be the
portion of the project best satisfying the standards and objectives listed above.

If the permittee jointly enters into a restoration project with another party: (1) the
permittee’s portion of the project must be clearly specified, (2) any other party involved
cannot gain mitigation credit for the permittee’s portion of the project, and (3) the
permittee may not receive mitigation credit for the other party’s portion of the project.
The permittee may propose to divide the mitigation requirement between a maximum of
two wetland restoration sites, unless there is a compelling argument, approved by the

Executive Director, that the standards and objectives of subsections 3.1 and 3.2 will be
better met at more than two sites.

PLAN IMPLEMENTATION

Coastal Development Permit Applications

The permittee shall submit complete Coastal Development Permit applications for the Phase I
and Phase Il restoration plan(s) that include CEQA documentation and local or other state
agency approvals. The CDP application for Phase I shall be submitted within 24 months
following the issuance of the Coastal Development Permit for the Carlsbad desalination facility.
The CDP application for Phase II shall be submitted within 5 years of issuance of the CDP for
Phase I. The Executive Director may grant an extension to these time periods at the request of
and upon a demonstration of good cause by the permittee. The restoration plans shall
substantially conform to Section 3.0 above and shall include, but not be limited to the following
elements:

a. Detailed review of existing physical, biological, and hydrological conditions; ownership,

land use and regulation;
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b. Evaluation of site-specific and regional restoration goals and compatibility with the goal
of mitigating for Poseidon’s marine life impacts;

c. Identification of site opportunities and constraints;
d. Schematic restoration design, including:

1. Proposed cut and fill, water control structures, control measures for stormwater,
buffers and transition areas, management and maintenance requirements;

2. Planting program, including removal of exotic species, sources of plants and or seeds
(local, if possible), protection of existing salt marsh plants, methods for preserving
top soil and augmenting soils with nitrogen and other necessary soil amendments
before planting, timing of planting, plans for irrigation until established, and location
of planting and elevations on the topographic drawings;

3. Proposed habitat types (including approximate size and location);

4. Assessment of significant impacts of design (especially on existing habitat values)

and net habitat benefits;

Location, alignment and specifications for public access facilities, if feasible;

6. Evaluation of steps for implementation e.g. permits and approvals, development

agreements, acquisition of property rights;

Cost estimates;

Topographic drawings for final restoration plan at 1”” = 100 foot scale, one foot

contour interval; and

9. Drawings shall be directly translatable into final working drawings.

“w

x

e. Detailed information about how monitoring and maintenance will be implemented,;
f. Detailed information about construction methods to be used;

g. Defined final success criteria for each habitat type and methods to be used to determine
success;

h. Detailed information about how Poseidon will coordinate with the Scientific Advisory
Panel including its role in independent monitoring, contingency planning review, cost
recovery, etc.;

i. Detailed information about contingency measures that will be implemented if mitigation
does not meet the approved goals, objectives, performance standards, or other criteria;
and,

J.  Submittal of “as-built” plans showing final grading, planting, hydrological features, etc.
within 60 days of completing initial mitigation site construction.
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4.2 Wetland Construction Phase

Within 6 months of approval of the Phase I restoration plan, subject to the permittee’s obtaining
the necessary permits, the permittee shall commence the construction phase of the wetland
restoration project. The permittee shall be responsible for ensuring that construction is carried
out in accordance with the specifications and within the timeframes specified in the approved
final restoration plan and shall be responsible for any remedial work or other intervention
necessary to comply with final plan requirements.

4.3 Timeframe for Resubmittal of Project Elements

If the Commission does not approve any element of the project (i.e. site selection, restoration
plan), the Commission will specify the time limits for compliance relative to selection of another
site or revisions to the restoration plan.

5.0 WETLAND MONITORING, MANAGEMENT AND REMEDIATION

Monitoring, management (including maintenance), and remediation shall be conducted over the
“full operating life” of Poseidon’s desalination facility, which shall be 30 years from the date
“as-built” plans are submitted pursuant to subsection 4.1(1).

The following section describes the basic tasks required for monitoring, management and
remediation. Condition B specifies the administrative structure for carrying out these tasks,
including the roles of the permittee and Commission staff.

5.1 Monitoring and Management Plan

A monitoring and management plan will be developed in consultation with the permittee and
appropriate wildlife agencies, concurrently with the preparation of the restoration plan to provide
an overall framework to guide the monitoring work. It will include an overall

description of the studies to be conducted over the course of the monitoring program and a
description of management tasks that are anticipated, such as trash removal. Details of the
monitoring studies and management tasks will be set forth in a work program (see Condition B).

5.2  Pre-restoration site monitoring

Pre-restoration site monitoring shall be conducted to collect baseline data on the wetland
attributes to be monitored. This information will be incorporated into and may result in
modification to the overall monitoring plan.

5.3  Construction Monitoring

Monitoring shall be conducted during and immediately after each stage of construction of the
wetland restoration project to ensure that the work is conducted according to plans.
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5.4  Post-Restoration Monitoring and Remediation

Upon completion of construction of the wetland(s), monitoring shall be conducted to measure the
success of the wetland(s) in achieving stated restoration goals (as specified in the restoration
plan(s)) and in achieving performance standards, specified below. The permittee shall be fully
responsible for any failure to meet these goals and standards during the facility’s full operational
years. Upon determining that the goals or standards are not achieved, the Executive Director
shall prescribe remedial measures, after consultation with the permittee, which shall be
immediately implemented by the permittee with Commission staff direction. If the permittee
does not agree that remediation is necessary, the matter may be set for hearing and disposition by
the Commission.

Successful achievement of the performance standards shall (in some cases) be measured relative
to approximately four reference sites, which shall be relatively undisturbed, natural tidal
wetlands within the Southern California Bight. The Executive Director shall select the reference
sites. The standard of comparison, i.e., the measure of similarity to be used (e.g., within the
range, or within the 95% confidence interval) shall be specified in the work program.

In measuring the performance of the wetland project, the following physical and biological
performance standards will be used:

a. Longterm Physical Standards. The following long-term standards shall be maintained
over the full operative life of the desalination facility:

1. Topography. The wetland(s) shall not undergo major topographic degradation (such
as excessive erosion or sedimentation);

2. Water Quality. Water quality variables [to be specified] shall be similar to reference
wetlands;

3. Tidal prism. If the mitigation site(s) require dredging, the tidal prism shall be
maintained and tidal flushing shall not be interrupted; and,

4. Habitat Areas. The area of different habitats shall not vary by more than 10% from
the areas indicated in the restoration plan(s).

b. Biological Performance Standards. The following biological performance standards
shall be used to determine whether the restoration project is successful. Table 1, below,
indicates suggested sampling locations for each of the following biological attributes;
actual locations will be specified in the work program:

1. Biological Communities. Within 4 years of construction, the total densities and
number of species of fish, macroinvertebrates and birds (see Table 1) shall be similar
to the densities and number of species in similar habitats in the reference wetlands;

2. Vegetation. The proportion of total vegetation cover and open space in the marsh
shall be similar to those proportions found in the reference sites. The percent cover of
algae shall be similar to the percent cover found in the reference sites;

3. Spartina Canopy Architecture. The restored wetland shall have a canopy
architecture that is similar in distribution to the reference sites, with an equivalent
proportion of stems over 3 feet tall;
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4. Reproductive Success. Certain plant species, as specified by in the work program,
shall have demonstrated reproduction (i.e. seed set) at least once in three years;

5. Food Chain Support. The food chain support provided to birds shall be similar to
that provided by the reference sites, as determined by feeding activity of the birds;

and,

6. Exotics. The important functions of the wetland shall not be impaired by exotic

species.

Table 1: Suggested Sampling Locations

Salt Marsh Open Water Tidal
Spartina | Salicornia | Upper | Lagoon | Eelgrass | Mudflat | Creeks

1) Density/spp:
— Fish X X X X
— Macroinvert- X X X X
ebrates
— Birds X X X X X X
2) % Cover

Vegetation X X X X

algae X X X
3) Spartina X
architecture
4) Reproductive X X X
success
5) Bird feeding X X X
6) Exotics X X X X X X X

6.0 ALTERNATIVE MITIGATION

As part of Phase I, Poseidon may propose in its CDP application alternatives to reduce or
eliminate the required 18.4 acres of mitigation. The alternative mitigation proposed may be in the
form of implementing new entrainment reduction technology or may be mitigation credits for
conducting dredging, either of which could reduce or eliminate the 18.4 acres of mitigation.
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CONDITION B: ADMINISTRATIVE STRUCTURE
1.0 ADMINISTRATION

Personnel with appropriate scientific or technical training and skills will, under the direction of
the Executive Director, oversee the mitigation and monitoring functions identified and required
by Condition A. The Executive Director will retain scientific and administrative support staff
needed to perform this function, as specified in the work program.

This technical staff will oversee the preconstruction and post-construction site assessments,
mitigation project design and implementation (conducted by permittee), and monitoring
activities (including plan preparation); the field work will be done by contractors under the
Executive Director’s direction. The contractors will be responsible for collecting the data,
analyzing and interpreting it, and reporting to the Executive Director.

The Executive Director shall convene a Scientific Advisory Panel to provide the Executive
Director with scientific advice on the design, implementation and monitoring of the wetland
restoration. The panel shall consist of recognized scientists, including a marine biologist, an
ecologist, a statistician and a physical scientist.

2.0 BUDGET AND WORK PROGRAM

The funding necessary for the Commission and the Executive Director to perform their
responsibilities pursuant to these conditions will be provided by the permittee in a form and
manner reasonably determined by the Executive Director to be consistent with requirements of
State law, and which will ensure efficiency and minimize total costs to the permittee. The
amount of funding will be determined by the Commission on a biennial basis and will be based
on a proposed budget and work program, which will be prepared by the Executive Director in
consultation with the permittee, and reviewed and approved by the Commission in conjunction
with its review of the restoration plan. If the permittee and the Executive Director cannot agree
on the budget or work program, the disagreement will be submitted to the Commission for
resolution.

The budget to be funded by the permittee will be for the purpose of reasonable and necessary
costs to retain personnel with appropriate scientific or technical training and skills needed to
assist the Commission and the Executive Director in carrying out the mitigation and lost resource
compensation conditions. In addition, reasonable funding will be included in this budget for
necessary support personnel, equipment, overhead, consultants, the retention of contractors
needed to conduct identified studies, and to defray the costs of members of any scientific
advisory panel(s) convened by the Executive Director for the purpose of implementing these
conditions.

Costs for participation on any advisory panel shall be limited to travel, per diem, meeting time
and reasonable preparation time and shall only be paid to the extent the participant is not
otherwise entitled to reimbursement for such participation and preparation. The amount of
funding will be determined by the Commission on a biennial basis and will be based on a
proposed budget and work program, which will be prepared by the Executive Director in
consultation with the permittee, and reviewed and approved by the Commission in conjunction
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with its review of the restoration plan. If the permittee and the Executive Director cannot agree
on the budget or work program, the disagreement will be submitted to the Commission for
resolution. Total costs for such advisory panel shall not exceed $100,000 per year adjusted
annually by any increase in the consumer price index applicable to California.

The work program will include:

a. A description of the studies to be conducted over the subsequent two year period,
including the number and distribution of sampling stations and samples per station,
methodology and statistical analysis (including the standard of comparison to be used in
comparing the mitigation project to the reference sites);

b. A description of the status of the mitigation projects, and a summary of the results of the
monitoring studies to that point;

c. A description of four reference sites;

d. A description of the performance standards that have been met, and those that have yet to
be achieved,;

e. A description of remedial measures or other necessary site interventions;
f. A description of staffing and contracting requirements; and,

g. A description of the Scientific Advisory Panel’s role and time requirements in the two
year period.

The Executive Director may amend the work program at any time, subject to appeal to the
Commission.

3.0 ANNUAL REVIEW AND PUBLIC WORKSHOP REVIEW

The permittee shall submit a written review of the status of the mitigation project to the
Executive Director no later than April 30 each year for the prior calendar year. The written
review will discuss the previous year’s activities and overall status of the mitigation project,
identify problems and make recommendations for solving them, and review the next year’s
program.

To review the status of the mitigation project, the Executive Director will convene and conduct a
duly noticed public workshop during the first year of the project and every other year thereafter
unless the Executive Director deems it unnecessary. The meeting will be attended by the
contractors who are conducting the monitoring, appropriate members of the Scientific Advisory
Panel, the permittee, Commission staff, representatives of the resource agencies (CDFG, NMFS,
USFWS), and the public. Commission staff and the contractors will give presentations on the
previous biennial work program’s activities, overall status of the mitigation project, identify
problems and make recommendations for solving them, and review the next upcoming period’s
biennial work program.
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The public review will include discussions on whether the wetland mitigation project has met the
performance standards, identified problems, and recommendations relative to corrective
measures necessary to meet the performance standards. The Executive Director will use
information presented at the public review, as well as any other relevant information, to
determine whether any or all of the performance standards have been met, whether revisions to
the standards are necessary, and whether remediation is required. Major revisions shall be
subject to the Commission’s review and approval.

The mitigation project will be successful when all performance standards have been met each
year for a three-year period. The Executive Director shall report to the Commission upon
determining that all of the performance standards have been met for three years and that the
project is deemed successful. If the Commission determines that the performance standards have
been met and the project is successful, the monitoring program will be scaled down, as
recommended by the Executive Director and approved by the Commission. A public review
shall thereafter occur every five years, or sooner if called for by the Executive Director. The
work program shall reflect the lower level of monitoring required. If subsequent monitoring
shows that a standard is no longer being met, monitoring may be increased to previous levels, as
determined necessary by the Executive Director.

The Executive Director may make a determination on the success or failure to meet the
performance standards or necessary remediation and related monitoring at any time, not just at
the time of the workshop review.

4.0 ADDITIONAL PROCEDURES

4.1  Dispute Resolution

In the event that the permittee and the Executive Director cannot reach agreement regarding the
terms contained in or the implementation of any part of this Plan, the matter may be set for
hearing and disposition by the Commission.

4.2 Extensions

Any of the time limits established under this Plan may be extended by the Executive Director at
the request of the permittee and upon a showing of good cause.

CONDITION C: SAP DATA MAINTENANCE
The permittee shall make available on a publicly-accessible website all scientific data collected

as part of the project. The website and the presentation of data shall be subject to Executive
Director review and approval.
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Staff’s Proposed Draft MLMP Conditions

This is a modified version of conditions the Commission required of Southern California Edison
in implementing its wetland restoration project at San Dieguito Lagoon pursuant to Coastal
Development Permit xx .

Staff provided these conditions to Poseidon on June 20, 2008 and recommended Poseidon
include them in its Marine Life Mitigation Plan to present to the Commission. The modifications
shown in strikethrough and underline reflect differences between Poseidon’s proposal and
Edison’s and provide updated wetland mitigation standards since the Commission’s approval of
Edison’s project. Staff’s notes to Poseidon are shown in [brackets and bold italics).

CONDITION A: WETLAND RESTORATION MITIGATION

The permittee shall develop, implement and fund a wetland restoration project that compensates

for past-present-and-future-fish marine life impacts from SONGS-Units2-and-3;-as-identified-by
the-Marine-Review-Committee Poseidon’s Carlsbad desalination facility.

1.0 SITE SELECTION AND PRELIMINARY PLAN

In consultation with Commission staff, the permittee shall select a wetland restoration site and
develop a preliminary plan in accordance with the following process and terms.

Within 9 months of the effective date of this permit, the permittee shall submit the proposed site
and preliminary wetland restoration plan to the Commission for its review and approval or
disapproval.
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1.1 Site Selection

The location of the wetland restoration project shall be within the Southern California Bight. The
permittee shall evaluate and select from sites including, but not limited to, the following eight
sites: Tijuana Estuary in San Diego County, San Dieguito River Valley in San Diego County,
Huntington Beach Wetland in Orange County, Anaheim Bay in Orange County, Santa Ana River
in Orange County, Los Cerritos Wetland in Los Angeles County, Ballona Wetland in Los
Angeles County, and Ormond Beach in Ventura County. Other sites proposed by the permittee
may be added to this list with the Executive Director's approval.

The basis for the selection shall be an evaluation of the sites against the minimum standards and
objectives set forth in subsections 1.3 and 1.4 below. The permittee shall take into account and
give serious consideration to the advice and recommendations of an Interagency Wetland
Advisory Panel, established and convened by the Executive Director. The permittee shall sclect
the site that meets the minimum standards and best meets the objectives.

1.2 Preliminary Restoration Plan

[Note: This is the type of Preliminary Plan we anticipate yow’ll provide for the August
hearing. The Plan should include the elements in Sections 1.2 — 1.4 below.]

In consultation with Commission staff, the permittee shall develop a preliminary wetland
restoration plan for the wetland site identified through the site selection process. The preliminary
wetland restoration plan shall meet the minimum standards and incorporate as many as possible
of the objectives in subsections 1.3 and 1.4, respectively.

The preliminary wetland restoration plan shall include the following elements:

a. Review of existing physical, biological, and hydrological conditions; ownership, land use
and regulation.

b. Site-specific and regional restoration goals and compatibility with the goal of mitigating
for SONGS-impast-to-fish Poscidon’s marine life impacts.

c. Identification of site opportunities and constraints.
d. Conceptual restoration design, including:

1. Proposed grading and excavation; water control structures; planting; integration of
public access, if feasible; buffers and transition areas; management and maintenance
requirements.

2. Proposed habitat types (including approximate size and location).
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3. Preliminary assessment of significant impacts of design (especially on existing habitat
values) and net habitat benefits.

4. Evaluation of steps for implementation e.g. permits and approvals, development

agreements, acquisition of property interests.

5. A graphic depiction of proposed plan.

[Note: As part of the elements above, the Preliminary Plan should describe the current and
anticipated relationship between Poseidon’s proposed mitigation and Edison’s, including
applicable conditions of the MOA and any written agreements between Poseidon, Edison,
and/or the JPA, measures included that will ensure Poseidon’s mitigation will not adversely
affect Edison’s mitigation, coordination with Edison’s Scientific Advisory Panel, etc.]

1.3

Minimum Standards

The wetland restoration project site and preliminary plan must meet the following minimum
standards:

a.

b.

Location within Southern California Bight.

Potential for restoration as tidal wetland, with extensive intertidal and subtidal areas;

Creates or substantially restores a minimum of 150-aeres(60-heetares) 55.4 to 68.2 acres
of wetlands habitat similar to the affected habitats in Agua Hedionda Lagoon, excluding

buffer zone and upland transition area; [Vote: the acreage figures are from Pete
Raimondi’s evaluation at the 80% and 95% confidence levels.]

Provides a buffer zone of a size adequate to ensure protection of wetland values, and not
less than at least 100 feet wide, as measured from the upland edge of the transition area.

Any existing site contamination problems would be controlled or remediated and would
not hinder restoration.

Site préscrvation is guaranteed in perpetuity (through appropriate public agency or
nonprofit ownership, or other means approved by the Executive Director), to protect
against future degradation or incompatible land use.

Feasible methods are available to protect the longterm wetland values on the site, in
perpetuity.

Does not result in loss of existing wetlands.

Does not result in impact on endangered sPeciés.
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Objectives

The following objectives represent the factors that will contribute to the overall value of the
wetland. The selected site shall be that with the best potential to achieve these objectives. These
objectives shall also guide preparation of the restoration plan.

a.

k.

L

Provides maximum overall ecosystem benefits e.g. maximum upland buffer,
enhancement of downstream fish values, provides regionally scarce habitat, potential for
local ecosystem diversity.

Provides substantial fish habitat compatible with other wetland values at the site.

Provides a buffer zone of an average of at least 300 feet wide, and not less than 100 feet
wide, as measured from the upland edge of the transition area.

Provides maximum upland transition areas (in addition to buffer zones);

Restoration involves minimum adverse impacts on existing functioning wetlands and
other sensitive habitats.

Site selection and restoration plan reflect a consideration of site specific and regional
wetland restoration goals.

Restoration design is that most likely to produce and support wetland-dependent
resources.

Provides rare or endangered species habitat.

Provides for restoration of reproductively isolated populations of native California
species.

Results in an increase in the aggregate acreage of wetland in the Southem California
Bight.

Requires minimum maintenance.

Restoration project can be accomplished in a timely fashion.

m. Site is in proximity to SONGS-the Carlsbad desalination facility.

1.6

Restrictions

(a) The permittee may propose a wetland restoration project larger than the minimum necessary
size specified in subsection 1.3(c) above, if biologically appropriate for the site, but the
additional acreage must (1) be clearly identified, and (2) must not be the portion of the project
best satisfying the standards and objectives listed above.



Draft Partial Conditions for Poseidon’s Preliminary MLMP
June 20, 2008
Page 5 of 13

(b) If the permittee jointly enters into a restoration project with another party: (1) the permittee's
portion of the project must be clearly specified, (2) any other party involved cannot gain
mitigation credit for the permittee's portion of the project, and (3) the permittee may not receive
mitigation credit for the other party’s portion of the project.

(c) The permittee may propose to divide the mitigation requirement between a maximum of two
wetland restoration sites, unless there is a compelling argument, approved by the Executive
Director, that the standards and objectives of subsections 1.3 and 1.4 will be better met at more
than two sites.

[Note: We’ll probably recommend the text below, or similar, as conditions for the Commission
to adopt in August to determine what will be required as follow-up to the Preliminary Plan to
ensure it results in an adequate Final Plan — that is, while you may include them in your Plan
Jor August, we’ll probably handle them as conditions for approval.}

2.0 FINAL PLAN AND PLAN IMPLEMENTATION
2.1 Final Restoration Plan

Within 42-24 months [Note: based on anticipated 18-month CEQA process] following the
Commission's approval of a site selection and preliminary restoration plan, the permittee shall
submit a complete Coastal Development Permit application for a final restoration plan along
with CEQA documcntatlon geneMeé—m—eeanee&eﬂ—wma gg__local or other state agency
approvals;te : AL proval. [Note;
the changes above reﬂect a dzjference belween SONGS aml Poseulon 'S processes With
SONGS, Edison applied for a CDP for its Preliminary Plan after Marine Resource Committee
review and Commission approval of the selected site and applied for a CDP for its Final Plan,
With Poseidon, your CDP application for the mitigation site work will come after CEQA is
done and after other approvals are obtained.] The final restoration plan shall substantially
conform to the approved preliminary restoration plan as originally submitted or as amended by
the Commission pursuant to a request by the permittee. The final restoration plan shall include,
but not be limited to the following elements:

a. Detailed review of existing physical, biological, and hydrological conditions; ownership,
land use and regulation.

b. Evaluation of site-specific and regional restoration goals and compatibility with the goal
of mitigating for SONGS-impacts-te-fish Poseidon’s marine life impacts.

c. Identification of site opportunities and constraints.

(Note: the above three elements should include a complete description of the relationship
between Poseidon’s mitigation and Edison’s, and any legal/contractual relationships between
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Poseidon, Edison, the JPA, and other involved entities. This should also describe how
Poseidon’s ongoing sampling, monitoring, maintenance, contingency planning, etc. may be
associated with Edison’s.]

d. Schematic restoration design, including:

1. Proposed cut and fill, water control structures, control measures for stormwater,
buffers and transition areas, management and maintenance requirements.

2. Planting Program, including removal of exotic species, sources of plants and or seeds
(local, if possible), protection of existing salt marsh plants, methods for preserving
top soil and augmenting soils with nitrogen and other necessary soil amendments
before planting, timing of planting, plans for irrigation until established, and Jocation
of planting and elevations on the topographic drawings,

3. Proposed habitat types (including approximate size and location).

4. Assessment of significant impacts of design (especially on existing habitat values)
and net habitat benefits. [Note: this should include a description of any effects on
existing habitat values within Poseidon’s mitigation site (e.g., are there existing
wetlands within your site that would be altered by your project?) and Edison’s site,
along with proposed measures to mitigate those impacts ~ e.g., methods, locations,
etc.]

5. Location, alignment and specifications for public access facilities, if feasible.

6. Evaluation of steps for implementation e.g. permits and approvals, development
agreements, acquisition of property rights.

7. Cost estimates.

8. Topographic drawings for final restoration plan at 1" = 100 foot scale, one foot
contour interval.

9. Drawings shall be directly translatable into final working drawings.

g Detailed information about how monitoring and maintenance will be implemented.
h. Detailed information about construction methods to be used.

i. Defined final success criteria for cach habitat type and methods to be used to determine

SUcCcess.

i. Detailed information about how Poseidon will coordinate with the SONGS Scientific
Advisory Panel, including its role in independent monitoring, contingency planning

review, cost recovery, etc.
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k. Detailed information about contingency measures that will be implemented if mitigation

does not meet the approved goals, objectives, performance standards, o er criteria.

L Submittal of “as-built” plans showing final grading, planting, hydrological features, etc.

within 60 davs of completing initial mitigation site construction.

[Note: the additions above reflect conditions generally included in more recent mitigation
plans or needed to coordinate with Edison’s efforts. ]

2.2 Wetland Construction Phase

Within 6 months of approval of the final restoration plan, subject to the permittee's obtaining the
necessary permits, the permittee shall commence the construction phase of the wetland
restoration project. The permittee shall be responsible for ensuring that construction is carried
out in accordance with the specifications and within the timeframes specified in the approved
final restoration plan and shall be responsible for any remedial work or other intervention
necessary to comply with final plan requirements.

2.3 Timeframe for Resubmittal of Project Elements

If the Commission does not approve any element of the project (i.e. site selection, restoration
plan), the Commission will specify the time limits for compliance relative to selection of another
site or revisions to the restoration plan. :

3.0 WETLAND MONITORING, MANAGEMENT AND REMEDIATION

Monitoring, management (including maintenance), and remediation shall be conducted over the
"full operating life" of SONGS-Units-2-and-3 Poseidon’s desalination facility. "Full-eperating

o, ®
s c31Zpecis RSt dna

The following section describes the basic tasks required for monitoring, management and
remediation. Condition II-D specifies the administrative structure for carrying out these tasks,
including the roles of the permittee and Commission staff.

3.1 Monitoring and Management Plan

A monitoring and management plan will be developed in consultation with the permittee and
appropriate wildlife agencies, concurrently with the preparation of the restoration plan, to
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provide an overall framework to guide the monitoring work. It will include an overall description
of the studies to be conducted over the course of the monitoring program and a description of
management tasks that are anticipated, such as trash removal. Details of the monitoring studies
and management tasks will be set forth in a work program (see Section 1I-D).

3.2  Pre-restoration site monitoring

Pre-restoration site monitoring shall be conducted to collect baseline data on the wetland
attributes to be monitored. This information will be incorporated into and may result in
modification to the overall monitoring plan.

3.3  Construction Monitoring

Monitoring shall be conducted during and immediately after each stage of construction of the
wetland restoration project to ensure that the work is conducted according to plans.

34  Post-Restoration Monitoring and Remediation

Upon completion of construction of the wetland, monitoring shall be conducted to measure the
success of the wetland in achieving stated restoration goals (as specified in restoration plan) and
in achieving performance standards, specified below. The permittee shall be fully responsible for
any failure to meet these goals and standards during the facility’s full operational years of
SONGS Units2-and-3. Upon determining that the goals or standards are not achieved, the
Executive Director shall prescribe remedial measures, after consultation with the permittee,
which shall be immediately implemented by the permittee with Commission staff direction. If
the permittee does not agree that remediation is necessary, the matter may be set for hearing and
disposition by the Commission.

Successful achievement of the performance standards shall (in some cases) be measured relative
to approximately four reference sites, which shall be relatively undisturbed, natura] tidal
wetlands within the Southem Califormia Bight. The Executive Director shall select the reference
sites. The standard of comparison i.e. the measure of similarity to be used (e.g. within the range,
or within the 95% confidence interval) shall be specified in the work program.

In measuring the performanée of the wetland project, the following physical and biological
- performance standards will be utilized:

a. Longterm Physical Standards. The following longterm standards shall be maintained over
the full operative life of SONGS-Units2-and-3 the desalination facility.

1) Topography. The wetland shall not undergo major topographic degradation (such as
excessive erosion or sedimentation).
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2) Water Quality. Water quality variables (to be specified) shall be similar to reference
wetlands.

fhaakha
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be-interrupted. [Note:this is Edison’s requirement, but could be part of Poseidon’s
obligiation based on the agreement you develop with Edison.]

3)

4) Habitat Areas. The area of different habitats shall not vary by more than 10% from
the areas indicated in the final restoration plan.

. Biological Performance Standards. The following biological performance standards shall
be used to determine whether the restoration project is successful. Table 1, below,
indicates suggested sampling locations for each of the following biological attributes;
actual locations will be specified in the work program.

1) Biolbgica] Communities. Within 4 years of construction, the total densities and
number of species of fish, macroinvertebrates and birds (see table 1) shall be similar
to the densities and number of species in similar habitats in the reference wetlands.

2) Vegetation. The proportion of total vegetation cover and open space in the marsh
shall be similar to those proportions found in the reference sites. The percent cover of
algae shall be similar to the percent cover found in the reference sites.

3) Spartina Canopy Architecture. The restored wetland shall have a canopy architecture
that is similar in distribution to the reference sites, with an equivalent proportion of
stems over 3 feet tall.

4) Reproductive Success. Certain plant species, as specified by in the work program,
shall bave demonstrated reproduction (i.e. seed set) at least once in three years.

5) Food Chain Support. The food chain support provided to birds shall be similar to that
provided by the reference sites, as determined by feeding activity of the birds.

6) Exotics. The important functions of the wetland shall not be impaired by exotic
species.
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Table 1: Suggested Sampling Locations
Salt Marsh Open Water Tidal
Spartina | Salicorni | Upper | Lagoon | Eelgrass | Mudflat | Creeks
a

1) Density/spp:

Fish X X X X

Macroinvert X X X X

]

Birds X X X X X X
2) % Cover

Vegetation X X X X

algae X X X
3) Spar. arch. X
4) Repro. suc. X X X
5) Bird feeding X - X X
6) Exotics X X X X X X X

CONDITION D: ADMINISTRATIVE STRUCTURE

|Note: The conditions below will likely vary based on the relationship you develop with Edison
and the JPA regarding monitoring, review, administration, etc.)

1.0 ADMINISTRATION

Personnel with appropriate scientific or technical training and skills will, under the direction of
the Executive Director, oversee the mitigation and monitoring functions identified and required
by conditions II-A through C. The Executive Director will retain approximately two sclentlsts
and one administrative support staff to perform this function.

This technical staff will oversee the preconstruction and post-construction site assessments,
mitigation project design and implementation (conducted by permittee), and monitoring
activities (including plan preparation); the field work will be done by contractors under the
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Executive Director's direction. The contractors will be responsible for collecting the data,
analyzing and interpreting it, and reporting to the Executive Director.

The Executive Director shall convene a scientific advisory panel to provide the Executive
Director with scientific advice on the design, implementation and monitoring of the wetland
restoration and artificial reef. The panel shall consist of recognized scientists, including a marine
biologist, an ecologist, a statistician and a physical scientist.

2.0 BUDGET AND WORK PROGRAM

The funding necessary for the Commission and the Executive Director to perform their
responsibilities pursuant to these conditions will be provided by the permittee in a form and
manner determined by the Executive Director to be consistent with requirements of State law,
and which will ensure efficiency and minimize total costs to the permittee. The amount of
funding will be determined by the Commission on a biennial basis and will be based on a
proposed budget and work program, which will be prepared by the Executive Director in
consultation with the permittee, and reviewed and approved by the Commission. If the permittee
and the Executive Direcfor cannot agree on the budget or work program, the disagreement will
be submitted to the Commission for resolution.

The budget to be funded by the permittee will be for the purpose of reasonable and necessary
costs to retain personnel with appropriate scientific or technical training and skills needed to
assist the Commission and the Executive Director in carrying out the mitigation and lost resource
compensation conditions (II-A through C) approved as part of this permit action. In addition,
reasonable funding will be included in this budget for necessary support personnel, equipment,
overhead, consultants, the retention of contractors needed to conduct identified studies, and to
defray the costs of membets of any scientific advisory panel(s) convened by the Executive
Director for the purpose of implementing these conditions.

Costs for participation on any advisory panel shall be limited to travel, per diem, meeting time
and reasonable preparation time and shall only be paid to the extent the participant is not
otherwise entitled to reimbursement for such participation and preparation. Total costs for such
advisory panel shall not exceed $100,000 per year adjusted annually by any increase in the
consumer price index applicable to California.

The work program will include:

a. A description of the studies to be conducted over the subsequent two year period,
including the number and distribution of sampling stations and samples per station,
methodology and statistical analysis (including the standard of comparison to be used in
comparing the mitigation projects to the reference sites.)
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b. A description of the status of the mitigation projects, and a summary of the results of the
monitoring studies to that point.

c. A description of the performance standards that have been met, and those that have yet to
be achieved.

d. A description of remedial measures or other necessary site interventions.
e. A description of staffing and contracting requirements.

f. A description of the Scientific Advisory Panel's role and time requirements in the two
year period.

The Executive Director may amend the work program at any time, subject to appeal to the
Commission.

3.0 ANNUAL REVIEW

A duly noticed public workshop will be convened and conducted by the Executive Director or
the Commission each year to review the status of the mitigation projects. The meeting will be
attended by the contractors who are conducting the monitoring, appropriate members of the
Scientific Advisory Panel, the permittee, Commission staff, representatives of the resource
agencies (CDFG, NMFS, USFWS), and the public. Commission staff and the contractors will
give presentations on the previous year's activities, overall status of the mitigation projects,
identify problems and make recommendations for solving them, and review the next year's
program. The permittee shall report on the status of the behavioral barrier devices.

The public review will include discussions on whether the artificial reef and wetland mitigation
projects have met the performance standards, identified problems, and recommendations relative
to corrective measures necessary to meet the performance standards. The Executive Director will
utilize information presented at the annual public review, as well as any other relevant
information, to determine whether any or all of the performance standards have been met,
whether revisions to the standards are necessary, and whether remediation is required. Major
revisions shall be subject to the Commission's review and approval.

The mitigation projects will be successful when all performance standards have been met each
year for a three-year period. The Executive Director shall report to the Commission upon
determining that all of the performance standards have been met for three years and that the
project is deemed successful. If the Commission determines that the performance standards have
been met and the project is successful, the monitoring program will be scaled down, as
recommended by the Executive Director and approved by the Commission. A public review shall
thereafter occur every five years, or sooner if called for by the Executive Director. The work -
program shall reflect the lower level of monitoring required. If subsequent monitoring shows that
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a standard is no longer being met, monitoring may be increased to previous levels, as determined
necessary by the Executive Director.

The Executive Director may make a determination on the success or failure to meet the
performance standards or necessary remediation and related monitoring at any time, not just at
the time of the annual public review.

CONDITION E: MRC DATA MAINTENANCE

The scientific data collected by the MRC will be stored in the Commission library in San
Francisco, and at the Los Angeles County Museum of Natural Science, or at an altemative
location in Southern California, as determined by the Executive Director; and will be made
available for public use. The permittee shall purchase the necessary computer equipment for the
Commission and the Southern California location to store and retrieve the data, and shall fund
appropriate staff training on data storage and retrieval at both locations.
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VIA OVERNIGHT DELIVERY

Chairman Kruer and Honorable Commissioners RECEIVED
California Coastal Commission

North Central Coast District AUG 0 4 2008

45 Fremont, Suite 2000 . i SRR

San Francisco, CA 94105-2219 COASTAL COMMILION

Re: Carlsbad Desalination Project CDP Application No. E-06-013
Special Condition 8: Marine Life Mitigation Plan

Dear Chairman Kruer and Honorable Commissioners;

Poseidon Resources (Channelside) LLC (“*Poseidon™) requests that the Commission
approve Poseidon’s proposed Marine Life Mitigation Plan (“MLMP”) attached hereto as Exhibit
A, which Poseidon has prepared pursuant to Special Condition 8 of the above-referenced Coastal
Development Permit (the “Permit™) for the Carlsbad Seawater Desalination Facility (the
“Project”). The Commission approved the Permit at its November 15, 2007 hearing, including
Special Condition 8, which requires the Applicant to submit a Marine Life Mitigation Plan for
Commission review and approval before the Permit will issue.

Following months of extensive collaboration with experts, Commission Staff, and state
and local agencies,' Poseidon submitted its MLMP to the Commission on July 3, 2008. The
MLMP contains the following elements that ensure Poseidon will implement and fund a wetland
restoration project or projects that not only fully mitigate any Project impacts to marine life, but
also provide additional mitigation that creates, enhances, and restores aquatic and wetland habitat
consistent with Coastal Act Sections 30230 and 30231 and Special Condition 8:

o Contains performance standards and objectives that are consistent with those
applied in Edison’s San Onofre Nuclear Generating Station (“SONGS”) project;

1 Poseidon has consulted with the Department of Fish and Game, the Department of Transportation, the State Lands
Commission, the San Diego Regional Water Quality Control Board, the City of Carlsbad. Coastal Commission
Staft, and the U.S. Fish and Wildlife Service, among others.

These materials have been provided to Coastal Commission Staff

Poseidon Resources Corporation
501 West Broadway, Suite 840, San Diego, CA 92101, USA
619-595-7802 Fax: 619-595-7892

Project Office: 4600 Carisbad Boulevard, Carisbad, CA 92008
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e Provides for up to 42.5 acres of wetland restoration, which is consistent with
California Energy Commission (“CEC™) methodology and Commission
precedent;

¢ Implements a phased mitigation program to ensure that Poseidon is incentivized
to incorporate emerging technologies that are not currently available into Project
operations to further reduce marine impacts;

o Requires Poseidon to submit a new Coastal Development Permit application for
Phase 1 of the restoration project within 24 months of MLMP approval;

¢ Ensures long-term performance, monitoring, and protection of the mitigation
measures; and

e Allows for the Commission to determine in the future whether Lagoon dredging
should entitle Poseidon to restoration credit applicable to all or part of its Phase 11
mitigation obligations.

On July 24, 2008, Commission Staff released its Staff Report recommending approval of
the MLMP if it is modified and amended to include Staff’s recommendations. In response to the
Staff Report, Poseidon revised the MLMP to address substantially all of Staft’s concerns
(excluding the three issues discussed in the remainder of this letter), and to ensure that the
MLMP substantially complies with Staff’s recommendations.” For the Commission’s
convenience, we have attached as Exhibit B a document that sets forth the issues raised in the
Staff Report and how Poseidon responded to those issues, including citations to the changes
made to the MLMP. Poseidon’s proposed MLMP is attached hereto as Exhibit A in redline
format showing all of the changes made in response to the Statf Report that are discussed in
Exhibit B. These documents demonstrate that Poseidon has made significant compromises to its
positions regarding the MLMP to address and resolve Statf’s concerns.

A. Key Differences With Staff Report

Poseidon believes there remain only three key differences between Poseidon’s MLMP
and Staff’s position in the Staff Report that require the Commission’s further consideration,
including:

e (1) the amount of mitigation acreage;

e (2) whether mitigation may be phased; and

* Poseidon forwarded these revisions to Staff on July 31, 2008 and hoped to have Staff confirm, prior to finalizing
this letter. that these revisions addressed their concerns, but Staff cancelled the planned conference call to discuss
these changes.

These materials have been provided to Coastal Commission Staff
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e (3) whether the Commission should have the discretion to decide at a later date if
Poseidon may receive restoration credit for dredging the Agua Hedionda Lagoon
(the ““Lagoon™).

Poseidon contends that the MLMP's proposed 42.5 acres of mitigation is soundly based on CEC
methodology: that the phased approach to mitigation ensures the Project’s marine life impacts
will be fully mitigated during all Project operating scenarios; and that the Commission should be
allowed to determine whether Poseidon may receive restoration credit for evidence
demonstrating the environmental benefits attributable to Lagoon dredging at the time Poseidon
actually requests such credit (if ever) for its Phase Il obligations. Accordingly, for those reasons
and the reasons summarized below and set forth in detail in Exhibit C (“‘Marine Life Mitigation
Rationale™), Poseidon requests that the Commission not adopt Staff’s recommended
modifications and instead adopt Poseidon’s MLMP as revised and attached hereto as Exhibit A.

B. Poseidon’s Restoration Acreage is Consistent with Commission Practice

Independent review has confirmed that Poseidon’s proposed 42.5 acres is sufficient
restoration to fully mitigate the Project’s marine life impacts, consistent with Coastal Act
Sections 30230 and 30231. Poseidon’s entrainment study, which provides the basis for
Poseidon’s proposed 42.5 acres of wetland restoration, was reviewed by the Coastal
Commission’s independent expert, Dr. Pete Raimondi of UC Santa Cruz. Dr. Raimondi
confirmed, among other things, that: (1) Poseidon’s study design is consistent with recent
entrainment studies conducted in California:* and (2) using CEC methodology, the habitat
restoration required to mitigate the Project’s “stand-alone™ operations would be 42.5 acres. This
methodology is also consistent with the peer-reviewed and approved methodology the CEC
applied to the Morro Bay Power Plant and the Moss Landing Power Plant.

Notably, Commission Staff originally recommended that Poseidon use CEC methodology
to determine Project mitigation acreage, but Staff is now recommending a substantial increase in
the mitigation acreage by applving a new standard that has never been peer-reviewed and which
adjusts variables in the modeling estimates. Specifically, Dr. Raimondi suggested that in order
to provide a greater level of assurance that impacts to lagoon and ocean species will be
mitigated, Poseidon could restore a total of 55.4 to 68.2 acres, which would provide an
unprecedented level of mitigation for the Project’s “stand-alone™ impacts that the Commission
has never applied before. This “enhanced mitigation” proposal is not consistent with CEC
methodology and established, peer-reviewed methodology and precedent. Notably, Dr.
Raimondi has not advocated that the Commission should apply the “enhanced mitigation”
methodology, and has appropriately left to the Commission the decision of which methodology
should be used.

3 As Set forth in the Staff Report, “Dr. Raimondi was able to determine that the study’s sampling and data collection
methods were consistent with those used in other recent entrainment studies conducted in California pursuant to the
protocols and guidelines used by the U.S. EPA_ Regional Water Quality Control Boards, California Energy
Commission, and Coastal Commission.™ (Staff Report re: Condition Compliance for CDP No. E-06-013. Special
Condition 8: Submittal of Marine Life Mitigation Plan. July 24, 2008, at p. 8.)

These materials have been provided to Coastal Commission Staff



August 2, 2008
Page 4

C. Phased Mitigation is Appropriate for this Project

Poseidon’s phased approach to mitigation would fully compensate for the Project’s
impacts to marine life under either of the power plant’s operating scenarios. The initial phase
would provide 37 acres of wetland restoration, which would fully compensate for Project-related
impacts during the period when both the Encina Power Station (“EPS™) and the Project are
operating (“Phase 17). The second phase would provide up to 5.5 acres of additional restoration
to address any additional unmitigated impacts occurring if the Project ever operates “stand-
alone™; that is, when the EPS is decommissioned or when the EPS is providing less than 15% of
the water needed for the Project based on the EPS’s average water use over any three-year period
(**Phase 1I").

¢ Phase | Substantially Over-mitigates Project Impacts. The 37 acres provided
under Phase | would fully mitigate the Project’s impacts as long as at least 13% of
the Project’s seawater requirements are provided by the EPS. In the last 18
months, the EPS would have provided over 65% of the water needed for the
Project. Based on that number, the 37 acres provided by Poseidon under Phase |
would have been about 2.5 times the mitigation actually required. Through the
phased approach to mitigation, Poseidon will substantially over-mitigate its
impacts while the EPS continues to operate.

e Phase I1 Mitigation Provides New Opportunities to Reduce Impacts. Under
Phase 11, the MLMP ensures that Poseidon will fully mitigate its “‘stand-alone™
impacts by requiring Poseidon to: (1) analyze the environmental effects of
ongoing Project operations; (2) use that analysis to investigate and evaluate
reasonably feasible technologies that are unavailable today, which may reduce
any marine life impacts; (3) provide its analysis of environmental effects and its
evaluation of any reasonably feasible technologies to reduce impacts to the
Commission; and (4) undertake Lagoon dredging obligations, if feasible. The
Commission will then be able to determine if actual Project operations have less
of an impact to marine life than originally estimated, if Poseidon can further
reduce the Project’s impacts through reasonably feasible technologies, or if
Poseidon should receive restoration credit for demonstrated environmental
benefits attributable to dredging (as discussed further in Section D below). Based
on these determinations, the Commission may proportionally reduce Poseidon’s
habitat restoration obligation for Phase II mitigation. Accordingly, phased
mitigation will incentivize Poseidon to investigate new technologies that are not
available today to reduce impacts so that it can potentially reduce its restoration
obligation, and it will enable the Commission to make mitigation decisions based
on the Project’s actual operational impacts rather than estimates. If the mitigation
obligation is not reduced, the MLMP requires Poseidon to restore an additional
5.5 acres of wetland habitat subject to the same performance standards and
objectives required under Phase 1.

These materials have been provided to Coastal Commission Staff
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D. Lagoon Dredging Credit Should Be Evaluated in the Future

Pursuant to Poseidon’s MLMP, the Commission may decide at a later date whether
Poseidon should receive any restoration credit for assuming Lagoon dredging obligations.
Poseidon has not requested that dredging credit be applied to its mitigation obligations now; on
the contrary, Poseidon is asking the Commission only to leave open the possibility of allowing
such credit in the future if Poseidon assumes dredging obligations. The Staff Report, however,
recommends that the Commission should decide now that Poseidon’s potential dredging is not
subject to restoration credit because dredging is inconsistent with Special Condition 8’s
requirement that mitigation be in the form of creation, enhancement or restoration of wetland
habitat.

The Staff Report, however, fails to acknowledge that Lagoon dredging is necessary to
preserve the Lagoon’s beneficial uses, and that sand dredged from the Lagoon would be used to
maintain, restore and enhance habitat for grunion spawning and enhance opportunities for public
access and recreation along the shoreline. Moreover, the Commission has applied dredging
credit in the past for the SONGS project. Further, approval of the MLMP would not constitute
approval of a particular dredging proposal or grant of dredging credit. Rather, any dredging
proposal would require a separate Coastal Development Permit pursuant to Special Condition 12,
so it would be premature for the Commission to analyze dredging that Poseidon cannot perform.
Accordingly, it is perfectly appropriate for the Commission to determine whether Poseidon
should receive restoration credit for dredging at the time it applies for such credit in the future (if
ever).

We appreciate the Commission’s consideration of these important issues and respectfully
request that the Commission approve Poseidon’s proposed Marine Life Mitigation Plan attached
hereto as Exhibit A at its August 6, 2008 meeting.

Sincerely,

e Ml

Peter MacLaggan
Poseidon Resources

Attachments

cc: Tom Luster;
Rick Zbur, Esq.

These materials have been provided to Coastal Commission Staff
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Exhibit A, Marine Life Mitigation Plan
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Exhibit C Marine Life Mitigation Plan Rationale

These materials have been provided to California Coastal Commission Staff



EXHIBIT A

MARINE LIFE MITIGATION PLAN

CONDITION A: WETLAND RESTORATION MITIGATION

The permittee shall develop, implement and fund a wetland restoration project that compensates
for marine life impacts from Poseidon’s Carlsbad desalination facility.

1.0 PHASED IMPLEMENTATION

Poseidon’s Carlsbad desalination facility will function under two operating scenarios: (1) using
the Encina Power Station’s seawater intake while the Power Station continues to operate (“Phase
I17”); and (2) as a stand-alone facility (“Phase II”). The permittee’s restoration project shall be
phased to address marine life impacts from each of the applicable operating scenarios.

To mitigate marine life impacts for Phase I operations, the permittee shall develop, implement
and fund a 37-acre wetland restoration project consistent with the terms and conditions set forth
in this Plan. The permittee’s additional obligations to mitigate marine life impacts for Phase II
operations, which may include up to 5.5 acres of additional wetland restoration, are set forth in
section 6.0. Combined, mitigation for Phase I and Phase II would require up to 42.5 acres of
wetland restoration.

1.1  Technology Review During Phase I Operations

On or before April 30 of each year following the commencement of the Carlsbad desalination
facility’s commercial operations, the permittee shall provide the Executive Director with data
demonstrating the Encina Power Station’s cooling water intake for the prior calendar year. On or
before April 30 following the first three years of the Carlsbad desalination facility’s commercial
operations, the permittee shall also provide the Executive Director with the calculation
demonstrating the Power Station’s average water use during the prior three-year period. The
permittee shall thereafter provide the Executive Director with that calculation annually, on or
before April 30, until either of the occurrence of either of the “Phase II Pre-Conditions,” as
defined in subsection 1.2 below.

Consistent with the permittee’s approvals from the State Lands Commission, the permittee shall
perform the following ten years after the commencement of commercial operations, unless either
of the “Phase II Pre-Conditions” occur before that time (as defined in subsection 1.2 below):

a. Conduct a new analysis of the environmental effects of ongoing desalination facility
operations ten years after the commencement of commercial operations. The analysis
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shall provide information about the project’s actual impacts from operations, taking into
account all project features and mitigation measures;

b. Using that analysis, the permittee shall investigate and evaluate new and developing
technologies that are reasonably feasible and unavailable today, which may further
reduce any marine life impacts; and

c. Within 24 months of the date that the permittee commenced its analysis of the
environmental effects of ongoing desalination facility operations, the permittee shall
provide that analysis and its evaluation of potential and reasonably feasible technologies
to the Commission for review. The determination of feasibility shall consider costs,
potential impacts, and acceptability to the Encina Power Station, among other things.

Upon receiving the analysis of environmental effects of ongoing desalination facility operations
and the evaluation of new and available technologies from the permittee, the Commission may
request a hearing to determine whether those technologies are reasonably feasible and whether
the permittee can implement any of the technologies to reduce marine life impacts. If the
Commission determines that any such technologies are reasonably feasible and may further
reduce marine impacts, this Marine Life Mitigation Plan may, after a public hearing before the
Commission, be amended to require implementation of reasonably feasible technologies.

1.2 Implementation of Phase II Mitigation

The permittee’s Phase I mitigation obligations will not be affected by whether or not the
permittee is ultimately required to undertake mitigation for Phase II. If either the Encina Power
Station stops using its existing seawater intake for cooling water, or the Encina Power Station’s
use of its seawater intake provides less than 15% of Poseidon’s needed water based on the Power
Station’s average water use over any three-year period (“Phase II Pre-Conditions™), then the
permittee shall also undertake the Phase II mitigation obligations set forth in section 6.0.

2.0 PHASE I SITE SELECTION

In consultation with Commission staff, the permittee shall select a wetland restoration site for
Phase I mitigation in accordance with the following process and terms.

The location of the wetland restoration project shall be within the Southern California Bight.
The permittee shall select from sites including, but not limited to, the following eleven sites:
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Tijuana Estuary in San Diego County; San Dieguito River Valley in San Diego County; Agua
Hedionda Lagoon in San Diego County; San Elijo Lagoon in San Diego County; Buena Vista
Lagoon in San Diego County; Huntington Beach Wetland in Orange County, Anaheim Bay in
Orange County, Santa Ana River in Orange County, Los Cerritos Wetland in Los Angeles
County, Ballona Wetland in Los Angeles County, and Ormond Beach in Ventura County. The
permittee may also consider any sites that may be recommended by the California Department of
Fish & Game as high priority wetlands restoration projects.

The basis for the selected site shall be an evaluation of the site against the minimum standards
and objectives set forth in subsections 3.1 and 3.2 below. The permittee shall take into account
and give consideration to the advice and recommendations of the scientific advisory panel
established and convened by the Executive Director pursuant to Condition B.1.0. The permittee
shall select the site that meets the minimum standards and best meets the objectives.

=

I
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4.

2

PHASE I PLAN REQUIREMENTS

In consultation with Commission staff, the permittee shall develop a fina] wetland restoration

plan for the wetland site HGMM%MW%%MMMM

Mhs_ﬁnal plan shall_als_q meet the minimum standards and mcorporate as many as fea31ble
of the objectives in subsections 3.1 and 3.2, respectively.

3.1

Minimum Standards

The Phase 1 wetland restoration project site and preliminary plan must meet the following
minimum standards:

a.

b.

Location within Southern California Bight;
Potential for restoration as tidal wetland, with extensive intertidal and subtidal areas;

Creates or substantially restores a minimum of 37 acres of habitat similar to the affected
habitats in Agua Hedionda Lagoon, excluding buffer zone and upland transition area;

." Provides a buffer zone of a size adequate to ensure protection of wetland values, and

substantially-at least 100 feet wide, as measured from the upland edge of the transition
area. The Executive Director or the Commission may make exceptions to the 100-foot
buffer requirement in certain locations if they determine that the exceptions are de
minimis, or that a lesser buffer is sited and/or designed to prevent impacts that would
significantly degrade wetland areas and that they are compatible with the continuance of
those areas;

Any existing site contamination problems would be controlled or remediated and would
not hinder restoration,;

Site preservation is guaranteed in perpetuity (through appropriate public agency or
nonprofit ownership, or other means approved by the Executive Director), to protect
against future degradation or incompatible land use;

Feasible methods are available to protect the long-term wetland values on the site, in
perpetuity;
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Does not result in a net loss of existing wetlands; and

Does not result in an adverse; impa ,
mitigated impact on endangered_plant species.

Objectives

The following objectives represent the factors that will contribute to the overall value of the
wetland. The selected site shall be determined to achieve these objectives. These objectives shall
also guide preparation of the restoration plan.

a.

Provides substantialmaximum overall ecosystem benefits, e.g. substantialmaximum
upland buffer, enhancement of downstream fish values, provides regionally scarce
habitat, potential for local ecosystem diversity;

Provides substantial fish habitat compatible with other wetland values at the site;

Provides a buffer zone of atleastan average of at least 300 feet wide, depending on the
feasibility at the selected site(s), and not less than 100 feet wide, as measured from the

upland edge of the transition area, subject to the exemptions set forth in subsection
3.1(d);

Provides substantialmaximum upland transition areas (in addition to buffer zones);

Restoration involves minimum adverse impacts on existing functioning wetlands and
other sensitive habitats;

Site selection and restoration plan reflect a consideration of site specific and regional
wetland restoration goals;

Restoration design is that most likely to produce and support wetland-dependent
resources;

Provides potential habitat for rare or endangered species;

Provides for restoration of reproductively isolated populations of native California
species;

Results in an increase in the aggregate acreage of wetland in the Southern California

Bight;
Requires minimum maintenance;

Restoration project can be accomplished in a reasonably timely fashion; and

m. Site is in proximity to the Carlsbad desalination facility.
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3.3 Restrictions

(a) The permittee may propose a wetland restoration project larger than the minimum necessary
size specified in subsection 3.1(c) above, if biologically appropriate for the site, but the
additional acreage must (1) be clearly identified, and (2) must not be the portion of the project
best satisfying the standards and objectives listed above.

(b) If the permittee jointly enters into a restoration project with another party: (1) the permittee's
portion of the project must be clearly specified, (2) any other party involved cannot gain
mitigation credit for the permittee's portion of the project, and (3) the permittee may not receive
mitigation credit for the other party's portion of the project.

(c) The permittee may propose to divide the mitigation requirement between a maximum of
fourtwo wetland restoration sites, unless the Executive Director determines that the standards
and objectives of subsections 3.1 and 3.2 will be better met at more than fourtwao sites.

4.0 PHASE I PLAN IMPLEMENTATION
4.1 Coastal Development Permit Application

The permittee shall submit a complete Coastal Development Permit application for the Phase I
restoration plan along with CEQA documentation and local or other state agency approvals by
either 24 months following the issuance of the Coastal Development Permit for the Carlsbad
desalination facility;-erthe-commencemne FRmere peration e

later. The Executive Director may grant an extension to thls time penod at the request of and
upon a demonstration of good cause by the permittee. The restoration plan shall substantially
conform to Section 3.0 above and shall include, but not be limited to the following elements:

a. Detailed review of existing physical, biological, and hydrological conditions; ownership,
land use and regulation;

b. Evaluation of site-specific and regional restoration goals and compatibility with the goal
of mitigating for Poseidon’s marine life impacts;

c. Identification of site opportunities and constraints;
d. Schematic restoration design, including:

1. Proposed cut and fill, water control structures, control measures for stormwater,
buffers and transition areas, management and maintenance requirements;

2. Planting Program, including removal of exotic species, sources of plants and or seeds
(local, if possible), protection of existing salt marsh plants, methods for preserving
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top soil and augmenting soils with nitrogen and other necessary soil amendments
before planting, timing of planting, plans for irrigation until established, and location
of planting and elevations on the topographic drawings;

3. Proposed habitat types (including approximate size and location);

4. Assessment of significant impacts of design (especially on existing habitat values)
and net habitat benefits;

5. Location, alignment and specifications for public access facilities, if feasible;

6. Evaluation of steps for implementation e.g. permits and approvals, development
agreements, acquisition of property rights;

7. Cost estimates;

8. Topographic drawings for final restoration plan at 1" = 100 foot scale, one foot
contour interval; and

9. Drawings shall be directly translatable into final working drawings.
g. Detailed information about how monitoring and maintenance will be implemented,;
h. Detailed information about construction methods to be used;

Defined final success criteria for each habitat type and methods to be used to determine
success;

Detailed information about how Poseidon will coordinate with any other agency or panel
that will have a role in implementing and monitoring the restoration plan, including the
respective roles of the parties in independent monitoring, contingency planning review,
cost recovery, etc.;

Detailed information about contingency measures that will be implemented if mitigatibn
does not meet the approved goals, objectives, performance standards, or other criteria;
and

Submittal of “as-built” plans showing final grading, planting, hydrological features, etc.
within 60 days of completing mitigation site construction.

Wetland Construction Phase

Within 12 months of approval of the Phase I restoration plan, subject to the permittee's obtaining
the necessary permits, the permittee shall commence the construction phase of the wetland
restoration project. The permittee shall be responsible for ensuring that construction is carried
out in accordance with the specifications and within the timeframes specified in the approved
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restoration plan and shall be responsible for any remedial work or other intervention necessary to
comply with plan requirements.

4.3  Timeframe for Resubmittal of Project Elements

If the Commission does not approve any element of the project (i.e. site selection, restoration
plan), the Commission will specify the time limits for compliance relative to selection of another
site or revisions to the restoration plan.

5.0 PHASE I WETLAND MONITORING, MANAGEMENT AND REMEDIATION

Monitoring, management (including maintenance), and remediation shall be conducted over the
"full operating life" of Poseidon’s desalination facility, which shall be 30 years from the date
“as-built” plans are submitted pursuant to subsection 4.1(/).

The following section describes the basic tasks required for monitoring, management and
remediation for Phase 1. Condition B specifies the administrative structure for carrying out these
tasks, including the roles of the permittee and Commission staff.

5.1  Monitoring and Management Plan

A monitoring and management plan will be developed in consultation with the permittee and
appropriate wildlife agencies, concurrently with the preparation of the restoration plan for Phase
I, to provide an overall framework to guide the monitoring work. It will include an overall
description of the studies to be conducted over the course of the monitoring program and a
description of management tasks that are anticipated, such as trash removal. Details of the
monitoring studies and management tasks will be set forth in a work program (see Condition B).

5.2 Pre-restoration site monitoring

Pre-restoration site monitoring shall be conducted to collect baseline data on the wetland
attributes to be monitored. This information will be incorporated into and may result in
modification to the overall monitoring plan.

5.3  Construction Monitoring

Monitoring shall be conducted during and immediately after each stage of construction of the
wetland restoration project to ensure that the work is conducted according to plans.
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5.4  Post-Restoration Monitoring and Remediation

Upon completion of construction of the wetland, monitoring shall be conducted to measure the
success of the wetland in achieving stated restoration goals (as specified in restoration plan) and
in achieving performance standards, specified below. The permittee shall be fully responsible for
any failure to meet these goals and standards during the facility’s full operational years. Upon
determining that the goals or standards are not achieved, the Executive Director shall prescribe
remedial measures, after consultation with the permittee, which shall be implemented by the
permittee as soon as practicable with Commission staff direction. If the permittee does not agree
with the remedial measures prescribed by the Executive Director, or that remediation is
necessary, the matter may be set for hearing and disposition by the Commission.

Successful achievement of the performance standards shall (in some cases) be measured relative
to approximately four reference sites, which shall be relatively undisturbed, natural tidal
wetlands within the Southern California Bight. The reference sites and the standard of
comparison, i.e. the measure of similarity to be used, shall be specified in the work program.

In measuring the performance of the wetland project, the following physical and biological
performance standards will be utilized:

a. Longterm Physical Standards. The following long-term standards shall be maintained
over the full operative life of the desalination facility:

1) Topography. The wetland shall not undergo major topographic degradation (such as
excessive erosion or sedimentation);

2) Water Quality. Water quality variables [to be specified] shall be similar to reference
wetlands; and

4) 3)-Habitat Areas. The area of different habitats shall not vary by more than 10% from
the areas indicated in the restoration plan.

b. Biological Performance Standards. The following biological performance standards shall
be used to determine whether the restoration project is successful. Table 1, below,
indicates suggested sampling locations for each of the following biological attributes;
actual locations will be specified in the work program:



Conditions for Poseidon’s MLMP
July 3, 2008
Page 10 of 4616

1) Biological Communities. Within 4 years of construction, the total densities and
number of species of fish, macroinvertebrates and birds (see Table 1) shall be similar
to the densities and number of species in similar habitats in the reference wetlands;

2) Vegetation. The proportion of total vegetation cover and open space in the marsh
shall be similar to those proportions found in the reference sites. The percent cover of
algae shall be similar to the percent cover found in the reference sites;

3) Spartina Canopy Architecture. The restored wetland shall have a canopy architecture
that is similar in distribution to the reference sites, with an equivalent proportion of
stems over 3 feet tall;

4) Reproductive Success. Certain plant species, as specified by in the work program,
shall have demonstrated reproduction (i.e. seed set) at least once in three years;

5) Food Chain Support. The food chain support provided to birds shall be similar to that
provided by the reference sites, as determined by feeding activity of the birds; and

6) Exotics. The important functions of the wetland shall not be impaired by exotic
species. '

Table 1: Suggested Sampling Locations

Salt Marsh ' Open Water Tidal
Spartina | Salicorni | Upper | Lagoon | Eelgrass | Mudflat | Creeks
a
1) Density/spp:
Fish X X X - X
' Macroinvert X X X X
s
Birds X X X X X X
2) % Cover
Vegetation . X X X X
Algae X X X
3) Spar. arch. X
4) Repro. suc. X X X
5) Bird feeding X X X
6) Exotics X X X | x X X X
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6.0 MITIGATION REQUIRED AFTER PHASE II PRECONDITION
6.1 Reasonably Feasible Technologies

Following the occurrence of either of the Phase II Pre-Conditions, as defined in subsection 1.1,
the permittee shall:

a. Conduct a new analysis of the environmental effects of ongoing desalination facility
operations. The analysis shall provide information about the project’s actual impacts
from operations, taking into account all project features and mitigation measures;

b. Using that analysis, the permittee shall investigate and evaluate new and developing
technologies that are reasonably feasible and unavailable today, which may further
reduce any marine life impacts;

c. Within 24 months of the occurrence of the applicable Phase II pré—condition, the
permittee shall provide that analysis and its evaluation of potential and reasonably
feasible technologies to the Commission for review. The determination of feasibility
shall consider costs, potential impacts, and acceptability to the Encina Power Station,
among other things; and

d. The analysis and evaluation provided to the Commission shall also include an evaluation

- of whether the 37 acres of wetland restoration implemented by the permittee has fully or
only partially mitigated marine life impacts for stand-alone operations, taking into
account actual operating conditions from facility operations for Phase I and potential
reductions to impacts that would occur as a result of any new and reasonably feasible
technologies that the permittee may implement pursuant to this subsection 6.1.

Upon receiving the evaluation of new and available technologies from the permittee, the

- Commission may request a hearing to determine whether those technologies are reasonably
feasible and whether the permittee can implement any of the technologies to reduce marine life
impacts. If the Commission determines that any such technologies are reasonably feasible and
may further reduce marine impacts, this Marine Life Mitigation Plan may be amended after a
public hearing before the Commission to require implementation of reasonably feasible
technologies. The Commission also may determine the additional mitigation, if any, required
after implementation of available technologies to reduce marine life impacts from Phase II

operations.

6.2  Additional Mitigation

The permittee also shall comply with the following mitigation measures after the occurrence of
either Phase II Pre-Condition:
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If within 24 months of the occurrence of the applicable Phase II Pre-Condition, the
permittee assumes dredging obligations of the Agua Hedionda Lagoon from the Encina
Power Station or other applicable entity, the permittee shall provide evidence to the
Executive Director in the form of a contract or other agreement that demonstrates the
permittee’s assumption of dredging obligations, along with an evaluation of the
permittee’s dredging activities and supporting documentation for the proposed mitigation
credit the permittee is seeking for this activity. Pursuant to Special Condition 12 of this
Permit, the permittee shall not dredge the Agua Hedionda Lagoon without obtaining a
new Coastal Development Permit approval from the Commission for dredging activities.
If such dredging obligations are assumed, the Commission shall evaluate and determine
the mitigation credit the permittee is entitled to receive for Lagoon dredging using
substantially the same methodology the Commission used for the San Onofre Nuclear
Generating Station’s dredging approvals. If the Commission’s evaluation set forth in
subsection 6.1 determines that there is any remaining mitigation obligation following the
implementation of reasonably feasible technologies to reduce marine impacts, the credit
for Lagoon dredging shall be applied to satisfy any remaining mitigation obligation of the
permittee; or ;

If the permittee does not assume the dredging obligations for the Agua Hedionda Lagoon
(for any reason other than delays by the Commission in issuing the Coastal Development
Permit for dredging) and the analysis and evaluation set forth in subsection 6.1 identifies
that additional wetland restoration is necessary to mitigate Phase II impacts not fully
mitigated by the 37-acre restoration project, then within 24 months of the occurrence of
the applicable Phase II Pre-Condition, the permittee shall apply for a new Coastal
Development Permit to perform additional wetland mitigation to mitigate marine life
impacts for Phase II operations that meets the following criteria:

(i) the Phase II wetland mitigation shall credit the 37-acres of restoration required
under this Plan for Phase I, and may require additional mitigation of up to an
additional 5.5 acres. The Commission shall proportionally reduce the potential 5.5
acre restoration requirement based on: (1) any reduction to marine life impacts
caused by the permittee’s implementation of reasonably feasible technologies, as set
forth in subsection 6.1; and (2) any demonstration that actual plant operations have
caused less marine life impacts than originally anticipated during the project’s
initial evaluation;

(i1) the permittee shall apply for a new Coastal Development Permit to perform the
wetland restoration, and the restoration shall be of habitat similar to the affected
habitats in Agua Hedionda Lagoon, excluding buffer zone and upland transition
area, and consistent with the objectives and restrictions in subsections 3.1
(excluding subsection 3.1(c)), 3.2 and 3.3 above;
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(ili) the permittee shall select a wetland restoration site for Phase II mitigation in a
manner generally in accordance with section 2.0 above;

(iv) the restoration plan for Phase II mitigation shall be generally in accordance with the
requirements in section 4.0 above, and shall be monitored in a manner generally in
accordance with that set forth in section 5.0 above; and

(v) Phase II wetland restoration shall be included in and administered as part of the

same administrative structure created for Phase I mitigation and set forth in
Condition B of this Plan.

CONDITION B: ADMINISTRATIVE STRUCTURE

1.0 ADMINISTRATION

Personnel with appropriate scientific or technical training and skills will, under the direction of
the Executive Director, oversee the mitigation and monitoring functions identified and required

by Condition A. The Executive Director will retain scientific and administrative support staff to
perform this function, as specified in the work program.

This technical staff will oversee the preconstruction and post-construction site assessments,
mitigation project design and implementation (conducted by permittee), and monitoring
activities (including plan preparation); the field work will be done by contractors under the
Executive Director's direction. The contractors will be responsible for collecting the data,
analyzing and interpreting it, and reporting to the Executive Director.

The Executive Director shall convene a scientific advisory panel to provide the Executive
Director with scientific advice on the design, implementation and monitoring of the wetland

restoration. The panel shall consist of recognized scientists, including a marine biologist, an
ecologist, a statistician and a physical scientist.

2.0 BUDGET AND WORK PROGRAM

The funding necessary for the Commission and the Executive Director to perform their
responsibilities pursuant to these conditions will be provided by the permittee in a form and
manner reasonably determined by the Executive Director to be consistent with requirements of
State law, and which will ensure efficiency and minimize total costs to the permittee. The
amount of funding will be determined by the Commission on a biennial basis and will be based
on a proposed budget and work program, which will be prepared by the Executive Director in
consultation with the permittee, and reviewed and approved by the Commission in conjunction

with its review of the restoration plan. Permit-applicationfees-paid-by-the-permittee-for Coastal
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agamst—&he-budge(—te%e—fméeébytheapemﬁ{ee—lf the permxttee and the Executlve Dlrector
cannot agree on the budget or work program, the disagreement will be submitted to the
Commission for resolution.

The budget to be funded by the permittee will be for the purpose of reasonable and necessary
costs to retain personnel with appropriate scientific or technical training and skills needed to
assist the Commission and the Executive Director in carrying out the mitigation. In addition,
reasonable funding will be included in this budget for necessary support personnel, equipment,
overhead, consultants, the retention of contractors needed to conduct identified studies, and to
defray the costs of members of any scientific advisory panel(s) convened by the Executive
Director for the purpose of implementing these conditions.

Costs for participation on any advisory panel shall be limited to travel, per diem, meeting time
and reasonable preparation time and shall only be paid to the extent the participant is not
otherwise entitled to reimbursement for such participation and preparation. The amount of
funding will be determined by the Commission on a biennial basis and will be based on a
proposed budget and work program, which will be prepared by the Executive Director in
consultation with the permittee, and reviewed and approved by the Commission in conjunction

WIth its review of the restoration plan Mww

WH the pemuttee and the Executlve DerCtOI‘ cannot agree on the budget
or work program, the disagreement will be submitted to the Commission for resolution.

The work program will include:

a. A description of the studies to be conducted over the subsequent two year period,
including the number and distribution of sampling stations and samples per station,
methodology and statistical analysis (including the standard of comparison to be used in
comparing the mitigation project to the reference sites);

b. A description of the status of the mitigation projects, and a summary of the results of the
monitoring studies to that point;

c. A description of up to four reference sites;

d. A description of the performance standards that have been met, and those that have yet to
be achieved;

e. A description of remedial measures or other necessary site interventions;

f. A description of staffing and contracting requirements; and
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g. A description of the scientific advisory panel's role and time requirements in the two year
period.

3.0 ANNUAL REVIEW AND PUBLIC WORKSHOP REVIEW

The permittee shall submit a written review of the status of the mitigation project to the
Executive Director each year on April 30 for the prior calendar year. The written review will
discuss the previous year's activities and overall status of the mitigation project, identify
problems and make recommendations for solving them, and review the next year's program.

Every fifth year, the Executive Director or the Commission shall also convene and conduct a
duly noticed public workshop to review the status of the mitigation project. The meeting will be
attended by the contractors who are conducting the monitoring, appropriate members of the
Scientific Advisory Panel, the permittee, Commission staff, representatives of the resource
agencies (CDFG, NMFS, USFWS), and the public. Commission staff and the contractors will
give presentations on the previous five years’ activities and the overall status of the mitigation
project, identify problems and make recommendations for solving them, and review the next
period’s program.

The workshop review will include discussions on whether the wetland mitigation project has met
the performance standards, identified problems, and recommendations relative to corrective
measures necessary to meet the performance standards. The Executive Director will utilize
information presented at the public review, as well as any other relevant information, to
determine whether any or all of the performance standards have been met, whether revisions to
the standards are necessary, and whether remediation is required. Major revisions shall be
subject to the Commission's review and approval.

The mitigation project will be successful when all performance standards have been met each
year for a three-year period. The Executive Director shall report to the Commission upon
determining that all of the performance standards have been met for three years and that the
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project is deemed successful. If the Commission determines that the performance standards have
been met and the project is successful, the monitoring program will be scaled down, as
recommended by the Executive Director and approved by the Commission. The work program
shall reflect the lower level of monitoring required. If subsequent monitoring shows.that a
standard is no longer being met, monitoring may be increased to previous levels, as determined
necessary by the Executive Director.

The CommissienExecutive Director may make a determination on the success or failure to meet
the performance standards or necessary remediation and related monitoring at any time, not just
at the time of the workshop review.

4.0 ADDITIONAL PROCEDURES

4.1  Dispute Resolution

In the event that the permittee and the Executive Director cannot reach agreement regarding the
terms contained in or the implementation of any part of this Plan, the matter may be set for
hearing and disposition by the Commission.

4.2 Extensions

Any of the time limits established under this Plan may be extended by the Executive Driector at
the request of the permittee and upon a showing of good cause.



EXHIBIT B

RESPONSES TO ISSUES IDENTIFIED IN JULY 24, 2008 STAFF REPORT

. In response to Commission Staff’s specific concerns regarding Poseidon’s proposed
Marine Life Mitigation Plan (“MLMP?”), as identified on page 15 of the July 24, 2008 Staff
Report, Poseidon has modified its MLMP to address Staff’s concerns. Below we have listed
each of Staff’s identified concerns, followed by Poseidon’s response. In addition to the
responses herein, Exhibit A is a redline of Poseidon’s MLMP that shows the changes Poseidon
has made in response to Staff’s concerns. Note that this document does not address the three
issues discussed in Poseidon’s letter responding to the Staff Report: mitigation acreage, phased
mitigation and restoration credit for lagoon dredging.

L Responses to Bullet Points on Page 15: In this section, Poseidon has resﬁonded to each
of the bullet points listed on page 15 of the Staff Report.

Issue 1: Staff recommended that Poseidon submit a complete coastal development permit
application for its Final Restoration Plan within 24 months of Commission approval of its
Preliminary Plan (i.e., the Plan being reviewed herein). Poseidon modified that
recommendation in Section 4 of its Plan to allow submittal of that application either 24 months
after issuance of the project coastal development permit or commencement of commercial
operations of the desalination facility, whichever is later. This could substantially delay the
implementation of mitigation and could result in several years of impacts occurring without
mitigation.

e Poseidon Response to Issue 1: In Section 4.1 of Poseidon’s MLMP, Poseidon has
revised its Plan so that the Coastal Development Permit for the Final Restoration Plan
will be submitted within 24 months of Commission approval of its Preliminary Plan.

Issue 2: A proposed change to Poseidon’s Plan at .Section 3.1@) and at Section 3.2(c) would
reduce the required buffer zone at its mitigation sites from no less than 100 feet wide to an
average that could be much less than 100 feet.

e Poseidon Response to Issue 2: Poseidon has removed the word “substantially” from
Section 3.1(d) so that it is evident that buffer zones will be at least 100 feet wide. (See
Poseidon’s MLMP, Page 4 of 16.)

Issue 3: A4 proposed change to Section 3.1(i) would allow the Plan to affect endangered species
in a way not allowed under the Edison: requirements.

. » Poseidon Response to Issue 3: Poseidon has revised Section 3.1(i) to indicate that
Poseidon’s Plan will not result in an adverse impact on endangered animal species, and
that it will require mitigation for Plan impacts on endangered plant species. (See
Poseidon’s MLMP, Page 5 of 16.) The formulation of this provision in the Edison plan
does not take into account that substantially all wetlands restoration projects will have
impacts on sensitive plant species, which would likely be mitigated through relocation



to upland areas. The Edison plan’s formulation would not allow mitigation in any area
where there is a sensitive plant. Accordingly, Poseidon modified this language to
ensure there are no adverse impacts to endangered animals, but to allow for mitigation
and relocation of sensitive plants.

Issue 4: Poseidon proposes to change Section 3.3(c) to allow mitigation to occur in up to four
sites, rather than up to two sites, as required of Edison, which could fragment the mitigation and
reduce its overall value.

e Poseidon Response to Issue 4: Poseidon has revised Section 3.3(c) to allow mitigation
to occur only at up to two sites without Executive Director approval. (See Poseidon’s
MLMP, Page 6 of 16.) '

Issue 5: Poseidon also proposed deleting a requirement at Section 5.4 that would require a
designed tidal prism to-be maintained to ensure the wetland mitigation site has adequate tidal
action.

e Poseidon Response to Issue 5: Poseidon has revised its Plan to include a requirement
at Section 5.4(a)(3) that would require a designed tidal prism be maintained if the Plan
requires dredging. (See Poseidon’s MLMP, Page 9 of 16.)

Issue 6: Poseidon Proposes that any fees it pays for coastal development permits or -
amendments be credited against the budget needed to implement the mitigation plan.

e Poseidon Response to Issue 6: Poseidon has revised Condition B, Section 2.0 to
remove its proposal regarding the crediting of fees paid for coastal development permits
or amendments. (See Poseidon’s MLMP, Pages 13-14 of 16.)

II. Responses to Staff’s Recommendation to Include Conditions in Exhibit 2: In this
section we have responded to Staff’s comment on page 15 of the Staff Report that Poseidon’s
Plan should be modified to include the conditions in Exhibit 2 by identifying each of the

differences between Poseidon’s Plan and Staff’s Exhibit 2, followed by Poseidon’s response.

e Poseidon’s Plan removes the requirement in Section 2.0 that would require Poseidon to
submit the proposed site and preliminary plan to the Commission within 9 months of the
effective date of the approval, and removes Exhibit 2’s “Preliminary Plan” requirements set
forth in Staff’s Exhibit 2 at §1.2.

o Poseidon Response: Poseidon has revised its Plan to include the “Preliminary Plan”
requirements (Poseidon’s MLMP § 2.1, Pages 3-4 of 16.) and has modified its Plan so
that a proposed site and preliminary plan will be submitted to the Commission within
10 months of the effective date of the approval. (See Poseidon’s MLMP § 2.0, Page
20f16.)

e Poseidon’s Plan adds three potential restoration sites (Agua Hedionda, San Elijo, and Buena
Vista) for a total of 11 sites in Section 2.0.



o Poseidon Response: This remains part of Poseidon’s proposal because these sites
are in close proximity to the Project site, and have been recommended as potential
mitigation sites by local and state agencies. ’

Poseidon’s Plan allows Poseidon to consider other sites that may be recommended by the
Department of Fish and Game (“DFG”) as high-priority wetlands restoration projects, while
Staff’s MLMP only allows additional sites to be considered with approval from the
Executive Director. (Section 2.0.)

o Poseidon Response: This remains part of Poseidon’s proposal to allow consideration
of sites that could be proposed by DFG.

Poseidon’s MLMP has objectives of providing “substantial’ upland buffer and upland
transition areas, as compared to Staff’s objective of providing “maximum” upland buffer and
upland transition areas. (See Poseidon’s MLMP §§ 3.2(a),(d).)

o Poseidon Response: Poseidon has revised Sections 3.2(a) and (d) of its Plan to
incorporate Staff’s proposed “maximum” language. (See Poseidon’s MLMP, Page 5
of 16.) '

Poseidon’s Plan deletes Staff’s Objective in Section 3.2(c) of providing a buffer zone of an
average of at least 300 feet wide, and includes a 100 feet-wide Objective.

o Poseidon Response: Poseidon has revised Section 3.2(c) so that the Objective
provides for a buffer zone that is an average of 300 feet wide, depending on the
feasibility at the selected site(s), and not less than 100 feet wide. (See Poseidon’s
MLMP, Page 5 of 16.) This modification addresses Staff’s concerns and will allow
Poseidon to have necessary flexibility in selecting the mitigation site(s).

Poseidon proposes commencing restoration construction within 12 months of approval of the
restoration plan (Poseidon’s MLMP § 4.2), while Staff proposes construction within 6
months of approval of the restoration plan (Staff’s Exhibit 2 at § 2.2).

o Poseidon Response: This remains part of Poseidon’s proposal because it is a more
reasonable estimate of time that will be required to undertake the restoration efforts.

Poseidon’s Plan adds a provision to assure that the mitigation is in place for 30 years, and
therefore adds a definition of the facility’s “full operating life” of 30 years from the date as-
built plans are submitted. (See Poseidon’s MLMP § 5.0)

o Poseidon Response: This remains part of Poseidon’s proposal because it provides
clarity for Poseidon’s responsibilities and obligations under the Plan.

Poseidon modifies the requirement that the Executive Director will retain approximately two
scientists and one administrative support staff to oversee the plan’s mitigation and
monitoring functions, and provides that the Executive Director shall retain staff as set forth in
the “work program.” (See Poseidon’s MLMP Condition B § 1.0, Page 13 of 16.)



o Poseidon Response: This remains part of Poseidon’s proposal because Poseidon
does not believe this amount of staffing is necessary given the significantly smaller
scope of Poseidon’s restoration obligations compared to SONGS. Poseidon’s
proposal provides that the work program will identify the necessary staffing.

Poseidon’s Plan removes the cap on total costs for the advisory panel of $100,000 per year
contained in Staff’s Exhibit 2, and requires the Executive Director to submit a proposed
budget for the advisory panel to the Commission for approval on a biennial basis, and
provides that any disagreement over the budget to be submitted to the Comxmssmn for
resolution. (Poseidon’s MLMP Condition B § 2.0.)

o Poseidon Response: Poseidon has revised Condition B Section 2.0 to include Staff’s
language regarding the $100,000 cap, but has retained its procedures for the budget
due to the fact that the scope of Poseidon’s restoration obligations will be

~ significantly smaller than Edison’s, and the budget for the advisory panel should bear
a reasonable relanonshlp to the scope of restoration. (See Poseidon’s MLMP, Page
14 of 16.)

Poseidon’s Plan modifies the Executive Director’s ability to amend the work program
(Poseidon’s MLMP Condition B § 2.0.)

o Poseidon Response: Poseidon has modified Condition B, § 2.0 so that it is now
consistent with the language in Staff’s Exhibit 2.. (See Poseldon s MLMP, Page 15 of
16.)

Poseidon’s Plan requires submission of a written review of the restoration project’s previous
year by April 30 instead of an annual public workshop. Poseidon provides for a public

“workshop every fifth year, regardless of whether the project’s performance standards have
been met. (Poseidon’s MLMP Condition B § 3.0, Pages 15-16 of 16.) Staff’s Exhibit 2
provides for an annual public workshop, and would lower the frequency of this obligation to
a five year review once performance standards are achieved.

- o Poseidon Response: This remains part of Poseidon’s proposal because of the
' substantially limited size of the Poseidon’s restoration project as compared to
Edison’s SONGS restoration project, and the significant cost already imposed on
‘Poseidon’s mitigation program. :

Poseidon’s Plan gives the Commission, rather than the Executive Director, the authority to
determine the success or failure to meet the performance standards, or necessary remediation
and related monitoring, -

o Poseidon Response: Poseidon has modified Condition B, § 3.0 so that it is

consistent with the language in Staff’s Exhibit 2. (See Poseidon’s MLMP, Page 10 of
16.)

Poseidon’s Plan adds a general dispute resolution provision that would allow any-disputes to
be heard by the Commission. (Poseidon’s MLMP Condition B § 4.1, Page 16 of 16.)



o Poseidon Response: This remains part of Poseidon’s proposal because it retains and
states the permittee’s implicit rights.

Poseidon’s MLMP allows for time extensions by the Executive Director at Poseidon’s
request upon a showing of good cause. Poseidon’s MLMP Condition B § 4.2, Page 16 of
16.) ' :

o Poseidon’s Response: This remains part of Poseidon’s proposal.



EXHIBIT C

- MARINE LIFE MITIGATION PLAN RATIONALE

" In addition to the reasons set forth in Poseidon’s letter to the Commission, below

‘Poseidon has provided more detailed support for its position that the Commission should accept
Poseidon’s arguments concerning mitigation acreage, mitigation phasing and dredging over
those offered by Staff. Accordingly, and for the following reasons, Poseidon respectfully asks
the Commission to adopt Poseidon’s Marine Life Mitigation Plan (“MLMP”) as amended and set
forth m,Exhlblt A, and w1thout Staff’s requested modifications from the Staff Report.

1. - POSEIDON’S RESTORATION ACREAGE IS CONSISTENT WITH

' COMMISSION PRACTICE

Independent review has confirmed that Poseidon’s proposed 42.5 acres is sufficient
restoration to fully mitigate the Project’s marine life impacts. Poseidon’s entrainment study,
which:provides the basis for Poseidon’s proposed 42.5 acres of wetland restoration, was
reviewed by the.Coastal Commission’s independent expert, Dr. Pete Raimondi of UC Santa
Cruz. Dr. Raimondi confirmed, among other things, that: (1) Poseidon’s study design is
consistent with recent entrainment studies conducted in California; (2) using CEC methodology
and Coastal Commission precedent, the habitat restoration required to mitigate the Project’s
“stand-alone” operations would be 42.5 acres (37 acres to compensate for Agua Hedionda
Lagoon (“Lagoon”) species impacts, and 5.5 acres to compensate for open ocean species
impacts); and (3) habitat mix for mitigation should include mudflat/tidal channel and open water -
habitat. This methodology is also consistent with the peer-reviewed and approved methodology
the CEC applied to the Morro Bay Power Plant and the Moss Landing Power Plant.

Notably, Commission Staff originally recommended that Poseidon use CEC methodology
to determine the Project’s mitigation requirement. Staff, however, is now recommending a
substantial increase in the mitigation acreage by applying a new standard that has not been peer-
reviewed and which adjusts variables in the modeling estimates. Specifically, Dr. Raimondi
suggested that in order to provide an even greater level of assurance that impacts to lagoon and
~ ocean species will be mitigated, Poseidon could restore 12.9 to 25.7 acres above the 42.5 acres
required under CEC methodology — for a total of 55.4 to 68.2 acres — to provide an .
unprecedented level of mitigation for the Project’s “stand-alone” impacts that the Commission
has never applied before. This “enhanced mitigation” proposal is inconsistent with CEC
methodology and established, peer-reviewed methodology and precedent. Notably, Dr.
Raimondi has not advocated that the Commission should apply the “‘enhanced mitigation” '
methodology, and has appropriately left to the Commission the decision of which methodology
should be used.

In contrast to the “enhanced mitigation” proposal, Poseidon’s restoration acreage
methodology conforms entirely to Commission-accepted precedent, and Staff has not identified
any mitigation projects using this methodology that have resulted in under-compensation for
marine impacts. Poseidon’s Area Production Foregone (“APF”) calculation is extremely
conservative because it assumes that the proportional mortality resulting from entrainment occur



across the entire area of the Lagoon. In fact, the habitat areas in the Lagoon for the three species
used to calculate the APF estimate are all much smaller than the entire Lagoon. Accordingly, an
averaging approach was used because it accounts for the uncertainty associated with the
estimates of the exact areas of habitat associated for each species. This methodology is
considered conservative and conforms entirely to standards and procedures used for APF
determination at the Moss Landing project. :

Staff has also suggested that if Poseidon does not use Staff’s “‘enhanced mitigation”
proposal, that Poseidon should be required to apply a mitigation ratio (such as 2:1 or 3:1) to its
mitigation acreage so that Poseidon considers mitigation that may be “out of kind” or provided at
some distance from the affected area. Staff, however, has not and cannot provide examples of
any California entrainment mitigations that have aprlied a mitigation ratio on top ofa :
conservative “in-kind” approach to mitigation that is consistent with CEC methodology, such as
the mitigation acreage contained in the MLMP. Moreover, the MLMP ensures that Poseidon
will provide “in-kind” restoration in the Southern California B1g11t similar to the affected area in
the Lagoon.

For these reasons, Poseidon asks the Commission to approve its 42.5 acreage calculation
over that proposed by Staff to ensure that the Project’s mitigation is consistent with prior
Commission approvals rather than subject to an obligation that is based on un-proven
methodology.

IL. PHASED MITfGATION IS APPROPRIATE FOR THIS PROJECT

Poseidon’s phased approach to mitigation would fully compensate for the Project’s
impacts to marine life under either of the power plant’s operating scenarios. The initial phase of
the mitigation plan would provide 37 acres of wetland restoration, which would fully compensate
for Project-related impacts during the period when both the Encina Power Station (“EPS”) and
the Project are operating (“Phase I”’). The second phase would provide up to 5.5 acres of
additional restoration to address any additional unmitigated impacts occurring from Project
operations when the EPS is decommissioned or when the EPS is providing less than 15% of the
water needed for the Project based on the EPS’s average water use over any three-year period’
(“Phase II"’). Below, Poseidon has identified the benefits of phased mitigation for this Project
and explained why Staff’s arguments against phasing are unsupported and inconsistent with the
benefits that phasing would provide.

A. Phase I Mitigation Qver-mitigates Project.Impacts

Under Phase I, Poseidon would restore 37 acres of wetland habitat similar to the affected
habitats in Agua Hedionda Lagoon. Using CEC and prior Coastal Commission methodology,
the Phase I mitigation would mitigate 87% of the total requirements for the Project’s “stand
alone” operations (when the EPS has ceased operating). Accordingly, the Phase I mitigation

! This threshold is very conservative, The Phase I restoration project would fully mitigate the Project’s impacts as
long as at least 13% of the Project’s seawater requirements are provided by the EPS. Poseidon’s MLMP is
conservative in that it requires Poseidon to implement Phase II mitigation if the EPS is providing an average of less
than 15% of the Project’s seawater requirements over a three-year period.



would fully mitigate the Project’s impacts as long as at least 13% of the Project’s seawater
requirements are provided by the EPS. By providing this level of mitigation while the Project
and the power plant are both operating, Poseidon will perform more mitigation than what is
necessary to mitigate this stage of the Project’s operations. For example, in the last 18 months
the EPS would have provided over 65% of the water needed for the Project. Based on that
number, Poseidon would have been required to provide only 14.9 acres of mitigation using CEC
methodology and Commission precedent. Poseidon’s Phase I restoration of 37 acres would be
approximately 2.5 times the mitigation actually required. Therefore, through the phased
approach to mitigation, Poseidon is actually providing the substantial majority of the mitigation
required for the Project’s stand-alone operations up front.

B. Phase II Mitigation Provides New Opportunities to Reduce Impacts

The MLMP requires Poseidon to implement mitigation measures for Phase II (including
up to 5.5 acres of additional restoration) if the EPS stops using its existing seawater intakes for
cooling purposes, or if the intakes provide less than 15% of Poseidon’s needed water based on
the EPS’ average water use over any three-year period (“Phase II Pre-Conditions™). To ensure
that the Commission is aware of the amount of water the EPS is providing to the Project, and
when Phase II mitigation should commence, the MLMP requires Poseidon to submit that
information to the Executive Director annually.

Wetland habitat restoration under Phase II would credit the 37 acres of restoration
already provided for under Phase I, and provide assurances that stand-alone operations are fully
mitigated in Phase II. Once either of the Phase II Pre-Conductions occur, the MLLMP requires
Poseidon to: (1) analyze the environmental effects of ongoing Project operations; (2) use that
analysis to investigate and evaluate reasonably feasible technologies that are unavailable today,
which may reduce any marine life impacts; and (3) provide its analysis of environmental effects
and its evaluation of any reasonably feasible technologies to reduce marine life impacts to the
Commission within 24 months. Accordingly, the Commission will be able to determine if
Poseidon can further reduce the Project’s impacts to marine life through reasonably feasible
technologies, and may proportionally reduce Poseidon’s habitat restoration obligation for Phase
II mitigation based on that mitigation.

In addition, Poseidon may assume dredging obligations of the Agua Hedionda Lagoon
from the EPS within 24 months of the occurrence of either Phase II Pre-Condition, if feasible.’
If Poseidon assumes dredging obligations, it will provide evidence of its obligations to the
Commission, along with an analysis of how Lagoon dredging is beneficial to the Lagoon and

% Note that in the event the Phase II Pre-Conditions do not occur, Poseidon’s approval from the State Lands
Commission requires Poseidon to undertake a substantially similar evaluation of environmental effects of ongoing
Project operations and to investigate and evaluate new and developing technologies that are unavailable today to
reduce any marine life impacts ten years after Project operations commence. Accordingly, if the State Lands
Commission requires Poseidon to implement any such technologies that constitute “development”, such
development would be subject to Coastal Commission review and approval.

3 Since Special Condition 12 of the Project’s Coastal Development Permit requires Poseidon to obtain a new Permit

approval from the Coastal Commission for any dredging activities, the Commission shall have oversight over any
Lagoon dredging.



how such dredging activities may entitle Poseidon to some amount of restoration credit. (See
Section C below).

In the event that Poseidon does not assume Lagoon dredging obligations (for example, if
the EPS never fully ceases use of its intakes but operates the intakes at very low levels and
continues to dredge the Lagoon), Poseidon’s MLMP requires it to develop a plan within 24
months in which: (1) the Commission shall evaluate whether Poseidon’s 37 acres of wetland
restoration under Phase I has fully mitigated the Project’s stand-alone operations; and (2) the
Commission may reduce Poseidon’s Phase II restoration based on the reduction to marine
impacts caused by Poseidon’s implementation of new, reasonably feasible technologies (as
discussed above). -

Accordingly, phased MLMP implementation would provide a tremendous incentive for
Poseidon to investigate and invest in new technologies and opportunities to further reduce
Project impacts and avoid additional mitigation costs. If Poseidon is required to provide all of
the mitigation for the “stand-alone” operations upfront, there is substantially less incentive to
invest in additional avoidance measures. In addition, the opportunity for the Commission to
consider these issues once Project operations have commenced is another valuable benefit of
phased implementation of the MLMP: with phased mitigation, Poseidon, the Commission and
other regulatory agencies would have an opportunity to measure the actual impacts of the
Project, and to evaluate new opportunities to further reduce the impacts and refine the scope of
the Phase II mitigation as necessary to ensure the “stand-alone” Project impacts are fully
mitigated.

If the Commission determines that none of the above-opportunities are feasible or if these
opportunities in combination with the Phase I mitigation plan do not fully mitigate the “stand-
alone” Project impacts, then the MLMP requires Poseidon to restore up to an additional 5.5 acres -
consistent with the performance standards and objectives used for the 37 acres provided under
Phase I restoration.

C. Phased Mitigation is Not Speculative

Commission Staff argue in the Staff Report that the Commission should require Poseidon
to provide all mitigation up-front, rather than in two phases, because it considers “phasing to be
speculative in that it is tied to unknown future operations of the power plant.” Staff’s argument
is without merit. As set forth in MLMP Section 1.1, Poseidon will be obligated to provide the
Executive Director annually with data demonstrating the power plant’s seawater intake for the
prior year, which will ensure that the Commission is always informed of the power plant’s
operations. Since the MLMP requires Poseidon to undertake Phase II mitigation when the power
plant is decommissioned or when it provides less than 15% of the Project’s water over a three-
year period, the Commission will have the necessary data about power plant operations so that it
will not need to “speculate” about when Poseidon will need to implement Phase II mitigation.

Staff also contends in the Staff Report that tying phased mitigation to the power plant’s
operations would be “inappropriate” because the power plant is not a co-applicant on the
Project’s Permit. Poseidon’s Permit application and the Commission's approval, however,
provide that the desalination facility’s intake would be connected to the power plant’s discharge



channel. Accordingly, the discharge from the power plant, to the extent it is available, will serve
the Project’s needs. In the past 18 months, the power plant would have provided over 65% of the
water needed for the Project. It is both appropriate and there is no prohibition on allowing the
phased approach proposed by Poseidon.

' In addition to the reasons discussed above, a phased approach to mitigation for this
Project is based on sound policy for the following three reasons:

(1) EPS will operate indefinitely: As discussed above, while the EPS continues
to operate, it will provide a significant portion of the seawater required for the
Project, and the need for Project mitigation would be proportionally reduced. The
power plant’s generating capacity is subject to“Reliability Must Run” status, as
contracted by the California Independent System Operator (Cal-ISO), which is’
meant to provide electrical grid reliability. At the October 2007 State Lands
Commission meeting, an EPS representative testified that the units will remain in
service indefinitely and that Cal-ISO would determine when they are no longer
needed for grid stability. Further, in a July 12, 2007 letter to the Commission,
EPS stated that at least two of its generating units “can be reliably operated for the
foreseeable future.” Because the power plant will continue to operate in some
capacity and provide water to the Project, requiring more than 37 acres of

mitigation up-front would substantially over-mltxgate the Project’s impacts for
many years.

(2) Phasing allows the Commission to retain authority and evaluate impacts: Due
to the phased approach, the Commission would have ongoing involvement in the
implementation of the MLMP alongside other regulatory agencies. This will
allow the Commission to evaluate the impacts of the Project’s actual operations,

- rather than relying on estimates, and will enable the Commission to more

accurately determine what additional mitigation should-be required to-fully
mitigate the Project’s marine impacts (if any).

(3) Other regulatory agencies retain authority to evaluate and address impacts:
The Regional Water Quality Control Board (“Regional Board”) and the State
Lands Commission have indicated that upon decommissioning of the power plant,
they will undertake an environmental review of the Project to determine what, if
any, additional design, technology or mitigation measures should be required.
Further, and to the extent that there are modifications to the Project as a result of
power plant decommissioning or to comply with State Lands Commission or

‘Regional Board requirements, such modifications would also be subject to review
by the Coastal Commission for Coastal Act compliance.

For these reasons, Poseidon asks the Commission to reject Staff’s argument about
phasing, and to approve Poseidon’s MLMP as set forth in Exhibit A, without Staff’s
recommended changes from the Staff Report.



III. LAGOON DREDGING CREDIT SHOULD BE EVALUATED IN THE FUTURE

Pursuant to Poseidon’s proposed MLMP, the Commission may decide at a later date
whether Poseidon should receive any restoration credit for assuming dredging obligations of the
Agua Hedionda Lagoon. Poseidon has not requested that dredging credit be applied to its
mitigation obligations now; on the contrary, Poseidon is asking the Commission only to leave
open the possibility of allowing such credit in the future if Poseidon assumes dredging
obligations. Staff argues, however, that the Commission should decide now that Poseidon’s
potential dredging is not subject to restoration credit — even though approval of the MLMP does
not involve any dredging approval. )

Staff argues that Lagoon dredging would be inconsistent with Special Condition 8’s
requirement that mitigation be in the form of creation, enhancement or restoration of wetland
habitat, but that argument is not supported by the evidence. The Lagoon supports a wide range
of beneficial uses, including over 300 acres of marine wetlands and a variety of recreational
activities, and needs to be dredged for those uses to continue. The sand dredged from the
Lagoon would be placed on adjacent beaches so as to maintain, restore and enhance habitat for
grunion spawning and enhance opportunities for public access and recreation along the shoreline.
In recognition of the value these uses, the Commission previously granted wetlands restoration
credit for inlet maintenance for Edison’s SONGS project, and this precedent allowed one acre of
restoration credit for every 3.3 acres of tidally exchanged wetlands supported by dredging. As
applied to Poseidon, such credit would represent seventeen times the required 5.5 acres of
mitigation required under Phase II. The MLMP does not specify the amount of restoration credit
Poseidon should receive for dredging, and ultimately the Commission would need to determine
the amount of credit to which Posetdon is entitled (if any) if Poseidon applies for such credit.

Finally, Staff argues that credit for dredging cannot be granted because EPS is obligated
to dredge the Lagoon, and there is neither an agreement with EPS for Poseidon to undertake
dredging nor is EPS a co-applicant for the Project. - As discussed above, Poseidon is not asking
for dredging credit now, only the possibility of such credit in the future, and Poseidon would
provide the Commission with any dredging agreement with EPS, or a new Coastal Development
Permit Application that may include EPS as a co-applicant, at the time it requests such credit.
Accordingly, Staff’s argument is without merit, and Poseidon asks the Commission to approve
the MLMP as proposed by Poseidon in Exhibit A.
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whoevér;makes_the motion.
' CHAIR KRUER: - Exactly. .. |
| EXECUTIVE DIRECTOR DOUGLAS: Right.

_ cﬁAIg KﬁUER: Exactly, and your process sounds
rational, but tﬂen.it might evén'take_longer. I am not.sure..
_ EXECUTIVE DIRECTOR DOUGLAS: Yes, those are the

pqints of differences, right. g ' :
. CHAIR KRUER: Okay.
- You don't get to speak, Mr. Geever. |
MR. GEEVER: Mr. Chairman, I am going to_ask you
forfan-éiception, | : E -
. . CHATR KRﬁBR: No, I am not going to give any
exceptions tonight, at this hour, no, sir, cannot_do it.
MR. GEEVER: ' I wanted to take issue_with --
'CEAIk KRUER: Well, you afe not entitied to
rebuttal; We have closed the pﬁblic hearing, first Qf all.
' MR. GEEVER: . Okay..' ek
.CHAIR KRUER: Thank you, sir.
e Okay, Commissioner Hueso.
[ MOTION ] B . |
' COMMISSIONER HUESO: Thank you.

I am going to.move that we approve the Marine Life

‘Mitigation Plan attached to the staff recomméndatidn,'as

Exhibit 1,. if modified as shown in Section 1.1 below, and

Exhibi;_? of this memorandum as compliant with Special

| PRISCILIAPIKE :
39672 WHISPERING WAY Court Reporting Services : TELEPHONE

OAKHURST, CA 93644 : { mtnpris@sti.net ] oo ) . (559) 683-8230
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Condition 8 Of CDP E-06-013.
" ana, I wili_have.seme.modiﬁipationsf
CHAIR KRUER: ‘Okay, ‘it Has beenfnoved by
Cemmissioner-Hueso,_seconded by -- -
Is there. a "éeeonded" to your motion?
Anyqne uant to "seconded" it. .
COMMISSIONER LOWENTHAL: .Second. . _
- CHAIR KRUER: Seconded by Cqmmissioner Lowenthal.
Wduldvyou 1ike.to speak .to your motion?
COMMISSIONER HUESO: I would actu_aily like to go

through-some of the modifieations with staff, and maybe go

over some of their recommendations that they have'made; just -

to understand how they apply it.

We have gone over this in the dlscu591on, but I
would 1ike to.go over, for example, Modification No. 1, says
Poseldon shall create or restore between 55 and 68 acres of

coastal estuarine wetland habitat within the Southern

California bite.

My question to staff about that, I mean, there
were a lot of complaints about there not belng S 8pec1f1c
area, and staff also followed_up that there aren't really

expressed locations, in terms of where thié'mitigation_will

ltake place. In your recommendation, is that'stiLl the

condition, in terms of we don't know where this is going to

take place? -

PRISCILIA PIKE .

39672 WHISPERING WAY Court Beporting Services TELEPHONE
OAKHURST, CA 93646 : . mtnpris@stinet - : ~ (559) 683-8230
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ENVIRONMENTAL SPECIALIST LUSTER: -Staff consulted

with_the:SONGs Scientiﬁicvhdvisoxy Panel, andiour';ecommend-

ation iS~based'dn’inputfwe éot¥from the panel.

_ The condltlons that the - COmm1531on 1mposed on_
Edmson for the San Dlegulto 51te, those were 1ssued before
Edison had selected its site, and so we feel that 1f Poseldon_
meets the_same condltions‘that-Edison‘was'held to, and.

-selects a site uithin the Southexrn California bite, that

.would prov1de adequate assurance that subsequent ‘plans that

come . to you would be suff1c1ent  Fay _ | _
COMMISSIONER HUESO: So, we Can.still work out
locations, in terms cf optimizing the location, and there is
the benefit of the improvements. | |
ENVIRONMENTAL SPECIALIST LUSTER: nght as long
as they are held to the same condltlons SONGS was.
COMMISSIONER HUESO._ And, gettlng to this speciflc
acreage, yeu put a range of 55 to 68, that .was your

recommendation. Now, that is not a very, very specific

'number Is that based on, again, putting the burden on, the
'appllcant to come back with. a plan that mltigates the 1mpacts

of the project? _
. ENVIRONMENTAL SPECIALIST LUSTER: Staff fe;t that
that was a decision for the Commission. . .
The two figures.are based on the levels of

confidence that derive from the study. If the Commission

_ ~ PRISCDUXA PIKE .
39672 WHISPERING WAY - ) Court Reporting Services TELEPHONE
OAKHURST, CA 93644 : : . mtnpris@sti.net : i (539) 683-8230
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wants 80 percent"confidenCe‘that:they would insure full
mitigation for.the_iﬁpactsi the $5 acfes, staff_belie?es,
would be sufficient. Iflyou want 95 pefcent confidehce_in
your dec151on, then you go with the higher number

the Commission could either decide on'a
sbecific figure,tthis evening, or 1f Poseidon came back

later, with a mitigation proposal 'somewhere W1th1n that

'range that would be the other option

COMMISSIONER HUESO: So, is it so. accurate ‘is it

'possihle to get 95 percent- with 37 acres? You are saying, is

it 1mp0551b1e° is it improbable? 1s it . that accurate° in

terms of the poss1bility of gettlng the kind of m1t1gatlon

that we want within a certain amount of acreage? Can that be
achieved through a very intense mitigation monitoring of a
specific . acreage amount? "
- ENVIRONMENTAL SPECIALIST LUSTER: If you don't

mind I w111 ask Dr. Raimondi to answer that.

COMMISSIONER HUESO: Sure.

ENVIRONMENTAL SPECIALIST LUSTER: He has far more
expertise. | e ' | :

“MR.:RAIMONDI: There are really two issues here,

‘you have addressed one of the. One of them is_the amount of

acreage that is required and the other is insuring'that it~
works, because, clearly, you could put 1n 50 70, 100 acres

and 1f it doesn't work, you get no compensation.
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"The key'thing'here is ﬁsing'the information that

'.Poseidon provided and Just u51ng what I laid out there -

and again, we’ are not u51ng any data that didn't come - from

_Poseldon ---the 80 percent really is 55 acres, and the 95

really is 68. ~In addltlon, you would Stlll need to monltor

_1t to make sure that. it works, because 68 acres of garbage

is no compensation
So, there are two issue, really.

'COMMISSTIONER HUESO: So, ‘in terms of maybe hearing

- from Poseidon's representatives, in terms of what ‘they can

guarantee,'in terms of prbviding‘theladequate mitigation for
the project, you are saying you can do it with.42.5 acres is
the claim that you are mak1ng°'

MR. ZBUR: Yes, I mean I thlnk ‘we th1nk that based

upon the standards that were used for the Morro Bay P;ant,

and for the Moss Landing Plant, that the acreageAamount
consistent with that would be 42.5 acres.

COMMISSIONER HUESO: And, what level of mitigation

"would 42 acres prowide?;

MR. ZBUR: It would provide --
- COMMISSIONER HUESO: In terms of. a percentage?
MR. ZBﬁR§ It would. present 100 percent m1t1gat10n
for the stand- alone operations. '
COMMISSIONER HUESOs:s If monltorlng showed that 1t
didn't, would that mean that you are not let off the hook.
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-You would have to come back and do sonme work?

o ‘MR, ZBUR: Well, I think that one’ of the concerns
that we have about the adoption of the staff recommendatlon

is that 1t ba31ca11y, is just a very vague recommendation

1f we conform it to the SONGS approach which had a lot of
: details, which were related to a much much larger

. restoration program, 1nc1ud1ng very significant costs

~ So, one of’ the things that we were hoping you
would do is.to use the -- start W1th the Poseidon plan, and

if you wanted to make changes with respect to the acreage,

‘and I think we want -- pha31ng 1s an 1mportant thing ' Not

'hav1ng any phasing, really restricts the number of s1tes that

we can- do, that we can get entitled and ready to go on line,

w1th1n the 24 months that the plan has required

I mean, one of the things- that is very 1mportant

.for us is that we are able to not delay the operation of the

plant, and in order to not delay the operation of the plant,

we need as broad a numher of sites, as possible, and

‘obviously, we are requiring all of that up front, so it |

potentially restricts the number of sites, and that makes it
less likely -- _- ' ' | p
comuss:omsn HUESO: And, that would be required

. to come back to the Coastal Commission for approval, for each

project? | _ _
MR. ZBUR: What the Poseidon proposal does is it
| PRISCILLA PIKE
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would requlre 37 acres up front. We would have to come back
to the Coastal Commission w1th1n 24 months for a CDP for that
project, at least 37 acres. | ' . o
'COMMISSIONER'HﬁESO= 'Thet is 24 for the 37 acres?
ahd, then?. ' 'p . R .
7 MR. ZBUR: And then, the Poseidon proposal was

_that we would have to do the additional acreage at the time

that there was stand alone operations occurrlng, which would
be that the power plant would compietely shut down, or
prov1des less than 15 percent of the water.
| And, I actually wanted to dispute, there is a lot

of information on the record whlch we can site, that provides
explanation as tb.what the basis was.of those figures

COMMISSIONER HUESO: So, how did you come up W1th
the 42.5% that is the 37 plus the 5.5 acres°

MR. ZBUR: Yes, the 37 plus the 5.5 acres. .The 42
acres is using the CEC methodology that was used for'the
Morro Bay and Moss Landing. The 37 acres was, 1n part,
picked because the San Dleguito s1te, whlch 1s not the 51te
that we will, necessarily,,go to -- there are stlll_lssues

with respect to permitting on that site -- but, we know that

- we can-get 37 acres out of the San-Dieguito'site, if we can

resolve issues w1th the JPA and some of the other entities

1nvolved in the site. - i : )

' COMMISSIONER HUESO: So, under of the staff's

39672 WHISPERING WAY - Court Reporting Services . TELEPHONE
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recommended modlflcatlons, now where 1t says, under 1.1 on 1

‘we have to come:up with - a determlnatlon on ‘the acres, and on
'No;_2 in conform;ty with Exhlblt 2 -- and we will get to that

~a little bit later -- and in No. 3 it says when the 60 days

of the Comm1851on s approval of the modlfled plan, Poseldon

.shall submlt for Executlve Director's revrew an approval and

review -- excuse me -- of a revised plan that includes these
'modlflcatlons. 8
~ So, that is not necessgarily -- you are asking for

'24 months, as opposed to 60 days? does that condltlon apply

to that° _
MR. ZBUR: I didn't think we had any disagreement

‘with the staff on the timing of when the CDP had to come

back. _
' ENVIRONMENTAL srncrnrrsrzrusmsna Right, and the
60 days refers to once we decide on a plan this evening, that
Poseldon returns within 60 days, and that 1ncorporates all of
the changes that are made. If we end up with some '
condltlons, some Posgeidon has proposed and some staff has
proposed that there is one plan that encapsulates a11 of
that _ : '

- COMHISSIQNER HUESO:I So, that would be taken care
of by No. 3? there is no disagreement on timing for that?

ENVIRONMENTAL SPECIALIST LUSTER: I don't think

. there is any. disagreement.

PRISCILLA PIKE

" 39672 WHISPERING WAY ' Court Reporting Services ' nuwl
.o : HONE
OARHURST, CA 93644 . : mtnpris@sti.net ° _ (559) 683-8230



s

© ® N o .0 & N

- -
N = ©

13
14
16
16
17

18
19
20

21

24

25

2?

313

COMMISSIONER HUESO: Special Condition No. 2, that

refers to Exhibit. 2, are.ﬁhere any disagreements on Item No.

. ENVIRONMENTAL SPECTALIST LUSTER: Yes, staff's

recommendatlon 1n Exhlblt 2, those are the condltlons that

the Commission requlred of SONGS. Staff mod1f1ed some of -

‘those conditions to reflect some updates, and ‘mitigation

approaches, and you know, removed references to SONGS and
Edlson and replaced them with Poseidon. '

- COMMISSIONER HUESO: Why are we referenclng SONGS

:spec1fica11y, because of their approach to the mitigation°

what you are doing is recommeqdlng that exact same approach?
EﬁVIRONMENTAL SPEéIALIST LUSTER: Yes, going back
a.ways, over the 1ast several months we have been working
w1th.Pose1don and up unt;l about a month ago, Poseidon's
proposal was to mitigate at San Dieguito adjacent to the
SONGS restoration site, and they‘had come up with a very
detailed:preliminary-pian, showing the number of acres of the

different types of habitat,-ﬁydraulic analyses, showing the

IChange in tidal flows, that sort of thing. And, so we were

basing our approach, up until then on consistency with the

~adjacent SONGS restoration site. It all changed in the- last

month.. _
We now no longer have that site as the selected

mitigatioﬁ.area, but in consulting with the SONGS scientists,

' "~ PRISCILLA PIKE
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'we_believe that the conditions that SONGS was held to would

be applicable-to Poseidon if they did estuarine restoration

.'somewhere else 1n the Southern California blte

that is how we ended up w1th prop051ng the

: SONGS conditions

COMMISSIONER HUESO: Okay./ and what part of those
conditions can't you achieve? s | '

MR. ZBUR: The SONGS conditions?’

COMMISSIONER HUESO: Yes. |

MRT'ZBUn= I think what'you.have attached to the.

I-motion that we suggested that you make, included many things

‘to respond to the staff's concerns relating to the

1ncon51stenc1es within the SONGS plan. I don't think that
there are very many, but I am trying to figure out what they
are, frankly. ! _

I think the only change, really, is with respect
to how significant the funding ana -- you know, the SONGS

‘plan required the funding of a number of scientists, and

really very frequent reports back to the Commission about the
restoration plan. And, I think our plan, because it is a
much smaller restoration effort, did not anticipate imposing

that kind of costs, I mean, the number of scientists that

would be employed full time with annual reports --. workshops,

it wasn't even reports -- workshopa'back to the Commission.

So, I thlink that is the major change that remains
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isn't it? plus the phasing and the number of acres.

cdunrssronnn HUESO: Couldn't you propose that as

part of your mltlgatlon plan° I mean;7tell'me'here where it

is. that speclflc where 1t calls out a speciflc number of .

.'sc1entists,-and project management staff and the other

‘thlngs you alluded to?

_ MR. ZBUR: . Well, basidally;:it is not in our plan.
It~is in, basically, the old SONGS plan. There is a general’
recommendation, and a staff recommendation that we make this
consistent with the SONGS plan. _
It is in.Section.1 0 Administration, and 2.0
Bndget and Work.Program.' There are dlfferences between the

SONGS approach which requlred -- 4
EXECUTIVE DIRECTOR DOUGLAS' Mr. Chairman, if I

' may, I think.thls is going to be virtually impossible for us

to work through tonight. '
COMMISSIONER BUESO: I agree, I mean --
EXECUTIVE DIRECTOR DOUGLAS: I think, if you would
just work on major 1ssues -- | ' |
' connrssronmn HUESO: Exactly._
1EXECUTIVE DIRECTOR DOUGLAS: -- and then ask us to

work with Poseidon, in terms of how we implement it, I think

that is what everybody is looking to at the end of the day.
. You know what our recommendations are on the

points of contention. If you go with our recommendation on
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acreage, fine, we will work through what the nature of the

plan will have to be. If you go through each one of these,

at least you will.be:able to a&tﬁon-the blaﬁ tonight, andJWe'

then come back and_werk through seme'ef-the'details'ef what -

exactly has to be in the élan; relative to whether er'not it

_is exactly tracking w1th the. SONGS approach, ‘or not.

" But, that is ‘something that we can work out. You

~ have to de01de the fundamental questions here and if we -have
~ a dispute over any of those other items, we can bring those

~back to you, too. But, at least, in terms of what you have

got_before you, . and what you have asked us to bring to you,
was soﬁething that you could act~oh today that would lead to
the issuance of the permlt and we were trying to do that.

I think the best way for you to go through it is
to address the ‘issues in contention.

MR. ZBUR: I think we would be comfortable in "’

working out the issues with the staff, in terms of con81stent

with the SONGS . as they really are not that different

:I think_the one thing we weuld ask that the
Commission:consider as part of the motion is that the detail
Qith respect to the budget is something that we could-werk_"
out with the staff, and potentially that would be -- the.
budget,-in;terms of how much we have to spend could he
determinedjat the time the CDP comes forward.

COMMISSIONER HUESO: And, would you like a
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pe01f1c acreage amount to be dec1ded today? or could that be

done through your discussions with the appllcant?
_ _ EXECUTIVE DIRECTOR DOUGLAS: I think that is
pretty fundamental. I get the_sense,'from_talking with them,

‘that that is what they want you to decide, and we would like

that guidance, too.

COMMISSIONER HUESO: Well, I am going'to propose
then, a -- ; |

CHAIR KRUER: Well,_you_haye prefaced.your --

COMMISSIONER HUESO: Okay.

COMMISSIONER LOWENTHAL: [ Inaudible ]

COMMISSIONER POTTER: Mr. Chair, if I might, I am
prepared to move through these items in an amendlng form, and
then we can give dlrectlon accordingly.

CHAIR KRUER: ‘Well, just a --

Yes, go ahead, sir. _

COMMISSIONER LOWENTHAL: [ Inaudible ]

COMMISSIONER POTTERs: ' Unless there is the desire

.to belabor thls kind of conversatlon, anyway.

CHAIR KRUER: Commissioner Lowenthal, you'don't
have a problem with Commlssloner Potter g01ng? .

COMMISSION'ER LOWENTHAL: No.

CHAIR‘KRUER: Okay, thank you.

" [ MOTION 1]

COMMISSIONER POTTER: Okay, I offer an amending -
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motion that the restoratlon acreage be 55.4 acres.

I need a “second" and then I will speak to it,

-briefl?.

COMMISSIONER HUESO:; I'11 second it.
CHAIR.KRUER: It has been moved by Comm1881oner
Potterl seconded by Commlssloner Hueso.
' COMMISSIONER POTTER: My concetn is that wetland
restoration, I am compelled by the testimony by staff that

‘the higher percentage of success is with the 55 or 68 number.

That Said I also am concerned that this deal of 1ike kind

restoration, that they niot get credlt for a restoratlon

'project that is not similar to this wetland.

_ The attachment that is here, Exhlblt A, it does go
through a fa1r1y involved criteria, with mlnimum standards'
and objectlves I believe that that 1ncorporated w1th the
1ncreased acreage would get us to a successful wetland

mltlgatlon project. That is my loglc.
CHAIR KRUER: Okay, and the "seconder”

Comm1551oner Hueso, no question, please Do'you want to

speak to 1t?
COMMISSIONER HUESO: .
CHATR KRUER: Okay, any otner Commissioners?
Yes, Commissioner Shallenberger. '

COMMISSIONER SHALLENBERGER: Question to the maker

-of the motion. If it turns out that this doesrni't adequately
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-- I mean, are there any performance standards that you are

proposing to put in so that.we'know”whetherfor not .at the ‘end

of monitoring that 55.4 has, in fact mltlgated it?

COMMIssronBR POTTER. I think the CDP that comes

in 1s going to be condltloned for the project is due in 24

_months, and is 901ng to have all of those necessary standards

as part of that CDP application, that is my belief.

COMMISSIONER SHALLENBERGER: My question is which -
one rules? In other words, if we adopt the 5.4 now, and --

COMMISSIONER édTTER: . It_l is 55.4.

COMMISSIONER SHALLENBERGER: -- 55.4, sorry, and
right you are, and when we, in 24 months when we get the CDP;
and the performance standard show that maybe that doesn't --

COMMISSIONER POTTER: It is proposed -- |

EXECUTIVE DIRECTOR DOUGLAS: No, if I may.

CHAIR KRUER: Yes, Director Douglas.

EXECUTIVE DIRECTOR.-DOUGIJ}S: The way that I.
understand this would work is that 55.4 acres is what they

have to restore. There are performance standards that have

to be met, and to the extent that those performance standards

‘aren't met, they have to take remedlal actlon, but that

doesn't necessarily mean an increase. It means that they

-have to go back and make the changes that are necessary to

make it function to the level that it meets the performance

standards.. And, that is built 1nto the --
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COMMISSIONER POTTER: And, specific to that, the

5.0 in here, with the wetlands monitoring'management-

: remediation; reads monitoring management remediation shall be

conducted over the full operating life of Poseidon's

‘desalination facility, which shall be 30 years.

So, there is never going to be a lapse of non-

monitoring or mitigation. - "= |
. CHAIR RRUER: Okay.

Commissioner Wan. _ _

COMMISSIONER WAN: Yeah, along.the lines of;what
Commissioner Shallenbergerlwas talking about, you know,'I
don't have -- I think the problem here is that, as it has
been pointed out, we don't-really have the plan in front of

us. We have the elements here of what will be a plan, and

. that makes things very diffrcult and nery uncomfortable,

because you canrsay, well, they will come in in 24 months,

and they will be required to_do 55.4 acres of restoration,
and there wili be some performance standardsL of which I
don't know what they are now ‘

There will be monltorlng, of whlch I, essentlally,
don't know what. that monltoring is, and then they w111 be

required to meet these performance standards on these 55.4

'acres, but what happens if it turns out that they can't? what.

happenslif'it turns out that after all is said and done,

because at this point, we do not even know where these acres
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_are éping to.be located, so it is very difficult to really

know if it.is'a&equate. ‘What' happens then? and there is

where I am really uncomfortable with what we am doing now.

I was going to talk about the total issue of

| uncertainty, and whether you use 50 percent uncertainty, or

80 percent in the 50 percent, plus mitigatioh.

| But, éveh_if you go with the 55.4 it is the
pncertaiﬁty beééuse we don't have a p1an in front of us ﬁow{
We are putting off the actual plan for 24 months that I don't
know. how you can do it. : ' | i,

CHAIR KRUER: _Okay.

Commissioner Reillf._ _

COMﬁISSIONER REiLLY: Well, the uncertainty isn't"
with performance staﬁdards or whether they are going to he
able to do .it. Thé.ﬁﬁcertéinty.has to do with the impact of
their project. .Anq, it is not going to chénge.

'. Whétevgr performénce standards.we put oh their
mitigation, for égcééss, is not'going.to change the aﬁalygis
or the level pf-cépfidenée that this Commission needs to be

able t0-sét-mitigation écreage, s0 those are two separate

_ issues, I believe.

And, you know, when this. comes back, and you khéw
a couple of us were here for Edison -- little grayer tﬁan we
were'then -- but, we were here, and when this comes back what

is going to be before'theicbmmiséion'is adoption of an entire
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restoration plan, you know; agreement on baselines, agreement

on’ what performance ‘standards we are g01ng to .use on this,

‘and I am sure we are gOing to go back to some of the ones we

_have_done before,'and take.a look at that. We are going to

make decision on status reports. We. are going to make =
decision on WOrkshope'and what periedief time. we do them'.
over, and so all of those things will be before us, along
with we will have an identification, hopefully, by then, of
the sites that are 1nvolved and but none of that has to do

with setting the acreage The acreage is based on the

'analy31s, and the percentage level of confidence we have

based on. uncertainties

I don't have a problem with going forward with
this; : :

anIR RRUER: Okay, thank yoﬁ,.Commissioner
Reilly. - | _

EXECUTIVE DIRECTOR DOUGLAS: And, this is the

'approach that we took in San Onofre.

' CHATIR KRUER: And, I am going to call for the

- question.

 COMMISSIONER HUESO: I do want to include the
concept of phasing into -- ) |
'  COMMISSIONER POTTER: I am going to move each one
individually.
; CHAIR KRUER: Phasing is in there.
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dkay} with. that, agaiﬁ-the maker. and seconder are

a‘ﬁYéS"-ﬁbte on the amending mo;ipn.

Would the Clerk call the roll..

' © SECRETARY MILLER: Commissioner

'COMMISSIONER BLANK: Yes.

SECRETARY MILLER: Commissioner
couﬁISSIQNnn BURKE: Yes.
SECRETARY MILLER: Commissioner
COMMISSIONER LOWENTHAL: -Yes.
SECRETARY MILLER: Commissioner
COMMISSIONER HUESO: Yes.

'SECRETARY MILLER: Commissioner

COMMISSTIONER KRAM: [ Absent ]

SECRETARY MILLER: Commissioner

VICE CHAIR NEELY: Yes..

SECRETARY MILLER: Commissioner

COMMISSIONER POTTER: Aye.

SECRETARY MILLER: Commissioner .

COMMISSIONER REILLY: Yes.
SECRETARY MILLER: Commissioner

Biank?
1Burké?
'Lowenéhal?,-
Huéso?_
‘Kram?
Ngely?
Potterxr?
Reilly?

Shallénberger?_

' COMMTSSIONER SHALLENBERGER: No.

SECRETARY MILLER: - Commigsioner
COMMISSIONER WAN: No. | |
SECRETARY MILLER: Commissioner

. COMMISSIONER ACHADJIAN: Aye.
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SECRETARY MILLER: Chairman Kruer?

CHAIR KRUER: . Yes. _ :

SECRETARY MILLER: Nine, two: |

CHAIR KRUER: Nine, two, the motion passes.
hNext, on'this. _ . ' .
COMMISSTONER POTTER: Yes, Mr. Chair --
CHATR KRUER: Yes, Commissioner Potter.

COMMTSSTONER POTTER: =-- before the tech crew took

~away the chart of optlons, and decided it was better to look

at us -- okay, there we go.

T believe the next issue was the phased

'implementatlon( and I am prepared to move the phased .

implementation approach, that is proposed'ih the Poseidon

'recommendation,.and.if I get a ngecond" I'll speak to it.

COMMISSIONER HUESO: Second.
COMMISSTIONER POTTER: The original approach was to
take the 37.5 and then the balance up to the 42.and phase

‘that I am under the impression that . they can do the 37 in

.the 2-year perlod so then it leaves, ba51cally, the balance

between the 37 and 55 so. ‘whatever that 1s -- and my'math
Bays it is 18.4, so that would be the second phase '
' And, the details of that is to be worked out by

~staff. What staff wanted was direction on these items, and

so -for that reason I would throw that out as the approach.
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CHAIR KRUER: Okay, Commissioner Huesd?‘
'.Commissioner Reilly. o

COMMISSIONER REILLY: I would be willing to

‘support that if the Phase 2 had a time certain placed on it.

And you. know, weé are talking about brlnglng it back within 2

,years. They are anxlous to get. this project up and 901ng, I

understand and in thelr-concern, they may not be able to get
-= well, they were concerned that they weren't 901ng to be

able to get 42.5 acres, I am assumlng they are concerned they

" are not g01ng to be able get 55.4 w1th1n a 2-year period.

I am w1111ng to let them come back w1th 37 on a
Phase 1, but from the time of that approval of Phase 1, I
don't think we should let more than 5 years pass before we
require the Phase 2 to come back. . o
COMMISSIONER POTTER: And, I would include that --
_ CHAIR-KRﬁER:' Is that okay with you, Commissioner
Potter, as the maker.of the motion? | ' .
COMMISSIONER POTTER: -- in my recommendation.
" CHAIR KRUER: Commissioner-Hueso, is that okay E
with you? : | | | :
| COMMISSIONER HUESO: Yes. :
CHAIR KRUER: Okay, is there anyone else who wants
to speak to that. amending motion? '
" Commissioner Lowenthal.

COMMISSIONER LOWENTHAL: So, with the. acreage

: PRISCILIA PIKE
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change .to 55 4 what would Phase 2 acreage be9
COMMISSION‘ER POTTER: It would be 18 4.
COMMISSIONER LOWENTHALz o, it will be clearly

the difference as what is in the report?

' COMMISSIONER POTTER: ~ Yes. _
CHATIR KRUER: Yes, and thank you, Commissioner

JExECUTIvnODIRECTOR DOUGLASs What I understand the
motion fo be is that the initial acreage is 37, that haslto
be done, and then acdording to tﬁeir suggestion for phasing,
which is. when the power plant goes down ol | |

' COMMISSTIONER POTTER: No, that got changed to 5

years. _
 EXECUTIVE DIRECTOR DOUGLAS: Okay, so the second .

-phase comes in when°

COMMISSIONER POTTER: Within 5, that is per the

'Reilly idea.

COMMISSTIONER REILLY: Five years after your
approval on Phase 1. .. = ‘

EXECUTYVE DIRECTOR.DOUGLAS: All-right, that is
more wdrkabie, thank you. n |

'CHATR KRUER: ‘Commissioner Wan. _

COMMISSIONER WAN: I still have a problem with the

'-pha51ng, although W1th the time certaln, it is a little bit

bettex, because we are going to have a long period of time

' PRISCILIA PIRKB :
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where are going to have impacts, and we are not going to have'

any mitigations for. ‘those impacts

And 1n part that is because I don't know when

this is: going to come on line, relative to these dates, and

‘you have to remember, that if you start with 37 acres 2 years

from now, . it takes time to build it, ‘and it takes even more

time, quite a few years, before it is actually functloning
So, we are now lOOklng at 2 years before they

start to, probably, you know, 5 or 6 years down the road

before we even start to get anythlng out of the first phase,

: and if you add some time on it, by the time you get quote, .
full mitigatlon if you ever do, you -are talking about 10

years, and you have had all of those 1mpacts you haven't

accounted for. _

And, so_pushing this out, remember it takes time
for all of this. Pushing it'out thislway really leaves us
with a whole lot of impacts to that ocean without any
mitigation.. _ - _

CHAIR KRUER: Comm1881oner.Re111y :

COMMISSIOﬁER REILLY: I don't disagree with what

.'Comm1s51oner Wan said but I would p01nt out that SONGS

operated for 20 years before.we_got_that mitigation, so and
we. f£inally got it, ‘and it is happening, and I think there is

a balance here betweem beinglable to . move forward on this

'projeot, for the local water needs, and our_being able to.

: PRISCILLA PIKR
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nail down the mltlgatlon that fully mltlgates what 1s going

on, in. terms of 1mpacts

nxscumxvn DIRECTOR DOUGLAS: And, I mlght add that~

' the 5-year component is 5 years from what?

COMMISSIONER REILLY: Adoptlon of Phase 1.
EXECUTIVE DIRECTOR DOUGLAS: The permlt for Phase

1. It may be_that they dec1de, in looking at that, that it

is better to do ‘it all at once, and they may, indeed, find an

“area that is blg enough to accommodate the whole thing, so

" that would be an optlon open to them

But at least, th1s way, it 1s workable and we
don't get into the‘amblgulty ‘of when does 1t trigger, and
when does it mot. _

CHAIR'KRﬁER:' Comm1551oner Scarborough then
Comm1351oner Shallenberger

COMMISSIONER SCARBOROUGH: That was -- thank you,‘

" Chair, that was ‘part of my question, was it 2 plus 5, or how

did you get to the 5 plus 5 but I also wondered what would

be the assoclatlon, ‘or the relatlonshlp between the 5 years,

versue when the power plant does, potentially, close° I

~didn't understand why Poseidon had chosen the plant closing,

and was wonderlng if I could enqulre w1th them why that was
chosen, and how it relates to 5?

- CHAIR KRUER: Okay

MR. ZBUR; The reasomn why we had suggested doing

PRISCILLA PIKE
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.the pha51ng at the plant 01031ng 15 because,_essentlally, at.
.that tlme we th1nk ‘there will be other klnds of technologles

 we can put in place that would reduce the potent1a1 implnge~i

ment entralnment 1mpacts that we don't have now, because we

have to, ba81cally, rely on the. power plant flow,‘so that is

why we - thought that at that p01nt we would have a technology

incentive to av01d addltlonal mltlgatlon by d01ng it throughf

_avoidance and technology.

So, that is why we prefer doing it at the power
plant closure. ‘ _ :
- COMMISSIONER SCARBOROUGH: Whatlis the estimated
time of'that? time frame? _ e
oy MR. ZBUR: It is UnCertain' .I'mean, it could be a
few years, or it could be a long time. " According to the
methodology, we are fully mltlgated in the interim on the 37

acres, under the 50 percent compensated criteria, we would be

fully mitigated, 2.5 times mitigated at the get go, until --

that is'where'that'ls percent number came from We are fully

mltlgated until you get to the power . plant only operatlng 15
percent of the time. : _ ' :
. | COMMISSTONER REILLY: That is where we got the 7
years. _' =
CHAIR KRUER: éommissioner Shallenberger.
' COMMISSIONER SHALLENBERGER: Yes, I would like to

hear from staff, Dr. Raimondi, about what you think about the

PRISCILLA PIKE
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'pha51ng? and how workable that is?

MR RAIMONDI:' I am not golng to comment about the

.motlvatlon for ‘the: pha51ng, but the practlcallty of it, as ‘we

have had some. experlence w1th SONGS .
A In the SONGS permit there was language that
allowed there to be restoratlon, and up to 2 wetland areas.

Thetre was the initial phase where there was the selection of

the wetlands}fwhere restoration could be done, and in the

end Southern Callfornla Edlson, and their partners, dec1ded

_1t was loglstlcally more easily to do it at a 31ng1e wetland

for all sorts of reasoms. It mlnimized the monitoring, it
minimized the costs associatec with the permitting, it
minimized the constrnction costs, it was just cheaper to do
it. ' ERLE Y R

_ Another thing abont_it, and'again,'it is going .to
matter how you decide to do the monitoring,_but with SONGS
they are on the hook for working for what they call the full
operating life of the plant | '

So with pha51ng you are 901ng to have two

' sequences. You. will have the flrst 37 acres, which will go

for a 30-~year period, if you adopt that, and then the second

17 or 16 acres that will be out of phase with that, and will

" go 1onger, so that becomes problematic from a-monitoring

standp01nt financially, as well because you have to carry

‘the monltorlng longer.
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COMMISSIONER SHALLENBERGER. But. it is.

' problematic to -the progect proponent not to us, in terms, i

mean, they could decide to do them a11 at once _
, - MR, RAIMONDI: Yes, but there is a stronger 1ssue,
and that is 1t is way better. It is pOSS1b1e, and I am

sympathetic to _them, at this p01nt - about being able to find

,'the acreage, but: it is way better for the system if it is 55

rather than_two pieces. You are going to have much more

likelihood of it working, and it is probably-going to link

.-into. other restorations, 80 from an ecological point of view,

bigger 1s better :
‘ - CHAIR KRUER 1 Right, okay
CQMMISSIONER POTTER: Well, just as the maker, to

that issue. It is a.real estate issue. I mean if the

..opportunity'is out there, and during this period of working

with staff, they realize we would do better to do it in one
fell swoop, fine then come back and tell us that.

I understand the 1ogic behind what you are saying,

"but 1t 1s 901ng to be more of a property acquisition problem

is my susp1c1on

CHAIR KRUER: Okay.
CommisBioner Lowenthal and then we are g01ng to-

call for the question if that is okay with everybody, unless

:there is somebody who hasn't spoken yet.

COMMISSIONER LOWENTHAL: I wanted to just be clear

PRISCILLA PIKE
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en when the second -- I know we have the-s-year time frame,

but just from the’ proponent's presentation there- were

'dlfferent trlggerlng mechanisms, 80 under our new scheme what

Ajwould actually trlgger Phase 29

EXECUTIVE DIRECTOR DOUGLAS: It would be 5 years

" from the first phase, that is, the 37 acres, which has to"’
" come in for a permit within 24 months, as I understand it,
-right, and then onée.that permit is issued, that is what I

'understand then the 5-year period is trlggered

' But I ‘would suggest that the maker of the motion

;also 1ncorporate in it that 1f they want to do the entlre
‘amount together, that that would be okay, they don't have to

Iwa;t

COMMISSIONER POTTER: T llterally stated that 3
mlnutes ago, but that is my 1ntentlon, and I think everybody
else concurs, that if they come back and can do it dreat,
okay. o .

EXECUTIVE DIRECTOR_DOUGLAS: Okay -

. f. CHAIR KRUER: , ‘Okay, and me.are goiug --

Ms. Schmeltzer, we are going to call .for the

‘question. . I thought I mentioned.

CHIEF COUNSEL SCHMELTZER: I am sorry, I just did

want to make sure, en this timing question, I thought I heard

' the Executive Director say two different things.

There is the provision of coming in for a permit

PRISCHLIA PIKE
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within 24 months, and it being issued within the 24 months --
| " COMMISSIONER POTTER: Specific to the 37, and if

they want to go ahead and try to do more at that ‘time, for’

economy sake, then flne, they can go to the full 55.4, but

_they have an option to go ahead and do it in a phase

CHIEF COUNSEL SCHMELTZER: Right, and I understand

that, but if they just do the 37 within the first 24 months,
‘that the trigger is not -- the trigger is within 24 months.

It is not if the permit takes longer than that to issue.

couuissxonzn POTTER: No.
~ EXECUTIVE DIRECTOR DOUGLAS: No, my understanding
was, that they have to come in for a permit within 24 months

and then it depends on what the Commission Qoes. They may

‘have conditions about the issuance of that permit. My

understanding was that the 5 years starts from the issuance
of the permit. . '

COMMISSIONER REILLY: That is correct.

COMMISSIONER POTTER: Correct.

QHAIR§KRUER: That is correct, Mr. Douglas, thank
you. S | |
Yes; Commissioner.

COMMISSIONER'SCARBOROUGH: I am not sure where you
are headed with your phasing in your motlons, where does the

dredglng fit into this? e, _
COMMISSIONER POTTER: I was going to that in the:

PRISCILLA PIKE
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next - . _
' .cnarnixnuzns' We will get to g-'i think we are’
going to call the.question; hexre, and then we-wil; get'to the -
other amendlng, if there ‘are other amending things '_ '

Agaln, the amendlng motion, the maker and seconder
are asklng for a “Yes" vote

'Would the Clerk call the roll, please

MR. ZBUR: Mr. Chair, can I just so_there is not ‘a
dispute on this, can I just make sure there is clarity on

what the timing is on the motion. We are assuming it is 24

COMMISSIONER POTTER: I am hoping it gets moved
sometime tonight. '

MR. ZBUR: -- 24 months -- well, only because I --

_24:months to get our application in, which is what we thought

it was, and then from the date that the permit is issued, so
if it takes 9 months or a year to get the permit approved,
from the date the permlt is 1ssued then the 5 years runs,

and then I assume that we have to get another-permlt

_appllcatlon in within that 5 years?

COHMISSIONER POTTER: That is correct.

CHAIR KRUER: Correctf _

'MR. ZBUR: -Thank you for that.clarification.
' CHAIR KRUER: Okay, thank you. _
Would the Clerk call the roll, please.
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'SECRETARY MILLER: Commissioner Burke?

COMMISSIONER BURKE: Yes.

SECRETARY MILLER:  Commissioner Lowenthal.’
COMMTSSIONER LOWENTHAL: Yes.

SECRETARY MILLER: Commissioner Hueso?
COMMISSTONER HUESO: Yes. |
sxcnﬁmanf MILLER: Commissioner Kram?
COMMISSIONER KRAM: Yes. et
SECRETARY MILLER: Commissioner Neely?
VICE CHAIR NEELY: Yes. : |
SECRETARY MILLER: Commiésionef Potterf
COMMISSTONER POTTER: Aye. .

SECRETARY MILLER: Commissioner Reilly?

COMMISSIONER REILLY: Yes. :
SECRETARY MILLER: Commissioner Shallenberger?

COMMTSSIONER SHALLENBERGER: Yes.
SECRETARY MILLER: Commissioner Wan?

-COMMISSIONER WAN: Yes.

SECRETARY MILLER: Commissionér Achadjian?
COMMISSIONER ACHADJIAN: Aye. '
SECRETARY MILLER: Commissioner Blank?
COMMISSIONER BLARK: Yes.

* SECRETARY MILLER: Chairman Kruer?

CHAIR KRUER: Yes. ;
SECRETARY MILLER: Unanimous.
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.cﬁAIR_kRUER: Okay, the amending motion passesL

Commissioner Potter, do you have anymore amending .

_COH&ISSIONER POTTER: I am going to actually ask

Ifor staff‘clarification'on these lagt two items. I think

'they blend together

Staff is saying that new technologies not appropo;
or in this consideration, and the applicant 1s_say1ng they
would like the ability to utilize new technology. |

And, the other omne is this dredging credlts can
you explain what the conflicts are here?

EXECUTIVE DIRECTOR DOUGLAS: What i.understand;'
relative to the new teohnology, that is that if they can come
up.the way that they had originally proposed it, if they come
up with technology that shows that they can filtef the water

- and avoid entrainment impacts, because of new technology,

that there ought to be some adjustment in the mitigation

requirement

It seems to me that one way you could address
that,:and you know, we have some sympathy for that position.
bbviously; if we could avoid the,impacts altogether, that
would be the hest. But, if in that 5-year period, .for the

second phase, they can come up with technology that shows

‘that they are not having impacts, you could then factor that

into whether or not it necessary to add that. But, take_that

: PRISCILIA PIKE
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into account in' the permit that_woﬁld be applied for in the

Phase 2.
COMMISSIONER -POTTER: Okay, w1th that said, I move

that we émend to allow to encourage the use of new
technologles -- .
CHAIR KRUER: Commissione;’?ottér. ]
COMMISSIONER POTTER: He spoke, I didn't preface.
'CHAIR KRUER: Let me, just to be clear on it. I
am not. sure about that ' i '
Let me just go to Vice Chalr ‘Neely" for one second,
and then I am cqmlng right back.to_you for your motion.
There is a quéstion of you prefacing.
COMMISSIONER POTTER: I would like to know where
in the 1aw'yop can't speak anyway. I think that is something
that Rusty Arias made up from his stay in the state aséembly.
VICE CHAIR NEELY: Mr. Chairman, I don't have any
questions at this time.. PR |
CHAIR KRUER: Okay, Commissioner Potter.
[ MOTTON ] ' % ' '
. COMMISSIONER POTTER: All right, I'll move to
aﬁend, and incorporate in-the motion that we:encoufége_the'

use of new technoiogies under the framework.that was:

- expressed by the Executive Directoz.

COMMISSIONER HUESO: 1-11 -second it
COMMISSIONER POTTER: With the intent of lessening

PRISCILLA PIKE
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the impact. = 1 _
CHAIR KRUER: Just a second.

Cdmmissionet Potter has made the motion, and

' recommending a "Yes* vote, and Cowmmissioner Hueso seconded:

‘that motion.

- Commissioner  Potter, would you like to speak to

COMMISSIONER POTTER: No, I think Mr. Douglas and

T worked pretty well on that item. That was exadtly what I

wanted him to séy,‘so Ehéhk you. '
COMMTSSIONER REILLY: Mr. Chairman.
CHATR KRUER: That is why it was prefaced.
COMMISSIONER REILLY: Let me ask.
| Staff is going to be incorporating the concept of
the 2-year application, and the 5 Yeaxs afterwards, is staff
willing, in discussing that. 5 years, willing to incorporate

language that suggests that fhey look into -new technblogy to

" lessen impécts, and that as part of that 5~Year hearing, if

tﬁey are able to -do that, could be a review of mitigation

EXECUTIVE DIRECTOR DOUGLAS: Well, that is what I

discussed, and I think that is what the motion would do, and

‘we don't have a problem with that.

COMMISSIONER REILLY: Are you willing to just

incorporate .that. into the staff?
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EXECUTIVE DIRECTOR DOUGLAS: I would rather have
the Comm1581on ‘do it. . . _
| -couuxss:ouzg REILLY: That's fine, okay.
CHAIR RRUER: 'Commissioner Wan. - .
COMMISSiOﬁER'WANQ I just have a question on this

-one, and that is, I am assuming it is always okay, if you can

avoid the.entrainment, that is the best; becauee the fact is

-- I don't care what you say -- no matter.what mitigation you
pe:form; no matter how you try to compensate for it, you
never'get full cowpensation So, the best thing is always
avoidance, so I am certalnly not opposed to that.

The questlon I want to make sure is that when they

come back for the review, that we are  talking about a review

- that requires some kind of proof, -and not just a statement

"We want to use it." That there is g01ng to be some real
sclentific analysis done to make sure that that is the case,
because up untll now there doesn't seem to be anythlng that
has been developed that can avoid the entrainment, andlwe
went throngh that in great and painful detail when we did
SONGS . iy ' :
So; I aﬁ not aware of it, Iand I just want to nake_
sure that we know how this is going to be handled. |
EXECUTIVE DIRECTQR_DOUGLAS: Obv1ously, the proof

would have to be. that there are reductions in impacts, or

elimination of impacts, in order for us to consider -- if
- PRISCILIA PIKE |
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this motion ﬁasses -~ a reduétion 6f the Phasé 2 mitigétion '
?equirement; . _ . _' £ -
: " But, thié leaves that open, and it is'up“tg them
ﬁo'try to find'that technology, and aéain, if they decide
right'upff;ont,.we afe.not gbing to worry about that,-ﬁe are-
just-gbing to do thé 55.4 acres;_then it becomes'a.mOOt '
point. ' :
- CHAIR KRUER: Okay. _
| EXECUTIVE DIRECTOR DOUGLAS: But, it leaves open
that opportunity. . ‘wing '
CHAIR KRUER: Okay,.i am going to call on ﬁhe
amending motion.- e
| ~ Priscilla's got her pen up, and we'll need a brief .
break. ' ' - .:
Call the roll, please,'on the amending mbtion, on

SECRETARY MILLER: Commissioner Lowenthal?
COMMISSIONER LOWEﬁfHAL: [ inaudible ]

VICE CHAIR NEELY: Speak up, she can;t;hear you.
COMMISSIONER LOWENTHAL: Yes. : '
SECRETARY MILLER: Commissioner Hueso?
COMMISSIONER HUESO: Yes. '

SECRETARY MILLER: Commissioner Kram?
counxssxonsﬁ KRAM: Yes.

‘SECRETARY MILLinq Commissioner Neely?
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VICE CHAIR NEELY: - Yes.

SECRETARY MILLER: Commissioner Potter?

COMMISSIONER POTTER: Aye.

' SECRETARY MILLER: Commissioner Reilly?

COMMISSIONER REILLY: Yes.

SECRETARY KiLLER: Commissioner Shallenberger.

COMMISSIONER SHALLENBERGER: Yes.

SECRETARY MILLER: Commissioner Wan? .

' COMMISSIONER WAN: Yes.

SECRETARY MILLER: Commissioner Achadjian?

COMMISSIONER ACHADJIAN: Aye.

SECRETARY MILLER: Commissioner Blank?

COMMISSIONER BLANK: Yes.

SECRETARY MILLER: Cowmissioner Burke?

 COMMISSIONER BURKE: Yes.

SECRETARY MILLER: Chairman Kruer?

CHAIR KRUER3:

Yes.

SECRETARY MILLER: Unanimous.

 CHAIR KRUER: The amending motion passes.

Commissioner Potter, any more?_f

" [ MOTION 1

dredging.restération credit be at the Commission's

discretion, and if I get a "second" I'll speak to it.

! COMMISSIONER HUESO: Second.
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CHAIR KRUER: Moved by Commissioner Potter,

“seconded. by Commissioner Hueso.

Comm1551oner Potter, would you 11ke to speak to

. your motlon7

COMMISSIONER POTTER: . I think my concern 1s, and
this is sort of an open ended question, that whether they can
even get.ownership of the dredging operatlons, and can
incorporate that.in, remains-pretty much.unanswered; and'may'
remain there for awhile. ' '

So, if.there does seem to be ahdredging-plan that

comes forward, and we can get eomething‘tangible there about

‘how is going to.be.operated2 who is going to do- it? when it

is going to occur? all of those ingrediente, then it is up to
the Commission to decide if that is something that we want to
entertain at that time. That is my thought behind it.
CHAIR KRUER: Okay, Commissioner Potter or
COmmissioner-Hueso,.anything else? . -
o . Anyone else? Commissioner Wan. .
COMMISSIONER WAN: Just Yery quickly, if you are.
going to leave this open for the diecretion -- and Ilthink i

heard Comm1581oner Potter say thls, but I just want to make

* sure --.there is one thing, there is a big dlfference between

'dredglng connected w1th maintalnlng the project, and dredglng

for mitigation, because as in SONGS it is required for the

mitigation; and as long as the dredging credit is understood,

PRISCILLA PIKE
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1t is for whatever future project they are ‘going to be
'dredging for, not for the desal plant then I would f1nd that'

'acceptable

'couuissxonnn POTTER: That is --. :

COMMIéSIONER WAN s You understand the dlstlnct:Lon'2

.:CHAIR-KRUERE Commissioner Reilly..

COMMISSIONER REILLY: If I understood the staff
correctly;.earlier, yeurgstatemeutlwas if dredging becomes
parttof-the project, and becomes a:reality,-as opposed to a
possibility, then staff weuld do a full analysis of that
activity, at that time, botﬁ in terms of impacts aud in terms
of beuefits} and be prepared to make recommendations relative
to whether additional conditioms had to be added,_or benefits
would be accorded to that. iy '

T guess, I would prefer to wait to see what

" happens with that issue, before we pre judge it, that’'s all.

EXECUTIVE DIRECTOR DOUGLAS: That is the way we
understand it, and this motion would just say that they could
come in for credit for dredg?ng, but they;would have;to prdve
that it warrants it, so that is fine with us. 5

. CHAIR KRUER: Okay. |

Call. for the'question. ,

Clerk, would you call the roll, please. They are
aSking for a "Yes" vote, on the amending motion. |

- SECRETARY MILLER: Commissioner Hueso?
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COMMISSIONER HUESO: Yes.

| SECRETARY MILLER: Commissioner Kram?
'COMMISSIONER KRAM: Yes.

SECRETARY MILLER: Commissioner Neely?
VICE CHAIR NEELY: Yes. o

_SECRETARY MTLLER: Commissioner Potter?
 COMMISSIONER POTTER: Aye. |

SEC§ETARY MILLER: Commissioner keilly?'
COMMTSSIONER REILLY: No.

SECRETARY MILLER: Commissioner Shallenberger?
COMMISSIONER SHALLENBERGER: Yes.

SECRETARY MILLER: Commissioner Wan?
COMMISSIONER WAN: No.

' SECRETARY MILLER: Commissioner Achadjian?:

COMMISSIONER ACHADJTAN: Aye.-

* SECRETARY MILLER: 'ComhissionerABlank?

COMMISSIONER BLANK: Aye.

SECRETARY MILLER: Commissioner Burke?
couu:ssiongn BURKE: No. . :
SECRETARY MILLER: No?

' COMMISSIONER BURKE: [ Inaudible ]

snckzwaxy MILLER: Commissioner Lowenthale
COMMISSIONER pownnfnnn:' Yes.

SECRETARY MILLER: Chairman Kruer?

CHATR KRUER: Yes. ¥ |
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SECRETARY MILLER: __Nihe,' three.
| CHAI#_KRUER} 'Nihe,_three;.the'amending motion
passes. g | o i | A s |
| And, now we will_need_badk to the main motion,
okay. Backlto_the’motionh and agein:the maker: and the
seconder ere-aeking'for a "Yeg® vote?, ' |
Commissioner Wan has her hand up.
COSSIONER WAN3 'Just on the main motion, this
is not an amendlng motlon, and I just want a quick

explanatlon as ‘to why I am going to vote "No" and the reason

I am 901ng to vote."NO" is that I don't believe, if you.Jook

at this whole thing, that We_really are ‘getting the kind of

assurences we need that this is real mitigation, and the

- reason is -- and that this is adequate ﬁitigation"e this is

going to be doihg, this facility,~onoe it becoyes a stand
alone facility, eeSentialiy, what once-through cooling does,
and once-through cooling has been.found by the courts to he a
violation of the Porter Cologne Act, and I don't see how -- I
don't.even know why you bother to phase out the power plant
if you are just going to substltute something that is’ going
to do exactly the same thlng‘ It is not acceptable because
it is not protectlve of the ocean.

Our oceans are under horrlfic assault and this

kind of thlng is simply not approprlate, partlcularly, when

we get a plan that 1e-—- we_deferred-our decision, we passed
' _ PRISCILLA PIKE
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place here.
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the power plant, deferred the decision on the_mitigation{ and

now we are again.ﬁith all of the things that we had in the

amending motions, deferring the real plafi for another 2

years. _ :
We will not see a full plan, and I don't think you

can approve a mitigation without the appropriate plan, and if

I had a full plan in front of me, it might be different, but
I don't, and without that I don't haﬁe the confidence to know

Just the rea1 extent of the mitigation that is going to take

-ﬁnd,-let'me, again, Say,mitigatidns:heré, as
elsewhere, does not giVe you complete.compensétion.
'_ CHAIR KRUER: Okay, would the c;eik call the roll
on the main ﬁotion,'pléase, as amended by the Commissiomn.
' . SECRETARY MILLER: Commiséio#er Kram?

COMMISSIONER KRAM: Yes. |

SECRETARY MILLER: Commissioner Neely?

VICE CHAIR NEELY: Yes.

SECRETARY MILLER: éommissioné?'Pét;er?
connrssxonnn'pqiwnns Aye. L
'.ISECRETKRE MILLER: Commissioner Reilly?

' COMMISSIONER REILLY: Yes.
SECRETARY MILLER: CommisSioneﬁ Shallenberger?
COMMISSIONER SHALLENBERGER: Yes. |
SECRETARY MILLER: Commissioner Wan?

PRISCILLA PIKE
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COMMISSIONER WAN: No.

' SECRETARY MILLER: Commissioner Achadjian?

COMMTSSIONER ACHADJIAN: Aye.
SECRETARY MTLLER: Commissioner Blank?
~ COMMISSIONER BLANK: Yes.

SECRETARY MILLER: Commissioner Burke?

COMMISSIONER BURKE: Yes.

SECRETARY MILLER: Commissioner Lowenthal?

COMMISSIONER LOWENTHAL: Yes.
SECRETARY MILLER3: Commissioner Hueso?
COMMISSIONER HUESO: Yes.
snanfARY‘MILnER:- Chairman Kruer?
CHAIR KRUER: Yes. | |
SECRETARY MILLER: @ Eleven, one.

347

cnnik KRUER: Okay, tﬁe Commission hereby approves

the main’ motlon, as amended by the Commlss1on

We will take a break.

*

1

[ Whereupon the héarinq_conciuded at 7:35 p.m.
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