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1.	On March 22, 2001, the San Francisco Bay Regional Water Quality Control Board (hereinafter referred to as the Water Board) issued a conditional water quality Certification and waiver of waste discharge requirements for the Seacliff Estates Project (Project) in Point Richmond, Contra Costa County (Certification) to SCNC, Inc.  The Certification stipulated the following requirements (among others):





A. 	"...Earthen-bottomed culverts will be used at the two road crossings that intersect the corridor and stream, to facilitate animal movement through the road crossings."





B.	"As mitigation... approximately 1.0 acre of seasonal wetlands and swales will be created on the east side of the Quarry Pond."





C.	"Phasing of the construction, stabilization, and revegetation of all or parts of the mitigation features over a period greater than two years will not be allowed under this Certification." 





D.	"The applicant shall submit annual mitigation and monitoring reports to the Regional Board Executive Officer....  The mitigation and monitoring reports shall be submitted by July 15 of each year until the mitigation has been successfully completed."





The Project was subsequently sold to Toll Brothers, Inc (hereinafter referred to as the Discharger).  The Discharger is currently developing the Project. 





2.	The Discharger filed a Notice of Intent to comply with the terms of the General Permit to Discharge Storm Water Associated with Construction Activity (General Permit), and received proof of coverage from the State Water Resources Control Board on May 19, 2003 (WDID No. 2 07C321491).





3.	On November 20, 2003, Water Board staff performed a joint inspection with the City of Richmond of the Project.  They met with the Project superintendent, and walked the site.  Water Board Staff observed that one road crossing had been constructed, and that instead of an earthen-bottom culvert as proposed in the Certification application and required by the Certification, a concrete cylindrical culvert was installed.  





Water Board Staff told the Project superintendent that the culvert did not appear to be built to the Certification's requirements, and that it would have to be removed and reinstalled correctly.  Water Board staff was told that the culvert had been constructed per the plans developed by Worldwide, Inc., the firm hired by the previous owner Suncal Companies (SCNC, Inc.), to draft plans for the project.  Water Board staff left a voicemail later that day for Worldwide, Inc., explaining that the culvert did not appear to be built per the Certification's requirements for an earthen-bottomed culvert, and requesting a call back to set up a meeting to discuss the requirements.  Worldwide, Inc. did not return the call.





In a meeting on March 2, 2004 with the Discharger, its consultants, and City of Richmond staff, Water Board staff was informed that the culvert design included placement of six inches of soil (deepest location) in the bottom of the circular culvert.  However, the analyses and calculations necessary for determining the feasibility of such a design and how to maintain the earthen bottom in the culvert were never performed (i.e., they did not evaluate stresses to see whether the very shallow earth bottom would remain in the culvert after a storm event).  Worldwide, Inc. agreed to perform those analyses and calculations, and present them to Water Board staff.  To this date, no new information has been presented.





Construction activities commenced at the Project site in Fall 2002, with the grading of the existing wetlands and creek on-site.  During a site visit on February 27, 2004, Water Board inspectors observed that the mitigation wetlands had not yet been planted per the Certification requirements and accompanying Mitigation and Monitoring Plan; rather, they are being used as a stormwater detention basin.  The water quality Certification required that the mitigation wetlands be constructed and planted with the final planting list by October 1 of the year in which construction commenced—in Fall of 2002.  (Upon approval from the Water Board's Executive Officer, that deadline could have been extended to October 1, 2003, provided that all necessary erosion controls were in place during the 2002-03 winter rainy season.  No extension request was made.)  





5.	The Final Mitigation and Monitoring Plan was submitted to the Water Board on December 13, 2002.  The first annual Mitigation and Monitoring Plan Report, due on July 15, 2003, has not been received.  The second annual Mitigation and Monitoring Plan Report, due July 15, 2004 has also not been received.





6.	During an inspection of the project site on October 24, 2003, Water Board staff issued a Notice to Comply to the Discharger for violations of the General Permit for Stormwater Discharges Associated with Construction Activity (General Permit).  Specifically, the Notice to Comply required the Discharger to revise the project Stormwater Pollution Prevention Plan (SWPPP) as follows:





	A.	Demonstrate adequate stormwater controls to include:


		1)	Sediment basin sizing;


		2)	Stormwater flowpaths;


		3)	Stormwater filtration (temporary and permanent).





	The Notice to Comply directed the Discharger to prepare a technical report documenting adequacy of the above items.





7.	In its sole response to the Notice to Comply, the Discharger submitted the following statement: 





Seacliff Estates Point Richmond	November 20, 2003


Sediment Basin Sizing.


We have 32.52 Acres on this job site and need 117,072 cubic feet of sediment storage area.  When the area of the wetlands and the area of the finished pads that have a 6 in. to 8 in. berm around them are calculated up we have more than 118,038 cubic feet of area.  


So we have more than enough sediment area and as we finish more pads we get more area.





This constitutes an inadequate response to and violation of the Notice to Comply and General Permit.  The sediment basins, in the project SWPPP (as described by the above statement), and "as-built" on site, are inadequate for the following reasons:





A.	The General Permit requires that the SWPPP include very detailed sediment basin design specifications and specifically identifies method options for calculating the specifications for a stormwater sediment basin�.  The project's SWPPP sediment basin design specification, stated above, does not provide structure-specific detailed basin design specifications or demonstrate use of any of the permitted options.





B.	The sediment basins, as observed by Water Board staff in their site visits on February 26 and 27, 2004, were not built per specifications in the General Permit.  The "sediment basin" in use is actually an un-engineered hole, of approximately ten feet wide and ten feet long by five feet deep, clearly undersized for treatment of the many acres of disturbed and unprotected exposed soil of the collection area flowing to that point.





The Project, therefore, fails to comply with the Notice to Comply and the General Permit.





8.	In addition to receiving numerous complaints from the public regarding inadequate erosion control at the site, sediment-laden stormwater was observed discharging from the project site on the following occasions:


	


	A.	January 1, 2004—observation by Water Board staff;


	B.	February 18, 2004—observation by Water Board staff;


C.	February 18, 2004—observation by different Water Board staff (inspecting neighboring site);


D.	February 25, 2004—concerned citizen viewed plume from airplane (following heavy rain storm) and reported to Water Board;


E.	February 26, 2004—observation by Water Board staff.





9.	On the following occasions, Water Board staff communicated to the Project's superintendents concerns over the lack of appropriate erosion and sediment control, and/or staff's observation of the plume entering the Bay:





A. 	October 23, 2003, staff issued Notice to Comply (see Finding No. 5).





B.	November 20, 2003—Water Board staff noted that the General Permit requires an effective combination of erosion and sediment controls, and told the Discharger that they needed to get the appropriate cover on its bare areas and that hydroseeding may not be the appropriate choice for all exposed surfaces, especially steep slopes.





C.	February 18, 2004—Water Board staff specifically pointed out to the Discharger the sediment-laden water spilling over the drain-insert sediment controls into the storm sewer system;





D.	February 19, 2004—Water Board staff met with the Discharger and mentioned the plume observed the day before, and the need for better erosion and sediment control on the Project site;





E.	February 26, 2004—Water Board staff, while walking the Project site, pointed out to the Discharger several problems with the current erosion and sediment control Best Management Practices (BMPs).	





10.	As described above in Findings Nos. 3,4,7,8, and 9, the Discharger has discharged waste into the waters of the State in violation of the Certification, General Permit, and prohibitions of the San Francisco Bay Basin Water Quality Control Plan, has caused or permitted and/or threatens to cause or permit waste to be discharged or deposited where it is, or probably will be, discharged into waters of the State; and creates and/or threatens to create, a condition of pollution or nuisance.





11.	This Order is an action to enforce the California Water Code and as such is exempt from the California Environmental Quality Act (CEQA), pursuant to Section 15321 (a)(2) of Title 14, California Code of Regulations.





12.	Pursuant to Section 13304 of the California Water Code (CWC), the Discharger is hereby notified that the Board is entitled to, and may seek reimbursement for, all reasonable costs actually incurred by the Board to investigate unauthorized discharge of waste and to oversee cleanup of such waste, abatement of the effect thereof, or other remedial action, required by this Order.





IT IS HEREBY ORDERED, pursuant to Sections 13304 and 13267, of Division 7 of the California Water Code, that the Discharger shall cleanup the waste discharged, abate the effect of the discharge, submit the required technical reports and take other remedial action as follows:





A.	Prohibitions





1.	The discharge or placement of rocks, concrete rubble, earthen materials, fresh concrete, cement, cement powder, silt, clay, sand, organic material or any other materials or pollutants that contribute to a violation of water quality standards, or that could adversely affect beneficial uses of waters of the State, is prohibited.  





2.	The discharge of sediments resulting from inadequate erosion and sediment control measures is prohibited.





B.	Provisions





1.	By September 15, 2004, submit the 2003 and 2004 Annual Reports, pursuant to the final Mitigation and Monitoring Plan, dated December 13, 2002.  In addition, specifically document all monitoring data of the Quarry Pond.  Specifically document, with substantiation (in the form of invoice, receipt, etc.) the seed mix used up to date, for hydroseeding all areas of the Project site.  These reports are necessary for compliance with the Certification and for Water Board staff to be able to evaluate whether mitigation is being adequately implemented.





2.	By September 15, 2004, submit a report, acceptable to the Water Board Executive Officer, determining whether the two current road-crossing culverts (described in Finding No. 1.A), are appropriately designed to constantly maintain an earthen bottom, and correspondingly, whether they meet the conditions of the Certification.  Specifically, the report shall:





A.	Include an evaluation of stresses, and the analyses and calculations necessary to demonstrate whether the earth bottom would remain in the culverts after any size storm event;





B.	Document the final aperture of the culvert with earthen bottom included;





C.	If determined that the current crossings would not maintain an earthen bottom at all times, propose a suitable design that would maintain an earthen bottom; and,





D.	Submit a proposed schedule for implementation of an appropriate design (per Condition No. 2.C).





This report is necessary to determine whether the culverts meet the conditions of the Certification, whether they will be allowed to remain as constructed, and, if not allowed to remain as constructed, a design plan and implementation schedule for the installation of functional earthen-bottomed crossings. 





3.	By September 15, 2004, submit a schedule for completion of the mitigation features, including planting with the final vegetation assemblage, as described in the final Mitigation and Monitoring Plan, dated December 13, 2002.  This report is necessary to evaluate whether the mitigation features will be planted according to the requirements set forth in the Certification. 





4.	By September 15, 2004, submit a revised Stormwater Pollution Prevention Plan for the Project site, per the General Permit requirements, and to the satisfaction of the Executive Officer.  Specifically revise the following:


	


A.	Temporary erosion control BMPs to minimize stormwater exposure to disturbed soil.  Discuss management of specific slopes, lots, and any other zones on the Project site.


B.	Long-term erosion control BMPs: for all slopes and areas of Project, discuss specific erosion control BMPs to be utilized, in coordination with your temporal BMPs.


C.	Sediment Control BMPs: 


- Diagram stormwater flow paths;


- Calculations for required flow path capacity, based on catchment 


	Area and average rainfall figures;


- Sediment basin locations, sizing calculations, and specifications, 


	Per the General Permit;


- For any infiltration basins, documentation of infiltration rate, and documentation that the soils and groundwater below the 


	Area are not contaminated and are therefore suitable for infiltration;


- When at all possible design stormwater flow paths so that sediment basins are filled by gravity flow instead of pumping.





Submittal of the revised SWPPP is necessary to determine whether an adequate plan for erosion and sediment control is in place, between now and final completion of the project.





5.	As described in Finding No. 12 above, upon receipt of a billing statement for costs incurred pursuant to Section 13304 of the California Water Code, the Discharger shall reimburse the Board.


	


The General Permit for Storm Water Discharges Associated with Construction Activity remains in effect for the Project, and nothing in this Cleanup and Abatement Order is a modification to or relaxation of any of those requirements.  Similarly, this Order does not modify in any manner the requirements of the Certification.  The Board may take appropriate enforcement action for violations of the General Permit and/or Certification, or in connection with any unauthorized discharge of fill the Quarry Pond or other waters of the State.  





Pursuant to CWC Sections 13304 and 13350, if the Discharger fails to comply with the provisions of this Order, the Board may schedule a hearing to consider assessing civil monetary penalties up to $5,000 per day of violation of this Order, or to consider requesting the Attorney General to take appropriate enforcement action against the Discharger, including injunctive and civil monetary remedies.  

















												


Bruce H. Wolfe						Date


Executive Officer











� The General Permit specifies that:


 If the discharger chooses to rely on sediment basins for treatment purposes, sediment basins shall, at a minimum, be designed and maintained as follows:





Option 1:	Pursuant to local ordinance for sediment basin design and maintenance, provided that the design efficiency is as protective or more protective of water quality than Option 3.





OR





Option 2:	Sediment basin(s), as measured from the bottom of the basin to the principal outlet, shall have at least a capacity equivalent to 3,600 cubic feet of storage per acre draining into the sediment basin.  The length of the basin shall be more than twice the width of the basin.  The length is determined by measuring the distance between the inlet and the outlet; and the depth must not be less than three feet nor greater than five feet for safety reasons and for maximum efficiency.  





OR





Option 3:	Sediment basin(s) shall be designed using the standard equation:





	As=1.2Q/Vs





Where:  As is the minimum surface area for trapping soil particles of a certain size; Vs is the settling velocity of the design particle size chosen; and Q=C x I x A where Q is the discharge rate measured in cubic feet per second; C is the runoff coefficient; I is the precipitation intensity for the 10-year, 6-hour rain event and A is the area draining into the sediment basin in acres.  The design particle size shall be the smallest soil grain size determined by wet sieve analysis, or the fine silt sized (0.01mm) particle, and the Vs used shall be 100 percent of the calculated settling velocity.  





The length is determined by measuring the distance between the inlet and the outlet; the length shall be more than twice the dimension as the width; the depth shall not be less than three feet nor greater than five feet for safety reasons and for maximum efficiency (two feet of storage, two feet of capacity).  The basin(s) shall be located on the site where it can be maintained on a year-round basis and shall be maintained on a schedule to retain the two feet of capacity;





OR





Option 4:	The use of an equivalent surface area design or equation, provided that the design efficiency is as protective or more protective of water quality than Option 3.








