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California Performance Review Released (Bruce Wolfe)
The long-awaited 2500-page California Performance Review (CPR) was released by the Governor on August 3.  The CPR is a comprehensive review of California government that chronicles organizational and structural problems identified both by the team that prepared the CPR and through comments submitted from around the State.  The CPR includes recommendations to the Governor on how these problems can be addressed.

A number of recommendations focus on Cal/EPA agencies, especially the State and regional water board system.  At the center of these recommendations are proposals to abolish the State Board and all regional boards and spread existing regional board staff and functions around three divisions of a newly constituted Department of Environmental Quality (DEQ) that would report to the Governor.  Existing regional board offices would become part of regional DEQ offices.  Surface water programs, such as wastewater permitting, stormwater management, watershed management, and basin planning, would be housed in a new Division of Water Quality within DEQ; our land disposal programs would become part of a new Division of Pollution Prevention, Recycling, and Waste Management; and our underground tank program, Department of Defense/Energy cleanup program, and Spills, Leaks, Investigations, and Cleanup Program would join a new Division of Site Cleanup and Emergency Response.

Before finalizing his proposals to the Legislature and/or Little Hoover Commission in response to the CPR, the Governor plans five meetings around the State to take public comment during August and September.  Additionally, the public is invited to comment directly on the findings and recommendations of the CPR, as are agencies and their staffs.  We will keep the Board apprised as more details of the process for evaluating and finagling the CPR become known.

Cal/EPA’s Brownfields Initiative (Stephen Morse and Stephen Hill)
In a July 20 memo to department heads, Cal/EPA Secretary Terry Tamminen announced a new initiative aimed at improving the way Cal/EPA agencies coordinate their regulatory activities at brownfields sites. The memo directs the Water Boards and Department of Toxics Substance Control (DTSC) to complete a “memorandum of understanding” (MOU) by September 13. The MOU is intended to reduce agency overlap and provide greater certainty about how the agencies regulate brownfields sites. Secretary Tamminen directed that the MOU:

· Limit oversight to a single lead agency at any given site

· Establish procedures for identifying the appropriate lead agency

· Establish a uniform site assessment procedure to be used by both agencies

· Require that cleanups address the issues and concerns of both agencies

· Allow the lead agency to gain the advice and expertise of the other agency as appropriate

· Ensure ample opportunities for public input and involvement

· Establish target timeframes for completing investigation and cleanup

· Establish regular coordinating meetings – both statewide and regionally

Brownfields are properties where real or suspected contamination discourages owners or buyers from redeveloping. Cleaning up brownfields has the benefit of eliminating the contamination problem as well as providing economic benefits to the community, and reducing development demand on the urban fringe (“greenfields”).

This Board has an excellent record of encouraging brownfields cleanups, and we look forward to participating in Secretary Tamminen’s initiative. Our staff will help develop a draft MOU that covers the eight elements above, in concert with staff from Cal/EPA, DTSC, and other water boards. We expect that most of the eight MOU elements will not be too controversial, in that they already reflect agency policy if not practice. Some are addressed in an existing 1990 MOU between the two agencies and a draft 2003 update to that MOU. However, two elements may be more difficult to resolve – uniform site assessment procedure (bullet 3) and target timeframes for completing investigation and cleanup (bullet 7). That is because DTSC and the water boards have different oversight processes; our process is generally more flexible because of the underlying statutes. We will be seeking solutions that do not require us to follow a more rigid process that is more suitable for state “Superfund” sites.

Since our Water Board will not meet in August, it may not have an opportunity to consider the draft MOU prior to completion. Therefore, I welcome any general comments you have on oversight of brownfields sites in the interim.

Cal/EPA’s brownfields initiative goes beyond completing the MOU. It also includes an ambitious implementation plan to: foster partnerships with brownfields stakeholders, develop an inventory of brownfields in California, provide liability relief to owners and buyers of brownfields sites, and pursue necessary funding and resources for brownfields cleanup. Secretary Tamminen has invited water board chairs and top managers to an August 23 meeting to discuss the brownfields initiative. Because of schedule conflicts, Assistant Executive Officer Stephen Morse will represent us at that meeting. We expect that a key issue at that meeting will be staff resources: how will DTSC and the water boards support a significantly expanded staff effort to implement the various aspects of the Cal/EPA initiative, given that there probably will not be any new resources available.

Many of these same brownfields proposals can also be found in the California Performance Review (see pages 41-50 at <www.report.cpr.ca.gov/cprrpt/issrec/res/pdf/chapter5b.pdf>). As a result of this increased focus on brownfields, we intend to provide the Board with a status report on brownfields and the Cal/EPA initiative this fall.
SWAMP Data Will Result in Fish Advisories (Karen Taberski)
The Surface Water Ambient Monitoring Program (SWAMP) is a statewide program initiated in 2001 to monitor water quality to determine whether water quality standards are met. In this region, the limited funding provided was targeted to streams, lakes, and reservoirs of the region, recognizing that the Bay is already monitored by the Regional Monitoring Program funded by Bay dischargers.

For the first time, monitoring results from SWAMP will be used, in cooperation with local and state agencies, to inform the public about potential risks. In September, data will be reported that describes contaminant levels in fish caught in eight Bay Area reservoirs:  San Pablo, Del Valle and Chabot reservoirs in Alameda County; Soulajule, Nicasio and Bon Tempe reservoirs in Marin County; and Anderson and Stevens Creek reservoirs in Santa Clara County.

Fish from all reservoirs sampled exceed human health mercury guidelines. Large mouth bass have the highest mercury concentrations and in most cases are twice as high as any other fish caught. Carp and channel catfish have the highest PCBs and chlorinated pesticides concentrations. Fish from Soulajule, Anderson and Stevens Creek reservoirs have the highest mercury concentrations. Lake Chabot and San Pablo reservoir have the highest PCBs and chlorinated pesticides. Although the fish in these reservoirs contain elevated levels of pollutants due to bioaccumulation, the water is safe to drink. 

The Board’s SWAMP staff are working with the agencies responsible for managing these reservoirs, county health departments, Office of Environmental Health Hazard Assessment (OEHHA) and Department of Health Services to assure that complete, accurate and consistent information is conveyed to the public, often in several languages. OEHHA will be working with the counties to develop fish consumption advisories. Alameda County has already written an advisory for Del Valle and Lake Chabot.

Follow Up Mercury TMDL Stakeholder Meetings (Dyan Whyte)
At the request of the Board and stakeholders, Board staff held a series of follow-up meetings with dischargers and members of the environmental community to discuss the proposed San Francisco Bay Mercury TMDL Basin Plan Amendment. Facilitated by the Clean Estuary Partnership, these meetings focused on resolving stakeholders’ specific concerns about the proposed TMDL.

On July 7, 14, 28 as well as August 3 and 10, we met jointly with representatives of the Bay Area Stormwater Management Agencies Association (BASMAA) and the Bay Area Clean Water Agencies (BACWA). We also discussed BASMAA and BACWA issues during the June 28 and July 26 Clean Estuary Partnership’s Executive Management Board meetings and held two focused workgroup meetings with BASMAA representatives on July 20 and August 2.

Some of the key BASMAA issues we discussed were: 

· The feasibility of meeting waste load allocations

· How urban runoff programs will be able to show progress towards achieving allocations 

· How TMDL allocations will be implemented via storm water permits

Among the issues we worked to resolve with BACWA representatives were:

· Recomputing group and individual waste load allocations in an equitable manner

· Clarifying individual waste load allocation and how those might be enforced

· How TMDL allocations will be implemented via a single watershed permit

On July 23 and August 4, we met with the San Francisco BayKeeper and Clean Water Action representatives to discuss some of the environmental community’s concerns, which included:

· Managing and further studying risks for humans and wildlife

· Addressing air deposition

· Developing a list of priority actions that dischargers can take

· The implementation schedule and recovery timeframe

A common theme expressed by all parties was that portions of the adaptive implementation section of the proposed Basin Plan Amendment be revised for clarity.

We have carefully considered all stakeholder comments, including public testimony, written comments, and issues raised during these recent meetings, and are making appropriate changes to the Basin Plan Amendment and staff report. We plan to bring the proposed Basin Plan Amendment before the Board for adoption at the September 15, 2004 meeting.

Water Resources Protection Collaborative Sign Agreement (Richard McMurtry)
On August 5, representatives of 14 municipalities in Santa Clara County, the Santa Clara Valley Water District (SCVWD), the County of Santa Clara, the Guadalupe-Coyote Resource Conservation District, and representatives of business, environmental and property owners organizations signed a resolution committing themselves to work together on adopting guidelines and standards applicable for land use changes on parcels near streams and developing a framework for adaptive management of water and watershed resource protection measures. The signing represented the culmination of more than a year’s worth of meetings held in response to the municipal entities desire to maintain permitting authority over creekside parcels as an alternative to the SCVWD's proposed expansion of SCVWD permitting authority over creekside parcels.

Participants in the collaborative have included municipal planning and public works managers. Such management level participation and commitment has been a major factor in the success of the collaborative to date.

The workplan for the coming year involves comparing the collaborative’s proposed guidelines and standards with each municipality’s current practices and then beginning to incorporate appropriate changes into each municipality's codes and procedures.

Devil's Slide Tunnel Project Hits Snag (Carmen Fewless)
In June, you adopted Waste Discharge Requirements and Water Quality Certification for wetland fill related to the Devil's Slide Tunnel Project. At that time, CalTrans informed us that they were planning to go to bid in July so that construction could begin in September of this year. However, we have since learned that San Mateo County's adoption of the Coastal Development Permit (Permit) was appealed by a private citizen and also by the State Coastal Commission itself.

The Coastal Commission's appeal of the Permit is based on issues related to CalTrans' transfer of a parcel of property to State Parks. The parcel, known as Martini Creeks, is part of the original Devil's Slide highway. CalTrans, San Mateo County and the Commission have already agreed that CalTrans will transfer the property to State Parks, but the Commission has decided to hold up the Permit approval until CalTrans' promise is turned into law. Senate Bill 792, which ensures that the transfer goes in effect, is currently working its way towards the Governor's desk. Once the Bill becomes law, the Coastal Commission is likely to withdraw its appeal.

The San Mateo Board of Supervisors denied the private citizen’s appeal in July. Due to this denial, the Permit must now go to the Coastal Commission directly for approval. It is expected that the Permit will be heard at the Commission’s September meeting.

For now, the first phase of construction for the project is currently scheduled for January 2005, pending the Commission’s Permit approval. Offsite wetland mitigation work is expected to begin in June 2005, and onsite mitigation in June 2007. Completion of the entire project is expected in 2013. A representative from CalTrans is expected to be available for a further update at the September Board meeting.

Potrero Power Plant Stakeholder Meeting (Alexa LaPlante)
Several months ago, we reported to you on new federal regulations for power plant discharges that will affect our upcoming permit reissuance for the Potrero Power Plant, and our plans for a stakeholder process in anticipation of the high level of community interest. On July 29, we held our first community meeting at the Potrero Hill Neighborhood House. Over 20 people attended this evening meeting. Among those who attended were representatives of the City and County of San Francisco, U.S. EPA, California Independent System Operator (Cal-ISO), residents of Bay View-Hunters Point, Communities for a Better Environment, Golden Gate University, and S.F. Baykeeper.

The Board’s Linda Rao facilitated the meeting. Stakeholders expressed a number of technical concerns. These included:  (1) impacts to the Bay from the cooling water discharge, (2) interim limits, (3) no-discharge alternatives, (4) dioxin effluent limits, (5) intake water studies, and (6) storm water discharges.

The potential closure of the Plant was also a very “hot” issue for some of the stakeholders, as the Cal-ISO Board met a few days before our stakeholder meeting. At that meeting, Cal-ISO committed to deciding by September 15, 2004, whether the Plant should close.

Many of the stakeholders asked us to postpone our process to await the decision of Cal-ISO. We have agreed to postpone release of a draft permit by a few weeks while we look further into the water quality issues, but declined to wait for the Cal-ISO decision. If the decision were for Plant closure, actual closure would likely take years depending on many factors such as projected energy supply and demand. During these years, the Plant should operate with a permit that is in accordance with the current rules and regulations, not those in place in 1994 when the existing permit was adopted. We plan to complete our review of the water quality issues raised by the end of August, and will hold an additional stakeholder meeting prior to the release of a draft permit. We anticipate bringing this permit reissuance to the Board in late fall.

Our Children’s Earth Petitions EBMUD’s Wet Weather Permit Reissuance (Lila Tang)
Our Children’s Earth is a non-profit environmental advocacy group. In July, it petitioned the State Board seeking review of our failure to reissue a permit before its expiration in 2003. Though we informed the group a few months ago that we had initiated the reissuance process, it chose to proceed with the petition. On August 4, we released a draft permit for public comment and anticipate bringing this permit reissuance to the Board in October. We anticipate a high level of interest from Our Children’s Earth for this case due to the unconventional, though necessary, permitting strategy we are proposing, which we summarize below.

The permit in question is for East Bay Municipal Utility District’s (EBMUD) three wet weather treatment facilities. These facilities discharge treated sewage during extreme heavy rain events when EBMUD’s main wastewater treatment plant cannot handle excessively high flows. These high flows are due to excessive inflow and infiltration (I/I) of stormwater and groundwater into the sewage collection systems of the east bay cities and communities (from parts of Richmond south to Oakland) in EBMUD’s service area. These communities have higher I/I than other areas primarily due to the age of the collection systems. These communities have reduced their I/I over the years as required by Board enforcement orders and are required by the orders to further reduce their I/I.

In 2003, we administratively extended the conditions of the existing EBMUD permit as allowed for under regulation, and officially started the process for reissuance in January 2004. This delay was due to a shortfall of staff resources, and the need to prioritize the reissuance of other permits that pose a greater threat to water quality. This reissuance has also taken more time than most permits. These facilities also pose a more complex regulatory challenge because of the regulations on toxics in the State Implementation Policy and U.S. EPA’s position on “secondary treatment.”

Secondary treatment is a level of treatment required of all sewage treatment plants, but these wet weather facilities are not typical treatment plants. They discharge a few hours each time, and only for a few days a year during wet weather. Maintaining standard treatment systems such as biological treatment is nearly impossible under these conditions.

The current permit, like the permit before it, does not require secondary treatment; instead, it required a lower level of treatment. This decision was based largely on analysis completed in the mid-1980’s, weighing the costs of treatment, the costs of I/I controls, and the benefits to water quality.

New technologies have evolved since the 1980’s, and it seems appropriate in light of the current regulations to investigate whether those conclusions still hold true. Concurrent with the draft permit was release of a draft Time Schedule Order (TSO) that requires EBMUD to investigate new technologies. In parallel, it also requires EBMUD to investigate alternate permitting strategies in case the new technologies will not reliably provide for the necessary level of treatment. One strategy is to investigate mass trading through treatment of urban runoff that currently discharges to the Bay without treatment. We believe these and other measures provided in the draft permit and TSO are necessary to gather updated information to allow development of protective and reasonable long-term permitting requirements for these facilities into the future.

ExxonMobil’s Petition Held in Abeyance (Mary Rose Cassa)
In early July, the State Board put this petition into abeyance after ExxonMobil agreed not to press for the petition to be heard. This is good news, since the underlying dispute has been resolved and now Water Board staff will not have to prepare the petition’s resource-intensive response and administrative record.

For background, ExxonMobil petitioned the State Board for review of the February 2004 Water Board order that amended site cleanup requirements for the Napa flood management project’s petroleum cleanup. The petition also asked the State Board to stay the order pending review. The Water Board order added ExxonMobil as a named discharger for two parcels - one formerly owned by Exxon and the other formerly owned by Mobil. ExxonMobil objected to being named for either parcel at the Water Board hearing, but its petition only addressed the Exxon parcel. In early April, ExxonMobil reached a settlement with the Napa County Flood Control District under which it would reimburse the District for petroleum cleanup expenses on the two parcels. In July, ExxonMobil asked the State Board to change its petition from active status to abeyance. The State Board formally agreed to this request in a July 9 letter. If after two years no resolution of the matter has taken place or the matter has not become the subject of an active dispute, the petition will be dismissed without prejudice.

More Site Cleanup for Proposed Hospital on Peninsula (Stephen Morse)
Board staff is currently reviewing proposed additional cleanup that would allow redevelopment of the property located at 301 Industrial Road in San Carlos. The site is currently owned and occupied by Communications and Power Industries, Inc. (CPI). Prior to CPI’s ownership of the site, Varian Associates owned the site. The site has been used for about 50 years to manufacture electrical equipment. Chemicals (primarily chlorinated solvents and metals) have been released to soil and shallow groundwater at the site. We have previously overseen closure and cleanup activities at the site with cleanup goals based on the site’s continued use for industrial purposes. Groundwater at the site does not have a potential beneficial use as drinking water.

301 Industrial LLC (301), the prospective purchaser of the site, has submitted a remedial action plan (RAP) for our review which proposes to clean up the site to allow unrestricted future use after CPI vacates the property. 301 has also submitted an application to enter into a Prospective Purchaser Agreement with the Water Board, which we intend to bring to the Board this fall. The principal remedial component consists of excavation and offsite disposal of remaining contaminated soil. After 301 cleans up the site to achieve an unrestricted use standard, the Palo Alto Medical Foundation intends to purchase the site and build a hospital at this location.

Lawrence Berkeley National Laboratory: Response to Citizens’ Concerns
(John Kaiser and Michael Rochette)
At the July Board meeting’s Public Forum, the Board received both testimony and a letter from concerned citizens regarding lack of progress in cleanup at the Lawrence Berkeley National Laboratory (LBNL), a Department of Energy (DOE) facility operated under contract by the University of California. Four main items of concern were cited in the letter and from the testimony. Based on our evaluation of these issues, we do not recommend a significant change in the Board’s oversight of the ongoing cleanup at LBNL.

Our evaluation of the citizens’ issues are: 
Item 1: The Board should issue a Cleanup Order and impose a Civil Penalty upon DOE for discharges of tritium to Chicken Creek.

For well over a decade, both the Department of Toxic Substances Control (DTSC) and the Water Board have provided oversight of investigation and cleanup activities at LBNL through an agreement with DOE. DTSC serves as lead agency due to a hazardous waste permit held by the facility. The Water Board provides regulatory input on groundwater issues. The City of Berkeley provides oversight of any underground fuel tank cleanup issues.

Although DTSC recognized the State’s limitations in the regulation of radioactive materials that could not be addressed in LBNL’s Corrective Measures Report, a parallel track is in place to address the radiological issues. This has been accomplished via coordination with stakeholder agencies including the Water Board. DOE has performed some interim measures pertaining to radionuclide releases that include the removal of the source of the tritium discharge.

Board staff are aware of tritium in groundwater affecting Chicken Creek. Detected discharges in the Creek have been nearly 100 times below the Maximum Contaminant Level (MCL) of 20,000 pico-Curies per liter. Regardless, Board staff has suggested changes to further reduce hydraulic loading and migration potential in the groundwater. Implementation by DOE of our suggestion to reconfigure the storm drain outfalls has slowed migration of the tritium.

Given the limited pollutant concentrations and impacts at this time, the interim remedial activities performed, the cooperation of DOE, the lead oversight provided by DTSC, and legal issues pertaining to regulation of Federal facilities, I do not recommend formal imposition of a Board Order or civil penalties against DOE at this time.

Item 2: DOE refusal to release the Corrective Measures Report or commit to cleanup

Board staff have found the allegations to be incorrect that DOE Headquarters forbid release of the Corrective Measures Report or that a DOE representative stated that DOE is not committed to any serious cleanup at the laboratory. DOE did not release the report until reviews and approvals were given. The Corrective Measures Report was released on July 19, 2004, two days before our July Board meeting.

Item 3: Opposition to risk based cleanup standards or deed restrictions or conditional acceptance of MCLs if financial requirements to pristine conditions are too much of a hardship

The Board has never used the terminology of “pristine” conditions in making its decisions on investigation and cleanup of a pollutant release site. It is an unfortunate consequence of pollutant discharge that not “every molecule” of a pollutant once discharged will be recovered and removed. When it comes to protection of human health, the environment, and the beneficial uses of the waters of the State, we seek the lowest cleanup number practicable and /or technologically achievable, recognizing that cost is only one of several factors to be considered.

As for  deed restrictions, the statement in the letter that “deed restrictions are the last resort for a clean up and are more clearly associated with brownfields than they are with a successful cleanup” is not correct. Deed restrictions acknowledge both our technical and economic limitations in cleanup and are not imposed merely because the site is “in a depressed area where the contamination will not be cleaned up due to the absence of a responsible party and/or economic depression”. These restrictions are in place to assure that a site maintains any residual pollutants in a manner consistent with the protection of human health and the environment. Lack of a responsible party or “economic depression” is neither criteria nor the philosophy behind our use of deed restrictions.

Item 4:  University of California’s willingness, as current property owner, to accept the liability of managing residual pollutants in soil and groundwater left at LBNL

Board staff has never heard any objections or reservations on liability of managing residual pollutants expressed by the University’s representative who periodically attends meetings on the ongoing investigation and cleanup activities at LBNL; nor has staff heard that representative expressing concerns over future pollutant management responsibilities resulting from LBNL activities. 

Permeable Reactive Barriers for Groundwater Cleanup (Alec Naugle)
Alec Naugle recently presented the results of a statewide survey on the use of permeable reactive barriers (PRBs) to members of the Remediation Technologies Development Forum. The Forum is a partnership between the U.S. EPA, DOD, DOE, industry, and academia with the goal of moving promising cleanup technologies from the laboratory to the field.

PRBs consist of reactive materials, such as granular iron, vegetable oils, mushroom compost, wood chips, and various clay minerals, that are placed in the ground (via trenching or high-pressure injection) in contact with polluted groundwater. Through various chemical reactions, the granular iron, for example, will break down industrial solvents typical of manufacturing facilities and drycleaners. Other reactive materials can be used to treat chromium, arsenic, acidic water, and even radionuclides.

The reactive materials are placed in the ground so that the groundwater flows directly through them. As this happens, the pollutants in the groundwater are destroyed through direct contact with the reactive material. Hence, PRBs are both permeable (to groundwater) and barriers (to pollutants).

In California there are currently fifteen PRB installations and the number is climbing. Our Region is home to five, one of which is 40 feet deep and stretches over 700 feet along the median of the Central Expressway in Sunnyvale. Recent advances in PRB construction techniques allow iron barriers to be placed deeper (up to 150 feet) and thinner (as little as 3 inches) at tremendous cost savings. Also, because they rely on “passive” groundwater flow to deliver pollutants to the reactive material, PRBs require less energy and generate less waste compared to other technologies. As a result, we expect to see further refinements and more widespread deployment of this technology.

In-house Training

Our July training was on defensive driving. Our August training will be on environmental data quality. Recent brown-bag topics include an August 4 session on the State Board’s Quality Assurance Project Plan template.

Staff Presentations

Bruce Wolfe and Keith Lichten spoke at the Contra Costa Clean Water Program’s seminar on “Implementing New and Redevelopment Stormwater Regulations” on July 14.  Bruce provided background on the evolution of stormwater regulation in the Bay Region and encouraged strengthening existing partnerships to tackle implementation of new development stormwater regulations.  Keith discussed the impacts of urbanization on water quality and provided examples of measures that successfully minimized these impacts.  The seminar was co-hosted by the Contra Costa Council and the Home Builders Association of Northern California.
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