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Administrative Civil Liability
Fact Sheet

The California Regional Water Quality Control Boards (Regional Water Boards) have the authority to
impose administrative civil liabilities for a variety of violations under California Water Code (CWC)
Section 13323. This document generally describes the process that the Regional Water Boards follow
in imposing administrative civil liabilities.

The first step is the issuance of an administrative civil liability complaint by the authorized Regional
Water Board’s Executive Officer or Assistant Executive Officer. The complaint describes the
violations that are alleged to have been committed, the CWC provisions authorizing the imposition of
liability, and the evidence that supports the allegations. Any person who receives a complaint must
respond timely as directed, or risk the Regional Water Board imposing the administrative civil
liability by default. The complaint is accompanied by a letter of transmittal, a Waiver Form, and a
Hearing Procedure. Each document contains important information and deadlines. You should read
each document carefully. A person issued a complaint is allowed to represent him or herself.
However, legal advice may be desirable to assist in responding to the complaint.

Parties

The parties to complaint proceedings are the San Francisco Bay Regional Water Quality Control
Board (Regional Water Board) Prosecution Team and the person or entity named in the complaint,
referred to as the “Discharger.” The Prosecution Team is comprised of Regional Water Board staff
and management. Other interested persons may become involved and may become “designated
parties.” Only designated parties are allowed to submit evidence and participate fully in the
proceeding. Other interested persons may play a more limited role in the proceeding and are allowed
to submit non-evidentiary policy statements. If the matter proceeds to hearing, the hearing will be
held before the full membership of the Regional Water Board (composed of up to nine board
members appointed by the Governor) or before a panel of three Board members. The Board members
who will hear the evidence and rule on the matter act as judges. They are assisted by an Advisory
Team, which provides advice on technical and legal issues. The Advisory Team is comprised of
Regional Water Board staff and management. Both the Prosecution Team and the Advisory Team
have their own attorney. Neither the Prosecution Team nor the Discharger or his/her representatives
are permitted to communicate with the Board members or the Advisory Team about the complaint
without the presence or knowledge of the other. This is explained in more detail in the Hearing
Procedure.

Complaint Resolution options

Once issued, a complaint can lead to (1) withdrawal of the complaint; (2) withdrawal and reissuance;
(3) payment and waiver; (4) settlement; and (5) hearing. Each of these options is described below.

Withdrawal: may result if the Discharger provides information to the Prosecution Team that clearly
demonstrates that a fundamental error exists in the information set forth in the complaint.
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Withdrawal and reissuance: may result if the Prosecution Team becomes aware of information
contained in the complaint that can be corrected.

Payment and waiver: may result when the Discharger elects to pay the amount of the complaint
rather than to contest it. The Discharger makes a payment for the full amount and the matter is ended,
subject to public comment.

Settlement: results when the parties negotiate a resolution of the complaint. A settlement can
include such things as a payment schedule, or a partial payment and suspension of the remainder
pending implementation by the Discharger of identified activities, such as making improvements
beyond those already required that will reduce the likelihood of a further violation or the
implementation or funding of a Supplemental Environmental Project (SEP) or a Compliance Project.
Quialifying criteria for Compliance Projects and SEPs are contained in the State Water Resources
Control Board’s (State Water Board) Enforcement Policy, which is available at the State Water
Board’s website at: http://www.waterboards.ca.gov/plans_policies/. Settlements are generally subject
to public notice and comment, and are conditioned upon approval by the Regional Water Board or its
authorized staff management. Settlements are typically memorialized by the adoption of an
uncontested order for administrative civil liability.

Hearing: if the matter proceeds to hearing, the parties will be allowed time to present evidence and
testimony in support of their respective positions. The hearing must be held within 90 days of the
issuance of the complaint, unless the Discharger waives that requirement by signing and submitting
the Waiver Form included in this package. The hearing will be conducted under rules set forth in the
Hearing Procedure. The Prosecution Team has the burden of proving the allegations and must present
competent evidence to the Board regarding the allegations. Following the Prosecution Team’s
presentation, the Discharger and other designated parties are given an opportunity to present
evidence, testimony and argument challenging the allegations. The parties may cross-examine each
others’” witnesses. Interested persons may provide non-evidentiary policy statements, but may
generally not submit evidence or testimony. At the end of the presentations by the parties, the Board
members will deliberate to decide the outcome. The Regional Water Board may issue an order
requiring payment of the full amount recommended in the complaint, may issue an order requiring
payment of a reduced amount, may order the payment of a higher amount, decide not to impose an
assessment, or may refer the matter to the Attorney General’s Office for further enforcement.

Factors that must be considered by the Regional Water Board

Except for Mandatory Minimum Penalties under CWC Section 13385 (i) and (h), the Regional Water
Board is required to consider several factors specified in the CWC, including nature, circumstance,
extent, and gravity of the violation or violations, whether the discharge is susceptible to cleanup or
abatement, the degree of toxicity of the discharge, and, with respect to the violator, the ability to pay,
the effect on ability to continue in business, any voluntary cleanup efforts undertaken, any prior
history of violations, the degree of culpability, economic benefit or savings, if any resulting from the
violations, and other matters as justice may require (CWC sections 13327, 13385(e) and 13399).
During the period provided to submit evidence (set forth in the Hearing Procedure) and at the hearing,
the Discharger may submit information that it believes supports its position regarding the complaint.
If the Discharger intends to present arguments about its ability to pay, it must provide reliable
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documentation to establish that ability or inability. The kinds of information that may be used for this
purpose include:

For an individual:

©CoOoNO~WNE

Last three years of signed federal income tax returns (IRS Form 1040) including schedules
Members of household, including relationship, age, employment and income

Current living expenses

Bank account statements

Investment statements

Retirement account statements

Life insurance policies

Vehicle ownership documentation

Real property ownership documentation

10 Credit card and line of credit statements
11. Mortgage loan statements
12. Other debt documentation

For a business:

1.
2.
3.
4. Any documentation that explains special circumstances regarding past, current, or future

Copies of last three years of company IRS tax returns, signed and dated
Copies of last three years of company financial audits
Copies of last three years of IRS tax returns of business principals signed and dated

financial conditions

For larger firms:

1.

2.

Federal income tax returns for the last three years, specifically:

e [RS Form 1120 for C Corporations

e |RS Form 1120 S for S Corporations

e |RS Form 1065 for partnerships
A completed and signed IRS Form 8821. This allows the IRS to provide the Regional Water
Board with a summary of the firm’s tax returns that will be compared to the submitted income
tax returns. This prevents the submission of fraudulent tax returns.

3. The following information can be substituted if income tax returns cannot be made available:

e Audited Financial Statements for last three years

A list of major accounts receivable with names and amounts

A list of major accounts payable with names and amounts

A list of equipment acquisition cost and year purchased

Ownership in other companies and percent of ownership for the last three years
Income from other companies and amounts for the last three years

For a municipality, county, or district:

1.

Type of entity:
e City/Town/Village
County

([ ]
e Municipality with enterprise fund
e Independent or publicly owned utility
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2. The following 1990 and 2000 US Census data:
e Population
Number of persons age 18 and above
Number of persons age 65 and above
Number of individuals below 125% of poverty level
Median home value
e Median household income
3. Current or most recent estimates of:
e Population
e Median home value
e Median household income
Market value of taxable property
Property tax collection rate
Unreserved general fund ending balance
Total principal and interest payments for all governmental funds
Total revenues for all governmental funds
Direct net debt
Overall net debt
General obligation debt rating
10 General obllgatlon debt level
11. Next year’s budgeted/anticipated general fund expenditures plus net transfers out

©ooN oA

This list is provided for information only. The Discharger remains responsible for providing all
relevant and reliable information regarding its financial situation, which may include items in the
above lists, but could include other documents not listed. Please note that all evidence regarding this
case, including financial information, will be made public. Consequently, please take care in
submitting any documents that include private information, such as social security numbers,
home addresses, home telephone numbers, account numbers and/or drivers’ license numbers. Such
private information must be “redacted” (i.e., obscured or crossed out) prior to submittal of the
documents.

Petitions

If the Regional Water Board issues an order requiring payment, the Discharger may challenge that
order by filing a petition for review with the State Water Board pursuant to CWC Section 13320.
More information on the petition process is available at:
http://www.waterboards.ca.gov/public_notices/petitions/water quality/index.shtml

An order of the State Water Board resolving the petition for review of the Regional Water Board’s
order for administrative civil liability can be challenged by filing a petition for writ of mandate in the
superior court pursuant to CWC Section 13330.

Once an order for administrative civil liability becomes final, the Regional Water Board or State
Water Board may seek a judgment of the superior court under CWC Section 13328, if necessary, in
order to collect payment of the administrative civil liability amount.
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HEARING PROCEDURE
FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

NO. R2-2010-0004
ISSUED TO
CITY OF SAN BRUNO
San Mateo County

HEARING SCHEDULED FOR MAY 12, 2010

PLEASE READ THIS HEARING PROCEDURE CAREFULLY. FAILURE TO COMPLY
WITH THE DEADLINES AND OTHER REQUIREMENTS CONTAINED HEREIN MAY
RESULT IN THE EXCLUSION OF YOUR DOCUMENTS AND/OR TESTIMONY .

Background

The Assistant Executive Officer of the San Francisco Bay Regional Water Quality Control Board
(Regional Water Board) has issued an Administrative Civil Liability Complaint (Complaint)
pursuant to California Water Code section 13323 against City of San Bruno (Discharger)
alleging that it has violated Water Code Section 13385 by discharging 1,953,225 gallons of raw
sewage or raw sewage diluted with rainwater from the Discharger’s sanitary sewer collection
system to either surface waters, groundwater or both. The Complaint proposes that a civil
liability in the amount of $633,600 be imposed as authorized by Water Code section 13385(a)(2).

Purpose of Hearing

The purpose of the hearing is to consider relevant evidence and testimony regarding the
Complaint. At the hearing, the Regional Water Board will consider whether to issue an
administrative civil liability (ACL) order assessing the liability proposed in the Complaint, or a
higher or lower amount, reject the proposed liability, or refer the matter to the Attorney General
for judicial enforcement. An agenda for the Regional Water Board meeting where the hearing
will be held will be issued at least ten days before the meeting and posted on the Regional Water
Board’s web site (http://www.waterboards.ca.gov/sanfranciscobayy/).

Hearing Procedure

The hearing will be conducted in accordance with this Hearing Procedure. This Hearing
Procedure has been pre-approved by the Regional Water Board Advisory Team in model format.
A copy of the general procedures governing adjudicatory hearings before the Regional Water
Board may be found at Title 23 of the California Code of Regulations (CCR), Section 648 et
seq., and is available at http://www.waterboards.ca.gov or upon request. In accordance with
Section 648, subdivision (d), any procedure not provided by this Hearing Procedure is deemed
waived. Except as provided in Section 648 and herein, subdivision (b), Chapter 5 of the
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Administrative Procedures Act (commencing with Section 11500 of the Government Code) does
not apply to the hearing.

The procedures and deadlines herein may be amended by the Advisory Team at its discretion.
Any objections to this Hearing Procedure must be received by the Sandia Potter by
February 26, 2010 or they will be waived.

Hearing Participants

Participants in this proceeding are designated as either “parties” or “interested persons.”
Designated parties to the hearing may present evidence and cross-examine witnesses and are
subject to cross-examination. Interested persons generally may not submit evidence, cross-
examine witnesses, or be subject to cross-examination, but may present policy statements.
Policy statements may include comments on any aspect of the proceeding, but may not include
evidence (e.g., photographs, eye-witness testimony, monitoring data). Both designated parties
and interested persons may be asked to respond to clarifying questions from the Regional Water
Board, its staff or others, at the discretion of the Regional Water Board.

The following participants are hereby designated as parties in this proceeding:
(1) The Regional Water Board Prosecution Team

(2) City of San Bruno, referred to as the Discharger
Connie Jackson, City Manager, 650-616-7056
Klara Fabry, Public Works Director, kfabry@sanbruno.ca.gov, 650-616-7065
Address: 567 EI Camino Real, San Bruno, CA 94066

Requesting Designated Party Status

Persons who wish to participate in the hearing as a designated party (who have not been
designated as parties above) must request party status by submitting a request in writing (with
copies to the existing designated parties) so that it is received by 5 p.m. on February 26, 2010 to
Sandia Potter. The request shall include an explanation of the basis for status as a designated
party (e.g., how the issues to be addressed in the hearing and the potential actions by the
Regional Water Board affect the person), the information required of designated parties as
provided below, and a statement explaining why the party or parties designated above do not
adequately represent the person’s interest. Any opposition to the request must be received by the
Advisory Team, the person requesting party status, and all parties by 5 p.m. on March 3, 2010.
The parties will be notified by 5 p.m. on March 8, 2010 in writing whether the request has been
granted or denied.

Separation of Functions

To help ensure the fairness and impartiality of this proceeding, the functions of those who will
act in a prosecutorial role by presenting evidence for consideration by the Regional Water Board
(Prosecution Team) have been separated from those who will provide advice to the Regional
Water Board (Advisory Team). Members of the Advisory Team and the Prosecution Team are:
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Advisory Team:

Bruce Wolfe, Executive Officer, bwolfe@waterboards.ca.gov, 510-622-2314
Yuri Won, Senior Staff Counsel, ywon@waterboards.ca.gov, 510-622-2491
Sandia Potter, Technical Staff, smpotter@waterboards.ca.gov, 510-622-2426

Address: 1515 Clay Street, Suite 1400, Oakland, CA 94612
Primary Contact: Sandia Potter

Prosecution Team:

Dyan Whyte, Assistant Executive Officer, dwhyte@waterboards.ca.gov, 510-622-2441

Dorothy Dickey, Senior Staff Counsel, ddickey@waterboards.ca.gov, 510-622-2490

Lila Tang, NPDES Division Chief, ltang@waterboards.ca.gov, 510-622-2425

Gina Kathuria, Section Leader, gkathuria@waterboards.ca.gov, 510-622-2378

Claudia Villacorta, Technical Staff, cvillacorta@waterboards.ca.gov, 510-622-2485
Address: 1515 Clay Street, Suite 1400, Oakland, CA 94612

David Boyers, Staff Counsel, Office of Enforcement, dboyers@waterboards.ca.gov, 916-341-
5276
Address: 1001 "I" Street, 16th Floor, P.O. Box 100, Sacramento, CA 95814

Primary Contact: Claudia Villacorta

Any members of the Advisory Team who normally supervise any members of the Prosecution
Team are not acting as their supervisors in this proceeding, and vice versa. Members of the
Prosecution Team may have acted as advisors to the Regional Water Board in other, unrelated
matters, but they are not advising the Regional Water Board in this proceeding. Members of the
Prosecution Team have not had any ex parte communications with the members of the Regional
Water Board or the Advisory Team regarding this proceeding.

Ex Parte Communications

The designated parties and interested persons are forbidden from engaging in ex parte
communications regarding this matter with members of the Advisory Team or members of the
Regional Water Board. An ex parte contact is any written or verbal communication pertaining to
the investigation, preparation or prosecution of the Complaint between a member of a designated
party or interested person on the one hand, and a Regional Water Board member or an Advisory
Team member on the other hand, unless the communication is copied to all other designated
parties (if written) or made in a manner open to all other designated parties (if verbal).
Communications regarding non-controversial procedural matters are not ex parte contacts and
are not restricted. Communications among one or more designated parties and interested persons
themselves are not ex parte contacts.

Hearing Time Limits

To ensure that all participants have an opportunity to participate in the hearing, the following
time limits shall apply: each designated party shall have a combined 30 minutes to present
evidence, cross-examine witnesses (if warranted), and provide a closing statement; and each
interested person shall have three minutes to present a non-evidentiary policy statement.
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Participants with similar interests or comments are requested to make joint presentations, and
participants are requested to avoid redundant comments. Participants who would like additional
time must submit their request to the Advisory Team so that it is received no later than April 22,
2010, by 5 p.m. Additional time may be provided at the discretion of the Advisory Team (prior
to the hearing) or the Regional Water Board Chair (at the hearing) upon a showing that
additional time is necessary.

Submission of Evidence and Policy Statements

The following information must be submitted in advance of the hearing:

1. All evidence (other than witness testimony to be presented orally at the hearing) that the
designated party would like the Regional Water Board to consider. Evidence and
exhibits already in the public files of the Regional Water Board may be submitted by
reference as long as the exhibits and their location are clearly identified in accordance
with Title 23, CCR, Section 648.3.

All legal and technical arguments or analysis.

3. The name of designated party members, title and/or role, and contact information (email
addresses, addresses, and phone numbers).

4. The name of each witness, if any, whom the designated party intends to call at the
hearing, the subject of each witness’ proposed testimony, and the qualifications of each
expert witness.

5. (Discharger only) If the Discharger intends to argue an inability to pay the civil liability
proposed in the Complaint (or an increased or decreased amount as may be imposed by
the Regional Water Board), the Discharger should submit supporting evidence as set
forth in the “ACL Fact Sheet” under “Factors that must be considered by the Board.”

no

The Prosecution Team shall submit one hard copy and one electronic copy of the above
information not already included in or with the Complaint to the Sandia Potter and other
designated parties no later than April 2, 2010, by 5 p.m.

The remaining designated parties shall submit one hard copy and one electronic copy of the
above information to the Sandia Potter and other designated parties no later than April 12, 2010,
by 5 p.m.

Any designated party that would like to submit information that rebuts the information
previously submitted by other designated parties shall submit one hard copy and one electronic
copy to the Sandia Potter and the other designated parties no later than April 22, 2010, by 5 p.m.
Rebuttal information shall be limited to the scope of the information previously submitted by the
other designated parties. Rebuttal information that is not responsive to information previously
submitted by other designated parties may be excluded.

Interested persons who would like to submit written non-evidentiary policy statements are
encouraged to submit them to the Advisory Team to Sandia Potter and each designated party no
later than March 18, 2010, by 5 p.m. Interested persons do not need to submit written non-
evidentiary policy statements in order to speak at the hearing.





For all submissions, the Advisory Team may require additional hard copies for those submittals
that are either lengthy or difficult and expensive to reproduce.

In accordance with Title 23, CCR, Section 648.4, the Regional Water Board endeavors to avoid
surprise testimony or evidence. Absent a showing of good cause and lack of prejudice to the
parties, the Regional Water Board may exclude evidence and testimony that is not submitted in
accordance with this Hearing Procedure. Excluded evidence and testimony will not be
considered by the Regional Water Board and will not be included in the administrative record for
this proceeding. PowerPoint and other visual presentations may be used at the hearing, but their
content may not exceed the scope of other submitted written material. A copy of such material
intended to be presented at the hearing must be submitted to the Advisory Team at or before the
hearing for inclusion in the administrative record. Additionally, any witness who has submitted
written testimony for the hearing shall appear at the hearing and affirm that the written testimony
is true and correct, and shall be available for cross-examination.

Request for Pre-hearing Conference

A designated party may request that a pre-hearing conference be held before the hearing in
accordance with Water Code section 13228.15. Requests must contain a description of the issues
proposed to be discussed during that conference, and must be submitted to the Advisory Team,
with a copy to all other designated parties, as early as practicable.

Evidentiary Objections

Any designated party objecting to written evidence or exhibits submitted by another designated
party must submit a written objection to the Sandia Potter and all other designated parties no
later than April 22, 2010, by 5 p.m. The Advisory Team will notify the parties about further
action to be taken on such objections and when that action will be taken.

Evidentiary Documents and File

The Complaint and related evidentiary documents are on file and may be inspected or copied at
the Regional Water Board’s office. This file shall be considered part of the official
administrative record for this hearing. Other submittals received for this proceeding will be
added to this file and will become a part of the administrative record absent a contrary ruling by
the Regional Water Board Chair. Many of these documents are also posted on the Regional
Water Board’s web site. Although the web page is updated regularly, to assure access to the
latest information, you may contact Claudia Villacorta.

Questions
Questions concerning this proceeding may be addressed to Sandia Potter.





IMPORTANT DEADLINES

Note: the Regional Water Board is required to provide a hearing within 90 days of issuance of
the Complaint (Water Code Section 13323). The Advisory Team will generally adhere to this
schedule unless the Discharger waives that requirement.

These deadlines apply to all cases upon issuance of the Complaint whether or not the 90-
day hearing requirement is waived.

February 16, 2010
February 26, 2010
February 26, 2010
March 3, 2010

March 8, 2010

March 18, 2010

March 18, 2010

Prosecution Team issues the Complaint to Discharger
Deadline for objections, if any, to this Hearing Procedure
Deadline for requests for designated party status

Deadline for oppositions to requests for designated party status

Advisory Team issues decision on requests for designated party status, if
any

Discharger’s deadline for waiving right to hearing

Interested persons deadline for submission of written non-evidentiary
policy statements

These deadlines apply to cases scheduled to be heard by the Regional Water Board (actual
dates are subject to change if the 90-day hearing requirement is waived).

April 2, 2010

April 12, 2010

April 22, 2010

May 12, 2010

Prosecution Team’s deadline for all information required under
“Submission of Evidence and Policy Statements”

Remaining designated parties’ deadline for all information required under
“Submission of Evidence and Policy Statements”

All designated parties’ deadline for rebuttal information, evidentiary
objections, and requests for additional time, if any

Regional Water Board Hearing
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WAIVER FORM
FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

By signing this waiver, | affirm and acknowledge the following:

| am duly authorized to represent City of San Bruno (hereinafter “Discharger”) in connection with Administrative
Civil Liability Complaint No. R2-2010-0004 (hereinafter the “Complaint”). | am informed that California Water Code
section 13323, subdivision (b), states that, “a hearing before the regional board shall be conducted within 90 days
after the party has been served [with the complaint]. The person who has been issued a complaint may waive the
right to a hearing.”

[JOPTION 1: PAY THE CIVIL LIABILITY
(Check here if the Discharger waives the hearing requirement and will pay the civil liability in full.)

a. | hereby waive any right the Discharger may have to a hearing before the Regional Water Board.

b. | certify that the Discharger will remit payment for the proposed civil liability in the full amount of
$633,600 by check that references “ACL Complaint No. R2-2010-0004” made payable to the “San
Francisco Bay Regional Water Quality Control Board.” Payment must be received by the Regional
Water Board by March 18, 2010 or the Regional Water Board may adopt an Administrative Civil
Liability Order requiring payment.

c. lunderstand the payment of the above amount constitutes a proposed settlement of the Complaint,
and that any settlement will not become final until after the 30-day public notice and comment period.
Should the Regional Water Board receive significant new information or comments from any source
(excluding the Regional Water Board Prosecution Team) during this comment period, the Regional
Water Board's Assistant Executive Officer may withdraw the complaint, return payment, and issue a
new complaint. | understand that this proposed settlement is subject to approval by the Regional
Water Board or its Executive Officer, and that the Regional Water Board may consider this proposed
settlement in a public meeting or hearing. | also understand that approval of the settlement will result in
the Discharger having waived the right to contest the allegations in the Complaint and the imposition of
civil liability.

d. lunderstand that payment of the above amount is not a substitute for compliance with applicable laws
and that continuing violations of the type alleged in the Complaint may subject the Discharger to further
enforcement, including additional civil liability.

[ OPTION 2: REQUEST A TIME EXTENSION

(Check here if the Discharger waives the 90-day hearing requirement in order to extend the hearing date
and/or hearing deadlines. Attach a separate sheet with the amount of additional time requested and the
rationale.)

| hereby waive any right the Discharger may have to a hearing before the Regional Water Board within 90 days
after service of the Complaint. By checking this box, the Discharger requests that the Regional Water Board delay
the hearing and/or hearing deadlines so that the Discharger may have additional time to prepare for the hearing. It
remains within the discretion of the Regional Water Board Advisory Team to approve the extension.

[] OPTION 3: ENGAGE IN SETTLEMENT DISCUSSIONS

(Check here if the Discharger waives the 90-day hearing requirement in order to engage in settlement
discussions.)

| hereby waive any right the Discharger may have to a hearing before the Regional Water Board within 90 days
after service of the Complaint, but | reserve the ability to request a hearing in the future. | certify that the
Discharger will contact the Regional Water Board Prosecution Team within five business days of submittal of this
waiver to request that the Prosecution Team engage in settlement discussions to attempt to resolve the outstanding
violation(s). As part of a settlement discussion, the Discharger may propose a supplemental environmental project
to the extent such a project is authorized by law. By checking this box, the Discharger requests that the Regional
Water Board Advisory Team delay the hearing so that the Discharger and the Prosecution Team can discuss
settlement. It remains within the discretion of the Regional Water Board Advisory Team to agree to delay the
hearing. Any proposed settlement is subject to the conditions described above under “Option 1c and d.”

Complaint No. R2-2010-0004





[ OPTION 4: SUBMIT A SUPPLEMENTAL ENVIRONMENTAL PROJECT

(Check here if the Discharger waives the hearing requirement and will submit a proposed supplemental
environmental project. If the proposal is rejected, the Discharger will pay the civil liability in full.)

a.
b.

| hereby waive any right the Discharger may have to a hearing before the Regional Water Board.

| certify that the Regional Water Board Prosecution Team has authorized the Discharger to submit
a proposed supplemental environmental project that costs up to the amount allowed for
supplemental environmental projects specified in the Complaint in lieu of payment of that amount of
the proposed civil liability. | agree to submit the proposal [and the remainder of the proposed civil
liability] within 60 days of the date of the Complaint. | understand that the proposal must conform
to the requirements specified in the State Water Resources Control Board’s Water Quality
Enforcement Policy. If | receive written notice from the Prosecution Team that the Discharger has
failed to timely submit a proposal or that the Prosecution Team has rejected the proposal, | certify
that the Discharger will remit payment of the proposed civil liability in full by check that references
“ACL Complaint No. R2-2010-0004" made payable to the “San Francisco Bay Regional Water
Quality Control Board” within ten days of the notice. If payment is not timely received, the Regional
Water Board may adopt an Administrative Civil Liability Order requiring payment.

| understand the acceptance or rejection of the proposed supplemental environmental project and
payment of the remainder of the proposed civil liability constitutes a proposed settlement of the
Complaint, and that any settlement will not become final until after the 30-day public notice and
comment period. Should the Regional Water Board receive significant new information or
comments from any source (excluding the Regional Water Board Prosecution Team) during this
comment period, the Regional Water Board's Assistant Executive Officer may withdraw the
Complaint, return payment, and issue a new complaint. | understand that this proposed settlement
is subject to approval by the Regional Water Board or its Executive Officer, and that the Regional
Water Board may consider this proposed settlement in a public meeting or hearing. | also
understand that approval of the settlement will result in the Discharger having waived the right to
contest the allegations in the Complaint and the imposition of civil liability.

| understand that payment of the above amount is not a substitute for compliance with applicable
laws and that continuing violations of the type alleged in the Complaint may subject the Discharger
to further enforcement, including additional civil liability.

(Print Name and Title)

(Signature)

(Date)

Complaint No. R2-2010-0004






CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

NOTICE OF PENDING ENFORCEMENT ACTION
CITY OF SAN BRUNO

The California Regional Water Quality Control Board, San Francisco Bay Region
(Regional Water Board) Prosecution Team issued a Complaint for Administrative
Civil Liability (ACL) on February 16, 2010. The Complaint alleges that the City of
San Bruno (Discharger) is responsible for alleged violations of the Water Code
associated with 148 sanitary sewer overflows that occurred from the Discharger’s
sanitary sewer collection system at various locations between December 1, 2004
and December 31, 2009, and proposes that the Discharger pay $633,600.

The Complaint and related documents, including the procedure for Regional
Water Board hearings (with deadlines for submitting comments), are available at
http://www.waterboards.ca.gov/sanfranciscobay/public_notices/pending_enforce
ment.shtml. The Prosecution Team may amend and re-notice its Complaint in
response to comments from the Discharger or the public.

The Regional Water Board will hold a hearing on May 12, 2010 to consider
adoption of the ACL and/or referral of the matter to the Attorney General, unless
the Discharger waives its right to a hearing within 90 days. The 90-day hearing
requirement may be waived to pay the penalty as proposed, extend deadlines, or
pursue settlement and/or a supplemental environmental project.

For additional information and updates, please contact Claudia Villacorta at 510-
622-2485 or cvillacorta@waterboards.ca.gov or check the Regional Water Board
website link cited above.




http://www.waterboards.ca.gov/sanfranciscobay/public_notices/pending_enforcement.shtml

http://www.waterboards.ca.gov/sanfranciscobay/public_notices/pending_enforcement.shtml

mailto:cvillacorta@waterboards.ca.gov
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INTRODUCTION

The State Water Board or Regional Water Board may allow a discharger to satisfy
part of the monetary assessment imposed in an administrative civil liability (ACL)
order by completing or funding one or more Supplemental Environmental Projects
(SEPs.) SEPs are projects that enhance the beneficial uses of the waters of the
State, that provide a benefit to the public at large and that, at the time they are
included in the resolution of an ACL action, are not otherwise required of the
discharger. California Water Code section 13385(i) allows limited use of SEPs
associated with mandatory minimum penalties. California Water Code section
13399.35 also allows limited use of SEPs for up to 50 percent of a penalty assessed
under section 13399.33. In the absence of other statutory authority in the Water
Code regarding the use of SEPs, Government Code section 11415.60 has been
interpreted by the Office of Chief Counsel to allow the imposition of SEPs as part of
the settlement of an ACL.

The State Water Board supports the inclusion of SEPs in ACL actions, even when
SEPs are not expressly authorized, so long as these projects meet the criteria
specified below to ensure that the selected projects have environmental value, further
the enforcement goals of the State Water Board and Regional Water Boards (Water
Boards), and are subject to appropriate input and oversight by the Water Boards.
These criteria should also be considered when the State Water Board or a Regional
Water Board considers a SEP as part of the settlement of civil litigation.

SEPs are an adjunct to the Water Boards’ enforcement program and are never the
basis or reason for bringing an enforcement action. While SEPs can be useful in the
facilitation of settlements, the funding of SEPs is not a primary goal of the Water
Boards’ enforcement program nor is it necessary that a SEP always be included in
the settlement of an enforcement action that assesses a monetary liability or penalty.

A. Addressing the State Water Board’s Interest in Supplemental
Environmental Projects

While many other jurisdictions require that penalties and administrative liabilities be
paid into a general fund, administrative civil liabilities and civil penalties assessed
under the Water Code are paid into special funds for specific environmental
purposes. The State Water Board has a strong interest in monitoring the use of
funds for SEPs that would otherwise be paid into accounts for which it has statutory
management and disbursement responsibilities. As a general rule, unless otherwise
permitted by statute, no settlements shall be approved by the Water Boards that fund
a SEP in an amount greater than 50 percent of the total adjusted monetary
assessment against the discharger, absent compelling justification. The total
adjusted monetary assessment is the total amount assessed, exclusive of a Water
Board’s investigative and enforcement costs.
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If a Regional Water Board proposes an order containing a SEP that exceeds 50
percent of the total adjusted monetary assessment, that Regional Water Board shall
affirmatively notify the Director of the Office of Enforcement of the State Water Board
of that proposal. The notification shall describe in detail the proposed SEP, the
settlement value of the SEP, the reasons why the Regional Water Board proposes to
accept the SEP in lieu of a monetary liability payment, and the exceptional
circumstances that justify exceeding the recommended percentage limit. If the
Director of the Office of Enforcement of the State Water Board determines that there
is no compelling justification, he or she shall notify the Regional Water Board of that
determination and the Regional Water Board will be limited to the 50 percent limit.

B. General Considerations
1. Types of SEPs

There are two general categories of SEPs: (1) SEPs performed by the
discharger; and (2) SEPs performed by third-parties paid by the discharger.
Third-party entities that are paid to perform a SEP must be independent of
both the discharger and the Water Board. Any actual or apparent conflict of
interest must be avoided. A third-party is not independent if it is legally or
organizationally related to the discharger or the Water Board. A contract
between the discharger and the third-party for the performance of a SEP that
allows the discharger to ensure that the SEP is completed pursuant to the
terms of the contract, does not affect whether that third-party is otherwise
independent of the discharger for the purposes of this Policy.

2. Accounting Treatment

The monetary value of a SEP will be treated as a suspended liability. Unless
otherwise required by law, any order imposing a SEP shall state that, if the
SEP is not fully implemented in accordance with the terms of the order and, if
any costs of Water Board oversight or auditing are not paid, the Water Board
is entitled to recover the full amount of the suspended penalty, less any
amount that has been permanently suspended or excused based on the timely
and successful completion of any interim milestone. Full payment of the
penalty shall be in addition to any other applicable remedies for
noncompliance with the terms of the order.

C. General SEP Qualification Criteria
Nothing in this policy restricts the Regional Water Boards from establishing

additional, more stringent criteria for SEPs. All SEPs approved by a Water Board
must, at a minimum, satisfy the following criteria:

Page 2

February 3, 2009





1. A SEP shall only consist of measures that go above and beyond the otherwise
applicable obligations of the discharger. The SEP shall not be an action,
process, or product that is otherwise required of the discharger by any rule or
regulation of any federal, state, or local entity or is proposed as mitigation to
offset the impacts of a discharger’s project(s). (Note: “Compliance Projects”
as authorized by Water Code section 13385(k)(1) are not SEPs.)

2. The SEP shall directly benefit or study groundwater or surface water quality or
guantity, and the beneficial uses of waters of the State. Examples include but
are not limited to*:

a.

b.

monitoring programs;

studies or investigations (e.g., pollutant impact characterization,
pollutant source identification, etc.);

water or soil treatment;
habitat restoration or enhancement;
pollution prevention or reduction;

wetland, stream, or other waterbody protection, restoration or
creation;

conservation easements;
stream augmentation;
reclamation;

watershed assessment (e.g., citizen monitoring, coordination and
facilitation);

watershed management facilitation services;

compliance training, compliance education, and the development of
educational materials;

. enforcement projects, such as training for environmental compliance

and enforcement personnel; and

non-point source program implementation.

1

Nothing in this section is intended to affect the authority of the State Water Board to make disbursements from

the State Water Pollution Cleanup and Abatement Account, including but not limited to, authorized disbursements

for education projects.
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3.

A SEP shall never directly benefit, in a fiscal manner, a Water Board's
functions, its members, its staff, or family of members and staff. Any indirect
benefits provided to members, staff, or family shall be only those that are
enjoyed by the public generally. A SEP shall not benefit or involve friends of
members, staff, or family where there could be an appearance of undue
influence, suggesting an actual or apparent conflict of interest for the Water
Boards.

As contemplated by this policy, a SEP is a project or group of projects, the
scope of which is defined at the time the SEP is authorized by a Water Board.
The placement of settlement funds into an account or fund managed by a
Regional Water Board that is not an account or fund authorized by statute or
otherwise allowed by the State Water Board is not permissible. If a Regional
Water Board wishes to establish any fund that is designed to receive money
that is paid by a discharger to resolve a claim of liability under the Water Code,
the Regional Water Board should obtain the express authorization of the State
Water Board. Such authorization will be subject to conditions that the State
Water Board may place on such a fund.

D. Additional SEP Qualification Criteria

The following additional criteria shall be evaluated by the Water Boards during final
approval of SEPs:

1.

Does the SEP, when appropriate, include documented support by other public
agencies, public groups, and affected persons?

Does the SEP directly benefit the area where the harm occurred or provide a
region-wide or statewide use or benefit?

Does the SEP proposal, considering the nature or the stage of development of
the project, include documentation that the project complies with the California
Environmental Quality Act?

Does the SEP proposal address whether it can be the basis for additional
funding from other sources?

Does the entity identified as responsible for completing the SEP have the
institutional stability and capacity to complete the SEP? Such consideration
should include the ability of the entity to accomplish the work and provide the
products and reports expected.

Does the SEP proposal include, where appropriate, success criteria and
requirements for monitoring to track the long-term success of the project?
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E. Nexus Criteria

There must be a nexus between the violation(s) and the SEP. In other words, there
must be a relationship between the nature or location of the violation and the nature
or location of the proposed SEP. A nexus exists if the project remediates or reduces
the probable overall environmental or public health impacts or risks to which the
violation at issue contributes, or if the project is designed to reduce the likelihood that
similar violations will occur in the future.

F. Project Selection

Each Regional Water Board will maintain a list of the SEPs that it has authorized
pursuant to an order. The list of authorized SEPs shall be available on the Regional
Water Board’s web site. A Regional Water Board also may maintain and post on its
web site a list of environmental projects that it has pre-approved for consideration as
a potential SEP. Each Regional Water Board may determine when and how it
wishes to consider an environmental project for placement on its list of potential
SEPs.

G. Orders Allowing SEPs

When SEPs are appropriate, they are imposed as stipulated ACL orders, in
settlement of an ACL complaint or some other order entered under the authority of a
Water Board. There is no legal authority for an ACL complaint to contain a proposed
SEP. Funding for SEPs is addressed as a suspended liability.

All orders that include a SEP must:
1. Include or reference a scope of work, including a budget.

2. Require periodic reporting (quarterly reporting at a minimum) on the
performance of the SEP by the discharger to the Water Board to monitor the
timely and successful completion of the SEP. Copies of the periodic reports
must be provided to the Division of Financial Assistance of the State Water
Board.

3. Include a time schedule for implementation with single or multiple milestones
and that identifies the amount of liability that will be permanently suspended or
excused upon the timely and successful completion of each milestone. Except
for the final milestone, the amount of the liability suspended for any portion of
a SEP cannot exceed the projected cost of performing that portion of the SEP.

4. Contain or reference performance standards and identified measures or
indicators of performance in the scope of work.
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5. Specify that the discharger is ultimately responsible for meeting these
milestones, standards, and indicators.

6. Require that whenever the discharger, or any third party with whom the
discharger contracts to perform a SEP, publicizes a SEP or the results of the
SEP, it will state in a prominent manner that the project is being undertaken as
part of the settlement of a Water Board enforcement action.

Any portion of the liability that is not suspended shall be paid to the CAA or other
fund or account as authorized by statute. The order shall state that failure to pay any
required monetary assessment on a timely basis will cancel the provisions for
suspended penalties for SEPs and that the suspended amounts will become
immediately due and payable.

It is the discharger’s responsibility to pay the suspended amount(s) when due and
payable, regardless of any agreements between the discharger and any third party
contracted to implement or perform the project.

Upon completion of the SEP, the Water Board shall provide the discharger with a
statement indicating that the SEP has been completed in satisfaction of the terms of
the order and that any remaining suspended liability is waived.

H. Project Payment, Tracking, Reporting and Oversight Provisions

Except under unusual circumstances, ACL orders shall include the provisions for
project payment, tracking, reporting, and oversight as follows:

1. For any SEP that requires oversight by the State Water Board or Regional
Water Board, the full costs of such oversight must be covered by the
discharger. Based on its resource constraints, the Water Board may require
the discharger to select and hire an independent management company or
other appropriate third party, which reports solely to the Water Board, to
oversee implementation of the SEP in lieu of oversight by Water Board staff. If
no arrangement for the payment for necessary oversight can be made, the
SEP shall not be approved, except under extraordinary circumstances. As a
general rule, such oversight costs are not costs that should be considered part
of the direct cost of the SEP to the discharger for the purposes of determining
the value of the SEP for settlement purposes unless the Regional Water Board
or State Water Board expressly finds that such costs should be considered
part of the SEP.
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2. A written acknowledgment and other appropriate verification and enforceable
representation to the Water Boards by each third-party performing the SEP
that any SEP funds it receives from the discharger will be spent in accordance
with the terms of the order. The third-party performing the SEP must agree to
an audit of its SEP expenditures, if requested by the Water Board.

3. The discharger must provide the Water Board and the Division of Financial
Assistance of the State Water Board with a final completion report, submitted
under penalty of perjury, declaring the completion of the SEP and addressing
how the expected outcome(s) or performance standard(s) for the project were
met. Where a third-party performed the SEP, that entity may provide the
report and the certification.

4. The discharger must provide the Water Board a final, certified, post-project
accounting of expenditures, unless the Water Board determines such an audit
is unduly onerous and the Water Board has other means to verify
expenditures for the work. Such accounting must be paid for by the
discharger and must be performed by an independent third-party acceptable to
the Water Board.

5. The Water Board will not manage or control funds that may be set aside or
escrowed for performance of a SEP unless placed in an account authorized by
statute or permitted by the State Water Board.

6. The Water Board does not have authority to directly manage or administer the
SEP.

7. Where appropriate, it is permissible for a SEP funding agreement between a
discharger and a third-party to require pre-approval of invoices or confirmation
of completed work by a Water Board before escrowed or set-aside funds are
disbursed to the party performing the work.

I. Public Reporting of SEP Status Information

The State Water Board shall post on the State Water Board website, by March 1 of
each year, a list, by Regional Water Board, of the completed SEPs for the prior
calendar year, and shall post information on the status of SEPs that are in progress
during that period.
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

IN THE MATTER OF:
COMPLAINT No. R2-2010-0004
CITY OF SAN BRUNO FOR
ADMINISTRATIVE CIVIL LIABILITY
567 El Camino Real
San Bruno, San Mateo County February 16, 2010
California

THE CITY OF SAN BRUNO IS GIVEN NOTICE THAT:

1. The City of San Bruno (Discharger) is alleged to have violated provisions of law for
which the California Regional Water Quality Control Board, San Francisco Bay
Region (Regional Water Board), may impose civil liability under section 13385 of the
California Water Code (Water Code).

2. This Administrative Civil Liability Complaint (Complaint) is issued under authority
of Water Code section 13323.

3. The Discharger and the City of South San Francisco own and operate a wastewater
treatment plant (WWTP), located at 195 Belle Air Road, South San Francisco, San
Mateo County. The WWTP and appurtenant collection system operates under Order
No. R2-2008-0094, National Pollutant Discharge Elimination System (NPDES)
Permit No. CA0038130, and was previously subject to Order No. R2-2003-0010
(NPDES Permit No. CA0038130) from April 1, 2003, to December 31, 2008. The
collection system is also subject to State Water Resources Control Board (State Water
Board) Order No. 2006-0003-DWQ, Statewide General Waste Discharge
Requirements for Sanitary Sewer Systems. This Complaint is issued to address
alleged violations of the Water Code associated with 148 sanitary sewer overflows
(SSOs) that occurred from the Discharger’s collection system at various locations
between December 1, 2004, and December 31, 2009. The total volume discharged
and not recovered due to these events is 1,953,225 gallons.

4. Unless waived, a hearing on this Complaint will be held before the Regional Water
Board on May 12, 2010, at the Elihu M. Harris Building, First Floor Auditorium,
1515 Clay Street, Oakland, California. The Discharger or its representative will have
an opportunity to be heard and to contest the allegations in this Complaint and the
imposition of civil liability. An agenda for the meeting will be available at
http://www.waterboards.ca.gov/sanfranciscobay/board_info/agenda.shtml not less
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than 10 days before the hearing date. At the hearing, the Regional Water Board will
consider whether to affirm, reject, or modify the proposed civil liability, or refer the
matter to the Attorney General’s Office for recovery of judicial liability. The
Discharger can waive its right to a hearing to contest the allegations contained in this
Complaint by submitting a signed waiver and paying the civil liability in full or by
taking other actions as described in the attached waiver form.

ALLEGATIONS

. The WWTP provides secondary treatment from domestic, commercial and industrial
sources from the cities of South San Francisco and San Bruno, portions of Daly City,
and the town of Colma. The total service population is approximately 105,867 (2007
estimate). The WWTP discharges through the North Bayside System Unit (NBSU)
outfall. Treated, disinfected wastewater from the WWTP enters the NBSU force
main and combines with treated disinfected wastewater from other NBSU members.
The combined effluent is dechlorinated and discharged through the NBSU outfall to
Lower San Francisco Bay.

. The collection system appurtenant to the WWTP includes about 77 miles of gravity
sewers and forced mains, 83 miles of laterals and 6 pump stations. Of the 83 miles of
laterals, the Discharger is responsible for 41 miles (lower laterals only). The
Discharger’s collection system serves an approximate population of 43,444 consisting
primarily of residential customers and some commercial and industrial customers.
The Discharger’s service area covers about 5.5 square miles.

. The Discharger’s collection system design capacity is based on a five-year, six-hour
storm. The collection system has an average daily dry weather capacity of 3.5 MGD
and a peak wet weather capacity of 20.5 MGD. The actual average daily dry weather
flow is 3.1 MGD, based on data provided for the Discharger’s 2000 Sewer Master
Plan. The dry weather flow represents 32% of the total flow received at the WWTP.

From December 1, 2004, through December 31, 2009, the Discharger reported 148
SSOs from its collection system totaling close to 2.1 million gallons. Of this total,
about 7 SSOs representing close to 1.6 million gallons of raw sewage diluted with
rainwater and groundwater, discharged to waters of the United States in January
2008. The cause of these 7 SSOs was insufficient sewer system capacity and
excessive inflow and infiltration (I/1) of rainwater and groundwater into the collection
system. The attached Tables 1A and 1B summarize the details of all 148 SSOs.

REQUIREMENTS APPLICABLE TO THE DISCHARGER

. The Discharger is subject to Regional Water Board Order No. R2-2008-0094
(NPDES Permit No. CA0038130). Order No. R2-2008-0094 prescribes waste
discharge requirements for discharges from January 1, 2009, to date.

. Order No. R2-2008-0094 includes the following prohibition:
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Section I1l. Discharge Prohibitions

E. Any sanitary sewer overflow that results in a discharge of untreated or
partially treated wastewater to waters of the United States is prohibited.

3. Order No. R2-2008-0094 includes the following standard provision:
Attachment D. Federal Standard Provisions

I. D. Proper Operation and Maintenance

The Discharger shall at all times properly operate and maintain all facilities and
systems of treatment and control (and related appurtenances) which are installed
or used by the Discharger to achieve compliance with the conditions of this
Order. Proper operation and maintenance also includes laboratory controls and
appropriate quality assurance procedures. This provision requires the operation
of backup or auxiliary facilities or similar systems that are installed by a
Discharger only when necessary to achieve compliance with the conditions of this
Order [40 CFR 8122.41(e)].

4. The Discharger was subject to Regional Water Board Order No. R2-2003-0010
(NPDES Permit No. CA0038130). Order No. R2-2003-0010 prescribes waste
discharge requirements for discharges from April 1, 2003, to December 31, 2008.

5. Order No. R2-2003-0010 includes the following prohibition:

Section A. Discharge Prohibitions
3. The bypass or overflow of untreated or partially treated wastewater to waters
of the State, either at the treatment plant or from the collection system or pump
stations tributary to the treatment plant, is prohibited except as provided for
bypasses under the conditions stated in 40 CFR 122.41 (m)(4) and in Standard
Provision A.13.

6. Order No. R2-2003-0010 includes the following standard prohibition:

Attachment Standard Provisions and Reporting Requirements for NPDES Surface
Water Discharge Permits, August 1993

D. 1. TREATMENT RELIABILITY
The discharger shall, at all times, properly operate and maintain all facilities and
systems of treatment disposal and control (and related appurtenances) which are
installed or used by the discharger to achieve compliance with this order and
permit. Proper operation and maintenance also includes adequate laboratory
controls and appropriate quality assurance procedures. All of these procedures
shall be described in an Operation and Maintenance Manual. The discharger
shall keep in a state of readiness all systems necessary to achieve compliance
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with the conditions of this order and permit. All systems, both those in service and
reserve, shall be inspected and maintained on a regular basis. Records shall be
kept of the tests and made available to the Board. [40 CFR 122.41(e)]

WATER CODE PROVISIONS RELEVANT TO THESE DISCHARGES

1. Pursuant to Water Code Section 13385(a)(2), a discharger is subject to civil liability
for violating any waste discharge requirement issued pursuant to Chapter 5.5, which
is the Water Code chapter that applies to the Regional Water Board’s issuance of
NPDES permits. The Regional Water Board may impose civil liability in an amount
not to exceed the sum of both of the following:

a. Ten thousand dollars ($10,000) for each day in which a violation occurred.
b. Ten dollars ($10) for each gallon exceeding 1,000 gallons of discharge that is not
cleaned up.

If this matter is referred to the Attorney General for judicial enforcement, a higher
liability of $25,000 for each day of violation and $25 for each gallon exceeding 1,000
gallons of discharge that is not cleaned up, may be imposed by a superior court.

VIOLATIONS

1. A. SSOs that occurred during the period December 1, 2004, through December 31,
2008, resulted in the discharge of untreated wastewater to waters of the State in
violation of Discharge Prohibition A.3 of Regional Water Board Order No. R2-2003-
0010. A portion or all of the SSOs that were reported by the Discharger to have
reached “yard/land” or “surrounding soils” were not recovered nor cleaned up and are
presumed to have seeped through the soil to groundwater, a water of the State. These
violations subject the Discharger to liability pursuant to Water Code Section
13385(a)(2).

B. SSOs that occurred during the period December 1, 2004, through December 31,
2008, were caused by the Discharger’s failure to properly operate and maintain its
collection system, in violation of Provision D.1. Treatment Reliability, in the
Standard Provision and Reporting Requirements for NPDES Surface Water
Discharge Permits, August 1993. These violations subject the Discharger to liability
pursuant to Water Code Section 13385(a)(2).

2. A. SSOs that occurred during the period January 1, 2009, through December 31,
2009, resulted in the discharge of untreated wastewater to waters of the United States,
in violation of Prohibition 111.E of Regional Water Board Order No. R2-2008-0094.
Because the Discharger’s storm drains ultimately drain to the Pacific Ocean or San
Francisco Bay (waters of the United States), SSOs that were reported by the
Discharger to the “storm drain,” “street/curb and gutter,” and “paved surfaces,” as
shown in Attachment Tables 1A and 1B, are presumed to discharge into waters of the
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United States. These violations subject the Discharger to liability pursuant to Water
Code Section 13385(a)(2).

B. SSOs that occurred during the period January 1, 2009, through December 31,
2009 were caused by the Discharger’s failure to properly operate and maintain its
collection system in violation of Section 1.D. of the Standard Provisions of Regional
Water Board Order No. R2-2008-0094. These violations subject the Discharger to
liability pursuant to Water Code Section 13385(a)(2).

MAXIMUM LIABILITY

The maximum administrative civil liability the Regional Water Board may impose for
each of the violations described above is $24,229,740. See Attachment Tables 1A and
1B for calculations.

1.

CONSIDERATION OF FACTORS
UNDER WATER CODE SECTION 13385(e)

In determining the amount of civil liability proposed to be assessed against the
Discharger, the Regional Water Board’s Prosecution Team has taken into
consideration the factors described in Water Code Section 13385(e) for violations of
Water Code 13385. These factors include:

The nature, circumstances, extent, and gravity of the violation or violations,
Whether the discharge is susceptible to cleanup or abatement,

The degree of toxicity of the discharge,

With respect to the discharger, the ability to pay and the effect on ability to
continue in business,

Any voluntary cleanup efforts undertaken,

Any prior history of violations,

The degree of culpability,

The economic benefit or savings, if any, resulting from the violation, and
Other matters as justice may require.

At a minimum, liability shall be assessed at a level that recovers the economic
benefits, if any, derived from the acts that constitute a violation of Water Code
Section 13385(a)(2), in accordance with Water Code Section 13385(e).

The nature, circumstances, extent, and gravity of the violation or violations

Nature and Circumstances

From December 1, 2004, through December 31, 2009, the Discharger reported 148
SSOs that total 2,056,002 gallons with 1,953,225 gallons not recovered. The cause
and final spill destinations of all SSOs are summarized in Tables 1A and 1B
(attached).
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Of the 148 SSOs that occurred during the period December 1, 2004, through
December 31, 2009, there were ten significant SSOs that resulted in the discharge of
approximately 2 million gallons of raw sewage or raw sewage diluted with rainwater
and groundwater to either surface waters, groundwater or both. The nature and
circumstances of these ten SSOs are discussed in more detail below. The primary
causes of the remaining SSOs (totaling about 67,000 gallons of raw sewage) are fats,
oil and grease (FOG), root, and debris blockages.

September 30, 2009, to October 5, 2009, SSO

This SSO occurred over a period of 5 days and resulted in the discharge of 78,000
gallons of raw sewage which was mostly captured in AT&T*s underground vaults and
returned to the Discharger’s collection system. Based on information provided by the
Discharger, it is estimated that about 90% of the total volume discharged entered
AT&T’s eroded conduit and collected in AT&T’s downstream underground vaults.
Thus, approximately 7,800 gallons (or 10% of total volume discharged) of raw
sewage was not recovered and seeped through the surrounding soils to groundwater.

The primary cause of this SSO is failure of a sewer lateral pipeline located on 1290
Montgomery Avenue and adjacent to the AT&T conduit. Shortly after the SSO
occurred, the Discharger performed a Closed Circuit Television (CCTV) inspection
of the Montgomery Avenue sewer main and associated lower laterals. Based on
CCTV data showing the deteriorated condition of the sewer lines, the Discharger
determined the cause of the pipeline failure to be aging infrastructure. As a result, the
Discharger, through the issuance of an Emergency Proclamation, immediately
replaced the sewer main and associated lower laterals on the 1200 block of
Montgomery Avenue.

January 2008 SSOs

Seven SSOs representing close to 1.6 million gallons of raw sewage diluted with
rainwater, discharged to waters of the United States in January 2008. No portion of
these SSOs was recovered. The January 2008 SSOs discharged to either Lower San
Francisco Bay or the Pacific Ocean via the storm drain, Milagra Creek, or Cupid’s
Row Flood Control Channel.

The primary cause of these SSOs is insufficient wet weather capacity in the
Discharger’s collection system. Six of these seven SSOs occurred during a January
24-25, 2008, storm event; the seventh occurred during an event earlier on January 4,
2008. Excessive inflow and infiltration into the collection system during these events
resulted in flows exceeding the collection system design capacity. These excess
flows resulted in the overflow of raw sewage diluted with rainwater and groundwater
from several manhole locations into the storm drain, ultimately reaching waters of the
United States.
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Based on information provided by the Discharger, the January 24-25, 2008, storm
event had a rainfall intensity of 0.18 inches per hour over a period of 24 hours. Using
Intensity Duration Frequency (IDF) Curves for San Mateo County?, the January 24-
25, 2008, storm event likely exceeded a 25-year storm over 24 hours. This exceeds
the 5-year, 6-hour duration storm event for which the collection system is designed.

December 6, 2006, to November 19, 2007, SSO

This SSO occurred over a period of 349 days and resulted in the unrecoverable
discharge of close to 58,000 gallons of raw sewage from a sewer lateral into
surrounding soils ultimately reaching groundwater. The SSO location has natural
springs that flow year round; thus a portion of the SSO likely reached surface waters.

The primary cause of this SSO is operator error. During completion of the
Discharger’s sewer main rehabilitation project, the Discharger’s contractor failed to
reconnect the sewer lateral serving 1560 Claremont Drive to the main sewer line. In
April 2007, the Discharger received an initial complaint of a potential SSO when the
resident of the nearby property located at 1551 Claremont Drive complained of sewer
odor in his front yard. The Discharger conducted several unsuccessful investigations
and monitored the area for a few months to determine the cause. However, it was not
until a sink hole developed in the street on November 14, 2007, that the Discharger
was able to excavate the area and determine that the sewer lateral serving 1560
Claremont Drive was not connected to the sewer main.

June 24, 2006 SSO

This SSO resulted in the discharge of 276,000 gallons of raw sewage from a manhole
to surrounding soils, ultimately reaching the Glennview Drive storm water spillway
and Crestmoor Canyon natural drainway, a water of the State. The Discharger was
notified of the SSO via an anonymous voicemail on Saturday, June 24, 2006. The
Discharger’s weekend outgoing message instructs callers to contact the police if the
matter was an urgent water or sewer spill. The caller did not do this, so the Discharger
did not respond to the SSO until the morning of Monday, June 26, 2006.

The primary cause of the SSO event is vandalism. The Discharger determined that an
unknown third party likely deposited rocks and debris into the sewer pipeline via a
manhole located behind 1670 Claremont Drive. The rocks and debris created a
blockage that caused sewage to back up and overflow via the manhole located behind
1650 Claremont Drive.

! IDF Curves were calculated using methodology from San Mateo County and the National Oceanic and
Atmospheric Administration (NOAA) Atlas 2, the Precipitation-Frequency Atlas of the Western United
States, 1973. Rain gauge data obtained from a station located near Sharp Park Pump Station on Highland
Drive, San Bruno, California.
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Extent and Gravity

In general, the gravity of the 148 SSOs during the period December 1, 2004, through
December 31, 2009, is medium. The combined SSO volume discharged of about 2.1
million gallons is significant. Of this total, the Discharger was able to recover and
return to the collection system about 102,777 gallons (or 5% of total volume). About
1.6 million gallons (or 80% of total volume) discharged to surface waters. The
impact to surface waters was somewhat mitigated by the fact that these SSOs
consisted of raw sewage diluted with rainwater and groundwater, which generally
results in a lesser impact to water quality and beneficial uses when compared to an
equal volume of undiluted raw sewage during non-storm conditions.

September 30, 2009, to October 5, 2009, SSO

The gravity of this SSO is low. Only about 7,800 gallons (or 10% of total volume) of
raw sewage seeped through the surrounding soils and likely reached groundwater.
Although no samples were taken to determine the extent of the impact, it is likely that
there was no significant water quality impact. As discussed in Section 4 of this
Complaint, the Discharger took samples of the SSO that collected within the AT&T
vaults.

January 2008 SSOs

The gravity of these SSOs is medium. As mentioned previously, the SSOs resulted in
the discharge of a significant cumulative volume of raw sewage diluted with rain
water and groundwater to waters of the United States. Since it was diluted raw
sewage, it did not pose the same level of toxicity or impact as an equal volume of raw
sewage. For the four January 2008 SSOs which ultimately reached the Pacific Ocean
(totaling about 1.4 million gallons), San Mateo County Public Health Department
(County Health Department) did not require beach closure or posting of warning
signs because neither the County Health Department nor the Discharger collected the
necessary water quality samples to make such a determination. Nonetheless, the SSOs
could have impacted non-water contact and water contact recreation in nearby
beaches. In fact, the SSOs discharged to Milagra Creek which discharges to Pacific
Manor Beach, is a public beach.

For the three January 2008 SSOs which ultimately reached lower San Francisco Bay
(totaling about 123,000 gallons), the public health threat was likely minimal since the
nearby shoreline areas are not designated beaches and since public access to Cupid’s
Row Flood Control Channel is restricted. Any impacts to water quality and beneficial
uses? of the Pacific Ocean and Lower San Francisco Bay are unknown because the
Discharger did not sample the discharge or receiving waters.

2 January 2007 San Francisco Bay Basin Water Quality Control Plan (Basin Plan) establishes the following
beneficial uses for the Pacific Ocean in San Mateo/San Francisco and Lower San Francisco Bay. The
Pacific Ocean supports or could support industrial service (IND), ocean, commercial and sport fishing
(COMM), shellfish harvesting (SHELL), marine habitat (MAR), fish migration (MIGR), preservation of

-8-





City of San Bruno
Complaint No. R2-2010-0004

December 6, 2006, to November 19, 2007, SSO

The gravity of this SSO is low because the discharge was primarily to shallow
groundwater which is not used as a drinking water supply. Also, the discharge
migrated through soil which likely adsorbed or facilitated degradation of some of the
pollutants prior to reaching groundwater (with a small portion possibly reaching
surface water via the nearby spring). During the Discharger’s year-long
investigation, the Discharger reported it was not able to collect a sample as only a
weep® was observed. Once the source of the discharge was identified, no samples
were collected to determine the extent of the impact.

June 24, 2006, SSO

The gravity of this SSO is high. A significant volume of raw sewage discharged to
surface waters and was not recovered. The SSO occurred during dry weather
conditions and thus was not diluted by rainwater.

The Discharger collected water quality samples at several locations along the
Glennview Drive storm water spillway, the Crestmoor Canyon drainway and in the
water canal near the Walnut Storm Water Pump Station.

Bacteria concentrations in receiving waters are used to indicate the presence of waste.
The SSO event resulted in bacteria concentration levels indicative of raw sewage in
surface waters about 1.5 miles east of the discharge point. Fecal coliform levels were
detected as high as 20,000 colonies per 100 mL four days after the SSO occurred at
about 1.5 miles from the source. By July 21, 2006 (28 days after SSO occurred),
water quality monitoring results demonstrated fecal coliform levels significantly
lower than detected shortly after the SSO occurred (about 2,800 colonies per 100
mL).

Additional water quality monitoring conducted by the Discharger demonstrated
dissolved oxygen levels as low as 6.4 mg/L. These levels are higher than the
minimum level of 5 mg/1* needed by aquatic organisms to survive. Un-ionized
ammonia levels were detected as high as 0.34 mg/l as N. This level is lower than the

rare and endangered species (RARE), wildlife habitat (WILD), water contact recreation (REC-1), REC-2
(noncontact water recreation) and navigation (NAV). Lower San Francisco Bay supports or could support
industrial service (IND), ocean, commercial and sport fishing (COMM), shellfish harvesting (SHELL),
estuarine habitat (EST), fish migration (MIGR), preservation of rare and endangered species (RARE), fish
spawning (SPWN), wildlife habitat (WILD), water contact recreation (REC-1), noncontact water recreation
(REC-2), and navigation (NAV).

® To exude water from the subsoils to the surface

4 January 2007 San Francisco Bay Basin Water Quality Control Plan (Basin Plan) establishes this
numerical water quality objective for dissolved oxygen concentrations in nontidal waters designated as
warm water habitat (minimum of 5 mg/l).
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maximum level of 0.4 mg/l as N° above which acute toxicity to fish occurs.
Detergents were also monitored and detected below the detection limit.

The area where the SSO occurred is located 50 feet from single-family homes located
on Claremont Avenue and about 150 feet from Glennview Park (a small city owned
park). To minimize public exposure to the SSO, the Discharger barricaded and
posted warning signs surrounding the SSO discharge point and near an entrance road
which provides access to a golf driving range (about 1600 feet from the discharge
point). The area was closed for a period of about 15 days.

According to the Discharger, the SSO location was not heavily used by the general
public and there was no restricted access to the golf driving range. However, the SSO
event resulted in a fifteen day closure of areas mentioned above and posting of
warning signs.

Other SSOs due to Blockages

The gravity of the discharge of any large volume SSOs (>5,000 gallons) that occurred
during dry weather conditions was high. These SSOs are significant in volume, and
the raw sewage received no dilution. The Discharger reported five such SSOs
totaling close to 425,000 gallons. The Discharger was able to recover about 18% of
the total volume spilled.

The gravity of the discharge of any moderate volume SSOs (>1,000 gallons and
<5,000 gallons) that occurred during dry weather conditions was medium. These
SSOs are notable in volume, and the raw sewage received no dilution. The
Discharger reported 15 such SSOs, totaling about 35,000 gallons. The Discharger
was able to recover about 30% of the total volume spilled.

The gravity of the discharge of any small volume SSOs (<1,000 gallons) that
occurred during dry weather conditions was low. These SSOs are minor in volume,
and the raw sewage received no dilution. The Discharger reported 120 such SSOs
totaling about 19,000 gallons. The Discharger was able to recover 38% of the total
volume spilled.

B. Whether the discharge is susceptible to cleanup or abatement

Overall, the Discharger recovered 5% of the total volume discharged during the
period of December 1, 2004, to December 31, 2009.

Insufficient capacity wet weather related SSOs are not susceptible to cleanup or
containment because the storm drains and surface waters are flowing full at the time
(i.e., storm events). In the case of the January 2008 SSOs (which contributed to about

® Basin Plan establishes this numerical water quality objective for un-ionized ammonia concentrations in
the Lower Bay (maximum of 0.40 mg/l as N).
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80% of the total volume discharged), the Discharger stated the raw wastewater
diluted with rainwater was not recoverable once it entered the Pacific Ocean or
Lower San Francisco Bay via the storm drain, Milagra Creek, or Cupid’s Row Flood
Control Channel.

For non-capacity related SSOs, either all or a portion of the SSO, can be contained
and returned to the collection system for treatment. The Discharger recovered a
moderate percentage of SSOs due to blockages (about 30%). The Discharger
recovered none of the SSOs that occurred on December 6, 2006, to November 19,
2007, due to contractor error and on June 24, 2006, due vandalism. The Discharger
recovered about 90% of the SSO that occurred on September 30, 2009, to October 5,
2009, due to sewer lateral failure.

The degree of toxicity of the discharge

Untreated wastewater would be expected to have a deleterious effect on the
environment, including causing potential nuisance in the near shore areas. Raw or
diluted wastewater typically has elevated concentrations of biochemical oxygen
demand, total suspended solids, oil and grease, ammonia, high levels of viruses and
bacteria, trash (only in the case of raw sewage) and toxic pollutants (such as heavy
metals, pesticides, personal care products, and pharmaceuticals). These pollutants
exert varying levels of impact on water quality, and, as such, will adversely affect
beneficial uses of receiving waters to different extents. For all the SSOs described
herein with the exception of the SSO that occurred from September 30, 2009, to
October 5, 2009, the Discharger did not sample and analyze the discharge for any of
these pollutants during the SSO events.

January 2008 and Other Wet Weather SSOs

The toxicity of the discharge for SSOs that occurred during wet weather conditions
was medium. Since storm related SSOs are diluted with rainwater and groundwater,
they would not pose the same level of toxicity as an equal volume of raw sewage
during non-storm conditions. However, solids remain in the discharge along with all
dissolved toxic pollutants such as ammonia, metals, and pharmaceuticals and personal
care products. Additionally, viruses and bacteria remain at medium levels because the
discharge was not disinfected. The Discharger reported eight such SSOs, totaling
about 1.6 million gallons. The Discharger was able to recover less than 0.5% of total
volume spilled.

All other Dry Weather SSOs

The toxicity of the discharge that occurred during dry weather conditions was high.
These SSOs consisted of raw undiluted sewage.

The ability to pay and the effect on ability to continue in business
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The Discharger is financially stable and has the financial resources to provide for debt
service obligations and financial needs, including this proposed administrative civil
liability.

The Discharger provided financial information regarding its Wastewater Enterprise
Fund (summarized in Table 1 below) and sewer rate fees. The Discharger’s net assets
at the end of fiscal year (FY) 2008/2009 were $13.7 million. The Discharger’s
primary sources of revenue are sewer service charges and connection fees. The
Discharger also receives some revenue from interest income on investments.

The Discharger has existing debt service for past funds received from the Clean
Water State Revolving Fund which were used to upgrade the WWTP. The
Discharger also has existing debt service for certificates of participation used to fund
capital improvement projects required under CDO 97-104. All debt obligations are
backed by revenue from ratepayers.

Table 1: Discharger’s Financial Summary-Wastewater Enterprise Fund

FY FY FY FY 2009/2010
2006/2007 | 2007/2008 | 2008/2009 | Budgeted
Actual Actual Actual
Operating Revenue $6,261,689 | $8,413,781 | $9,061,790 $10,076,160
Operating Expenses | $5,804,944 | $7,063,137 | $8,073,876 $11,540,725
Net Non-Operating ($901,008) | ($558,835) ($76,637) $0
Revenues
Change in Net ($444,263) $791,809 $913,277 ($1,464,565)
Assets Estimated
Net Assets, $12,484,941 | $12,040,678 | $12,832,487 $13,745,764
Beginning of Year
Net Assets, End of $12,040,678 | $12,832,487 | $13,745,764 $12,281,200
Year (Estimated)

Note: Non-Operating Revenues/Expenses are not shown but net change is calculated.

The Discharger has the authority to adjust its sewer rate scale to provide for financial
needs. The Discharger’s average monthly sewer rate fee for FY 2008-2009 was
$41.47 per equivalent dwelling unit (EDU) and the current fee for FY 2009-2010 is
$46.70 per EDU. These rates are above the average monthly sewer rate fees for San
Mateo County (about $43 per EDU for FY 2007/2008).

In May 2009, the Discharger’s City Council accepted a rate model that anticipates an
annual rate increase of 10.16% each year for 10 years, and adopted an ordinance
implementing this rate increase for the first three years beginning July 1, 2009. The
implementation of this three year rate ordinance will result in a 33.7% total increase
in sewer rates by FY 2011-2012. The revenues from these increased rates along with
bond issuances will ensure that adequate financial resources are available to
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implement the necessary capital improvement projects and ongoing sanitary sewer
maintenance activities.

The Discharger has the ability to pay the proposed penalty and continue to provide its
services. The Discharger could raise its monthly sewer rate fees by an additional
$0.42 per equivalent dwelling unit (EDU) to raise sufficient funds to pay for a loan
that would cover the proposed penalty (assuming an interest rate of 5% for 15 years).
This sewer rate raise of $0.42 per EDU per month would be a 0.9 percent fee increase
that would not put an appreciable hardship on the Discharger’s sewer users.

Any voluntary cleanup efforts undertaken

Of the total 2.1 million gallons of SSOs, the Discharger recovered about 105,000
gallons. Close to 2 million gallons were not recovered. Of these 2 million gallons
not recovered, about 1.6 million gallons, which were discharged during the storm
events in January 2008, were not susceptible to cleanup and abatement.

Upon arriving onsite after the June 24, 2006, SSO, the Discharger implemented
several cleanup efforts to mitigate the effects of the SSO. The Discharger removed
the soil around the manhole, which had been saturated with sewage, and replaced it
with uncontaminated topsoil. The Discharger also removed sewage related debris and
materials deposited in the area. In addition, the Discharger disinfected with bleach
the surrounding soils near the manhole and leading to the Glennview storm water
spillway.

Any prior history of violations

The Discharger has a prior history of SSOs. On August 20, 1997, the Regional Water
Board adopted Cease and Desist Order (CDO) No. 97-104, requiring the Discharger
to cease and desist from discharging waste contrary to the requirements of its NPDES
Permit. The basis of this CDO was the insufficient capacities of the existing
collection, treatment, and outfall systems, evidenced particularly during wet weather
conditions of high storm water inflow and/or high groundwater infiltration rates. The
CDO set forth a provision and time schedule to eliminate the prohibited discharges
and violations of effluent limits. Provisions included improvements to the
Discharger’s WWTP and improvements to the collection system.

Due to delays in securing a State Revolving Fund loan and other project delays, the
Discharger was not able to meet all the CDO compliance dates. However, all the
CDO tasks were ultimately substantially completed. Specifically, the CDO required
the Discharger to (1) complete I/ studies and submit a Master Plan for improving its
collection system by September 1, 1998, and (2) complete I/l improvement projects
recommended by the I/l Study Report by November 1, 2007. In August 1999, the
Discharger completed a Sewer Master Plan and 1/l Study. The Sewer Master Plan
recommended the implementation of 19 projects totaling $76 million over the next 40
years (which equates to an average expenditure of $1.84 million annually). Although
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the CDO required a nine-year implementation schedule for I/l improvement projects,
the Sewer Master Plan recommended a more comprehensive, feasible 40-year
schedule for collection system improvement projects (including more than just I/
improvement projects). Completion of the recommended improvement projects (e.g.,
relief sewer, pump station and sewer basin rehabilitation improvements) would
reduce wet weather related sewage overflows.

As of the CDO compliance date of November 1, 2007, the Discharger had expended
about $10 million (or an average of $1.4 million annually) to implement the
recommended relief sewer and pump station improvements. To date, the Discharger
has expended a total of $14 million to implement the recommended projects. In
addition, the Discharger spent $1.8 million for WWTP improvements required in the
CDO.

The degree of culpability

In general, the Discharger’s degree of culpability is medium/low. The Discharger is
culpable for the violations because it is responsible for the proper operation and
maintenance of its collection system facilities and for achieving full compliance with
discharge prohibitions in its NPDES Permit. As noted earlier, the primary causes of
the more significant SSO events were insufficient collection system capacity, pipeline
failure due to aging infrastructure, contractor error and vandalism. With the
exception of the SSO caused by vandalism, these SSO events could have been
prevented or mitigated with the rehabilitation/replacement of sewer pipelines and the
implementation of procedures to adequately inspect contractor work. The cause of
the remaining SSOs was blockages due to FOG, root, and debris. These SSOs could
have been prevented with a more aggressive FOG control program and
cleaning/inspection program.

January 2008 SSOs/September 30, 2009, to October 5, 2009, SSO

The degree of culpability for these SSOs is medium/low. It is reasonable to expect
that the Discharger could have implemented a more aggressive schedule to
rehabilitate and replace sewer pipelines within its collection system to prevent SSOs
due to insufficient capacity, excessive I/l and aging infrastructure. In fact, the
implementation of the Rollingwood Sewer Main Rehabilitation Projects (Phase Il and
I11), which were completed in July 2008 and October 2009 respectively, could have
mitigated the gravity of the January 2008 SSOs. These projects added needed
capacity to the upper and western portions of the Discharger’s collection system,
where a majority of these SSOs occurred. Additionally, over the past years, the
Discharger could have focused a portion of its investments in implementing the sewer
basin rehabilitation projects recommended in the Sewer Master Plan. These projects
would have begun to address the Discharger’s aging sewer mains and laterals thus
reducing I/1 flows into the collection system and reducing the likelihood of pipeline
failure. The implementation of sewer basin rehabilitation projects is also required to
reduce peak wet weather flows. Although the Discharger made investments of about
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$1.4 million annually over the past few years with the goal of increasing its collection
system capacity and complying with CDO requirements, these contributions fell short
of the recommended $1.84 million annual investment identified in the Sewer Master
Plan. Thus, the Discharger’s degree of culpability for these SSOs is medium/low.

December 6, 2006, to November 19, 2007, SSO

The degree of culpability is medium. The Discharger is culpable for the violations
because it is responsible for the proper operation and maintenance of its collection
system. This SSO could have been prevented by ensuring that adequate construction
inspections procedures were in place to make sure that sewer laterals are reconnected
after the completion of main sewer rehabilitation work. Although the Discharger had
internal project management procedures in place prior to this SSO, these procedures
did not adequately address reconnection of sewer laterals; thus, the Discharger’s
degree of culpability is medium.

June 26, 2006, SSO

The Discharger is not culpable for this SSO. The Discharger was not promptly
notified of the SSO and was not able to immediately respond to the SSO. Because,
the complainant did not properly report the SSO to the police as instructed in the
Discharger’s outgoing voice message. In addition, it is recognized that the SSO was
caused primarily by the intentional acts of vandalism of a third party, which could not
have been prevented or avoided by the Discharger. The Discharger is thus not
responsible for this SSO because the actions of the third party were out of its control.
Therefore, the Discharger has no culpability and this Complaint proposes no penalties
for this SSO.

Other SSOs due to Blockages

The degree of culpability for the SSOs caused by FOG, roots, and debris is medium.
The Discharger should have implemented a more aggressive FOG control program
and cleaning/inspection program to prevent such SSOs. In fact, the number of FOG
related SSOs has not significantly decreased over the past three years (17 FOG
related SSOs occurred in 2007, 18 in 2008 and 13 in 2009). A FOG control program
should identify hot spot areas based on blockage history, line investigation, and
inspection of FOG dischargers (i.e. food service establishments such as restaurants).
This was the expectation and guidance established by Regional Water Board staff in a
letter dated July 7, 2005, requiring dischargers to establish an appropriate program by
August 2006. The Discharger has an established program to identify hot spots and
prioritize maintenance. However, it did not add staff to perform inspections of food
service establishments (FSE) until the end of 2008. The Discharger, thus, did not
begin to conduct FSE inspections in earnest until 2009. As of September 2009, the
Discharger has inspected 33 restaurants and issued 19 discharge permits. Although
the Discharger made some recent efforts to establish a more aggressive FOG Control
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Program, it could have conducted FSE inspections sooner, an essential element of a
FOG program.

The Discharger’s collection system cleaning and inspection program to
reduce/eliminate SSOs is generally on schedule relative to Regional Water Board
expectations for all dischargers in the region to have a program in place no later than
August 2008. In 2006 and 2007, the length of unique main pipeline cleaned in the
Discharger’s hotspot cleaning program was only 4.5 miles (or 6% of the total
collection system). In 2008 and 2009, the Discharger increased the length of unique
main pipeline cleaned to 19.5 miles (or 26% of the total collection system) due to
recent efforts to conduct closed circuit television (CCTV) inspections of its collection
system. In 2007, the Discharger awarded a contract to conduct CCTV inspection of
its entire collection system in five years.

Though on schedule with the Regional Water Board’s general expectations, the
Discharger could have made more aggressive strides to accomplish this earlier to
reduce the high number of SSOs from blockages in this area, which averaged 32
blockage SSOs per 100 miles of sewer (including lower laterals) over the past 3
years.

Although the Discharger took some steps toward establishing more aggressive FOG
control and cleaning and inspection programs, it could have begun efforts to do so
earlier. As such, the Discharger’s degree of culpability is medium.

The economic benefit of savings
January 2008 SSOs/ September 30, 2009, to October 5, 2009, SSO

The Discharger should have invested an additional $440,000 per year in sewer
rehabilitation and replacement projects to reach $1.84 million per year. This is the
level of fiscal commitment recommended by the Sewer Master Plan. The cost
savings of this additional investment over a period of seven years is about $528,000
(assuming a risk- free interest rate of 2.5%). A 2.5% interest rate was utilized
because a municipality may obtain a low-interest State Revolving Fund loan to fund
wastewater improvement projects.

December 6, 2006, to November 19, 2007, SSO

As discussed in more detail below, the Discharger initiated a third party review of its
internal management procedures and amended its inspection procedures to ensure that
sewer laterals are reconnected after the completion of sewer main rehabilitation work.
These actions could have been completed prior to the occurrence of this SSO. The
cost savings of implementing such actions sooner are minimal.

-16 -





City of San Bruno
Complaint No. R2-2010-0004

June 26, 2006, SSO

There is currently no evidence of economic benefit or savings from this SSO.
Although the acts of vandalism which led to the SSO were out of the Discharger’s
control, the Discharger, nonetheless, implemented several actions to prevent similar
occurrences in the future such as bolting the manhole and contracting a professional
answering service. The cost savings of implementing such actions sooner are
minimal.

Other SSOs due to blockages

In terms of blockage related SSOs, the Discharger at a minimum should have
established a more aggressive FOG Control Program by conducting FSE inspections
sooner than 2007 when Regional Water Board staff instituted the expectation. The
cost savings of not having two FSE inspectors employed in 2007 and 2008 is about
$48,000 (assuming an interest rate of 6% and a cost per FSE inspector of about
$85,000, of which the Discharger is responsible for about 23% and the City of South
San Francisco for the remaining cost).

Other such matters as justice may require

The matters discussed herein were considered in increasing the administrative civil
liability penalty amount.

December 6, 2006 to November 19, 2007 SSO

Following this SSO, the Discharger procured a third-party to review its internal
management procedures and prepare a project management manual. The new manual
contains a revised daily inspection report which will be used to track field
observations of construction activities including reconnection of all sewer laterals
after completion of main pipeline rehabilitation work. The Discharger accepted the
manual in 2009 and stated that it will use the manual in all construction projects
beginning Spring 2010. Although the Discharger made reasonable efforts to revise its
inspection procedures and will begin implementation of the procedures next spring,
these actions should have been implemented more promptly and immediately
following this SSO.

Staff Time
Regional Water Board Prosecution Team to prepare the Complaint and supporting

evidence is estimated to be about 200 hours. Based on an average cost to the State of
$150 per hour, the total staff cost is $30,000.
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The matters discussed herein were considered in lowering the administrative civil
liability penalty amount.

The Discharger, on its own initiative, has recently taken more aggressive steps to
address its collection system deficiencies.

Over the past decade, the Discharger has demonstrated its commitment to improving
its collection system. The Discharger steadily increased its sewer rates between 1997
and 2007 to raise needed funds to implement its capital improvement program
recommended in its Sewer Master Plan. In fact, by 2007, the Discharger’s sewer rates
increased by a total of 101% since 1997 (sewer rate of $17.90 in 1997 was ultimately
increased to $36.03 in 2007).

In 2007, the Discharger established a policy goal to clean and inspect its entire
collection system over a 5-year period. The Discharger procured the services of a
contractor to CCTV the collection system. To date, approximately 60% of the system
has been cleaned and inspected. With the implementation of the CCTV program, the
Discharger will be able to more accurately assess pipeline conditions and effectively
identify areas in need of rehabilitation and/or replacement.

The Discharger has committed to rehabilitate its entire collection system in 25 years.
To achieve this goal, the Discharger established a Wastewater Pipeline Repair
Program. This Program identified new projects totaling approximately $40 million to
rehabilitate and/or replace the aging sewer pipelines in addition to the recommended
projects in the Sewer Master Plan. The cost to revitalize 100% of sewer pipelines in
25 years is estimated at about $100 million. This estimate includes the cost to
implement the remaining Sewer Master Plan basin rehabilitation projects (totaling
about $60 million) and new rehabilitation projects (totaling about $40 million).

As discussed in this Complaint, the Discharger has committed to funding future
capital improvement projects through rate increases and bond issuances backed by
those rates. In May 2009, the Discharger’s City Council accepted a rate model to
increase rates over the next 10 years and adopted an ordinance to increase rates by
10.16% per year for the next three years beginning July 1, 2009. This will result in a
33.7% total increase in sewer rates by FY 2011-2012.

January 25, 2008 SSOs

Analysis of the January 24-25, 2008, storm event indicate there was a high intensity,
long duration storm on January 25, 2008, which likely exceeded a 25-year storm over
24 hours. Although this exceeds the 5-year, 6-hour duration storm event for which
the collection system is designed, the SSOs would have still occurred due to
excessive I/1 into the Discharger’s collection system. However, had it not been for
the significant storm event on that day, the SSO volume would have been lower.
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June 24, 2006 SSO

Because the Discharger lacks culpability and considering other factors discussed
below, no administrative civil liability was assessed for this SSO.

To prevent future acts of vandalism, the Discharger installed a new manhole ring with
a lid cover that can be bolted closed. In addition, the Discharger promptly contracted
a professional call service to answer to and respond to public complaints received
after hours by the Discharger’s Public Works Department.

Also, during its investigation of the cause of this SSO, the Discharger identified an
uncapped cross connection pipeline in a manhole located behind 1670 Claremont
Drive. The cross connection pipeline extended from the manhole to a hillside near the
Glennview Drive storm water spillway. Although no sewage discharged through the
cross connection pipeline during this SSO event, the Discharger permanently
plugged, capped and glued shut all screw tight fittings on both ends of the cross
connection pipeline. Additionally, in 2007, the Discharger began to implement a
more aggressive program to investigate and address cross connections between storm
water drainage and sanitary sewer systems. In August 2008, the Discharger
completed an inspection of all known sanitary sewer manholes (about 1,900). The
purpose of the inspection was to identify and eliminate all functional cross
connections. During this process, the Discharger identified and capped off three more
Cross connections.

The matters discussed herein were considered and did not affect the administrative
civil liability penalty amount.

The Regional Water Board adopted Resolution No. R2-2005-0059 declaring its
support of local programs that inspect and rehabilitate private sewer laterals. The
Resolution also states that the Regional Water Board would consider the existence of
such programs, especially those experiencing significant 1&1 from private sewer
laterals, as an important factor when considering enforcement actions for sanitary
sewer overflows.

The Discharger does not have a private lateral sewer program or ordinance in place.
This did not factor in favor of or against the Discharger in the proposed penalty
amount.

PROPOSED CIVIL LIABILITY

Based upon consideration of the factors in Section 13385, the Assistant Executive Officer
proposes civil liability be imposed upon Discharger in the amount of $633,600.
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CEQA EXEMPTION

This issuance of this Complaint is an enforcement action and is, therefore, exempt from
the California Environmental Quality Act, pursuant to Title 14, California Code of
Regulations, Section 15321.

A wop

R—

{

February 16, 2010
Date Dyan C. Whyte
Assistant Executive Officer

Attachments: Tables 1A and 1B: City of San Bruno SSOs
Waiver of Hearing
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ATTACHMENT Table 1A: City of San Bruno SSOs (May 3, 2007 through December 31, 2009)

Attachment Table 1A
City of San Bruno

Complaint No. R2-2010-0004

Sources of data: State Water Board CIWQS eReporting Program Database Records (from May 3, 2007 through December 31, 2009)

Gallons Gallons Maximum
Start Date End Date Location Discharged | Recovered | Final Spill Destination Cause Penalty’
12/6/2006 | 11/19/2007 | 1560 Claremont Drive 57934 0 | Street/curb and gutter Operator error $ 4,059,340
5/18/2007 5/18/2007 | 695 San Mateo Ave. 115 10 | Storm drain Debris $ 10,000
6/7/2007 6/7/2007 | 2429 Trenton Drive 3700 2500 | Storm drain Root intrusion $ 12,000
6/9/2007 6/9/2007 | 2740 Chabot Dr. 70 0 | Other paved surface Debris $ 10,000
6/11/2007 6/11/2007 | 291 Bryant Wy 30 20 | Street/curb and gutter Root intrusion $ 10,000
6/14/2007 6/14/2007 | 2335 Trenton Dr. 30 25 | Street/curb and gutter Vandalism $ 10,000
6/18/2007 6/18/2007 | 2575 Olympic Dr. 675 450 | Street/curb and gutter Grease deposition (FOG) $ 10,000
7/9/2007 7/9/2007 | 741 Masson Ave 130 50 | Storm drain Grease deposition (FOG) $ 10,000
7/16/2007 7/16/2007 | 774 Chestnut Ave. 80 20 | Other: Grass, dirt area Root intrusion $ 10,000
8/7/2007 8/7/2007 | 1151 Huntington Ave. 150 90 | Storm drain Grease deposition (FOG) $ 10,000
8/5/2007 8/5/2007 | 901 6th Ave 3 1 | Street/curb and gutter Grease deposition (FOG) $ 10,000
9/1/2007 9/1/2007 | 466 San Mateo Ave. 10 10 | Other paved surface Grease deposition (FOG) $ 10,000
Crestmoor Canyon ( Other: During excavation
easement behind contractor hit and damaged
9/11/2007 9/12/2007 | Claremont Dr. 3400 1800 | Surface water sewer main pipe $ 16,000
Pipe structural
9/13/2007 9/13/2007 | Crestmoor Canyon 400 0 | Unpaved surface problem/failure $ 10,000
9/15/2007 9/15/2007 | 483 Oak Ave. 150 0 | Unpaved surface Root intrusion $ 10,000
9/16/2007 9/16/2007 | 630 Skyline Drive 5 2 | Street/curb and gutter Root intrusion $ 10,000
9/20/2007 9/20/2007 | 823 Hensley Ave. 50 30 | Street/curb and gutter Debris $ 10,000
Storm drain;Street/curb and
9/30/2007 9/30/2007 | Traeger Ave. 750 50 | gutter Root intrusion $ 10,000
10/1/2007 10/1/2007 | 1711 ElI Camino Real 15 0 | Street/curb and gutter Grease deposition (FOG) $ 10,000
Other paved surface;Storm
drain;Street/curb and
10/10/2007 10/10/2007 | Trenton Outfall 2000 1400 | gutter;Unpaved surface Root intrusion $ 10,000
San Antonio Ave @ Other paved surface;Storm
10/12/2007 | 10/12/2007 | Santa Clara 1000 0 | drain;Street/curb and gutter Root intrusion $ 10,000
10/14/2007 | 10/14/2007 | 2001 Whitman way 10 2 | Street/curb and gutter Debris $ 10,000
10/12/2007 | 10/12/2007 | 799 El Camino Real 30 10 | Other paved surface Rainfall exceeded design $ 10,000
Manhole #45,
Intersection of Santa
Clara Ave. and San
10/16/2007 | 10/16/2007 | Antonio Ave. 15 2 | Unpaved surface Grease deposition (FOG) $ 10,000
10/17/2007 10/17/2007 | 799 EI Camino Real 55 30 | Storm drain Grease deposition (FOG) $ 10,000
11/12/2007 | 11/12/2007 | 2359 Trenton Drive 3 0 | Unpaved surface Root intrusion $ 10,000
11/13/2007 11/13/2007 | 2481 Trenton Drive 2075 300 | Storm drain Root intrusion $ 17,750
Other paved surface;Storm
11/22/2007 | 11/22/2007 | 345 El Camino Real 1500 10 | drain;Street/curb and gutter Grease deposition (FOG) $ 14,900
Storm drain;Street/curb and
11/29/2007 | 11/29/2007 | 701 Linden Ave 50 30 | gutter Grease deposition (FOG) $ 10,000

! The maximum penalty was determined by taking the sum of $10,000 for each day the violation occurred and $10 multiplied by the number of gallons by which the volume discharged
but not cleaned up exceeds 1,000 gallons.
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Gallons Gallons Maximum
Start Date End Date Location Discharged | Recovered | Final Spill Destination Cause Penalty’
Storm drain;Street/curb and
12/18/2007 | 12/18/2007 | 364 El Camino Real 840 5 | gutter Grease deposition (FOG) $ 10,000
12/19/2007 12/19/2007 | 421 Acacia Ave. 45 0 | Street/curb and gutter Root intrusion 10,000
565 East San Bruno Other paved surface;Storm
12/20/2007 | 12/20/2007 | Ave. 50 45 | drain;Street/curb and gutter Grease deposition (FOG) $ 10,000
483 East San Bruno
12/24/2007 | 12/24/2007 | Ave. 10 5 | Unpaved surface Root intrusion $ 10,000
12/24/2007 12/24/2007 | 416 Euclid Ave. 5 5 | Other paved surface Root intrusion $ 10,000
560 East San Bruno Storm drain;Street/curb and
12/25/2007 | 12/25/2007 | Ave. 1005 50 | gutter Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
12/26/2007 | 12/26/2007 | 1501 Donner Ave. 20 20 | gutter Root intrusion $ 10,000
3496 Highland Drive
(Pacific Heights Sewer Storm drain;Street/curb and
1/4/2008 1/4/2008 | Pump Station) 9000 0 | gutter Rainfall exceeded design $ 90,000
1/18/2008 1/18/2008 | 541 Elm Ave. 3 0 | Unpaved surface Debris $ 10,000
1/22/2008 1/22/2008 | 2601 Cottonwood Drive 4 2 | Other: Grass, Lawn area Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
1/24/2008 1/24/2008 | 2641 Crestmoor Drive 50 5 | gutter Grease deposition (FOG) $ 10,000
Other paved surface;Storm
1/25/2008 1/26/2008 | 3496 Highland Drive 756000 0 | drain;Street/curb and gutter Rainfall exceeded design $ 7,560,000
Earl Drive at Sneath Other paved surface;Storm
1/25/2008 1/26/2008 | Lane (Intersection) 576000 0 | drain;Street/curb and gutter Rainfall exceeded design $ 5,760,000
Rollingwood Drive at Building or structure;Other
1/25/2008 1/26/2008 | Sneath Lane 108000 0 | paved surface;Storm drain Rainfall exceeded design $ 1,080,000
Susan Drive at Fasman Other paved surface;Storm
1/25/2008 1/26/2008 | Drive (Intersection) 108000 0 | drain;Street/curb and gutter Rainfall exceeded design $ 1,080,000
Kains Ave @ Masson Other paved surface;Storm
1/25/2008 1/25/2008 | Ave (Intersection) 12000 0 | drain;Street/curb and gutter Rainfall exceeded design $ 120,000
Crystal Springs Road at
Linden Ave. Other paved surface;Storm
1/25/2008 1/25/2008 | (Intersection) 3000 0 | drain;Street/curb and gutter Rainfall exceeded design $ 30,000
2/9/2008 2/9/2008 | 901 6th Ave. 50 50 | Street/curb and gutter Grease deposition (FOG) $ 10,000
398 El Camino Real Other paved surface;Storm
2/24/2008 2/24/2008 | (SR-82) 1250 0 | drain;Street/curb and gutter Grease deposition (FOG) $ 12,500
Storm drain;Street/curb and
3/22/2008 3/22/2008 | 424 San Mateo Ave. 825 300 | gutter Grease deposition (FOG) $ 10,000
4/1/2008 4/1/2008 | 540 2nd Ave. 10 10 | Street/curb and gutter Grease deposition (FOG) $ 10,000
Intersection of Oakmont Storm drain;Street/curb and
4/11/2008 4/11/2008 | Drive and Chabot Drive 150 150 | gutter Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
4/22/2008 4/22/2008 | 1811 Parkview Drive. 20 20 | gutter Debris $ 10,000
4/23/2008 4/23/2008 | 161 Fernwood Drive 825 150 | Unpaved surface Root intrusion $ 10,000
Intersection of Sneath
Lane and Engvall Storm drain;Street/curb and
4/24/2008 4/24/2008 | Canyon 10 10 | gutter Root intrusion $ 10,000
Unpaved surface;Other: over
5/11/2008 5/11/2008 | Engvall Canyon 2625 100 | ground into storm drain culvert Vandalism $ 25,250
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Gallons Gallons Maximum
Start Date End Date Location Discharged | Recovered | Final Spill Destination Cause Penalty’
217 El Camino Real
5/9/2008 5/9/2008 | (SR-82) 5 5 | Street/curb and gutter Debris $ 10,000
Storm drain;Street/curb and
5/18/2008 5/18/2008 | 61 Tanforan Ave. 180 180 | gutter Debris $ 10,000
Intersection of
Crestmoor Drive and
6/12/2008 6/12/2008 | Kingston Way 525 0 | Storm drain Grease deposition (FOG) $ 10,000
Donner Ave. @
7/16/2008 7/16/2008 | Palomar Ct. 75 25 | Storm drain Debris $ 10,000
7/25/2008 7/25/2008 | 1000 San Mateo Ave. 50 50 | Other paved surface Debris $ 10,000
7/26/2008 7/26/2008 | 464 Milton Ave. 75 55 | Storm drain Debris $ 10,000
8/14/2008 8/14/2008 | 290 Lowell Ave. 450 150 | Storm drain Debris $ 10,000
8/23/2008 8/23/2008 | 2339 Trenton Drive 10 0 | Unpaved surface Root intrusion $ 10,000
Other: Unknown, city crews
could not gain access to
8/25/2008 8/25/2008 | 333 Acacia Ave. 20 5 | Street/curb and gutter cleanout $ 10,000
Other paved surface;Storm
9/12/2008 9/12/2008 | San Bruno 100 100 | drain;Street/curb and gutter Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
9/14/2008 9/14/2008 | 462 Milton Ave. 100 100 | gutter Debris $ 10,000
9/20/2008 9/20/2008 | 241 El Camino Real 100 20 | Storm drain Grease deposition (FOG) $ 10,000
10/1/2008 10/1/2008 | 466 Milton Ave. 20 5 | Other paved surface Debris $ 10,000
10/18/2008 | 10/18/2008 | 9016th Ave. 5 5 | Street/curb and gutter Grease deposition (FOG) $ 10,000
799 El Camino Real Storm drain;Street/curb and
10/23/2008 | 10/23/2008 | SR-82 13 13 | gutter Grease deposition (FOG) $ 10,000
10/24/2008 | 10/24/2008 | 816 5th Ave. 200 100 | Storm drain Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
10/27/2008 10/27/2008 | 596 Skyline Blvd. 45 45 | gutter Debris $ 10,000
Intersection of Linden Storm drain;Street/curb and
10/27/2008 | 10/27/2008 | Ave. and Kains Ave. 42 42 | gutter Root intrusion $ 10,000
10/24/2008 | 10/24/2008 | 795 5th Ave. 10 0 | Street/curb and gutter Grease deposition (FOG) $ 10,000
Other: floor drain connected to
11/1/2008 11/1/2008 | 179 Linden Ave. 800 800 | sewer system Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
11/7/2008 11/7/2008 | 430 San Antonio Ave. 50 50 | gutter Grease deposition (FOG) $ 10,000
Intersection of Kains Storm drain;Street/curb and
11/9/2008 11/9/2008 | Ave. and Linden Ave. 50 50 | gutter Grease deposition (FOG) $ 10,000
11/11/2008 11/11/2008 | 416 Euclid Ave. 30 30 | Unpaved surface Debris $ 10,000
Other paved surface;Storm
11/13/2008 11/13/2008 | 2101 Sneath Lane 60 30 | drain Root intrusion $ 10,000
Storm drain;Street/curb and
11/18/2008 11/18/2008 | 2001 Whitman Way 500 0 | gutter Debris $ 10,000
Other paved surface;Storm
drain;Street/curb and
11/19/2008 11/19/2008 | 2001 Whitman Way 30 30 | gutter;Unpaved surface Debris $ 10,000
11/26/2008 11/26/2008 | 483 Oak Ave. 220 220 | Street/curb and gutter Debris $ 10,000
890 El Camino real SR- Other paved surface;Storm
12/3/2008 12/3/2008 | 82 150 150 | drain Debris $ 10,000
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Gallons Gallons Maximum
Start Date End Date Location Discharged | Recovered | Final Spill Destination Cause Penalty’
Other paved surface;Storm
12/7/2008 12/7/2008 | 823 Hensley Ave. 25 25 | drain Debris $ 10,000
12/19/2008 | 12/19/2008 | 940 Hensley Ave. 200 200 | Street/curb and gutter Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
12/26/2008 | 12/26/2008 | 20 Livingston Terrace 7300 1000 | gutter Root intrusion $ 63,000
Storm drain;Street/curb and
1/3/2009 1/3/2009 | 2010 Rollingwood Drive 360 360 | gutter Grease deposition (FOG) $ 10,000
1/12/2009 1/12/2009 | 467 Oak Ave. 50 0 | Unpaved surface Debri-Rags $ 10,000
1/12/2009 1/12/2009 | 608 6th Ave. 10 5 | Unpaved surface Debri-General $ 10,000
1/14/2009 1/14/2009 | 161 Diamond Ave. 20 20 | Street/curb and gutter Debri-General $ 10,000
Intersection of Scott
Ave. and Montgomery Storm drain;Street/curb and
1/15/2009 1/15/2009 | Ave. 300 300 | gutter Debri-General $ 10,000
Other: Maintenance crew
found a sur-charged manhole
on their preventative
maintenance route. Crew
cleared a blockage in the
Storm drain;Street/curb and main but sewage exited a
1/16/2009 1/16/2009 | 100 San Bruno Ave. 50 50 | gutter cleanout during the process $ 10,000
Storm drain;Street/curb and
1/21/2009 1/21/2009 | 1771 Parkview Drive 75 75 | gutter Debri-General $ 10,000
Storm drain;Street/curb and
1/23/2009 1/23/2009 | 161 Serra Ct. 50 50 | gutter Debri-General $ 10,000
189 EI Camino Real, Other paved surface;Storm
2/2/2009 2/2/2009 | San Bruno, CA 25 25 | drain;Street/curb and gutter Grease deposition (FOG) $ 10,000
City of San Bruno Other paved surface;Street/curb
2/3/2009 2/3/2009 | Recreation Center 40 10 | and gutter;Unpaved surface Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
2/9/2009 2/9/2009 | 596 Skyline Drive 125 125 | gutter Root intrusion $ 10,000
Storm drain;Street/curb and
2/10/2009 2/10/2009 | 596 Skyline Drive 200 200 | gutter Root intrusion $ 10,000
Storm drain;Street/curb and
2/12/2009 2/12/2009 | 165 San Benito Ave. 150 150 | gutter Debri-Rags $ 10,000
Storm drain;Street/curb and
2/14/2009 2/14/2009 | 740 Masson Ave 57 20 | gutter Debri-General $ 10,000
Storm drain;Street/curb and
2/15/2009 2/15/2009 | 2325 Valleywood Drive 95 0 | gutter Debri-Rags $ 10,000
2/15/2009 2/16/2009 | 3496 Highland Drive 8100 6000 | Storm drain Rainfall exceeded design $ 31,000
Storm drain;Street/curb and
3/11/2009 3/11/2009 | 1040 Santa Lucia Ave. 100 100 | gutter Grease deposition (FOG) $ 10,000
3/30/2009 3/30/2009 | 1600 Monterey Drive 200 0 | Storm drain Debri-General $ 10,000
4/17/2009 4/17/2009 | 462 Milton Ave. 25 25 | Street/curb and gutter Debri-Rags $ 10,000
Other paved surface;Storm
5/22/2009 5/22/2009 | 251 City Park Way 40 20 | drain Root intrusion $ 10,000
5/28/2009 5/28/2009 | 2260 Pinecrest Drive 3 3 | Other paved surface Debri-General $ 10,000
Manhole Number 1437 Storm drain;Street/curb and
6/4/2009 6/4/2009 | - 421 El Camino Real 150 150 | gutter Debri-General $ 10,000
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Gallons Gallons Maximum
Start Date End Date Location Discharged | Recovered | Final Spill Destination Cause Penalty’
Storm drain;Street/curb and
6/6/2009 6/6/2009 | 589 Hawthorne Ave. 25 25 | gutter Debri-General $ 10,000
6/9/2009 6/9/2009 | 486 Milton Ave. 50 50 | Street/curb and gutter Debri-General $ 10,000
Storm drain;Street/curb and Pipe structural
6/15/2009 6/15/2009 | 165 San Benito Ave. 18 18 | gutter problem/failure $ 10,000
2641 Crestmoor Drive, Other paved surface;Storm
6/18/2009 6/18/2009 | San Bruno, CA 94066 80 80 | drain Debri-General $ 10,000
3496 Highland Drive -
Pacific Heights sewer Storm drain;Street/curb and
6/25/2009 6/25/2009 | lift station 100 100 | gutter Pump station failure $ 10,000
623 Chestnut Avenue Storm drain;Street/curb and
6/27/2009 6/27/2009 | San Bruno CA 94066 180 180 | gutter Debri-General $ 10,000
1380 Crystal Springs
7/16/2009 7/16/2009 | Road 50 50 | Storm drain Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
8/11/2009 8/11/2009 | 324 Florida Ave. 200 200 | gutter Debri-General $ 10,000
9/8/2009 9/8/2009 | 582 San Bruno Ave. 5 5 | Street/curb and gutter Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
9/8/2009 9/8/2009 | 582 San Bruno Ave. 40 40 | gutter Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
9/17/2009 9/17/2009 | 324 Florida Ave. 1750 1750 | gutter Grease deposition (FOG) $ 10,000
659 Huntington Avenue,
9/28/2009 9/28/2009 | San Bruno, CA 94066 315 315 | Storm drain Grease deposition (FOG) $ 10,000
1290 Montgomery
Avenue, San Bruno, CA Pipe structural
9/30/2009 10/5/2009 | 94066 78000 70200° | Other: AT&T Vaults problem/failure $ 118,000
City Park- 1125 Crystal
10/15/2009 | 10/15/2009 | Springs Road 175 10 | Unpaved surface Root intrusion $ 10,000
11/7/2009 11/7/2009 | 2540 Turnberry Drive 40 0 | Storm drain Root intrusion $ 10,000
Storm drain;Street/curb and
11/13/2009 | 11/13/2009 | 901 6th Ave. 12 12 | gutter Grease deposition (FOG) $ 10,000
185 Santa Clara
12/06/09 12/06/09 | Avenue 125 125 | Storm drain Grease deposition (FOG) $ 10,000
Crestmoor Drive at Storm drain;Street/curb and
12/07/09 12/07/09 | Darby Place 45 45 | gutter Grease deposition (FOG) $ 10,000
Storm drain;Street/curb and
12/14/09 12/14/09 | 83 Scott Street 115 115 | gutter Debri-General $ 10,000
Rear easement of 2345 Other paved surface;Storm
12/18/09 12/18/09 | Trenton Drive 1300 1200 | drain Root intrusion $ 10,000
360 El Camino Real, Other paved surface;Storm
12/21/09 12/21/09 | San Bruno, CA 80 80 | drain;Street/curb and gutter Debri-General $ 10,000

Based on information provided by the Discharger dated October 7, 2009, about 90% of the total volume discharged entered an eroded AT&T conduit and collected in the
downstream AT&T vault. Thus, it is estimated that approximately 7,800 gallons (or 10% of total volume discharged) was not recovered and seeped through the surrounding soils

to groundwater.

reported in CIWQS.

The maximum penalty amount is thus calculated taking into consideration that 70,200 gallons were recovered as opposed to the 78,000 recovered gallons





Attachment Table 1A
City of San Bruno

Complaint No. R2-2010-0004

Gallons Gallons Maximum

Start Date End Date Location Discharged | Recovered | Final Spill Destination Cause Penalty’

12/26/09 12/26/09 | 236 El Camino Real 800 0 | Storm drain Grease deposition (FOG) $ 10,000
Total Gallons (5/3/07-12/31/09) 1759402 | 99777 Maximum Penalty (5/2/07-12/31/09) $21,219,740
Total Gallons (12/1/04-5/2/07) 296600 | 3000 Maximum Penalty (12/1/04-5/2/07) $ 3,010,000
Total Gallons 2056002 | 102777 Total Maximum Penalty $ 24,229,740
Total SSOs (5/2/07-12/31/09) 130
Total SSOs (12/1/04-5/2/07) 18
Total SSOs 148
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ATTACHMENT Table 1B: City of San Bruno SSOs (December 1, 2004 through May 2, 2007)

Source of Data: SF Bay Regional Water Board — SSO eReporting Program Database Records (from December 1, 2004 to May 2, 2007)

DATE GALLONS GALLONS LOCATION SSO CAUSE DESCRIPTION MAXIMUM
DISCHARGED RECOVERED DESTINATION PENALTY"
6/13/2005 750 0 Oakmont @ Olynpic Dr. STORM DRAIN BLOCKAGE | GREASE $ 10,000
8/22/2005 750 0 2450 Crestmoor Dr. STORM DRAIN BLOCKAGE | GREASE $ 10,000
9/6/2005 750 0 179 Linden (easement) STORM DRAIN BLOCKAGE | GREASE $ 10,000
1/1/2006 6000 2000 Pacific heights @ Highland Dr. STORM DRAIN BLOCKAGE | ---- $ 40,000
2/9/2006 3000 1000 2540 Olympic Dr. STORM DRAIN BLOCKAGE | ---- $ 20,000
5/27/2006 300 0 424 San Mateo Ave. STORM DRAIN BLOCKAGE | ---- $ 10,000
6/7/2006 1000 0 2150 Evergreen Dr. STREET/CURB & BLOCKAGE | ROOTS
GUTTER $ 10,000
6/9/2006 200 0 466 San Mateo Ave. YARD/LAND BLOCKAGE | GREASE $ 10,000
6/9/2006 600 0 2440 Bennington Drive YARD/LAND BLOCKAGE | ROOTS $ 10,000
6/24/2006 276000 0 Glenview Dr. @ Earl Ave STORM DRAIN BLOCKAGE | VANDALISM
(easement)
1550 Claremont Dr. $ 2,760,000
7/8/2006 3000 0 2480 Bennington Dr. STORM DRAIN BLOCKAGE | ROOTS $ 30,000
8/15/2006 150 0 Intersection of Oakmont Dr. and | STREET/CURB & BLOCKAGE | GREASE
Olympic Dr. GUTTER $ 10,000
8/25/2006 300 0 Crystal Springs Road at Donner | STORM DRAIN BLOCKAGE | GREASE
Ave. $ 10,000
12/6/2006 100 0 1650 Claremont Drive YARD/LAND BYPASS $ 10,000
1/10/2007 300 0 Intersection of Santa Clara Ave. | YARD/LAND BLOCKAGE | GREASE
and San Antonio Ave. $ 10,000
2/26/2007 3000 0 Intersection of Kains and STORM DRAIN BLOCKAGE | GREASE
Masson Ave. $ 30,000
3/28/2007 150 0 Intersection of State Highway 35 | NO WATER BLOCKAGE | GREASE
and Sharp Park Road. INVOLVED $ 10,000
4/7/2007 250 0 Parking lot across from 422 STREET/CURB & BLOCKAGE | GREASE
Mastick Ave. GUTTER $ 10,000
Total Gallons 296600 3000 Maximum
Penalty: $ 3,010,000
Total SSOs 18

! The maximum penalty was determined by taking the sum of $10,000 for each day the violation occurred and $10 multiplied by the number of gallons by which the volume discharged
but not cleaned up exceeds 1,000 gallons.
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Q California Regional Water Quality Control Board
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1515 Clay Street, Suite 1400, Oakland, California 94612 Arnold Sch

(510) 622-2300 * Fax (510) 622-2460 Governor
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LindaS. Adams
Secretary for
Environmental Protection

Certified Mail No.
Return Receipt Requested

February 16, 2010
CIWQS Place ID 254881,
630985(CV)

City of San Bruno
Attn: Connie Jackson
City Manager's Office
567 El Camino Real
San Bruno, CA 94066

Also sent via email: kfabry@sanbruno.ca.gov

Subject: Administrative Civil Liability Complaint No. R2-2010-0004
for violations of the Water Code associated with 148 sanitary sewer
overflows from the City of San Bruno sanitary sewer collection system

Dear Ms. Jackson:

Complaint No R2-2010-0004 (Complaint) enclosed with this letter issues an administrative civil
liability (ACL) against the City of San Bruno (City) in the amount of $633,600. This liability is
based on allegations that the City violated California Regional Water Quality Control Board
(Regional Water Board) Order No. R2-2008-0094 (National Pollution discharge Elimination
System (NPDES) Permit No. CA0038130), and Regional Water Board Order No. R2-2003-0010
(NPDES Permit No. CA0038130). The Complaint is issued to address alleged violations of the
Water Code associated with 148 sanitary sewer overflows that occurred from the City’s
collection system at various locations between December 1, 2004 and December 31, 2009. The
total volume discharged and not recovered due to these events was 1,953,225 gallons.

The City can respond to the Complaint by appearing before the Regional Water Board at a public
hearing to contest the matter or by signing a waiver to pursue other options.

1. The Complaint can be contested before the Regional Water Board at the following meeting:

Date/Time: May 12, 2010, commencing at 9:00 a.m.
Place: First Floor Auditorium, Elihu Harris State Building
1515 Clay Street, Oakland

At this meeting, the Regional Water Board will consider whether to impose administrative
civil liability (as proposed in the Complaint or for a different amount), decline the
administrative civil liability, or refer the matter to the Attorney General for judicial
enforcement at a public hearing.

Preserving, enhancing, and restoring the San Francisco Bay Area’s waters for over 50 years

o
< Recycled Paper
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Please refer to the enclosed Public Notice and Hearing Procedure for the Complaint and the
ACL Fact Sheet for additional information about the Regional Water Board’s process,
hearing procedures, and important deadlines (for submitting comments or evidence,
obtaining designated party status, waiving or postponing a hearing, making objections or
rebuttals to evidence, etc.).

2. The public hearing that has been scheduled (above) can be waived to pursue one of the
following options:

a. Pay the liability as proposed in the Complaint;
b. Request more time and postpone the date of the public hearing;

c. Promptly engage in settlement discussions with the Regional Water Board Prosecution
Team; or

d. Propose a Supplemental Environmental Project (SEP), where partial payment of the
penalty may be deferred towards completion of an environmental project (see the
enclosed SEP Policy for more information on such projects).

The Waiver, attached to the Complaint, describes these options in further detail, and it also
provides the deadline for submitting an SEP proposal (if this option is selected). To pursue
one of these options, the Waiver must be signed, dated, and received by Sandia Potter of
the Regional Water Board Advisory Team (with a copy to Claudia Villacorta of the
Regional Water Board Prosecution Team) no later than 5:00 p.m. on March 18, 2010.
It is at the discretion of the Regional Water Board Advisory Team to either accept or
deny a waiver request.

If you have any questions regarding these matters, please contact Claudia Villacorta of the
Prosecution Team at cvillacorta@waterboards.ca.gov or (510) 622-2485. Please refer to the
letterhead for our mailing address and fax number.

Sincerely,
\1\1\4;(/\ ‘4 U\/‘/l“vk)}[‘

Dyan C. Whyte
Assistant Executive Officer

Enclosures:  ACL Complaint No. R2-2010-0004 and Waiver
Public Notice and Hearing Procedure for ACL Complaint No. R2-2010-0004
Administrative Civil Liability Fact Sheet
State Water Resources Control Board Policy on Supplemental Environmental
Projects, February 3, 2009
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Cc (by email): Regional Water Board Lyris Enforcement email list
Regional Water Board Advisory Team
Regional Water Board Prosecution Team
David Boyers, State Water Board, Office of the Chief Counsel
Reed Sato, State Water Board, Office of Enforcement
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