December 29, 2011

San Francisco Bay Regional Water Board
Attn. Mrs. Laurie Taul

1515 Clay Street, Suite 1400

Oakland, CA 94612

Re: Legally Significant Objections to Proposed Settlement Agreement and Stipulation for Entry of
Administrative Civil Liability Order; Order ~ City of Napa, Trancas Crossing Park Project

lssue #1 - Necessary Adjustment of Minimum Liability Amount Pursuant to CWC section 13385(e)

The City of Napa (“City”) unfairly derived an immense economic benefit when it illegally commenced
construction of its Trancas Crossing Park project forty-five {45) days before obtaining permit coverage
under the Construction Storm Water Permit. When liability is imposed under California Water Code
section 13385, as in this case, the Water Board is statutorily obligated to recover, at a minimum, all
economic benefit to the violator as a result of the violation.

By commencir‘xg canstruction before obtaining permit coverage on November 5, 2010 ’che City avaided
to $1,548,475.4«O, the loss of over 5,31‘/ million in unexpaﬂded gr&nt ium:ﬁs«, from the Qahrorma Natural
Resources Agency, and liability for the immediate repayment of $569,480 in grant funds already
dispersed plus accrued interest. Moreover, there is clear and ample evidence to establish the City’s
economic benefit, including grant agreements with the State, a contract with Elite Landscaping, Inc., and
several declarations signed by the City under penalty of perjury during the relevant time period.

The stipulated liability (520,000} does not take into account these significant avoidance costs, which
constitute an enormous economic benefit to the City. Therefore, | am respectfully requesting that the

California Regional Water Quality Control Board (“Regional Board”) adjust the minimum liability amount
to recover ¢ EE economic benefit to the City-violator in accordance with California Water Code section
13385(e).

Facts

Niming was a critical factor in the construction of Trancas Crossing Park. me re were several timin
constraints and éiwd ines that the City was legally required to observe: environment %t timing
canstraints, mmmmm timing constraints with Elite Landscaping, Inc., and grant funding deadline

The California Department of Fist ‘E md Game confined the City’s worlk within the riparian corridor to the
period of June 15™ to October 157 in-water work was confined to the perlod of August 1% to October
15" Further, the City was ieg&i[y r@qu ed to implement Mitigation Measure BIO-6 (BIO-3), which
mandated that construction take place during the dry season (April 30" to October 15™). This mitigation
measure was circulated to the public by both the City and the State, adopted pursuant to CEQA, made a



condition of project approval, and included in the Mitigation and Monitoring Plan submitted to the
Board.

Aside from these timing constraints, the City was legally obligated to complete the project by April 2011
in order to receive and maintain 52,330,811 in grant funds for the project. The first grant was made
pursuant to Proposition 50 for the amount 0f$1,830,811, and the second grant was made pursuant to
Proposition 40 for the amount of $500,000. For purposes of grant funding, the project performance
periods ended on May 1, 2011 and April 2011, respectively. Both grant agreements contain the
following provisions:

Grant Funds in this award have a limited period in which they must be expended. Grantee
expenditures funded by the State must occur within the time frame of the Project Performance
Period as indicated in this Agreement.

Grantee shall complete the Project in accordance with the Project Performance Period set forth
on the signature page...

if the Grantee fails to complete the Project in accordance with this Agreement, or fails to fulfill
any other obligations of this Agreement prior to the termination date, the Grantee shall be
fiable for immediate repayment to the State of all amounts dispersed by the State under this
Agreement, plus accrued interest and any further costs related to the project.

Any penalties imposed on the Grantee by a contractor, or other consequence, because of
delays in payment will be paid by Grantee and is not reimbursable under this Agreement.

fn July 2010, the City entered into a written and enforceable contract with Elite Landscaping, Inc. to
construct the Trancas Crossing Park project in exchange for 51,548,475 .40. According to this contract,
the project was to be completed in two phases. Phase 1 included all work except for the plant
establishment period. This phase was required to be completed before the expiration of fifty-five (55)
working days. Once completed, Elite Landscaping, Inc. had a one hundred twenty (120} working day
period to complete plant establishiment in Phase 2. The contract time was to begin five (5) working days
after the date of the Notice to Proceed or the first day of work by Elite Landscaping, Inc., whichever
occurred first

The City issued the Natice to Proceed on September 8, 2010, and the Regional Board issued a
Conditional Federal Water Pollution Control Act section 401 Water é‘fucgiw Certification (“Certification)
for the project on E%ep"ze%f’s’%iirxer 16, 2010, On September 21, 2010, the Chty officlally commenced
construction of Trancas Crossing Par k the {@gm nal Board, however, alleges the (i 't'y commenced
construction on %@m ember 23, 2010, The City obtained coverage under the Construction Storm Water
Permit on November 5, 2010

Analysis

After spending nearly 51 million in grant money and City park funds to plan this project over the course
of more than four {4) vears, thce C wt'y had armple time to get its act together and successfully complete
construction while abiding by all laws and regulations. Ignorance of the law is no excuse, and in this
case, neither is the City’s gross negligence and intentional flouting of the law.



Due to the City's poor project management skills and the incompetence of its consultant, there was an
extremely limited time frame (August 1, 2010 to October 15, 2010) in which the City had to legally
construct its project, maintain $1,761,331 in unexpended grant funds, avoid liability for the immediate
repayment of $569,480 in grant funds already dispersed and accrued interest, and avoid the payment of
substantial construction claims, totaling up to $1,548,475.40.

It was clear that the City’s house of cards was on the verge of collapse by early September 2010. Feeling
the heat, the City issued the Notice to Proceed for the Trancas Crossing Park project on September 8,
2010, thereby triggering the start of the fifty-five (55) working-day period with Elite Landscaping, Inc.
Notably, the City gave Elite Landscaping, Inc. the contractual green light to begin construction before it
had obtained all the necessary permits; at the time of issuance, the City did not have a Certification or
coverage under the Construction Storm Water Permit.

It is indisputable that the City was legally obligated to obtain permit coverage under the Construction
Storm Water Permit before starting construction. The City violated the law, and did not obtain
coverage until November 5, 2010, forty-five (45) days after it had officially commenced construction of
the Trancas Crossing Park project.

fnstead of acting in a reasonably prudent manner and delaying project construction until it ensured that
it had obtained the required permit coverage under the Construction Storm Water Permit, complied
with all conditions in the Certification, and ensured implementation of Mitigation Measure BIO-6 (BIO-
3}, the City rolled the dice and disregarded the law, acting in its best economic interest.

In applying California Water Code section 13385(a)(2) and (c), the Regional Board determined the City’s
maximum statutory liability is $430,000 — 10,000 per day for forty-three (43) days of violation. However,
I submit to the Regional Board that the maximum liability should be adjusted to $450,000 because
public records show the City officially began construction of the project on September 21, 2010, forty-
five (45} days before obtaining coverage.

Water Code section HE&ZS( } requires that, at a minimum, the liability shall be assessed at a level
recovers the economic benefits derived from the acts that constitute the violation. The Water Board’s
Enfarcement Policy @ef ines economic benefit as any savings or monetary gain derived from the act or
omission that constitutes the violation.

5

that

- the City had not canstructed its project before November ';, 2010 (the date permit coverage was
@ma ned) Ew it would not have been in violation of the applicable provision of the Construction Storm
Water Permit that required the Chty to obtain F}?H Tt ce‘wwag&e’« before starting construction. The City
derived an immense economic benefit in the form of cost savings by constructing its project duy ing its
forty-five (45) days of violation,

Most significantly, it was able to complete work in the Salvador Channel by the regulatory deadline of
October 15™, if the € ity had started construction when it obtained permit coverage on November 5,
2010, it would have missed this crucial deadline and could not have legally worked in the Salvador
Channel untit August 1, 2011, Furthermore, implementation of Mitigation Measure BIO-6 (BI0-3)
required construction take place during the dry season, which ended on October 157, Conseguently,
the project would have been “dead in the water” as the City could not have possibly mr‘np(eted the
project by the April 2011 grant deadline. Unexpended grant funds in the amount of $1,761,331 would
have been lost, and the city would have become liable for the immediate repayment of $569,840 in
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grant funds already dispersed plus accrued interest. Additionally, there would have been construction
claims from Elite Landscaping, Inc. totaling up to $1,548,475.40.

The City was acutely aware of this scenario when it so eloguently described the economic ramifications
of project delay in its declaration, signed under penalty of perjury on September 16, 2010.

The following excerpts are from the enclosed declaration and show how the City benefitted
economically from its forty-five (45) days of violation, which was indisputably a critical time period for
the City.

The Trancas Crossing Park is funded by two grants from the State of California and City of Napa
funds. One grant is funded by Proposition 40 and is in the amount of 51,830,811 [sic]. The
second grant is funded by Proposition 50 and is in the amount of $500,000 [sic]. The City
funded portion is $609,435. As part of the City’s agreement with the State on both grants the
City must complete the construction, file a notice of completion, make final payments and take
the grants [sic] administrators on site inspections of the project site. The State requirements
under each grant mandate that the Trancas Crossing Park be complete by April 2011 and

May 2011. Therefore, in order to meet the April and May 2011, [sic] deadlines the City must
complete and close aut the project prior to April of 2011, True and correct copies of the
Proposition 40 grant and Proposition 50 grant are attached hereto as Exhibits B and €
respectively.

The biggest challenge in meeting the deadline for the project is completing the in-water work
adjacent to the Salvador Creek. The in-water work window only allows work in the creek/river
to be done between August 1 to October 15 in any calendar year as dictated by the Department
of Fish and Game. This is the time period when the least amount of disturbance is done to any
protected species that may usually inhabit the area. If the City is not able to complete this work
by October 15, 2010, the City cannot return in the spring but would have to wait until the

Auum 2011 work window to op !wci Thus, any injunction that is issued will likely cause the

City to not complete the park on time, lose the grant funding, and pay a construction claim.
Delays in starting construction will push the project into the winter which may limit the ability of
the contractor to complete the work d@g}er‘td ing on weather. Delays may also result in

additiot ME costs due to claims and changes in condit

A Ternporary Restraining Order and the inability to complete the project would result in claim
from zh@ COntr EQ’L@E that could be up to the total amount of the construction contract of one
mittlion, five-hundred, forty-eight thousand, four-hundred and seventy-five dollars and forty

cents (51,548,475 .40). Atrue and corre
Landscaping, Inc. Is attached hereto a

opy of 'EE onstruction contract with Elite
hibit D,

As the Regional Board can see, the City-violator was guite eager to point out the dire economic
“onsequences of project delay when it appeared to be It the City's best interests to do so.

Conclusion
The City derived substantial cost savings, as discussed above, from violating the law and constructing its
project forty-five (45) days before obtaining permit coverage under the Construction Storm Water

Permit on November 5, 2010. lts avoidance costs constitute a huge economic benefit, All economic
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benefit derived from the City’s violation must be recovered in order to comply with California Water

Code section 13385(e), and it is requested the Regional Board amend the minimum liability amount

accordingly.

Issue #2 — Objection to Proposed Stipulation in Paragraph 11 and Reguest that the Regional Board
Impose Administrative Civil Liability Pursuant to CWC Section 13385(al(2) and {c) for Each
Violation by the City to the Maximum Extent of the Law

The Regional Board has determined that the City violated the Construction Storm Water Permit and its
Certification by failing to do the following:

[Construction Storm Water Permit]

a. Obtain coverage under the Construction Storm Water Permit prior to the start of
construction of the Park Project;

b. Amend and certify the SWPPP and each amendment throughout the various stages of the
Park Project

¢. Adequately maintain and document maintenance of BMPs;
d. Perform all required qualifying rain event inspections; and
e. Perform all required qualifying rain event sampling and analysis.
[Certification]
f. Document implementation and maintenance of adequate BMPs;
g. Obtain an approved dewatering plan prioy to the start of construction;
h. Submit the Short Form within 14 days of issuance of the Certification;
Establish and document upstream and downstream photo-documentation points; and
J. Submiit the annual monitoring report.

nination that the City violated applicable sections of the Construction Stor
ation, and EVJ G

The Regional | 'ﬁcza-@’( :
Water Permit, its Cer Ge “wsczi Permit is entirely true and correct. As the hegwmi
Roard is aware, zE’zes;x'sf are violations for which the Regional Board may impose administrative civil
liability pursuant to California Water ( ade section 13385(a}(2) and (c), on a daily basis, not to exceed
510,000 for each violation for each day in which the violation occurs.

Fam requesting the Regional Board irmpose administrative civil liability to the maximum extent of the
law for each of the City’s above-mentioned violations. There should be legal consequences for each
violation of law, not just for one. To do otherwise would reward the violator and send the wrong
message to whistle-blowing citizens who do the right thing and notify the Regional Board of violatio

Tt



Furthermore, the language used in Paragraph 11 is drastically skewed in the City-violator’s favor, and in
the interest of fairness, | am requesting the Regional Board replace it with a new clause that reflects a
more proportional and just result, i.e. a binding resolution for only the claim(s) for which liability is being
imposed. Please eliminate the following language from Paragraph 11:

Upon adoption by the Regional Water Board, or its delegee, as an Order, this Stipulation
represents a final and binding resolution and settlement of all claims, violations or causes of
action alleged in Exhibit A or which could have been asserted based on the specific facts alleged
in Exhibit A against the City.

Often times, whistle-blowing citizens do not have the economic resources or time to pursue justice
through the court system. That is why it is so critical that the Regional Board hold the City of Napa, a
municipal bully and chronic law violator, accountable for its illegal actions in a meaningful way that does
not absolve it of all legal liability for a mere $20,000, which in this case, is the equivalent to a tap-on-the-
pinky-finger.

Throughout this project, the City prioritized its observance of grant deadlines over the law. It
committed multiple violations of law, as correctly determined by the Regional Board. If $20,000 is the
cost of multiple violations, then it definitely paid for the City to violate the law. The Regional Board has
the legal authority and ability to impose administrative civil liability on the City for each of its violations.
Please exercise this legal option and show the City that compliance with the law is more important than
money and that it is never permissible to operate above the law under any circumstance.

Issue #3 - Objection to City’s Denial of Liability in Paragraph 12 of the Proposed Settlement
Agreement and Stipulated Order and Request for Hearing and Formal Adijudication

Many, if not all, of the City's violations can be easily proven. For example, the Ci n,y was required to
obtain coverage under the Construction Storm Water Permit prior to construction. It clearly started
construction wrthm it the requisite coverage, which it obtained 45 days later. Awa‘)‘th@” example is when
the City violated Condition No. 6 of the Certification which required the &ny to use the Riparian Repair
and Maintenance Wetland Tracker short form to provide project information within fourteen (14) days
om September 16, 2010, The City clearly did not comply with this co “zd sion; itis indisputable.

Froposition 50 and 40 grant funds were awarded on the condition that the grantee would comply with
att laws throughout the planning and construction pracess. The City-grantee clearly violated the law as
well as its grant agreements. There were at%‘" er applicants who competed f’w i‘h@C‘@ same {J rant funds
and who fled to maﬁ vat they would comply vvnEz all taws in plann s their
projects. The Trancas Cre

i
s Paricis built, but the City Is subject to an meﬁ

;

the final payment of grant funds.

]

it agreements expressly s the following:

Grantee certifies that the Project does and will continue to comply with all current laws and
regulations which apply 1o }Eh@ Project, including, but not limited to, legal requirements for
construction contracts, building codes, environmental laws, health and safety codes, and
disabled access laws. Grantee shall certify to the State prior to commencement of construction
that all applicable permits have been obtained.




Grantee shall at all times ensure that Project complies with the California Environmental Quality
Act (CEQA) (Public Resources Code, Division 13, commencing with section 2100, et. seq., Cal
Code Regs tit. 14, section 15000 et. seq.) and all other environmental laws, including but not
limited to obtaining all necessary permits.

If the Grantee fails to complete the Project in accordance with this Agreement, or fails to fulfill
any other obligations of this Agreement prior to the termination date, the Grantee shall be
liable for immediate repayment to the State of all amounts dispersed by the State under this
Agreement, plus accrued interest and any further costs related to the project,

if it is established that the City violated the law (which it clearly did) through an admission or
adjudication of legal fiability, then there is a viable legal cause of action to compel reimbursement of
Proposition 50 and 40 grant funds back to the State so that they may be awarded to a law-abiding
municipality or non-profit group who entered the highly competitive grant award selection process in
2005.

Paragraph 12 of the proposed Settlement Agreement and Stipulated Order unfairly penalizes the justice-
seeking taxpayers of California (M. Brown et al.) and the City’s grant competitors who are relying on the
Regional Board to obtain an admission or adjudication of legal liability for the City’s blatant violations of
law in order to legally compel recovery of Proposition 50 and 40 grant funds. This legally significant
paragraph lets the City “off the hook” for its multiple violations of law that are enforceable by the Board,
thereby making it extremely difficult, if not impossible, for taxpaying citizens and the City’s grant
competitors to legally compel repayment of grant funds to the State based on the City’s “unproven”
violations of law. Therefore, it would give the City-violator an unfair competitive advantage over the
law-abiding municipalities who applied for the same grant funds and would be incansistent with the
Water Board's Enforcement Policy, which provides that “any assessment of administrative civil liability,
vvhe&ther negotiated pursuant to a settlement agreement or imposed after an administrative
judication, should fully eliminate any unfair competitive advantage obtained from noncompliance.”

From a pure policy perspective, to allow the City to dispose of hundreds of thousands in legal liabilities it
obtained through flagrant viclations of the law, for a mere $20,000, without any admission or

diudication of legal wi ong,damgﬁ would be pm@mty anfair and would encourage and embolden the

ad
Ci t/ violator and other similarly situated persons in the regulated community to violate the law in the
future when it Is econormically beneficial to do s g:,z , this would be inconsistent with the Water
Board's Enforcement Policy to deter the same or similat vzz:x%a"sk:ms-; i future.

—_

Therefore, the %@gimz%% Board should reguire an admission from 'ie} City or %}@E«" adjudication of
tha

E"*!"'%"iy The citizens of California deserve better than having theilr hard-earned tax dollars being spent
on a project { i”a% was constructed in violation of sever ‘g%é laws, mim, and E’“eguéa 18 by a municipality
that holds its own citizens to a &"T”%%.jf;?h higher standard than it holds for itself,

Issue #4 - Reguest for Amendment of Exhibit A, Paragranh 5 and Reguest for Imposition of
Administrative Civil Liability for City's Fallure to Implement Mitigation Measure BIO-6 (BIO-
3} in Violation of Condition No. 8 of the Certification and for Knowingly Submitting False
Information to the Regional Board in Response to the Order for Technical Report

The Certification for the City’s project was conditioned on the City's performance of Condition No. 8,
which provides the following:



The Mitigation and Monitoring Plan, as proposed in Attachment 4 of the Application, Mitigation
and Monitoring Plan for Trancas Crossing Park Bank Stabilization and Restoration Plan, dated
February 16, 2010, as amended May 10, 2010, shall be successfully completed. Any proposed
changes to the Mitigation and Monitoring Plan must be approved in writing by the Water Board
Executive Officer;

This legally significant condition was not included in the Certification conditions set forth in Exhibit A,
Paragraph 5, and therefore, | am requesting the Regional Board amend this paragraph to include it.

When the City applied to the Regional Board for Certification in February 2010, it submitted the
Mitigation and Monitoring Plan (MMP) for its Trancas Crossing Park project. The MMP included
Mitigation Measure BIO-6, which was adopted pursuant to CEQA and made a condition of project
approval. Mitigation Measure BIO-6 states, in relevant part, the following:

“During construction, the following measures shall be implemented to reduce indirect effects on
riparian and wetland communities downstrearn and adjacent to the construction site.”

“Construction will take place during the dry season.”

The City submitted a “refined” version of the mitigation measures to the Regional Board in May 2010.
Mitigation Measure BIO-6 was re-designated “Mitigation Measure BIO-3.”  Notably, Mitigation
Measure BIO-3 contains the same relevant language as Mitigation Measure BIO-6:

uring construction, the following measures shall be implemented to reduce indirect effects on
riparian and wetland communities downstream and adjacent to the construction site.”

i

“Construction will take place during the dry season.

“E‘"h@ mandatory language used in this mitigation measure is plain and clear, and as conceded by the City
n public records, the dry season is April 30" to Of“mbcr ] %Lh of any given year. Equally clear, the City
was legally obligated to implement this measure because it was adopted pursuant to CEQA, made a
condition of project approval, and included in the MMP subimitted to the Board. Condition No. 8 of the
Cer t;lfzc‘mz@n chu;rwé successtul completion of the MMP. Further, any proposed change in the City's
MMP required the written approval of the Water Board Executive Officer,

There is no aw:m i the Clity understood that it was legally required to construct its project during the
dry season. Public records clearly show this, especially the City Manager’'s memo to the é\&@mi Ey

Council, mm October 8, 2010, which a@k nowledges that é:@'w"r iction h mi to cease by October 15" and

would then start back up in spring 201! ngo\/@ when the City Manager guickly discovered that it
would b impossible to finish the project within the grant funding deadline if it walted to construct the

project during the dry season in spring 2011, it suddenly became okay to disregard the law.

I typical City fashion, the City ighored the pleas of its law-abiding citizens to implement Mitigation
Measure BIO-6 (BIO-3) bmau e tts first priority was ensuring that it completed the project within the
grant deadlines so that it could maintain unexpended grant funds and avoid liability for grant funds
already dispersed. The fact is the City constructed its project throughout the entire amy season, and it
was so flagrant in its fallure to implement this mandatory measure that it engaged in construction
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activities with heavy equipment during rain events and in wet conditions. Riparian and wetland
communities downstream and adjacent to the construction site were harmed as a result of the City's
failure implement the required mitigation measure. such disregard for the law is disgusting, especially
by a municipality.

As mentioned previously, project approval and Certification were conditioned on implementation of
Mitigation Measure BIO-6 (BIO-3), which the City did not successfully implement. The City did not have
the legal authority to pick and choose which parts of Mitigation Measure BIO-6 (BIO-3) that it wanted to
comply with and which parts it wanted to ignore. Moreover, the City did not obtain the written
approval of the Water Board Executive Officer to change the MMP and eliminate the mandatory
requirement that construction take place during the dry season; that was also a condition of the
Certification.

The City provided false information to the Regional Board in its technical report when it stated that
“construction of Trancas Crossing Park was completed in accordance with the project plans and the
project’s Mitigation and Monitoring Plan” and that the “refined construction avoidance mitigation
measures listed in the Mitigation and Monitoring Plan were followed during the construction.”
Those assertions are simply not true.

When the City constructed its project during the rainy season, which was not in accordance with the
MMP or “refined construction avoidance mitigation measures,” it removed approximately 370 feet of
petroleum-based asphalt in the rain. There is photo documentation of this. The removal of asphalt was
not part of the approved project, and this action was not in the project plans or considered pursuant to
CEQA. Also, the project property was flooded during the time the City was constructing sections of its
10-foot wide asphalt trail.

Aside from failing to implement Mitigation Measure BIO-6 (BIO-3), the City did unpermitted vegetation
removal and grading along the Napa River bank during the rainy season in an area that was not included
in the project plans it submitted to the Board as part of its application for Certification. | sent pictures of
that particular area to the Regional Board as part of my original complaint. Also, the California
Department of Fish and Game was notified of this violation, and the Department required the City install
mitigation plantings in the disturbed area. providing false information should never be acceptable to
the Regional Board, and such acts should not go unpunished. Therefore, [ am requesting the Regional
Board prosecute the City for providing false information to Regional Board in response to the Order for
Technical Report.

3 o

wlusion

There is a disturbing pattern emerging int the way the City conducts its municipal affairs. [t values money
over anything else (including the environment), it often flouts the law, it never admits liability even
when it is clearly in the wrong, and it resents citizens who demand that the City play by the same rules
as everyone else. While it is proficient at feigning the appearance of compliance, in reality, it operates
according to its own agenda, irrespective of the law. In fact, the City and its outside counsel have spent
countless hours engaged in legal acrobatics, trying to maneuver around the law, twisting and contorting
plain and clear language intc new and novel meanings that defy all logic while still contradicting the
City’s own public records.

2]



The Regional Board correctly determined that the City violated the law. Notably, the State grant
agreements required the City to comply with the law at all times. Failure by the City to complete its
project in compliance with the law is a breach of the State grant agreements, making the City
immediately liable for reimbursement of $2,330,811 in Proposition 50 and 40 grant funds.

The proposed Settlement Agreement and Stipulated Order absolve the City of all legal liability for all
violations without including any admission that the City violated the law. Thus, it would be a major
impediment for citizens who are seeking to legally compel reimbursement of grant funds back to the
State based on the City’s multiple violations of law. Further, it would give the City-violator an unfair
competitive advantage over the law-abiding municipalities who competed for the same grant funds; this
would be inconsistent with the Water Board’s Enforcement policy to fully eliminate any competitive and
economic advantage obtained through violating the law. Moreover, the practical effect of the proposed
Order would be to allow the City to benefit economically from its violations of law, which goes against
the intent and purpose of California Water Code section 13385(e).

Like DNA evidence incriminating a criminal defendant, there is clear and ample evidence of the City's
civil offenses. The citizens of Napa and the taxpayers of California are the victims in this case. By
adopting this Order, the victims would not be receiving the justice they deserve.

Most significantly, the proposed Settlement Agreement and Stipulated Order must not be adopted
because the stipulated liability of $20,000 does not recover all economic benefit der ived from the City's
violation as required by California Water Code section 13385(e) and discussed at length in this comment
letter. There are several public records that establish the City’s avoidance costs, including its
construction contract with Elite Landscaping, Inc., State grant agreements, and the City's own
declarations signed under penalty of perjury during the "ele\/an’t time period. Even Judge Francisca P.
Tisher ruled that project delay would “harm” the City. This is a legally significant fact that warrants a
hearing before the Water Board.

Please respond to each of the issues set forth in this comment fetter, and please inform me %mw the
Regional Board will proceed in response to the legally significant f facts brought to its attention in this
letter. 1can be contacted at{

Thank you for your consideration of these comments.

Respectfully,

fMonique Brown

10



After reviewing the redline and draft version of the proposed Settlement Agreement and Stipulation for
Entry of Administrative Civil Liability Order and the City’s comments thereon, | am appalled that the City
would continue to make false statements to the Regional Board and that the Regional Board would rely
on these false statements in drafting the final version of the proposed Settlement Agreement and
Stipulated Order.

In the draft, the Regional Board's prosecution team correctly alleged that “the City failed to obtain
coverage under the Construction Storm Water Permit prior to the start of construction of the Park
Project, and failed to comply with the conditions of the Construction Storm Water Permit and the
Certification, including inadeguate implementation of effective erosion and sediment contro!l measures
necessary to minimize the discharge of pollutants to waters of the State and United States in violation of
the Certification Storm Water Permit, The Prosecution Team's allegations are described in Exhibit A,
attached hereto and incorporated herein by this reference. The City admits that ...”

Why was the language, underlined above, omitted from the final version? Why would the Regional
Board correctly allege that there was inadequate implementation of effective erosion and sediment
control measures, and then withdraw it based upon the false, unreliable representation by Mark Tomko,
the City’s project construction manager responsible for the violation, that adequate and effective
erosion controls were implemented “so this can be deleted.” The photo documentation that was sent
to the Regional Board and the testimony of Suzanne Gilmore of the California Department of Fish and
Game clearly demonstrate otherwise. Further, Mark Tomko can be discredited by his false testimony at
the first Napa City Council meeting in May 2011.

The City absolutely failed to implement effective and adequate erosion control measures. [t removed
trees and vegetation along the banks of the Napa River in at least two locations without disclosing it to
permitting agencies and without implementing adequate erosion control measures. If the Regional
Board reviews the application materials and project vegetation removal plans, it will see that the City
failed to disclose that it was going to remove a significant amount of riparian veg@taté&n a%mg the Napa
River banks. Furthermore, it scattered tree branches, sediment and debris on the river bank in an area
where the City removed all riparian vegetation %ab&aqwm%%y this area was washed out by ﬁawng and
the bank failed. The City’'s unpermitied disturbance and de-vegetation of the river bank during the

é naﬁi_yg»;{j which is identified on the

winter caused a large amount of soll and sediment to enter the |

tion 303(d} list of impaired water bodies. Please review the photos | sent to the Regional Board i

une 2011 showing the washed out river bank and the vegetative debris scattered along the bank.

v removal along Salvador Creek, the City's

s approved for vege

Aside from the two specific a

contractor aggressively sprayed the extensive berm of non-native blackberry thickets imbedded along

the creek banks in between the approved locations designated as the lower and upper bank stabilization
sites. Mr. Brown, the adjacent property owner, witnessed this and attests to this. Further, the Regional
Board received a copy of an e-mail from the City's biclogist to the Department of Fish and Game

onfirming the City planned to spray the entire riparian mmd@ . and not just the two (2} approved

Siabi%tzatsom areas along the creek.



As a result of the City’s failure to implement erosion control measures and adopted CEQA mitigation
measures along the creek banks where it sprayed the non-native blackberry thickets and other invasive
species, a portion of the creek’s eastern bank severely eroded during a storm event and a substantial
amount of soil and sediment entered the watercourse, including trees.

2011, As the Regional Board can see from those photos, the erosion started from the top of the bank.
Blackberries embedded at this location along the bank were aggressively sprayed by the City’s
contractor. No erosion control measures were used to stabilize this area, and not surprisingly, the bank
failed during a storm event. There is a clear casual connection. '

Suzanne Gilmore of Fish and Game confirmed that there were several compliance issues with the City’s
contractor in regard to implementing adequate erosion control measures and re-vegetating the banks as
required. The requisite erosion control measures were not implemented after disturbing the banks.

Ms. Gilmore verified that the contractor threw a few tarps over some portions of the disturbed banks
along Salvador Creek and then failed to re-vegetate in a timely manner as required, Eventually, the
proper erosion control measures were put in place, but this occurred after the rainy season began, after

storm events had taken piac:e and after the Ci’tv was contacted by the California Department of Fish and

major ﬂood event mundated the project site. Photos of the flooded project site were sent to the
Regional Board in June 2011

Is the Regional Board aware that hydroseeding of all disturbed slopes was required to be completed by
October 1st and that growth was to be established by November 1st per the City’s adopted Mitigation
Measure GEO-37 Why adopt Mitigation Measures pursuant to CEQA and make them a condition of
project approval if they mean absolutely nothing and no permitting agency or respor nsible agency is
willing to enforce them? How is that fair? How is that environmental justice?

Further, the Regional Board ¢ E%Efé’fgc—?é that the City violated its Certification when it failed to keep

equipment out of standing or flowing water. Again, why would the Reg sional Board withdraw that
a?é@gatécm based upon Mark Tomko's false statement when there were several eyewitness accounts of

% 5

the City operating heavy equipment in standing storm water throughout the rainy season, when no

7

rom the City’s consultis

£
[

take place per Mitigation Measure BIO-3, Also, an e-mail

construction was

0

biologist confirms the eyewitness accournts of the City operating equipment in Salvador Creek when the

coffer dam was not functioning and when the water depth between the two coffer dams was as high as

the depth of the creek upstream of the upper coffer dam. Jim, the City’s biologist, stated in his e-vall
i Fe

that “it appears the coffer system is not working at all” and that “this isn’t the normal condition of

infiltration associated with a creek construction project.” The City was under a tight i weline, and the

contractor continued to worlk in Salvador Creek under those conditions. A su%js;'z:e}m;saé amount of

sediments was discharged into the Napa River at the start of each construction day for at least 6 days.

In responding to the Regional Board’s Order for Technical Report, the City made several false statements
to the Regional Board. Just consider Mtiegaum Measure BIO-1. The City clearly violated its



Certification, and failed to obtain permit coverage under the Construction Storm Water Permit prior to
starting to construction. How can the City claim that it had obtained all permits for in-channel
construction when it clearly did not have permit coverage under the Construction Storm Water Permit?
is the Regional Board going to accept this?

This project is just one of many where the City has failed to comply with the law; the only difference
here is that its violations of law were brought to the direct attention of the Regional Board by vigilant,
law-abiding citizens. The City’s violations are so obvious that it would be a miscarriage of justice not to
hold the City responsible for each and every violation. Initially, the Regional Board was going to require
the City to admit legal liability, and  am requesting the Regional Board follow through with this.

Thank you for your consideration of these comments.
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I RIVER PARKWAY PROJECTS

Eliglbls River Parkway Prajects - The items below provide examples of Project elements
which meet statutory conditions. (This is pot a comprehensive list.)

« Create or expand trails for walking, bicycling and/or equestrian activities that are |« Projects that do not meet all statutory requirements.

compatible with other conservation objectives. ¢ Projects with no river or stream linkage,

¢ Improve existing river parkways by providing amenities such as picnic and rest areas, |« Projects that include Acquisition of property that cannot be
shade ramadas, ete, purchased at Fair Market Value,

«  Provide river access for non-raatorized activitles such as fishing, canceing, etc. ¢ Operations and maintenance projects.

@ Acquire properly along a river to be used for Compatible Recreational Opportunitis ¢ Planning projects.
such as picnics, nature viewing, efc. «  Programmatic projects, such as education and outreach.

s Relocate or reconstruct existlng trails to coirect environmental damage, »  Prejects that exclusively fulfill mitigation requirements.

ﬁibﬂgf s Active recreation projects (including playgrounds, skateboard
Convert channelized streams or dvars 1o a mors historical flow pattern that will parks, basketball courts and ball fields),
pramote the structure, function and dynamics of Riparian and Riverine habitet, s Recreational opportunities that are not compatible with the

e Acguire land that will be managed to increase the size snd quality of existing Riparian specific enviroriment or location in which they are being
Habitat. situated,

f\c*moveu mohc and/m mvasive plants along stream corridors that damage habitat, P thetupareds spendor faolfiste moioized use &f

a flood management plan ar flood management project
w>~p¢md exial uu; mvu Parkway by scquiting adfacent lands o sccommodate periodic

an wﬁgﬁ used by nm:mai&m&sﬁ fall ugers),
: i ; nedurzadise,

flooding. » N alltles dmaln :
= Restore tand to natural floodplain foms, including wetland areas that wilt o pm}pd& funqu pnmaniy mfr(gsi;u(;tmo which will not (@s,ulf it
accommodate perindic flooding. useable amenities for the public at the conclusion of the

e Acguire sfreamsid@ parcels that have historicafly flonded o become a Rivi ject Performance Period,

s Porkdng Biorbiidgesy (Parking arses may be funded only ae

EJOHVE‘FL 13 Iand ﬁom indusirial use into multhuse areas such as foodplains, geneceREary BUl minor companert of & lerger Project that
wetlands, public trafls, etc. makes the River Parkway accessible io the public. Smal

«  Revitalize urban neighborhoods by remaoving abandoned structures along the riverfront bridges thet. provide nommololieed  S00858  OVEr  BmTOW
to provide open space with river accass for the public, portons of rivers/streams are penniseible.)

stong a verfront to expand exist

= Acguire comercial or sgriculiurs! prop g River |« Dredging behind dams 1o reduce siltation, or for other

Parkways. PUIpOSEs,
sonservation and Injerpretive Enhancementy = Projects that construct multiple-use buildings, educationat
#  Construct an overlook area for a restored wetland with interpretive sighage, where the facifities or regional community centers.
public can observe the project benafits, s Renovation or restoration of strictures on convened rveriont
fand,

ihlic viewlng without

¢ Construct a boardwalk adjacent to sensiiive habitat o allow
disturbing dora or fauna,

@ Davelop open-space arsas such as demonstration gardens/basing that ilustrate

Restoration/conservalion project benefits,

= Provide informational displays, interpretive kiosks and signage o present
information/maps about the River Parkway, ite Resforation projects, wildlife, ete,

s Construct small scale structures designed to secure kiosks and displays,
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