Appendix D
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	Watt SSR - 8-14
	Evaluation of PPA Criteria

	AMD-Watt - revised tent res - 8-14
	AMD Watt PPA - 8-14
	I. Introduction
	II. Definitions
	III. Findings of Fact
	1. The Property is within the jurisdiction of the Regional Water Board due to the Known Conditions. The Regional Water Board enters into this Agreement pursuant to California Water Code sections 13000 et seq. The Regional Water Board may release and covenant not to sue or assert claims for environmental investigation or remediation or other related claims against prospective purchasers, and related parties, of environmentally impacted properties, especially where, as here, the agreement is sufficiently in the public interest.
	2. The Property has been used as an electronics manufacturing and office facility since 1974 by two owner/operators, including Advanced Micro Devices, Inc. (“AMD”) from 1974 through 2003 and Spansion from 2003 through January 2014. The Property is approximately 24.5 acres in size and is generally flat with an elevation of about 41 feet above mean sea level (MSL). Two low-rise buildings, the AMD-915 main building and former AMD Submicron Development Center (SDC) building are located in the central and southwestern portions of the Property. The two buildings are connected by a hallway. The third building, identified as 943 DeGuigne Drive, is located in the eastern portion of the Property. The remainder of the Property is occupied by paved parking areas and landscaping. East Duane Avenue is to the north of the Property with residences present on the north side of East Duane Avenue. Fair Oaks Park and City of Sunnyvale School District property are located to the west of the Property. Industrial and commercial properties are located immediately to the east and south of the Property. At least one residential development is under construction nearby to the east of Property, southeast of the intersection of DeGuigne Avenue and East Duane Avenue. Several Superfund sites are located in close proximity to the Property in the hydraulically up-gradient (southerly) direction.  Spansion has completed the decommissioning of its on-property operational facility under the oversight of the City of Sunnyvale, which is the Certified Unified Program Agency (CUPA), and anticipates vacating the Property within the next 12-24 months.
	3. The Property is located in the Santa Clara Valley groundwater basin, a structural basin filled with marine and alluvial sediments. Groundwater is encountered first at a depth of approximately 10 feet below ground surface (bgs) and generally flows north toward the San Francisco Bay. The Property is underlain by alluvial soils, with four water-bearing zones comprised of several relatively thin, channel-like deposits of sands and gravels. The four water-bearing zones are both vertically and laterally separated by less permeable silty clays. Due to subsurface heterogeneity, different vertical depth interpretations of the four water-bearing zones are common. The different interpretations are likely associated with the complex nature of the alluvial system beneath the Property, where sand zones comprise elongate, channel-type deposits that can occur at various depths and widths, with a meandering three-dimensional configuration, rather than a series of horizontal, continuous layers.
	4. No active new source of pollutants is believed to be currently discharging on the Property. Groundwater flows generally northward, toward San Francisco Bay, following the area topography. The groundwater depth and flow direction may also be locally affected by the groundwater extraction and treatment (GWET) system that operates at the Property.
	5. The Buyer proposes to convert the Property to residential and commercial use, and i) implement the approved soil management plan (SMP), (ii) complete a vapor intrusion investigation work plan and investigation after building demolition, (iii) submit a vapor mitigation plan (VMP) that reflects the results of the vapor intrusion investigation, and (iv) implement the VMP, including any long-term operation and maintenance. The VMP will be consistent with Cal/EPA and U.S. EPA guidance, will use 10-6 cancer risk as the risk level, and will use the lower of the then-current Regional Water Board's environmental screening levels (ESLs) and the U.S. EPA's regional screening levels or a site-specific risk assessment to interpret the 10-6 cancer risk level. 
	6. Known groundwater and soil contamination at the Property has been remediated since 1982. Groundwater continues to be remediated today by AMD under Regional Water Board Order No. 91-101 (“Order”) via a GWET system that collects and treats groundwater containing volatile organic compounds (VOCs) such as trichloroethylene and cis-1,2-dichloroethene historically discharged from several on-property and off-property locations, including other nearby Superfund sites.
	7. Pursuant to the Order, a deed restriction was recorded against the Property on August 7, 1992. Because the existing deed restriction does not comply with the requirements of California Civil Code section 1471, the Buyer will record a new “Covenant and Environmental Restriction on Property” (“Deed Restriction”) against the Property in accordance with the requirements of Civil Code section 1471. The Deed Restriction will prohibit extraction of groundwater for purposes other than monitoring and remediation and will require that activities that disturb the soil beneath the Property, such as grading, excavation, removal, etc., shall be undertaken in accordance with the SMP. The Deed Restriction is binding upon successors.
	8. The Buyer is not a responsible party or affiliated with a responsible party for the Known Conditions. The Buyer was not an owner of the Property prior to January 2014, which is when the Buyer purchased the Property from Spansion. The sole interest of the Buyer in the Property is to redevelop the Property.
	9. The Buyer is arranging for the redevelopment of the Property to a productive use that will benefit the public and the community. Estimated benefits to the community include infilling, the use of existing infrastructure, providing jobs for construction workers, the addition of needed housing for the people of the Bay Area, and increased payroll, sales, and income taxes accruing to the State and the City of Sunnyvale. Redevelopment of the Property will have water quality benefits by providing access to previously inaccessible onsite areas beneath the buildings where polluted soil may remain for any necessary sampling, cleanup, and monitoring and by reducing the pressure for urban sprawl (and its associated water quality impacts). 
	10. By entering into this Agreement, the Buyer certifies that to the best of its knowledge and belief, it has fully and accurately disclosed to the Regional Water Board any and all known information about pollution and/or contamination of the Property.
	11. Except for the Order, the Property is not the subject of active enforcement actions or agreement(s) with another agency to address the residual pollution at the Property.
	12. The Buyer will pay for all reasonable costs associated with the Regional Water Board’s development and oversight of this Mutual Release pursuant to the California Water Code.
	13. In order to ensure that no activities at the Property, with the exercise of due care, will aggravate, contribute to or create a condition of pollution or nuisance as a result of the Known Conditions, this Mutual Release requires compliance with the Deed Restriction on the Property, as more fully set forth below.

	IV. Agreement
	1. In accordance with the Resolution, the Regional Water Board expressly finds that the Released Parties shall not be liable or otherwise responsible for such Known Conditions and hereby covenants and agrees not to initiate, bring, or support any claim, order, demand, enforcement action or other civil or administrative proceeding against the Released Parties or their respective successors and assigns with respect to such Known Conditions under any local, State, or federal statute, common law, or equitable doctrine, including, but not limited to, in their entirety, the United States Code, the various California codes, or other applicable laws, regulations, ordinances, or civil, judicial or administrative authorities, having application to the handling, release, presence, migration to, through, or from, cleanup, containment, or maintenance of the Known Conditions at, on, under, or originating from or migrating to the Property, or any portion thereof. This Mutual Release shall inure to the benefit of, and pass with each and every portion of, the Property and shall benefit any respective successors, including without limitation purchasers of a portion of the Property, and assignees of the Released Parties, provided such successors and assignees did not cause or contribute to the Known Conditions and provided further each such party that is not a signatory to this Mutual Release executes a written instrument in the form of Exhibit B hereof.
	2. This Release shall remain effective notwithstanding the revocation or modification of the Resolution or the Order and shall be without prejudice to the ability of the Regional Water Board to take action against any party other than the Released Parties, relating to the investigation, cleanup, or cost of investigation or cleanup of the Known Conditions.  Nothing contained in this Mutual Release is intended to waive, limit, preclude, diminish, or hinder any right of the Released Parties now or in the future available in law, equity, or by agreement. 
	3. The Released Parties shall (i) exercise due care at the Property with respect to the Known Conditions, (ii) comply with the requirements and conditions of the Mutual Release, (iii) record and comply with the Deed Restriction, (iv) implement the approved SMP, (v) complete a vapor intrusion investigation work plan and investigation after building demolition, (vi) submit a VMP that reflects the results of the vapor intrusion investigation, (vii) implement the VMP, including any long-term operation and maintenance, (viii) comply with all applicable local, State, and federal laws and regulations regarding the Property, and (ix) cooperate in providing the Regional Water Board and AMD or their successors or assigns reasonable access to the Property for any necessary monitoring purposes and any necessary operation, maintenance, and repair of wells and remediation facilities. The VMP shall be consistent with Cal/EPA and U.S. EPA guidance, will use 10-6 cancer risk as the risk level, and will use the lower of the then current Regional Water Board's ESLs and the U.S. EPA's regional screening levels or a site-specific risk assessment to interpret the 10-6 cancer risk level.
	4. Notwithstanding any other provisions of this Mutual Release, the Regional Water Board reserves the right to assert any claims, enforcement actions, or other civil or administrative proceedings against any Released Party arising after the Effective Date that are based on the failure of the respective Released Party to implement the items in Paragraph IV.3 above. If the Regional Water Board determines that a Released Party has failed to materially comply with any of these enumerated requirements, after notice and reasonable opportunity for cure, and the Regional Water Board elects to proceed against that Released Party, then this Mutual Release shall be suspended as to that Released Party, and the Regional Water Board and the Released Party shall then have any rights or defenses they would have had as if this Mutual Release and Covenant Not to Sue had not existed. If, following such proceeding, the Regional Water Board determines such action to be warranted, it may declare this Mutual Release to be null and void, with respect to that specific Released Party.
	5. The reservation by the Regional Water Board set forth in Paragraph IV.4 shall be separately and distinctly applied with respect to each of the Released Parties, the intent being that failure by a particular Released Party to comply with any applicable requirement shall not render the Regional Water Board’s covenant inapplicable to any other Released Party. Nothing contained in this Mutual Release shall be deemed a waiver of, or a release by, any Released Party of any defense available to such Released Party in response to any claim, order, demand, enforcement action, or other civil or administrative proceeding by the Regional Water Board in contravention of this Mutual Release.
	6. In partial consideration therefore, the Released Parties, on behalf of themselves and their respective successors in interest, hereby release and covenant not to sue the Regional Water Board, its authorized officers, employees, or representatives, with respect to any and all liability or claims associated with or arising out of the Known Conditions.
	7. The Mutual Release shall not prohibit the Regional Water Board from asserting any claim, enforcement action, or other civil or administrative proceeding related to any condition of pollution at, under, or originating from the Property that are not Known Conditions. 
	8. Each Released Party not represented as a signatory below shall, as a precondition to receiving the benefits conferred by this Mutual Release, execute a written instrument in the form attached hereto and incorporated by reference as Exhibit B. Execution and mailing of Exhibit B to the Regional Water Board by or on behalf of any corporation, partnership, or other entity, shall be sufficient to confer the benefits of the Mutual Release upon all affiliates, parent or subsidiary corporations, and the respective directors, officers, employees, partners, members, agents, successors, and assigns of each such entity.
	9. This Mutual Release shall be in full force and effect from the Effective Date. The Effective Date shall be January 23, 2014, the date upon which the Buyer took title to the Property. The Buyer shall have ninety (90) days from the date of approval by resolution by the Regional Water Board to record the Mutual Release and Exhibits A and B against the Property.  A copy of the recorded Mutual Release and Exhibits A and B shall be provided to the Regional Water Board within twenty (20) days of the recording. The Regional Water Board shall provide acknowledgement of receipt of the recording. Notwithstanding anything to the contrary in the foregoing, if the Buyer or its successor(s) fails to record the Mutual Release and Exhibits A and B within the time frame set forth above, and the Regional Water Board or its Executive Officer in its discretion does not extend the time, this Mutual Release shall terminate.
	10. This Mutual Release may be executed in one or more counterparts, each such counterpart being deemed an original but all counterparts constituting a single instrument.
	11. Each of the undersigned parties hereby certifies and warrants that he or she is authorized to bind his or her agency or entity to the continuing obligations described herein.
	12. All notices or other communications required or permitted hereunder shall be sent to the following entities:
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