CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

In the matter of:

VALERO REFINING SETTLEMENT AGREEMENT AND
COMPANY-CALIFORNIA, STIPULATION FOR ENTRY OF
SOLANO COUNTY ADMINISTRATIVE CIVIL LIABILITY

Improper Operation of Treatment
System Resulting in Effluent Limit
Violations

ORDER No. R2-2017-101

R T R N S

Section I: INTRODUCTION

1. This Settlement Agreement and Stipulation for Entry of Administrative Civil Liability
Order (Stipulated Order) is entered into by and between the California Regional
Water Quality Control Board, San Francisco Bay Region, Prosecution Team
(Prosecution Team), and Valero Refining Company-California (Settling Respondent)
(collectively Parties), and is presented to the California Regional Water Quality
Control Board. San Francisco Bay Region (Regional Water Board), or its delegate,
for adoption as an Order by settlement, pursuant to Government Code
section 11415.60. This Stipulated Order resolves the violations alleged herein by the
imposition of administrative civil liability against Settling Respondent in the amount
of $179,000.

Section II: RECITALS

2. The Settling Respondent owns and operates the Valero Benicia Refinery (Refinery)
located at 3400 East Second Street, Benicia CA 94510.

3. The Refinery discharges wastewater and stormwater to Suisun Bay and Carquinez
Strait, waters of the State and United States within the Suisun Basin watershed.

4. The Refinery operations are regulated pursuant to National Pollutant Discharge
Elimination System NPDES Permit No. CA0005550, Order R2-2015-0037 (Permit).

5. Pursuant to California Water Code section 13260, the Settling Respondent filed a
Report of Waste Discharge and submitted an application for reissuance of its Waste
Discharge Requirements (WDRs) and NPDES permit on June 26, 2014. The WDRs
contain, among other items, prohibitions, effluent limitations, and monitoring and
reporting requirements with which the Settling Respondent must comply.
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Settlement Agreement and Stipulated Administrative Civil Liability
Valero Refining Company-California

6. The Refinery can process 165,000 barrels per day of crude oil, producing
hydrocarbon products, byproducts, and intermediates. The Refinery wastewaters
include asphalt plant wastewater, sour water (i.e., process wastewater containing
significant hydrogen sulfide), crude water from onsite and offsite storage facilities,
cooling tower and steam boiler blowdown, raw water treatment backwash, process
area stormwater runoff, and miscellaneous wastewaters.

7. The combined wastewater is treated first by an activated sludge treatment system
consisting of aeration cells with corresponding clarifiers, then an induced air flotation
system that floats residual solids, and finally a reactor clarifier that co-precipitates
selenium as selenite using ferric chloride, pH adjustment, and polymer addition to
enhance flocculation. The resulting iron sludge can then be reused or disposed of.

8. Water that passes through all the above treatment steps is then discharged to Suisun
Bay through a submerged diffuser approximately 1,100 feet offshore.

9. Provision IV.A (Table 4) of the Permit contains, in part, the following effluent
limitations with which the Settling Respondent is required to maintain compliance at
Discharge Point No. 001: -

Effluent Limitations
Maximum Daily | Average Monthly

Parameter Units

Biochemical Oxygen Demand,

5-day @ 20°C (BODs) Ibs/day 3,400 1,900
Chemical Oxygen Demand (COD) lbs/day 24,000 13,000
Oil and Grease 1bs/day 1,000 550
Phenolic Compounds (4AAP) lbs/day 25 12
Sulfide lbs/day 21 10
Total Suspended Solids (TSS) 1bs/day 2,400 1,500

: Ibs/day 2,000 1,000
Total Ammonia, as N mg/L 20 57
Total Chromium Ibs/day 46 16
Chromium (VI) 'ﬁ;ﬁy 2.;,29 ;g’
Bis(2-Ethylhexyl)Phthalate pg/L 110 53
Chronic Toxicity TUc 10 ==
Copper, Total Recoverable pg/L 120 58
Cyanide, Total ug/L 42 19
Dioxin-TEQ ug/L 2.8 x 10 1.4 x 10
Selenium, Total Recoverable ug/L 50 42
pH 5“:‘;"1?;” 6.0 —9.0

10. On January 18, 2016, the Settling Respondent discharged partially treated wastewater
into waters of the State and United States, violating the Permit. Operator error on
January 18, 2016, resulted in the failure of the iron co-precipitation unit to maintain a
stable sludge bed inside the reactor clarifier, resulting in the discharge of partially
treated wastewater. The effluent exceeded the daily loading limit for TSS, as well as
the daily and monthly concentration limits for selenium:
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1.

16.

17.

Date Parameter Effluent Limitation Reported Value
1/18/2016 TSS 2,400 Ibs/day 5265 Ib/day
1/18/2016 Selenium 50 pg/L (Max Daily) 110 pg/L
1/18/2016 Selenium 42 pg/L (Avg Monthly) 42.75 ng/LL

Pursuant to Water Code section 13385, subdivisions (a)(2), (¢)(1), and (c)(2), the
violations listed above are subject to administrative civil liabilities of up to $10,000 per
violation for each day in which the violation occurred and $10 per gallon discharged in
excess of the first 1.000 gallons.

. The Settling Respondent’s self-monitoring report for December 2014 indicates that

the wastewater discharged from the Refinery exceeded the effluent limitations for
cyanide set forth in the Permit on six (6) occasions.

. Water Code section 133835, subdivision (h)(1), requires the Regional Water Board to

assess a mandatory minimum penalty (MMP) of three thousand dollars ($3,000) for
each serious violation.

. Water Code section 13385, subdivision (h)(2), defines a “serious violation™ as

“any waste discharge that violates the effluent limitations contained in the applicable
waste discharge requirements for a Group Il pollutant, as specified in Appendix A to
Section 123.45 of Title 40 of the Code of Federal Regulations, by 20 percent or more
or for a Group I pollutant, as specified in Appendix A to section 123.45 of Title 40 of
the Code of Federal Regulations, by 40 percent or more.” Five (5) of the December
2014 cyanide violations are subject to MMPs under Water Code section 13385,
subdivision (h).

. On October 13, 2016, the Prosecution Team issued Administrative Civil Liability

Complaint No. R2-2015-1024 (Complaint) to the Settling Respondent, proposing
penalties totaling $197,000, including $15,000 in MMPs. The Complaint is attached
hereto as Attachment A and incorporated herein by reference.

To resolve the alleged violations in Section II, paragraphs 2 to 15, by consent and
without further administrative proceedings, the Parties have agreed to the imposition
of an administrative civil liability of $179,000 against the Settling Respondent.

The settlement amount is less than the liability amount the Prosecution Team asserted
using Steps 1 through 10 of the State Water Resources Control Board’s (State Water
Board’s) Water Quality Enforcement Policy (May 2010) (Enforcement Policy) as
shown in Attachment A. The settlement is less because the Settling Respondent
presented additional evidence showing the timing of the January 18, 2016, spill,
noting that it occurred between 10:00 and 18:00 hours, rather than 10:00 to 19:00
hours as originally reported, resulting in a total discharge volume calculation change
from 1.13 million gallons to 1.11 million gallons. Furthermore, in light of the risk of
potentially drawn out and costly litigation, the Parties have agreed to reduce the
asserted liability by $18.500, for a total liability of $179,000. Payment of $89,500
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to the State Water Pollution Cleanup and Abatement Account is due no later than
30 days following the Regional Water Board executing this Order. The remaining
$89.500 in penalties shall be suspended upon completion of a Supplemental
Environmental Project (SEP).

18. The Parties have agreed to settle the matter without administrative or civil litigation.
and to present this Stipulated Order to the Regional Water Board, or its delegate, for
adoption as a Stipulated Order by settlement, pursuant to Government Code section
11415.60.

19. The Prosecution Team believes that the resolution of the alleged violations is fair and
reasonable and fulfills all of its enforcement objectives, that no further action is
warranted concerning these violations except as provided in this Stipulated Order, and
that this Stipulated Order is in the public’s best interest.

Section III: STIPULATIONS

The Parties incorporate the foregoing Recitals and stipulate to the following:

20. Administrative Civil Liability: The Settling Respondent hereby agrees to the
imposition of an administrative civil liability totaling $179,000 to resolve the alleged
violations as set forth in Section II as follows:

a. No later than 30 days after the Regional Water Board, or its delegate, signs this
Stipulated Order, the Settling Respondent shall submit a check for $89,500 made
payable to the “State Water Pollution Cleanup and Abatement Account,” referring
to the Order number on page one of this Stipulated Order and mailing it to:

State Water Resources Control Board Accounting Office
Attn: ACL Payment

P.O. Box 1888

Sacramento, CA 95812-1888

The Settling Respondent shall email a copy of the check to the State Water Board
Office of Enforcement (John.Prager@waterboards.ca.gov) and the Regional
Water Board (Habte Kifle@waterboards.ca.gov).

b. The Settling Respondent agrees that $89,500 of the administrative liability
amount shall be paid to the Regional Monitoring Program care of the San
Francisco Estuary Institute for implementation of a SEP as follows:

i. $89,500 (SEP Amount) shall be paid solely for use toward the SEP Fund for
the San Francisco Bay Regional Monitoring Program. The SEP Amount shall
be used for a selenium study. The goal of the study is to develop and pilot test
a selenium monitoring program in Suisun Bay. A complete description of this
project is provided in Attachment B.
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21.

24.

ii. An additional $4,500 shall be paid to the San Francisco Estuary Institute for
administration and oversight costs associated with the study described above.

iii. These payments shall be made no later than 30 days after the Regional Water
Board, or its delegate, signs this Stipulated Order. All payments associated
with the SEP shall be in the form of a single check payable to the “Regional
Monitoring Program,” referring to the Order number on page one of this
Stipulated Order, and mailed to Regional Monitoring Program c¢/o San
Francisco Estuary Institute, 4911 Central Avenue, Richmond, CA 94804.

A copy of the check shall be emailed to the Office of Enforcement and the
Regional Water Board at the addresses set forth above.

Supplemental Environmental Project: The Parties agree that, upon the Settling
Respondent paying the SEP Amount and oversight costs, the SEP Amount will be
treated as a suspended administrative civil liability for purposes of this Stipulated
Order. The Settling Respondent’s SEP obligations will be satisfactorily completed
upon the San Francisco Estuary Institute’s written notification to Regional Water
Board staff and Settling Respondent acknowledging that the Regional Monitoring
Program received payment of the SEP Amount and oversight costs from the Settling
Respondent and the payment will be spent on the project described in Section III,
paragraph 20(b)(i), in accordance with the terms of this Stipulated Order. The San
Francisco Estuary Institute’s annual and quarterly financial reports to the Regional
Water Board shall be considered a final post-project accounting of expenditures.

. Publicity Associated with the SEP: Whenever Settling Respondent or its agents or

subcontractors publicize one or more elements of the SEP, they shall state in a
prominent manner that the project is undertaken as part of a settlement to a Regional
Water Board enforcement action against the Settling Respondent.

. Regional Water Board is not Liable: Neither the Regional Water Board, its

members, nor staff shall be held as parties to, or guarantors of, any contract entered
into by Settling Respondent, its directors, officers, employees, agents, representatives,
or contractors in carrying out activities pursuant to this Stipulated Order.

Compliance with Applicable Laws: Settling Respondent understands that payment
of the administrative civil liability in accordance with the terms of this Stipulated
Order and compliance with the terms of this Stipulated Order are not a substitute for
compliance with applicable laws, and that continuing violations of the type alleged
herein may subject it to further enforcement, including additional administrative civil
liability.
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25,

26.

27.

29,

S0

Party Contacts for Communications related to this Stipulation and Order:
For the Regional Water Board: For Settling Respondent:
San Francisco Bay Regional Water Valero Refining Company-California

Quality Control Board Iren Suhami, Acting Env. Manager

Habte Kifle, staff 3400 East Second Street
1515 Clay Street, 14" Floor Benicia, California, 94510-1097
Oakland, CA 94612 Iren.Suhami(@valero.com
Habte.Kifle@waterboards.ca.gov (707) 745-7635

(510) 622-2371

Attorney’s Fees and Costs: Except as otherwise provided herein, Regional Water
Board and Settling Respondent shall bear all attorneys’ fees and costs arising from
the each’s own counsel in connection with the matters set forth herein.

Matters Addressed by this Stipulation: Upon the Regional Water Board’s or its
delegate’s adoption, this Stipulated Order represents a final and binding resolution
and settlement of the alleged violations as of the effective date of this Stipulated
Order. The provisions of this paragraph are expressly conditioned on the full payment
of the administrative civil liability by the deadlines specified in Section III,
paragraph 16, and Settling Respondent’s full satisfaction of the obligations described
in Section III, paragraph 20.

. Public Notice: The Settling Respondent understands that this Stipulated Order must

be noticed for a 30-day public review and comment period prior to consideration by
the Regional Water Board or its delegate. If significant new information is received
that reasonably affects the propriety of presenting this Stipulated Order to the
Regional Water Board, or its delegate, for adoption, the Prosecution Team may
unilaterally declare this Stipulated Order void and decide not to present it to the
Regional Water Board or its delegate. The Settling Respondent agrees that it may not
rescind or otherwise withdraw its approval of this proposed Stipulated Order.

Addressing Objections Raised During Public Comment Period: The Parties agree
that the procedure contemplated for the Regional Water Board’s or its delegate’s
adoption of the Order, and public review of this Stipulated Order is lawful and
adequate. The Parties understand that the Regional Water Board, or its delegate, has
the authority to require a public hearing on this Stipulated Order. In the event that
procedural objections are raised or the Regional Water Board requires a public
hearing prior to the Order becoming effective, the Parties agree to meet and confer
concerning any such objections, and may agree to revise or adjust the procedure or
this Stipulated Order, or both, as necessary or advisable under the circumstances.

Interpretation: This Stipulated Order shall be construed as if the Parties prepared it

jointly. Any uncertainty or ambiguity shall not be interpreted against Regional Water
Board or Settling Respondent. The Parties are represented by counsel in this matter.

Page 6 of 10



Settlement Agreement and Stipulated Administrative Civil Liability
Valero Refining Company-California

31

34.

Modification: The Parties shall not modify this Stipulated Order by oral
representation made before or after its execution. All modifications must be in
writing, signed by all Parties, and approved by the Regional Water Board or its
delegate.

. If the Stipulated Order Does Not Take Effect: In the event that the Stipulated

Order does not take effect because the Regional Water Board or its delegate does not
approve it, or the State Water Board or a court vacates it in whole or in part, the
Parties acknowledge that they expect to proceed to a contested evidentiary hearing
before the Regional Water Board to determine whether to assess administrative civil
liabilities for the underlying alleged violations, unless the Parties agree otherwise.
The Parties agree that all oral and written statements and agreements made during the
course of settlement discussions will not be admissible as evidence in the hearing.
The Parties agree to waive any and all objections based on settlement
communications in this matter, including but not limited to the following:

a. Objections related to prejudice or bias of any of the Regional Water Board
members or their advisors and any other objections that are premised in whole or
in part on the fact that the Regional Water Board members or their advisors were
exposed to some of the material facts and the Parties’ settlement positions as a
consequence of reviewing the Stipulation or the Order, or both, and therefore may
have formed impressions or conclusions prior to any contested evidentiary
hearing on the violation alleged herein in this matter; or

b. Laches or delay or other equitable defenses based on the time period for
administrative or judicial review to the extent this period has been extended by
these settlement proceedings.

. Waiver of Hearing: Settling Respondent has been informed of the rights Water Code

section 13323, subdivision (b), provides and hereby waives its right to a hearing
before the Regional Water Board prior to the Order’s adoption.

Waiver of Right to Petition or Appeal: Settling Respondent hereby waives its right
to petition the Regional Water Board’s adoption of the Order for review by the State
Water Board, and further waives its rights, if any, to appeal the same to a California
Superior Court or any California appellate level court or both. This explicit waiver of
rights includes potential future decisions by the Regional Water Board or its delegate
directly related to this Stipulated Order, including, but not limited to, time extensions,
SEP completion, and other terms contained in this Stipulated Order.

. Covenant Not to Sue: Settling Respondent covenants not to sue or pursue any

administrative or civil claims against any State agency or the State of California, their
officers, Board Members, employees, representatives, agents, or attorneys arising out
of or relating to any matter expressly addressed by the Complaint, this Stipulated
Order or the SEP.
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36.

C 73

38.

3%,

40.

41

No Admission of Liability: In settling this matter, Settling Respondent does not
admit to any of the allegations stated herein, or that it has been or is in violation of the
Water Code. or any other federal, State, or local law or ordinance, with the
understanding that in the event of any future enforcement actions by the Regional
Water Board, the State Water Board or any other Regional Water Quality Control
Board, this Stipulated Order may be used as evidence of a prior enforcement action
consistent with Water Code section 13385, subdivision (e).

Necessity for Written Approvals: All approvals and decisions of the Regional
Water Board under the terms of this Stipulated Order shall be communicated to the
Settling Respondent in writing. No oral advice, guidance, suggestions, or comments
from Regional Water Board employees or officials regarding submissions or notices
shall be construed to relieve the Settling Respondent of its obligation to obtain any
final written approval this Stipulated Order requires.

Authority to Bind: Each person executing this Stipulated Order in a representative
capacity represents and warrants that he or she is authorized to execute this Stipulated
Order on behalf of and to bind the entity on whose behalf he or she executes the
Stipulated Order.

No Third Party Beneficiaries: This Stipulated Order is not intended to confer any
rights or obligations on any third party or parties, and no third party or parties shall
have any right of action under this Stipulated Order for any cause whatsoever.

Severability: This Stipulated Order is severable; should any provision be found
invalid, the remainder shall remain in full force and effect.

. Counterpart Signatures, Facsimile, and Electronic Signature: This Stipulated

Order may be executed and delivered in any number of counterparts, each of which
when executed and delivered shall be deemed to be an original, but such counterparts
shall together constitute one document. Further, this Stipulated Order may be
executed by facsimile or electronic signature, and any such facsimile or electronic
signature by any Party hereto shall be deemed to be an original signature and shall be
binding on such Party to the same extent as if such facsimile or electronic signature
were an original signature.

. Effective Date: This Stipulated Order shall be effective and binding on the Parties

upon the date the Regional Water Board, or its delegate, enters the Order
incorporating the terms of this Stipulated Order.
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IT IS SO STIPULATED.

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION, PROSECUTION TEAM

/

Thomas Mumley
Assistant Executive Officer

Date: March 3, 2017 By:

e A

John Prager, Attorney
State Water Resources Control Board
Office of Enforcement

Approved as to form:

VALERO REFINING COMPANY - CALIFORNIA

Date: 3/2'11 7 By: M.@Q L UAL

Dighald C. Wilson, VP and General Manager
Valero Benicia Refinery

Approved as to form: By: %/g? /%K

Megan%lunlfer, Sr. Counsel
Valero Refining Company-California
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ORDER OF THE REGIONAL WATER BOARD

43. This Order incorporates the foregoing Sections I through III by this reference as if set
forth fully herein.

44. In accepting this Stipulation, the Regional Water Board has considered, where
applicable, each of the factors prescribed in Water Code section 13385,
subdivision (e), and has applied the penalty calculation methodology set forth in the
State Water Resource Control Board’s Enforcement Policy, which is incorporated
herein by this reference. The Regional Water Board’s consideration of these factors
and application of the penalty calculation methodology is based upon information
obtained by the Prosecution Team in investigating the allegations set forth in the
Stipulated Order, or otherwise provided to the Regional Water Board.

45. This is an action to enforce the laws and regulations administered by the Regional
Water Board. The Regional Water Board finds that issuance of this Order is exempt
from the provisions of the California Environmental Quality Act (Public Resources
Code, § 21000 et seq.) in accordance with section 15321, subdivision (a)(2), Title 14,
of the California Code of Regulations.

46. The Executive Officer of the Regional Water Board is authorized to refer this matter
directly to the Attorney General for enforcement if the Settling Respondent fails to
perform any of its obligations under the Order.

IT IS HEREBY ORDERED pursuant to Water Code section 13323 and Government
Code section 11415.60, on behalf of the California Regional Water Quality Control
Board, San Francisco Bay Region.

Digitally signed by

% Bruce H. Wolfe

& * Date: 2017.04.17
17:13:29 -07'00'

Bruce H. Wolfe Date

Executive Officer
California Regional Water Quality Control Board
San Francisco Bay Region
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ATTACHMENT A

Administrative Civil Liability
Complaint No. R2-2016-1017
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ATTACHMENT B

Valero Refining Company-California
Study Description for
Supplemental Environmental Project Fund for the
San Francisco Bay Regional Monitoring Program

Basic Information

Study Name: Suisun Bay Selenium Monitoring Study
Study Budget, Total: $94,000 ($89,500 + $4,500 in oversight costs)
SFEI Contacts:
Technical — Jay Davis, jay@sfei.org, cell (510) 304-2308
Financial — Lawrence Leung, lawrence@sfei.org, (510) 746-7356

Study Description

The goal of the study is to develop and pilot test a selenium monitoring program in
Suisun Bay to evaluate potential trends and early indicators of change in selenium levels
due to changes in hydrology in the Delta or changes in selenium loads to Bay-Delta
tributaries in the Central Valley. The project tasks include the following: 1) assemble
existing data on selenium concentrations in Suisun Bay; 2) use the data to develop a
quantitative statistical study design framework to monitor for selenium trends in Suisun
Bay; and 3) conduct monitoring to pilot test the study design framework and report the
monitoring results.

Compliance with SEP Criteria

This study complies with the following SEP criteria:

» It supports development and implementation of a monitoring program or study of
surface water quality or quantity or the beneficial uses of the water.

It has a nexus to the violations in that it is located within the same receiving water
body affected by the violations and the nature of a discharged constituent is the
same as that to be studied (selenium).

This study goes above and beyond the Settling Respondent’s applicable obligations
because of the following:

 This study and associated product go above and beyond what is required in
permits or orders issued by the Regional Water Board or what can be
accomplished with dischargers’ required monetary contributions to the Regional
Monitoring Program.

Page 1-B



Settlement Agreement and Stipulated Administrative Civil Liability Attachment B
Valero Refining Company-California

Study Milestone and Performance Measure

» A report on the monitoring design framework will be available by August 2017.
A final data report on the field studies will be available by December 2018.

Studv Budget and Reports to Water Board

Pursuant to the October 2015 Supplement to the Memorandum of Understanding (MOU)
between SFEI and the Regional Water Board, SFEI is responsible for identifying in each
annual work plan and annual budget for the RMP those studies or elements, or portions of
a study or element, that are to be funded by SEP funds. SFEI will keep a copy of
accounting records of SEP fund contributions and expenditures separately from regular
RMP funds. In its annual and quarterly financial reports to the Regional Water Board,
SFEI will separately itemize SEP fund contributions and expenditures by each SEP
funder.

SFEI will notify the Regional Water Board within one month after receiving funds from a
discharger for the SEP and the notice will state SFEI’s agreement to use the funds
received as described herein.

Publicity

Pursuant to the 2015 MOU, SFEI will indicate on its Regional Monitoring Program
website. and annual and other reports, that funding for the study is the result of settlement
of “San Francisco Bay Water Board” enforcement actions consistent with SEP Policy
section G.6.
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