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JOHN BRISCOE (053223)  
LAWRENCE S. BAZEL (114641) 
MAX ROLLENS (308984) 
BRISCOE IVESTER & BAZEL LLP 
155 Sansome Street, Seventh Floor 
San Francisco, CA 94104 
Tel (415) 402-2700 
Fax (415) 398-5630 
jbriscoe@briscoelaw.net 
lbazel@briscoelaw.net 
mrollens@briscoelaw.net 
 
Attorneys for Point Buckler Club, LLC and John D. Sweeney 
 


STATE OF CALIFORNIA 
 


REGIONAL WATER QUALITY CONTROL BOARD, SAN FRANCISCO BAY REGION 
 


 


In the matter of:  


TENTATIVE ORDER  
ADOPTION OF CLEANUP AND 
ABATEMENT ORDER for:   


POINT BUCKLER ISLAND, SOLANO 
COUNTY 


 


DECLARATION OF  
LAWRENCE S. BAZEL  
 
 
 
 


 


 I, Lawrence S. Bazel, declare as follows: 


1. I am a lawyer admitted to practice in California and am counsel for Point Buckler 


Club, LLC and John D. Sweeney (jointly the “Club”) in this matter.  I have personal knowledge of 


the facts in this declaration, and if called as a witness could competently testify to them.  


2. Attached as Exhibit 1 is an accurate copy of excerpts from the “Plan of Protection for 


the Suisun Marsh including Environmental Impact Report” from the Department of Water Resources 


(“DWR”) and dated February 1984. 


3. Attached as Exhibit 2 is an accurate copy of excerpts from a document referred to as 


the Suisun Marsh Protection Plan, which I obtained from the San Francisco Bay Conservation and 


Development Commission (“BCDC”).    
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4. Attached as Exhibit 3 is an accurate copy of excerpts from a document entitled The 


Suisun Marsh Management Program, as obtained from the Suisun Resource Conservation District 


(“SRCD”). 


5. Attached as Exhibit 4 is an accurate copy of a document (the individual management 


plan for Point Buckler), which I obtained from SRCD through a Public Record Act request.  Note 


that the cover page provides a date from 1980, whereas page 4 has it stamped received by BCDC in 


1984.  For convenience, pagination has been added.  I have reviewed the relevant BCDC and SRCD 


files and have not found any later or modified plan.  Nor has BCDC asserted that any later or 


modified plan exists. 


6. Attached as Exhibit 5 is an accurate copy of a document entitled Conditions At Point 


Buckler, Response To Cleanup And Abatement Order R2-2015-0038, which was prepared by 


Applied Water Resources and submitted to the Regional Board in September 2015 on behalf of Point 


Buckler Club, LLC. 


7. Attached as Exhibit 6 is an accurate copy of the cleanup and abatement order issued 


by the Regional Board in September 2015.  


8. Attached as Exhibit 7 is an accurate copy of an e-mail I wrote to Dyan Whyte dated 


January 31, 2016.  


9. Attached as Exhibit 8 is an accurate copy of a letter I wrote to Bruce Wolfe dated 


October 16, 2015.  


10. The Club filed a petition with the State Water Resources Control Board (“State 


Board”) and requested a stay.  Attached as Exhibit 9 is an accurate copy of the Club’s amended 


petition to the State Board, without the exhibits.  The State Board did not issue a stay.  In January 


2016, the State Board denied the petition.  


11. The cleanup and abatement order’s second deadline was postponed until January 1, 


2016.  During meetings with staff in October and November 2015, the Club requested that the 


deadline be postponed again, and explained that if the deadline were not postponed it would have to 


go to court to obtain a stay.  On December 1, 2015, the Club submitted a letter offering to do 
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additional investigations in return for a postponement of the January 1 deadline.  Attached as 


Exhibit 10 is an accurate copy of my letter.   


12. Attached as Exhibit 11 is an accurate copy of a letter I received from Dyan Whyte of 


the Regional Board. 


13. Attached as Exhibit 12 is an accurate copy the Club’s “Petition for Writ of Mandate 


and Complaint for Injunctive and Declaratory Relief” filed in Solano Superior Court on December 


23, 2016. 


14. Attached as Exhibit 13 is an accurate copy of the Club’s “Ex Parte Application for 


Stay of Administrative Decision; or, in the Alternative, for a Temporary Restraining Order and 


Order to Show Cause Regarding Preliminary Injunction” filed in Solano Superior Court on 


December 28, 2016. 


15. Attached as Exhibit 14 is an accurate copy of an order granting the Club’s ex parte 


application for a stay issued by the Solano Superior Court on December 29, 2015. 


16. Attached as Exhibit 15 is an accurate copy of a memorandum from Dyan Whyte to 


Bruce Wolfe dated January 4, 2016. 


17. Attached as Exhibit 16 is an accurate copy of a document signed by Bruce Wolfe on 


January 5, 2016 that rescinded the cleanup and abatement order. 


18. Attached as Exhibit 17 is an accurate copy of an email chain between Dyan Whyte 


and me.  Because staff insisted on conducting an inspection before he parties met, there was no 


discussion about whether the Club would proceed with the work it had outlined in its December 1 


letter, and no request by staff that the Club perform the work in the letter notwithstanding the 


rescission of the September 2015 order.  After many e-mails, the Club agreed to an inspection in 


early March. 


19. Attached as Exhibit 18 is an accurate copy of an unsigned version of the “Affidavit 


for Inspection Warrant” that was provided to me by Regional Board staff.  


20. Attached as Exhibit 19 is an accurate copy of a letter I sent to Solano Superior Court 


objecting to some of the statement made in the “Affidavit for Inspection Warrant”. 
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21. Attached as Exhibit 20 is an accurate copy of the “Amended Affidavit for Inspection 


Warrant” signed by Benjamin Martin and dated stamped March 22, 2016 by the Solano Superior 


Court. 


22. Attached as Exhibit 21 is an accurate copy of a letter I sent to Solano Superior Court 


objecting to some of the statement made in the “Amended Affidavit for Inspection Warrant”. 


23. In April 2016 BCDC issued a cease and desist order, and the Club and Mr. Sweeney 


filed suit.  Among other things, BCDC’s order called for the submission of a permit application.  


BCDC followed with a “Complaint for the Administrative Imposition of Penalties”.  In June, the 


parties reached agreement on a stipulation postponing several of the dates.   


24. In June, the Club met with staff, as well as with BCDC and the U.S. Environmental 


Protection Agency.  The Club outlined its intent to submit permit applications to the Corps of 


Engineers, to Regional Board staff, and to BCDC.  The Club explained that it wanted to use the 


island for kiteboarding and for a duck club, complete with a duck pond or duck ponds, but that it 


could restore tidal flow to the remainder of the island.  Staff, as well as EPA and BCDC, supported 


the Club’s plan to submit applications, and had no objection to the use of the island for kiteboarding 


and as a duck club.  Although substantial issues remain to be resolved, the permitting process 


provides a method for achieving a resolution that can enhance the beneficial use of recreation on the 


island, while restoring tidal flows to the island.   


25. Attached as Exhibit 22 is an accurate excerpt showing the relevant part of “Figure F-


8” from the Regional Board’s Technical Report. 


26. Attached as Exhibit 23 is an accurate excerpt showing the relevant part of “Figure F-


8” from the Regional Board’s Technical Report with additional blue writing showing where, 


according to the figure, the high tide line is above the crest of the levee in about 14 places, or nearly 


2000 feet along the top of the levee. 


27. The tide data at Port Chicago (on which the Technical Report relied) show no high 


tides anywhere near 8.2 since the levee was repaired.  Attached as Exhibit 24 is an accurate copy of 


data I obtained from the NOAA Port Chicago website, showing high and low tide data at Port 


Chicago from March 1, 2014 to May 31, 2016. 
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28. Attached as Exhibit 25 is an accurate copy of excerpts of a report prepared by URS 


and entitled Phase 2 Risk Reduction Report Section 13 Final. 


29. On July 3, 2016, the tide at Port Chicago reached the same level it had on 


February 17, as I determined from comparing the data in Exhibit 24 with the data reported by the 


Technical Report.  


30. Attached as Exhibit 26 is an accurate copy of Figure D-10 in the Technical Report. 


31. Attached as Exhibit 27 is an accurate copy of Figure D-11 in the Technical Report. 


32. Attached as Exhibit 28 are accurate enlargements of part of Figure D-10 in the 


Technical Report. 


33. Attached as Exhibit 29 is an accurate copy of e-mails between Dyan Whyte and me. 


34. Attached as Exhibit 30 is an accurate copy of extracts from the Basin Plan for the San 


Francisco Bay Region.   


35. Attached as Exhibit 31 is an accurate copy of excerpts from the 2005 Revised Suisun 


Marsh Preservation Agreement that DWR entered into with the U.S. Bureau of Reclamation, the 


California Department of Fish and Game, and the Suisun Resource Conservation District.   


36. Attached as Exhibit 32 is an accurate copy of Regional General Permit 3 (“RGP3”) 


issued by the San Francisco District, U.S. Army Corps of Engineers, and date stamped July 8, 2013, 


as obtained from the Corps website 


37. Attached as Exhibit 33 is an accurate copy of a letter from the Regional Board 


certifying that RGP3 is in compliance with California law, as obtained from SRCD. 


38. Attached as Exhibit 34 is an accurate copy of the list of clubs within the Suisun 


Resource Conservation District, which I obtained from the SRCD website.   


39. Attached as Exhibit 35 is an accurate copy of the Regional Board’s certification for 


the Suisun Marsh Exterior Levee Maintenance Dredging permit, as obtained from SRCD. 


40. Attached as Exhibit 36 is an accurate copy of the federal Water Quality Act of 1965. 


41. Attached as Exhibit 37 is an accurate copy of a letter I received from Marnie Ajello 


dated June 8, 2016. 
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Huffman-Broadway Group, Inc.      Environmental Regulatory Consultants 
828 Mission Avenue, San Rafael, California 94901, USA • (415) 925-2000 • Fax (415) 925-2006 


Sender’s e-mail:  thuffman@h-bgroup.com 
 
 
RESUME OF:  Terry Huffman, PhD, Wetland Regulatory Scientist 
 
SUMMARY: 
 
Terry has a unique combination of in-depth experience in program management, ecological research, and the environmental 
regulatory process. Prior to starting Huffman-Broadway Group, Inc., he was the U.S. Army Corps of Engineers’ (Corps) chief 
wetlands scientist responsible for the development of technology directed toward assisting the Corps Regulatory Program.  While 
at the Corps’ Environmental Laboratory in Vicksburg Mississippi, Dr. Huffman developed the wetlands definition currently in 
use by the Corps and the U.S. Environmental Protection Agency (EPA).  He also conducted research and development activities 
which pioneered the use of multiple field indicators to determine the presence or absence of wetlands vegetation, soil and 
hydrology conditions.  This seminal work led to the development of the wetland delineation methodology in use by the Corps 
today. As noted in the preface to the Corps’ 1987 Wetlands Delineation Manual, Part II of the Manual is based on Dr. Huffman’s 
1980 paper, entitled Multiple Parameter Approach to the Field Identification and Delineation of Wetlands.  Dr. Huffman also 
played a major role in developing the language pertaining to wetlands in the EPA 404(b) (1) project alternatives analysis, and 
was instrumental in the initial development of the Corps’ long standing wetlands research and training programs. His 30-plus 
years of work with the Corps and as a private consultant has provided Dr. Huffman with extensive on-site experience with 
virtually all types of aquatic and wetland environments and a unique understanding of the environmental permitting and 
compliance process.   
 
Dr. Huffman has served as a project manager and principal investigator for multi-million-dollar nationally-oriented research 
programs to aid in the implementation of federal and state policies and regulations, including the Rivers and Harbors Act of 1899, 
the National Environmental Policy Act of 1968, the Clean Water Act of 1972 and relevant Presidential Executive Orders.  His 
experience has also included studies of plant communities and their relation to inundated soil conditions, assistance in the 
development of federal and state environmental regulations, development of field and remote sensing techniques for the 
identification and delineation of critical habitats, and the development of methods for habitat restoration for purposes of 
mitigating project impacts. 
 
In addition to his research, Dr. Huffman has extensive hands-on experience in the application of his expertise. As a consultant he 
has also worked closely with both state and federal agencies on numerous occasions, as well as with members of the private 
sector, conducting wetland boundary determinations using various agency required methodologies (Corps, Department of Fish 
and Game and California Coastal Commission), review and development of regulatory programs and procedures, development of 
evidence for litigation, coordination and preparation of expert witnesses for testimony, problem solving and negotiation during 
the Corps, US Fish and Wildlife Service (ESA Sections 7 & 10a), National Marine Fishery Service (ESA Sections 7,&10a / EFH) 
US Environmental Protection Agency, US Coast Guard, State Lands Commission, San Francisco Bay Development and 
Conservation Commission, California Coastal Commission, California Department of Fish and Game and State/Regional Water 
Quality Boards environmental authorization processes, preparation and review of wetlands mitigation and restoration plans, 
performing or reviewing assessments of wetlands values and impacts, constructing aquatic and wetland habitats for mitigation, 
evaluation and permitting for various types of development projects.  These projects have ranged from residential/commercial 
and industrial development, resort development, transportation, farming operations, telecommunications, aviation, aggregate 
mining, gas pipeline and electric transmission line construction, hydro electric power, marine shipyard, dredging to merchant 
power development.   
 
Dr. Huffman is a frequently invited speaker and lecturer at conferences, universities and training courses, and has served as a 
board member of the Association of State Wetland Managers and as a member of the Transportation Research Board’s 
Environmental Committee. 
 
 
TECHNICAL EXPERTISE: 
 


1. Section 404 Corps – USEPA Jurisdiction Determinations (Standard and Forensic) 
2. Section USEPA 404(b)(1) Project Alternatives Analysis 
3. Section 404 Corps – USEPA Wetlands Delineation Education, and Field Training 
4. Wetland Conservation, Restoration and Creation and Compliance Reporting 
5. Corps and USFWS Mitigation Banking Approval Documentation and Compliance Reporting 
6. Resolution of Section 404 Corps – USEPA Unauthorized Activities (Civil and Criminal) 
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7. Policy as Relates to Delineation of Federal and state Wetland Jurisdictional Boundaries 
8. The Relationship of Flood Timing, Frequency and Duration of Inundated Soil Conditions to Plant Community 


Structure Program/Project Management 
9. State and Federal Environmental Permit Acquisition and Government Liaison for Clean Water Act, Clean Air Act, 


NPDES, RCRA, and Natural Resource Damage Assessment, TSCA, NEPA, FERC and CEQA Environmental 
Regulatory Programs 


10. Expert Testimony in Wetlands Ecology, Remote Sensing (Photo Interpretation) and Corps Jurisdiction 
11. Civil and Criminal Environmental Investigations Related to Wetlands and Aquatic Habitat Issues 
12. Environmental Mediation Regarding Environmental Impact and Jurisdictional Issues  


 
EXPERIENCE:  
 
Dates Company and Location Work Responsibility 


2008 to 
present 


State Regional Water Quality Control Board and San Francisco Bay 
Regional Water Quality Board, State of California via contract through 
San Francisco Marine Institute, Oakland, CA 


Serves as technical member for the 
Technical Advisory Team for Development 
of a State Wetlands Definition; develops 
technical definition, criteria, indicatory 
methodology and prepares technical 
memorandum for RWQCB use. 


1988 to 
Present The Huffman-Broadway Group, Inc.; San Rafael, California 94901 


Owner, President and Wetlands Regulatory 
Scientist.   Wetlands Regulatory Consulting; 
prepares permit applications, delineation 
reports, mitigation plans and alternatives 
analysis.  Firm consists of 12 professional 
consultants. 


1984 to 
1988 Huffman and Associates 


President and Wetlands Regulatory 
Scientist.   Wetlands Regulatory Consulting; 
prepares permit applications, delineation 
reports, mitigation plans and alternatives 
analysis. 


1983 to 
1984 Aqua Resources, Inc.; Berkeley, CA Vice President.   Wetlands Permitting,  


1981 to 
1983 


Woodward-Clyde Consultants;   
San Francisco, California 


Senior Project Scientist.   Wetlands 
Permitting 


1977 to 
1981 


U.S. Army Engineer Waterways Experiment Station; Environmental 
Laboratory,   
Vicksburg, Mississippi 


Team Leader/Research Scientist (GS-13) 
and Government Contracting Officer's 
Representative 


1976 to 
1977 


U.S. Army Engineer Waterways Experiment Station; Environmental 
Laboratory  
Vicksburg, Mississippi  


Research Scientist/First Lieutenant, U.S. 
Army Corps of Engineers.   Environmental 
Laboratory.  Habitat Development       


Summer 
1976 


U.S. Army  
Ft. Belvoir, Virginia  First Lieutenant.  Combat Engineer. 


1975 to 
1975 


State of Arkansas, Department of Local Services. Little Rock, 
Arkansas.   


Floristic Survey of the Bayou Meto Game 
Management Area 


Summer, 
1975 


University of Arkansas   
Fayetteville, Arkansas 


Plant Ecology Research Assistant.   
Department of Botany and Bacteriology.  
Criteria and definition development for the 
identification of rare and endangered 
species, unique ecosystems and wetlands 
found in the State of Arkansas.  


1974 to 
1976 University of Arkansas; Fayetteville, Arkansas 


Instructor.   Department of Botany and 
Bacteriology.  General biology and ecology 
instruction. 


1972 to 
1974 University of Arkansas; Fayetteville, Arkansas 


Teaching and Research Assistant.   
Department of Botany and Bacteriology.  
General biology, botany, and plant ecology 
instruction. 


 
PROFESSIONAL EDUCATION: 
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 PhD, 1976.  Botany/Wetland Community Ecology, University of Arkansas, Fayetteville, Arkansas. 
 US Army Engineer's Officer Course, 1976.  Combat Engineering, Ft. Belvoir, Virginia.  
 MS, 1974.  Botany/Plant Ecology, University of Arkansas, Fayetteville, Arkansas.  
 BSE, 1971.  Education and General Biology, Henderson State University, Arkadelphia, Arkansas. 
 


COURSES TAUGHT:  
 


The Jepson Herbarium, U.C. Berkeley 
 


2012 to present:  Wetlands Delineation; Four day wetlands delineation training for private and agency 
personnel in use of Corps 1987 Methodology for Identification and Delineation of Wetland Jurisdictional 
Boundaries. Emphasis placed on the combined use of botanical, edaphic, and hydrologic indicators. Course 
taught within San Francisco Bay Area, California.  


 
U.C. Berkeley Extension: 
 


2005 to 2011:  Wetlands Delineation; Four day wetlands delineation training for private and agency 
personnel in use of Corps 1987 Methodology for Identification and Delineation of Wetland Jurisdictional 
Boundaries. Emphasis placed on the combined use of botanical, edaphic, and hydrologic indicators.  Course 
taught as part of U.C. Extension’s Environmental Certificate Program.   Course taught within San Francisco 
Bay Area, California.  
 


University of Arkansas, Fayetteville:  
 


1972-76. General Biology.  A study of the general chemical, morphological, physiological, genetic, and 
ecological characteristics of plant and animal life. Two semester course. Three hours of lecture and laboratory 
per week.  
 
1975. Advanced Plant Ecology Laboratory. Phytosociological techniques of sampling and classification of 
common plant communities of Arkansas. Laboratory three hours. Field trips required.  1972-76.    
Plant Taxonomy Laboratory.  The identification, classification, and collection of representatives of the 
different groups of plants.  Lecture two hours, laboratory four hours.  
 
1972-75. Plant Ecology Laboratory.  The study of plants in relation to their environment, with an emphasis 
on the study of plant community structure, classification distribution and development. Lecture two hours, 
laboratory four hours.  
 
1972-74. General Botany.  A study of the characteristics, forms, structures, and classification of plants. 
Lecture three hours, laboratory two hours.  
 


Environmental Protection Agency: 
 
1986-90:  Team Instructor -- Wetlands delineation techniques and investigative technique for possible 
Section 404 violations.  Sponsored by the U.S. Environmental Protection Agency.   
 


U.S. Army Corps of Engineers: 
 


May 2007:  Team Instructor -- Corps Regulatory IV -- Five day Wetlands delineation training for Corps and 
USEPA Regulatory Staff in use of Corps 1987 Methodology for Identification and Delineation of Wetland 
Jurisdictional Boundaries. Emphasis placed on the combined use of botanical, edaphic, and hydrologic 
indicators.  Course taught within Sacramento, California.  
 
1980 and 1981: Lead Team Instructor -- Introduction to Wetlands of the Northwestern United States.  A 
five to eight-day intensive training course on the field identification and delineation of Alaskan Wetlands.  
Emphasis placed on the combined use of botanical, edaphic, and hydrologic indicators.  Course taught within 
Anchorage and Prudhoe Bay, Alaska area on an annual basis.  
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1980 and 1981:  Lead Team Instructor --   Introduction to Wetlands of the Northeastern United States.  A 
five to eight-day intensive training course on the field identification and delineation of northeastern wetlands.  
Emphasis placed on the combined use of botanical, edaphic, and hydrologic indicators.  Course taught within 
Hickory Corners, Michigan area.  
 
1980:  Lead Team Instructor -- Wetlands Executive Course.  A two-day intensive training course on 
wetlands, identification and delineation techniques, values and impacts, restoration, recent policy issues and 
changes. Course taught within the Washington, D.C. area.  


 
American Bar Association: 
 


1982:  Institute faculty member -- Wetlands Boundary Identification.  Legal Institute on Flood Hazard 
Area, Mudflows and Wetlands.  San Francisco, California.  
 


George Washington University Law School:  
 


1980:  Guest lecturer -- Environmental Law Course.  Preparation and presentation of expert testimony 
for Section 404 cases.  


 
Environmental Law Institute: 
 


1991. Team Instructor -- Basic investigative techniques for civil and criminal cases.  Clean Water Act 
Section 404 Enforcement Workshop.  Sponsored by the U.S. Environmental Protection Agency, Region IX, 
Oakland, CA.   


 
PROFESSIONAL AFFILIATIONS:  
 


1. Association of State Wetland Managers 
2. Ecological Society of America 
3. Society of Wetland Scientists 


 
PROFESSIONAL RECOGNITION, CERTIFICATIONS & REGISTRATIONS: 
 


1. Professional Registry of Wetland Scientists, Association of State Wetland Managers 
2. Qualified Technical Expert in Federal District Courts for Wetlands Ecology, Section 404 Jurisdiction Determinations, 


and Remote Sensing Interpretation.  
3. Granted Full Membership, Society of Sigma XI (an honorary scientific research society) 


 
APPOINTMENTS AND HONORS:  
 


1. 2015 to Present. Solano Land Trust Technical Advisory Committee.  
 


2. 2001.  Presidential Certificate of Appreciation for Actions Related to U.S. Army Service Participation in Cold War. 
 


3. 1978 to Present, U.S. Environmental Protection Agency, U.S. Army Corps of Engineers, Fish and Wildlife Service, 
Department of Justice, state agencies, private organizations, and consulting firms.  Asked to review or provide technical 
and policy discussion through writing, lectures, briefings, or testimony on wetlands identification, mitigation, 
restoration, delineation, values and impacts as is related to Section 404 of Public Law 92-500.  
 


4. 1995-96, Member, National Research Council, the Transportation Research Board, Environmental Committee. 
 


5. 1990-2000, Member, National Wetlands Technical Council 
 


6. 1988-98, Technical Advisor and Member of Board of Directors for the National Association of Flood Plain and 
Wetland Managers 
 


7. 1982-83, Technical Consultant, Department of Environmental Conservation, State of Alaska, on the assessment of 
Alaska's ability to assume Corps Section 404 responsibilities. 
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8. 1981-82, Graduate Faculty Member (Adjunct Professor of Biology), Louisiana State University.  
 


9. 1980-82, Graduate Faculty Member (Adjunct Professor of Biology), University of Southern Mississippi.  
 


10. 1980-81, Contracting Officer's Representative, U.S. Army Engineers Waterways Experiment Station.  
11. 1980-81, Technical Consultant, U.S. Army Engineer District, Alaska.  Waterflood Monitoring Program.  


 
12. 1980-81, Chief Wetlands Instructor for wetlands training courses conducted throughout the U.S. by the U.S. Army 


Engineers Waterways Experiment Station.    
 


13. 1980-81, Technical consultant to the Governor, State of Arkansas, on the planning, development, and implementation 
of a proposed State Section 404 Program.   


 
14. 1980-81, Technical Consultant to the Governor, State of California, on the planning, development, and implementation 


of proposed State Section 404 Program.  
 


15. 1979-81, Joint Corps of Engineers/Environmental Protection Agency Executive Subcommittee on determining 
jurisdictional boundaries for the implementation of Section 404.    


 
16. 1979-81, Director, U.S. Army Engineer Waterways Experiment Station Arboretum.  


 
17. 1978-81, Technical Consultant to U.S. Army Engineers Districts - Alaska, Baltimore, Jacksonville, Ft. Worth, Los 


Angeles, Louisville, Mobile, New Orleans, Portland, San Francisco, Sacramento, Seattle, Tulsa, Vicksburg, and 
Wilmington and Office, Chief of Engineers, on wetland determinations as prescribed by Section 404 of Public Law 
92-500 and Section 10 of the Rivers and Harbors Act of 1899.   


 
18. 1978-81, Principal U.S. Army Engineer, Waterways Experiment Station technical reviewer of EPA/Corps criteria and 


regulations on wetlands as pertaining to Section 494 of Public Law 92-500.  As a result of these efforts, much of the 
technical portions of the Environmental Protection Agency Section 404 criteria and Corps of Engineers 404 rules and 
regulations pertaining to wetlands were either written by or were in concept provided by Dr. Huffman.   


 
19. 1976-81, Member, Technical Review Board for research proposal pertaining to U.S. Army Engineers Waterways 


Experiment Station Research and Development Programs.   
 


20. 1980, U.S. Army Commendation for Outstanding Job Performance in Wetlands Research.  
 


21. 1980, U.S. Army Commendation for Sustained Superior Performance in the Development and Presentation of 
Wetlands Training on the Field. Identification and Delineation of Wetland Boundaries, Anchorage and Prudhoe Bay, 
Alaska.  


 
22. 1979, U.S. Army Commendation for Sustained Superior Performance in Wetlands Criteria Research.  


 
23. 1979, Certificate of Appreciation for Research Contributions to the U.S. Army Engineer Dredge Material Research 


Program.  
 


24. 1979, Technical participant in Office, Chief of Engineers, workshop on problems and issues pertaining to the joint 
Corps of Engineers/Environmental Protection Agency wetlands definition and wetlands identification/boundary 
delineation procedures.  


 
25. 1978, Technical Consultant, Office, Chief of Engineers Task Force charged with the development of environmental 


policies and regulations pertaining to Corps of Engineers construction activities in wetlands. 
 


26. 1978, Technical Consultant, U.S. Army Engineers District, Mobile, on problems relating to the characterization of 
wetland vegetation within the Apalachicola River Basin, Florida. 


 
27. 1978, Lecturer on wetland habitat development, U.S. Fish and Wildlife Service, Pacific Coastal Ecosystems Workshop 


Program.   
 


28. 1977-78, Member, U.S. Army Engineers Waterways Experiment Station Incentive Awards Committee.    
 


29. 1974-76, University of Arkansas Computer Services Grant.  
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30. 1975, National Science Foundation Research Grant.   
 


31. 1977, U.S. Army.  National Defense Medal 
 


 
 
CONGRESSIONAL TESTIMONY: 


 
1. Testimony provided November 22, 1991, to The Subcommittee on Environmental Protection, United States Senate 


Committee on Environmental & Public Works; Testimony provided to support revisions to the Joint Federal 
Manual for Identifying and Delineating Jurisdictional Wetlands, as published in the August,14, 1991 Federal 
Register. 


2. Testimony provided December 16, 1991, to the Subcommittee on the Environment, 388 House Annex II, 
Washington, DC, U.S. House of Representatives, Committee on Science, Space and Technology.  Testimony 
provided on:  Science of Wetland Definition and Delineation. 


 
LITIGATION INVOLVEMENT AS EXPERT WITTNESS: 
 


1. Avoyelles Sportsmen's League, Inc. v. U.S., U.S. Civil Case No. 78-1428-A, United States District Court, Western 
District of Louisiana.  


 
2. Bayou des Familles Development Corporation v. U.S. Army Corps of Engineers, U.S. Civil Case No. 79-4324, Section 


"E", Eastern District of Louisiana.  
 


3. Berry, John Bruce, et al. v. F. Korbel & Brothers, Inc. Superior Court of California, County of Sonoma, Case No. SCV-
240790. Decision filed December 19, 2013 


 
4. Centex, et al., v. Stanford Ranch, Inc., U.S. Civil Case No. 83221, United States District Court, Northern District of 


California. 
 


5. Northern California River Watch v. City of Healdsburg.  United States District Court, Northern District of California.  
 


6. Cline v. Frank Howard Allen & Co., et al., U.S. Civil Case No. 161244, Marin  County Superior Court, Marin County, 
California. 


 
7. CONCO Development Company v. William C. Vencill, U.S. Civil Case No. C-89-02359, United States District Court, 


Northern District of California. 
 


8. County of San Mateo v. Robert Paul Wadell, Jr., Angela Kathie Bramble, As Trustees of the Wadell Family Trust, 
Santa Clara Superior Court Case No. 522021  


 
9. Covington Homes, Northern California v. Stanford Ranch, Inc., U.S. Civil Case No. 83185, United States District 


Court, Northern District of California.  
 


10. Environmental Defense Fund, etc. v. Greer Tidwell, U.S. Civil Case No. 91-467-CIV-5-D, United States District Court, 
Eastern District of North Carolina. 


 
11. Golden Gate Audubon Society, Inc. v. U.S. Army Corps of Engineers, 700 F. Supp. 1549, 1533, (18 ELR 20992, 


20994-95), United States District Court, Northern District of California.    
 


12. Gonzalez v. Feliciano, Santa Cruz Superior Court Case No. 13000.  Case settled January 19, 1996. 
 


13. Leslie Salt Co. v. United States of America, et al., U.S. Civil Case No. 89-15244, United States District Court of 
Appeals for the Ninth Circuit. 


 
14. Lewis v. Grange, et al., State Civil Case No. 150-114, California Superior Court, County of Marin. 


 
15. Maiden Lane Neighborhood Association, et al. v. The Town of Greece et al., State Civil Case No. 7657-92, New York 


Supreme Court, County of Monroe. 
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16. National Wildlife Federation v. Laubscher, 662 F. Supp. 548, 550 (ELR 20892), United States District Court, Southern 


District of Texas. 
 


17. Orange Environment, Inc., and Arthur E. Soons and Sandra Soons v. County of Orange, et al, U. S. Civil Case No. 91-
8688, United States District Court, Southern District of New York. 


 
18. Oro Loma Sanitary District v. Marathon U.S. Realties, Inc., U.S. Civil Case No. 347602, United States District Court, 


Northern District of California. 
 


19. Prudential Development Company v. Stanford Ranch, Inc., U.S. Civil Case No. 83239, United States District Court, 
Northern District of California. 


 
20. Sylvester, Frederic D. v. U.S. Army Corps of Engineers, Wayne J. Scholl, Patrick Kelley, Robert W. Page, John O. 


Marsh, Jr. and Perini Land & Development Company, U.S. District Court for the Eastern District of California, Case 
No. CV 88-0536-MLS, and U.S. Court of Appeals for the Ninth Circuit, Case Nos. 88-15376, 88-15477, 88-15604. 


 
21. United States of America v. Leslie Salt Co., U.S. Civil Case No. 89-15337, United States District Court of Appeals for 


the Ninth Circuit. 
 


22. United States of America, et al. v. Shell Oil Company, U.S. Civil Case No. C-89-4220, United States District Court, 
Northern District of California. 


 
23. United States of America, et al. v. Charleston Properties, U.S. Civil Case No. C-87-20503 WAI, United States District 


Court.  
 


24. United States of America v. J. Tollie Murff, U.S. Civil Case No. MCA-80-0223, United States District Court, Northern 
District of Florida.  


 
25. United States of America v. Larry and Murray Crowe, U.S. Civil Case No. W-80-0079(R), United States District Court, 


Southern District of Mississippi, Western Division.  
 


26. United States of America v. John J. Tingas, et al., U.S. Civil Case No. PCA 80-0421, United States District Court, 
Northern District of Florida.  


 
27. United States of America v. Windward Properties, Inc., U.S. Civil Case No. 1:91-CV-348-RLV, United States District 


Court, State of Georgia. 
 


 
PUBLICATIONS: 
 
Technical Papers and Reports: 
 


1. Anonymous Authorship. 1978.  Primary production and growth dynamics of Atlantic and Gulf Coast marsh plants.  
U.S. Army Corps of Engineers Information Exchange Bulletin on Dredged Material Research.  Vol. D-78-2.  U.S. 
Army Engineers Waterways Experiment Station, CE, Vicksburg, Mississippi.   


 
2. Anonymous Co-authorship. 1978.  Environmental Laboratory, U.S. Army Engineer Waterways Experiment Station.  


Preliminary guide to wetlands of Peninsular Florida.  Technical Report Y-78-2.  U.S. Army Engineers Waterways 
Experiment Station, CE, Vicksburg, Mississippi. 


 
3. Anonymous Co-authorship. 1978.  Environmental Laboratory, U.S. Army Engineer Waterways Experiment Station.  


Preliminary guide to wetlands of Puerto Rico.  Technical Report Y-78-3. U.S. Army Engineers Waterways Experiment 
Station, CE, Vicksburg, Mississippi. 


 
4. Anonymous Co-authorship. 1978.  Environmental Laboratory, U.S. Army Engineers Waterways Experiment Station.  


Preliminary guide to wetlands of the interior United States.  Technical Report E-80 (DRAFT).  U.S. Army Engineers 
Waterways Experiment Station, CE, Vicksburg, Mississippi. 
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5. Anonymous Co-authorship. 1978.  Environmental Laboratory, U.S. Army Engineer Waterways Experiment Station.  
Preliminary guide to wetlands of the West Coast states.  Technical Report Y-78-4.  U.S. Army Engineer Waterways 
Experiment Station, CE, Vicksburg, Mississippi. 


 
6. Anonymous Co-authorship. 1978.  Environmental Laboratory.  Wetlands habitat development with dredged material.  


Engineering and plant propagation.  Technical Report D-78-16.  U.S. Army Engineers Waterways Experiment Station, 
CE, Vicksburg, Mississippi. 


 
7. Anonymous Co-authorship. 1987.  Corps of Engineers Wetland Delineation Manual.  Technical Report Y-87-1.  U.S. 


Army Engineer Waterways Experiment Station.  Vicksburg, Mississippi.  
 


8. Brown, J.R., P.L. Kittle, R.T. Huffman, and E.E. Dale. 1975.  Criteria for the identification of rare and endangered 
species, unique ecosystems and wetlands in the State of Arkansas. Arkansas Department of Local Services, Little Rock, 
Arkansas.  


 
9. Carpenter, L.A., S.A. Rhea, J.E. Broadway, R.T. Huffman. 1994.  Comparison of the Wetland Delineation 


Methodology and the Technical Criteria that Would Induce Wetland Conditions.  American Society of Civil Engineers 
(ASCE).  San Francisco, California. 


 
10. Clairain, E.J., Jr., R.A. Cole, R.J. Diaz, A.W. Ford, R.T. Huffman, L.J. Hunt, and B.R. Wells. 1978. Habitat 


development field investigations, Miler Sands Marsh and upland habitat development site, Columbia River, Oregon, 
summary report.  Technical Report D-uu-38. U.S. Army Engineer Waterways Experiment Station, CE, Vicksburg, 
Mississippi. 


 
11. Dale, E.E., R.L. Meyer, T.M. Buchanan, and R.T. Huffman. 1974.  U.S. Army Corps of Engineers Environmental 


Evaluation on Various Completed Channel Projects in Eastern Arkansas.  Fayetteville, Arkansas.  
 


12. Dale, E.E., G.T. Johnson, P.F. Kuroda, E.B. Whittlake, and R.T. Huffman. 1980.  Wetlands forest communities of the 
U.S. Army Engineer District, Vicksburg.  Technical Report IWD-EL-81.  U.S. Army Engineers Waterways Experiment 
Station, CE, Vicksburg, Mississippi. 


 
13. Deghi, G. S., R.T. Huffman, J. W. Culver. 1995.  "California's Native Monterey Pine Populations: Potential for 


Sustainability." Fremontia, A journal for the California Native Plant Society, Vol. 23, No. 1, January 1995, ppg 14-23 
 


14. Huffman, R.T. 1974.  The origin of Grassy Lake.  Proceedings of the Arkansas Academy of Science.  Vol. 
XXVIII:32-33.  


 
15. Huffman, R. T. 1974.  The vegetation of Grassy Lake, Hempstead County, Arkansas.  Masters Thesis.  University of 


Arkansas, Fayetteville, Arkansas.  
 


16. Huffman, R.T. 1976.  The relation of flood duration patterns to dominant forest species association occurring on 
selected first bottom sites of the Ouachita River drainage basin in southern Arkansas. Doctoral Dissertation.  University 
of Arkansas, Fayetteville, Arkansas.  


 
17. Huffman, R.T., T.T. Tucker, and J.M. Wooten. 1978. Preliminary guide to wetlands of the South Atlantic States. 


Technical Report EL-80-7.  U.S. Army Engineers Waterways Experiment Station, CE, Vicksburg, Mississippi. 
 


18. Huffman, R.T. and G.T. Tucker. 1980.  Preliminary guide to wetlands of Alaska. Technical Report EL-80-9.  U.S. 
Army Engineers Waterways Experiment Station, CE, Vicksburg, Mississippi. 


 
19. Huffman, R.T., G.T. Tucker, and J.M. Wooten. 1980.  Preliminary guide to wetlands of the North Atlantic States.  


Technical Report El-80-8.  U.S. Army Engineers Waterways Experiment Station, CE, Vicksburg, Mississippi.  
 


20. Huffman, R.T. 1980.  The relation of flood timing and duration to variation in bottomland hardwood community 
structure.  Miscellaneous Paper EL-80-4.  U.S. Army Engineers Waterways Station, CE, Vicksburg, Mississippi.   


 
21. Huffman, R.T. 1981.  Corps wetlands research program.  National Wetlands Newsletter.  Vol. 3, No. 3.  Environmental 


Law Institute, Washington, D.C.  
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22. Huffman, R.T. 1981.  Multiple-parameter approach to the field identification and delineation of aquatic and wetland 
ecosystems.  Report #1 - Technical Standards.  Technical Report EL-80-DRAFT.  U.S. Army Engineers Waterways 
Experiment Station, CE, Vicksburg, Mississippi.  


 
23. Huffman, R.T. and D.R. Sanders. 1981.  Wetlands Manual.  Part 1:  technical standard for the identification and 


delineation of wetlands.  Technical Report Y-82-DRAFT.  U.S. Army Engineers Waterways Experiment Station, CE, 
Vicksburg, Mississippi.  


 
24. Huffman, R.T. and Robert I. Lonard. 1983. Successional patterns on floating vegetation mats in a southwestern 


Arkansas bald cypress swamp.  Castanea 48:73-78.   
 


25. Huffman, R.T. 1984.  Technical delineation of wetlands boundaries within California riparian systems.  Proceedings of 
the California Riparian Systems Conference.  September 17 - 19, 1981.  Davis, California.  


 
26. Huffman, R.T. 1994. Session Summary: Institutional Gridlock for Dredging U.S. Harbors.  Transportation Research 


Circular   Environmental Regulatory Process:  Does It Work?  Dredging U.S. Harbors.  June.  427:57-59. 
 


27. Kruczynski, W.L., R.T. Huffman, and M.K. Vincent. 1978.  Habitat development field investigations, Apalachicola 
Bay Marsh development site, Apalachicola Bay, Florida, summary report.  Technical Report D-78-32.  U.S. Army 
Engineers Waterways Experiment Station, CE, Vicksburg, Mississippi. 


 
28. Kruczynski, W.L. and R.T. Huffman. 1979.  Use of selected marsh and dune plants in stabilizing dredged materials at 


Panacea and Apalachicola Bay, Florida.  Proceedings of the Fifth Annual Conference on Restoration of Coastal 
Vegetation in Florida.  May 13, 1978.  Hillsborough Community College, Tampa, Florida.  


 
29. Lonard, R.L., E.J. Clairain, Jr., R.T. Huffman, J.W. Hardy, L.D. Brown, P.E. Ballard, and J.W. Watts. 1981.  Analysis 


of methodologies used for the assessment of wetlands values.  U.S. Water Resources Council, Washington, D.C.   
 


30. Lunz, J.D., T. Zeigler, R.T. Huffman, B.R. Wells, R.J. Diaz, E.J. Clairain, Jr., and L.J. Hunt. 1978.  Habitat 
development field investigations, Wildmill Point Marsh development site, James River, Virginia, summary report.  
Technical Report D-77-23.  U.S. Army Engineers Waterways Experiment Station, CE, Vicksburg, Mississippi. 


 
31. Morris, W.M., C.L. Newcombe, R.T. Huffman, and J.S. Wilson. 1979.  Habitat development field investigations, Salt 


Pond No. 3 Marsh development site, South San Francisco Bay, California, summary report.  Technical Report D-78-34.  
U.S. Army Engineers Waterways Experiment Station, CE, Vicksburg, Mississippi. 


 
32. Phillips, R.C., M.K. Vincent, and R.T. Huffman. 1978.  Habitat development field investigations, Port St. Joe Seagrass 


demonstration site, Port St. Joe, Florida, summary report. Technical Report D-78-33.  U.S. Army Engineers Waterways 
Experiment Station, CE, Vicksburg, Mississippi. 


 
33. Zedler, J.B., R.T. Huffman, and M. Josselyn. 1990.  Pacific Regional Wetland Functions.  Pub. No. 90-3.  


Environmental Institute, University of Massachusetts, Amherst, Massachusetts.  162 pp. 
 
Books: 
 


1. Contributing Author.  1992.  How Wet is a Wetland?  The Impacts of the Proposed Revisions to the Federal Wetlands 
Delineation Manual.  Environmental Defense Fund, New York, New York and World Wildlife Fund, Washington D.C.  
175pp. 


 
2. Conner, W.H., R.T. Huffman, and W.M. Kitchens. 1990.  Composition and Productivity in bottomland hardwood forest 


ecosystems:  the report of the vegetation workgroup on Ecological Processes and Cumulative Impacts.  Pages 455-479 
in J.G. Gosselink, L.C. Lee and T.A. Muir, eds. 


 
3. Huffman, R.T. and T.G. Yocom. 1986.  The multiple parameter approach for technical delineations of aquatic and 


wetland boundaries under federal regulatory jurisdiction. J.A. Kusler and P. Riexinger, eds.  Proceedings of the 
National Wetland Assessment Symposium. Portland, Maine. June 17-20. 
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4. Huffman, R.T. and S.W. Forsythe. 1981.  Bottomland hardwood forest communities and their relation to anaerobic soil 


conditions.  J.R. Clark and J. Benforado, eds.  Wetlands of Bottomland Hardwood Forests.  Elsevier Scientific 
Publishing Co., Amsterdam, The Netherlands. 


 
5. Larson, J.S., M.S. Bedinger, C.F. Bryan, S. Brown, R.T. Huffman, E.L. Miller, D.G. Rhodes, and B. Arville. 1981.  


Transition from wetlands to uplands in southeastern bottomland hardwood forest.  J.R. Clark and J. Benforado, eds.  
Wetlands of Bottomland Hardwood Forests.  Elsevier Scientific Publishing Co., Amsterdam, The Netherlands.  


 
Published Abstracts: 
 


1. Huffman, R.T. 1979.  The relation of flood timing and duration to variation in bottomland hardwood forest community 
structure.  Proceedings of the National Symposium on Strategies for Protection and Management of Floodplain 
Wetlands and Other Riparian Ecosystems.  Callaway Gardens, Georgia.  December 11-13, 1978.   


 
2. Huffman, R.T., G.E. Tucker, and J.W. Wilson. 1979.  Identification and delineation of riparian wetlands: problems and 


proposed solutions.  Proceedings of the National Symposium on Strategies for Protection and Management of 
Floodplain Wetlands and Other Riparian Ecosystems.  Callaway Gardens, Georgia. December 11-13, 1978.  


 
3. Huffman, R.T. 1975.  Floating decodon mats in southwestern Arkansas.  Proceedings of the 1974 Arkansas Academy of 


Science.  Arkansas State University, Jonesboro, Arkansas. 
 
Lecture Presentations on Tape: 
 
Huffman, R.T. 1993.  Wetlands Delineation:  Politics and Practice.  Urban Land Institute Conference on Wetlands and Real 
Estate Development.  Yosemite, California.  February, 1993. 
 
Huffman, R.T. 1992.  Federal Debate Over Wetlands Delineation.  1992 Environmental Law Institute at Yosemite.  


Environmental Law Section of the State Bar of California.  Washington, D.C.  October, 1992. 
 
Professional Consulting Technical Reports 
 
1981 to Present:  The following types of professional reports are prepared by Dr. Huffman on an annual basis as part of his 
professional wetlands regulatory consultant practice: 
 


1. Consulting Technical Report:  Determination of the Presence of Areas Potentially Subject to Corps of Engineers 
Jurisdiction under Section 404 of the Clean Water Act 


2. Consulting Technical Report:  Determination of the Presence of Areas Potentially Subject to California Coastal 
Commission Jurisdiction under the California Coastal Act  


3. Consulting Technical Report:  Wetland Mitigation Plan Prepared in Accordance with Federal and/or Guidelines 
4. Consulting Technical Report:  Agency Required Mitigation Compliance Monitoring Reports 
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David L. Mayer, Ph.D. 
President / Principal Scientist 


Education 


Ph.D. Fisheries and Quantitative Sciences, University of Washington, 1973 


M.S.C. Environmental Biology, California State University, Hayward, 1970 


B.A. Biology and Chemistry, California State University, San Jose, 1965 


Experience 


Dr. Mayer has extensive experience in freshwater, estuarine, and marine environmental studies. He 


specialized in aquatic temperature and flow regimes and their effects on ecological systems beginning 


with his doctoral research analyzing and modeling the relationships of water temperatures and 


hydrodynamics in northern Puget Sound aquatic communities. He participated in the San Francisco Bay-


Delta Interagency Ecological Program’s estuarine ecology work team. He has also applied his expertise 


and experience in research and problem solving to freshwater issues associated with water intake location, 


screening technology, and discharge effects. Dr. Mayer provides project oversight for Contra Costa Water 


District’s fish monitoring program at all of CCWD’s intakes as well as providing consulting services for 


various CCWD projects including the Levee Replacement Project, Aquatic Vegetation Management 


Project, Los Vaqueros Reservoir Assessment, Mallard Reservoir Assessment, Mallard Slough Dredging 


Project, and the Rock Slough Fish Screen Project. Dr. Mayer has devoted the majority of his professional 


career and expertise to numerous thermal and hydraulic effects studies for California’s major utility 


companies: SCE, Dynegy, GenOn, and PG&E and recently for several proposed desalination projects 


including the Bay Area Regional Desalination Project (Mallard Slough Pump Station), City of Santa 


Cruz, Marin Water District, Poseidon at Carlsbad and Huntington Beach, and West Basin Municipal 


Water District in southern California. Dr. Mayer is on the Board of Directors for CalDesal, an advocacy 


group formed to advance the use of desalination in an effort to meet California’s water challenges.  


Dr. Mayer’s project results and conclusions, several involving multiple years of research, have been 


submitted to the SWRCB and the California Energy Commission (CEC). He has testified before the 


RWQCB (Central Coast, San Francisco, Los Angeles, and San Diego regions) in formal hearings and 


workshops on the results of water quality, thermal and ecological modeling, and aquatic resources impact 


studies. He appeared as an expert witness on the biological effects resulting from expansion of the Moss 


Landing Power Plant. He has also testified on the effects of diversions on flows, water temperatures, and 


fisheries in defense of EBMUD’s U.S. Bureau of Reclamation contract for American River water.  


1975 – Present President, Tenera Environmental, Inc., Lafayette, California 


 Contra Costa Water District, Fish Monitoring and Consulting 


Dr. Mayer provides project oversight for Contra Costa Water District’s fish monitoring 


program at all of CCWD’s intakes as well as providing consulting services for various 


CCWD projects including the Levee Replacement Project, Aquatic Vegetation Management 


Project, Los Vaqueros Reservoir Assessment, Mallard Reservoir Assessment, Mallard Slough 


Dredging Project, and the Rock Slough Fish Screen Project. He worked with CCWD 


engineers to design the fish monitoring sampling gear at the new Middle River Intake. He 


authored the Rock Slough Fish Screen Facility’s fish monitoring study plan, which was 


subsequently approved by the Resource Agencies. Dr. Mayer also provided project oversight 


for the Bay Area Regional Desalination Project’s pilot plant’s fish entrainment project. 


 Sacramento/San Joaquin Delta, GenOn’s Contra Costa and Pittsburg Power Plants 







 


Dr. Mayer directed Tenera’s thermal effects studies at the Contra Costa and Pittsburg power 


plants. These studies involved assessment of the adult fish, ichthyoplankton, and zooplankton 


populations in the vicinity of the power plant cooling water discharges. He has also directed 


experiments to test the effects of water temperature on predator avoidance behavior of 


juvenile Chinook salmon and striped bass as well as the monitoring of the migratory behavior 


of adult salmon and striped bass using sonic tags and long-range underwater tracking.  


 Dynegy’s Moss Landing and Morro Bay Power Plants 


Dr. Mayer has directed and designed studies for determining impacts of cooling water intake 


and discharge on larval, juvenile, and adult forms of fishes at Moss Landing and Morro Bay 


Power Plants. The entrainment studies entailed slough, harbor, and offshore plankton 


sampling to determine both the amount of larvae entrained as well as their abundance in local 


source waters. In addition to these duties, Dr. Mayer was also involved in regular hearings, 


technical work group meetings, and oversight of all aspects of the project. The Moss Landing 


project was approved and constructed. At Morro Bay, benthic, rocky intertidal, and sandy 


beach biological studies were also conducted. These projects have also offered the 


opportunity to work with USFWS, CDFG, and other agencies to remain in compliance with 


the federal ESA.  


 316(a) and 316(b) Demonstrations – PG&E’s Diablo Canyon Power Plant 


Dr. Mayer designed and directs the ongoing Diablo Canyon thermal effluent studies of 


discharge water effects on natural populations and habitats of the surrounding area. 


Additionally, Dr. Mayer designed and directed larval entrainment and adult/juvenile 


impingement studies at Diablo Canyon Power Plant. This involved the design of an extensive 


plankton sampling program as well as the development of innovative analysis techniques for 


treating the data collected. Under his directorship, a unique application of a proportional 


withdrawal approach for estimating impacts to local larval populations was implemented for 


the first time in an open ocean environment. In addition, the more commonly used Adult 


Equivalent Loss and Fecundity Hindcasting approaches were estimated for these data and 


compared with current fishery harvest statistics.  


 Expert Witness Testimony 


Dr. Mayer provides expert witness testimony as part of the NPDES permit renewal process 


and the California Energy Commission’s Application for certification process. Dr. Mayer 


conducted water quality modeling efforts in assessment of EBMUD’s planned water 


diversions and prepared expert testimony of the plaintiff’s water quality modeling evidence.  


Professional Affiliations 


Estuarine Ecology Team of the Sacramento/San Joaquin Interagency Ecological Program 


San Francisco Bay-Delta Interagency Ecological Studies Food Chain Group  


American Society of Naturalists, Western Society of Naturalists, Pacific Fisheries Biologists 


American Institute of Fisheries Research Biologists 


CalDesal, member Board of Directors  
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JOHN BRISCOE (053223) 
LAWRENCE S. BAZEL (114641) 
MAX ROLLENS (308984) 
BRISCOE IVESTER & BAZEL LLP 
155 Sansome Street, Seventh Floor 
San Francisco, CA 94104 
Tel (415) 402-2700 
Fax (415) 398-5630 
jbriscoe@briscoelaw.net 
lbazel@briscoelaw.net 
mrollens@briscoelaw.net 
 
Attorneys for Point Buckler Club, LLC and John D. Sweeney 
 


STATE OF CALIFORNIA 
 


REGIONAL WATER QUALITY CONTROL BOARD, SAN FRANCISCO BAY REGION 
 


 


In the matter of:  


TENTATIVE ORDER  
ADOPTION OF CLEANUP AND 
ABATEMENT ORDER for:   


POINT BUCKLER ISLAND, SOLANO 
COUNTY 


 


DECLARATION OF  
JOHN SWEENEY  
 
 
 
 


 


 I, John Sweeney, declare as follows: 


1.   I am manager of Point Buckler Club, LLC (the “Club”).  I have personal knowledge 


of the facts in this declaration, and if called as a witness could competently testify to them.  


2. Duck clubs use levees to maintain control over water levels in the duck ponds.  


Conversations with previous owners of the island confirm that it was used as a duck club back to the 


1920s.  The Department of Water Resources (“DWR”) installed a pump and generator on the island 


in the early 1990s, according to the owner of the island at the time.  An old pump and a generator are 


still there.  The pump is designed to float in the open water, and to draw water a few feet below the 


surface.  There was a hose to carry the pumped water over the levee and onto the island, where it 


would have flooded a large area that could be used as a duck pond.  This equipment appears to be 


the pump and generator that DWR installed. Their purpose is obviously to pump water onto the 


island from the adjacent channel.   
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3. Duck clubs do not generally use pumps because they do not need them.  Duck ponds 


are typically below high tide levels.  Duck clubs open their tide gates, and water flows into the 


ponds.  When the water level is where they want it, they close the tide gate to maintain the water 


level.  At the end of the season they drain their ponds by opening the tide gate and allowing the 


water to drain out.  When the ponds are drained, clubs can remove dead vegetation by discing or 


burning. 


4. There is only one reason that a pump would have been installed at Point Bucker, and 


that DWR would have wanted the levees repaired.  The island was above high tide, and did not flood 


naturally.  To flood a duck pond, the owner would have had to pump water onto the island.  But 


there would be no point to pumping water onto the island if the levee were not tight, because the 


pumped water would simply drain off of the island into the surrounding waters.  For the pump to 


flood a duck pond, which was its obvious purpose, the levee had to be tight. 


5. Staff of the Bay Conservation and Development Commission (“BCDC”) provided me 


with an “individual management plan” (the “Plan”) dated 1984 for Point Buckler, which was then 


called the “Annie Mason Point Club”.  BCDC staff reported that the Plan was certified. 


6. In 2014, I repaired the levee.  I dug out material from an artificial ditch inside the 


levee and placed the material on the existing levee.  Some material was placed where the levee had 


been breached, and (where part of the levee had eroded away) on solid ground inside the former 


levee location. I repaired one of two tide gates.   


7. Although the island is used for kiteboarding, the levee repair was not needed for 


kiteboarding because the great majority of Point Buckler is dry at high tide, and was before the levee 


repair.  The levee was repaired so that the duck club could be rejuvenated.  Work stopped in October 


2014, when the Club learned that there were regulatory objections.  The Club would like to finish the 


levee repair, install a second tide gate, and do the additional work necessary for a fully functioning 


duck club, including discing the ponds, planting the vegetation that would provide food for ducks 


and other waterfowl, and otherwise restoring the duck ponds and waterfowl habitat.  However, the 


Club does not intend to proceed with this work unless the issues raised by the agencies have been 
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resolved.  Neither the Suisun Resource Conservation District nor BCDC contacted the Club until 


after the work was substantially completed. 


8. Attached as Exhibit 1 is an accurate copy of a declaration from Steven Chappell that I 


received from BCDC.  Neither the Suisun Resource Conservation District nor BCDC contacted the 


Club until after the levee repair was substantially completed. 


9. At the time the Regional Board issued a cleanup and abatement, Regional Board staff 


had not visited the island.  Their first visit, at the invitation of the Club, was in October 2015.   


10. No agency has ever asked the Club to restore the tidal flow by open the tide gate.   


Nor has any of the agencies expressed any interest in flooding part of the island to create a duck 


pond, as the Club would like to do.   


11. The top of the levee is made up of dirt and peat.  It has not been paved, graveled, or 


otherwise protected against erosion.  Any substantial flow across the top of the levee would have left 


erosion marks.  The peat in the levee is especially fluffy and weak, and is easily eroded.   


12. There are no marks of water flowing over the levee. 


13. I was on the island on July 3, 2016, and observed no erosion marks or any other sign 


that any water had flowed over the top of the levee. 


14. The eastern side of the island is too steep and vegetated to have a clear debris line. 


15. The white line along the shore of the island consists of debris, including dead 


vegetation and whitened wood, along with some other detritus including styrofoam.  Attached as 


Exhibit 2 are accurate copies of photographs I took of the debris line at Point Buckler. 


16. When repairing the levee, I intentionally stayed above the debris line. 


17. I was present on the island for much of 2014.  I often worked on the levee repair five 


days per week.  The work extended over perhaps six months. 


18. During all of the time I was repairing the levee, I never saw the island under water.  


Nor have I seen it under water before or since.  During the time I was working on the island, I did 


not see water rise up over the top of the interior channels and ditches and spread over the land.   


19. Before the levee was repaired, I cut vegetation on the island.  Attached as Exhibit 3 is 


an accurate copy of a photograph showing the cutting the vegetation.  When I was cutting the 
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vegetation, the island was dry.  I drove a bulldozer across the island to create several roads and 


paths.  Attached as Exhibit 4 are accurate copies of photographs of the bulldozers on the island in 


May 2012.  When I drove a bulldozer across the island, the island was dry.  To repair the levee, I 


used an excavator that weighs about 60,000 pounds.  If the island had been tidal marsh, the 


excavator would have gotten stuck in the muck, but the island was not tidal marsh and the excavator 


never got stuck.  


20.  The aerial photograph dated May 19, 2012 was taken shortly after cleared vegetation 


on the western tip of the island for kiteboarding.  I also cleared the vegetation to create several roads, 


and excavated two duck ponds, one near the northern tip of the island and one near the southeastern 


tip.  In May 2012, I observed that the vegetation on the island was brown and brittle, and appeared 


dead.   


21. In May 2016 the island was very green.  Attached as Exhibit 5 are accurate copies of 


photos taken of Point Buckler in May 2016. 


22. Attached as Exhibit 6 is an accurate copy of an e-mail I received from Stuart Siegel to 


on May 14, 2015. 


23. Attached as Exhibit 7 is an accurate copy of an e-mail I received from Stuart Siegal 


on May 14, 2015. 


24. I declined Stuart Siegel’s offer to work for the Club. 


25. Attached as Exhibit 8 is an accurate copy of a map entitled “Suisun Tidal Wetland 


Restoration Projects” that Stuart Siegel’s firm created in 2004. 


26. Attached as Exhibit 9 is an accurate copy of a screenshot I took of the San Francisco 


Estuary Institute’s EcoAtlas wetland map and database. 


27. Attached as Exhibit 10 is an accurate copy of an e-mail I received from Christina 


Grosso, of San Francisco Estuary Institute, on June 17, 2015.  


28. I believe that the errors in the 2004 map were intentional, and I have made that belief 


known publicly.  
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Delta Outflow


SUMMARY


The control structures would be channel closures of one
or more of the following types:


The Plan of Protection is a proposal to maintain water
quality criteria in the Marsh. Major categories dealt with in the
Plan are: Delta outflow, physical facilities, a monitoring pro
gram, a management program, and an environmental impact report.


1


Culverts having flap gates and/or slide gates.
Radial gates.
Radial gates with boat lock and flashboard opening.
Boat-Iock-type vertical gate "doors".


o


o


o


o


Physi~al Fa~il!ties


A series of control structures and new or enlarged
channels (Figure A), as needed, would distribute quality water
available at Collinsville throughout the Marsh. These facilities
would move water from east to west and also from north to south.
The control structure located near the eastern end of Montezuma
Slough would be the foremost facility. Between October and June,
in years when meeting the marsh water quality criteria requires
water of a better quality than is normally circulating in the
sloughs, this structure would tidally pump water from the
Sacramento River near Collinsville through Montezuma Slough for
further distribution throughout the Marsh by the new and enlarged
channels.


Outflow from the Sacramento and San Joaquin rivers,
supplemented by project releases, would provide the required
quality of water in the Sacramento River at Collinsville for
circulation through the Marsh. This plan presumes that the CVP
and SWP will jointly share in these project releases.


This report presents a Plan of Protection to mitigate
the effects of the Federal Central Valley Project (CVP) and the
State Water Project (SWP) on the Suisun Marsh. The State Water
Resources Control Board (SWRCB), in Water Right Decision 1485
of August 18, 1978, set specific water quality standards for the
Marsh. The U. S. Bureau of Reclamation (USBR) and the California
Department of Water Resources (DWR) were directed to meet the
water quality standards by October 1, 1984. Participation of both
USBR and DWR is required before the full implementation of the
Plan of Protection can be achieved.


I
I
I
I
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The channels would be dredged or "draglined" and would
carry water to specific areas to improve quality in interior marsh
channels and replace diversions from Suisun, Grizzly, and Honker
bays. Fish screens would be installed as part of the diversion
facilities for Roaring River Slough and the Grizzly Island
Distribution System. Screens may also be required for Goodyear
Slough facilities. Figure B shows the areas to be served.


The total cost of the facilities, including planning,
right of way, design, construction, and mitigation costs, was
estimated at about $118 million in 1982 dollars, plus operation,
maintenance, and replacement costs.


The facilities are being constructed in two phases:
Initial Facilities and Overall Facilities. The Initial
Facilities, which consist of Roaring River Slough, Morrow Island
Distribution System, and the Goodyear Slough Outfall, became
operational in 1981.


The Overall Facilities include the Initial Facilities
plus two control structures, a distribution system, and three con
veyance ditches. The Overall Facilities can not be completed by
the October 1, 1984, deadline provided in Decision 1485. The
estimated earliest possible completion date is October 1988. How
ever, as an alternative it is proposed to construct the facilities
in stages, completing construction by about 1998. This will allow
DWR to test the performance of units against model predictions to
verify the need for and proper design of subsequent units.


DWR believes its participation in implementing the Plan
of Protection should be limited to that necessary to mitigate SWP
impacts on the Marsh, estimated to be 50 percent of the total cost
of the Plan. It is expected that construction of the USBR portion
of the facilities will occur when USBR funds and authorization are
obtained. The Montezuma Slough Control Structure will be the
first unit of the Overall Facilities to be constructed, as
originally planned.


Monitoring Program


The monitoring program will provide water and soil
salinity data from selected locations throughout the Marsh. It
will relate to the electrical conductivity of the applied water,
soil electrical conductivity data, plant production, and changes
in the marsh habitat. It is expected that the basic program will
be modified after several years of data collection, as project
objectives shown by the modeling program are achieved.


Management Program


While the Plan of Protection will assure that adequate
quality water will be available, the overall health of the Marsh
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can be assured only with the cooperation of marsh landowners. To
obtain that cooperation, the Suisun Resource Conservation District
(SRCD), the Department of Fish and Game (DFG), and the u. S. SOil
Conservation Service (SCS) have prepared regulations and a manage
ment program for the Marsh as a whole and management plans for
each individual private land ownership.


Environmental Documentation


The environmental documentation covers the impacts· of
all phases of the Plan of Protection. The supplemental outflow
for salinity protection was analyzed in the final environmental
impact report prepared by the State Water Resources Control Board
for Decision 1485, dated August 1978. The impacts of the Initial
Facilities were covered in an initial study and a negative
declaration prepared by DWR in October 1978.


The environmental impacts of the remaining portions of
the Plan of Protection are analyzed in a program environmental
impact report (EIR) that appears as Chapter 9 in this plan. DWR
prepared a program ErR because the Plan of Protection and the
physical facilities will not all be carried out at the same time.
The Plan calls for a number of separate actions to be carried out
by different agencies to protect existing environmental conditions
in the Marsh. The EIR provides detailed analysis of the effects
of the access road to the Montezuma Slough Control Structure and
of the control structure itself, because those facilities would be
constructed in the near future. The details of their construction
are well worked out and their impacts are susceptible to full
analysis.


The Plan calls for a pause for monitoring and evaluation
before other facilities are constructed. The monitoring and
evaluation will be used to validate the analysis presented in the
ErR and the accuracy of the projections from the computer model.
The information will be used to determine whether alterations
should be made in any of the physical facilities and possibly to
determine whether particular followup facilities will be needed at
all. Because the details of these later facilities are subject to
change, their impacts have been analyzed in more general terms.


Several other aspects of the Plan of Protection are not
yet in final form. Negotiations are still proceeding between the
DWR and the USBR concerning USBR'S role in the Plan of Protection.
Individual land management plans are being developed by the SRCD
and SCS. After the plans have been developed, they will be
submitted to DFG for approval and to the San Francisco Bay
Conservation and Development Commission (BCDC) for endorsement.
There may be petitions by DWR to SWRCB concerning water quality
requirements.
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This program EIR discusses the possible environmental
effects of these various activities as they can be forseen at this
time. Where there is a range of reasonable alternatives available
at these different decision points, the EIR identifies those
alternatives and their likely environmental consequences to the
degree that they can be reasonably foreseen at this time.


DWR will review the later activities in the light of the
program EIR to determine whether an additional environmental
document will need to be prepared. If the later activity would
have environmental effects that were not examined in the program
EIR, a new initial study would be prepared leading either to an
EIR or to a negative declaration focusing on the particular effect
that had not been analyzed in the program EIR. If DWR determines
that there would be no new significant environmental effect or
that there would be no new feasible alternatives or mitigation
measures available that would substantially lessen any of the
remaining significant effects of the project, DWR could approve
the particular component of the plan as being within the scope of
the program EIR. In such a circumstance, no new environmental
documentation would be required.


with each commitment to a part of the Plan of Protection
or its physical facilities, DWR will review the EIR and any
supplement and consider adopting mitigation measures or
alternatives it determines to be feasible to substantially lessen
the significant effects of the overall program or the particular
component.
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Lower Joice Island


Water quality in the lower reaches of Montezuma and
Suisun sloughs will be such that lower Joice Island will require
a 36-inch corrugated steel pipe with gate and flashboard riser to
enable the island to flood faster when the water quality is good.
The Department of Fish and Game (DFG), U. s. Fish and Wildlife
Service (FWS), and SRCD have agreed that this installation will
ensure adequate water quality for the lower Joice Island area.


Cygnus Area


In the Cygnus area, predicted salinities in the area of
supply are within existing Decision 1485 standards except for the
supply for the lower pond on Club 415 (Arnold Ranch Club), which
is marginal. DFG, FWS, and SRCD have agreed that installing a
36-inch corrugated steel pipe drain with gate and flashboard riser
for this pond will ensure adequate water quality in this area.


Annie Mason Island


Annie Mason Island would be supplied by a diesel pump
that would pump from Grizzly Bay at low tide. The pump would
operate when water quality on the island required improvement from
October through April. Levees about Annie Mason Island are not
now in good repair. The pumping equipment will be built and
installed when the landowner has improved the island's levee
system to provide adequate protection of the island.


Overall Facilities


Details of the Suisun Marsh Overall Facilities are
given in Table 9.


Water Supply


Under low flow conditions, an estimated 20 percent of
the water pumped through Montezuma Slough Control Structure must
be replaced if needed to maintain water quality and salinity
standards in the vicinity of Chipps Island. A series of operation
studies was made to assess the quantity of replacement water
needed. All studies were run for a 57-year period -- 1922 through
1978 -- and year 2000 level of development. Assumptions of
facilities, operations, and depletions above the Delta were
constant for all studies. Delta Overland Facilities were assumed
in and operating to eliminate consideration of the western Delta
in-channel water quality control. The four major studies-are
described below:


Study 1: The interim Marsh standards and not the post-1984
in Decision 1485 were presumed to be in effect. A -
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By E-Mail 


 


Bruce H. Wolfe 


Executive Officer 


San Francisco Bay Regional Water Quality Control Board 


1515 Clay Street, Suite 1400 


Oakland, CA  94612 


 


 Subject:  Cleanup and Abatement Order R2-2015-0038 


   Point Buckler [Club] LLC 


   Request For Extension Of Time 


 


Dear Mr. Wolfe: 


 


 On behalf of Point Buckler Club, LLC (the “Club”), I am writing to identify additional 


work to be submitted to the Regional Board, and to request an extension of time for item B.2 of 


Cleanup and Abatement Order R2-2015-0038 (the “Order”), which calls for a workplan that is 


now due on 1 January 2016.  The additional work is needed to develop a workplan and to assist 


the Regional Board is its decision-making process, and the work cannot be completed by 


1 January.  We therefore request that the due date for a workplan be extended until after the 


additional work is submitted.  Please process this request quickly, so that we may avoid having 


to prepare for proceedings in superior court.   


 


Additional Information 


 Following up on a meeting with staff, we propose to submit five additional types of 


information:   


 


 1. Wetlands delineation.  We are in the process of retaining a wetlands-delineation 


expert to advise us on issues related to the placement of material in wetlands or waters.  His 


report should resolve the Regional Board’s questions about the extent to which section 404 of the 


Clean Water Act is applicable to the work at issue.   


 


 2. Topographical information.  Although we are still in the process of determining 


now to implement this activity, we will provide additional information about the elevation of the 
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island.  This information should help the Regional Board resolve questions related to the issue of 


whether, or to what extent, the area inland of the levees was affected by the tides before the work 


was performed.   


 


 3. Use of the island as a duck club.  We are conducting research on the past use of 


the island as a duck club, and will provide a report to the Regional Board.  This information 


should resolve the Regional Board’s questions of about the use of the island in the past.   


 


 4. DWR’s commitment to install and maintain a pump.  We intend to request DWR’s 


files on the island, and on its identification of the installation and maintenance of a pump as a 


CEQA mitigation project.  The information should resolve the Regional Board’s questions about 


the pump and generator found on the island, and about the origin and scope of DWR’s 


commitment.   


 


 5. Research on identification as tidal wetland.  The island has appeared on some 


maps as a tidal wetland, and even as a constructed permitted restored tidal wetland, even though 


other maps identify the island as being at too high an elevation to be tidal wetland, and even 


though there has not been any permitting, much less construction, to make the island into a tidal 


wetland as opposed to a duck club.  We intend to research these identifications, and determine 


what data they are based on.   


 


Request For Extension Of Time 


 The Order calls for: 


 


 A workplan proposal for corrective actions designed to:  


(a) restore tidal circulation to all of the tidal channels and interior 


marsh habitat that existed prior to the Discharger’s levee 


construction activities; and (b) provide compensatory mitigation 


habitat to compensate for any temporal and permanent impacts to 


the functions and values provided by the impacted wetlands. 


 


The original due date was 1 November 2015.  By letter dated 15 October 2015, you extended the 


due date to 1 January 2016.   


 


 We expect the additional work to be submitted on 29 February 2016.  Following the 


submission, we expect to meet with Regional Board staff in late March, after staff have had an 
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opportunity to review the information and discuss it.  At that meeting, and depending on the 


outcome of our additional investigations, we hope to be able to continue to discuss a resolution 


that would leave the levee work in place.   


 


 Regardless of what decisions are made at that meeting, or by the Regional Board 


following that meeting, we will need some time to proceed.  If, for example, all parties agree that 


the proper course is to proceed with the workplan, we will need at least a month to prepare the 


workplan.  Anything else is likely to take at least as long, if not longer.   


 


 We therefore request an extension of time until 30 April 2016.  


 


 As we have explained to staff, there is some urgency to this request.  Most reports take 


more than 30 days to prepare, especially if data must be collected or information obtained from 


third parties.  If we come to an impasse, and feel that we must proceed thought litigation, it will 


take time for us to prepare the paperwork, and to avoid a situation in which the Regional Board’s 


lawyers do not have adequate time to respond.  We therefore ask that we be given informal 


notification of the Regional Board’s decision as soon as it is made, and that a letter be provided 


as soon as possible.   


 


 Thank you very much for your consideration of this request, and please call with any 


questions.   


Sincerely, 


 
Lawrence S. Bazel 


 


cc: A. Farres (by e-mail) 


 K. Lichten (by e-mail) 


 A. Tamarin (by e-mail) 


 L. Drabandt (by e-mail) 


 B. Hurley (by e-mail) 


 A. Klein (by e-mail) 


 M. Weber (by e-mail) 


 J. Bowers (by e-mail) 








 
 
 


 


Sent via electronic mail: No hard copy to follow 
 
         December 9, 2015 


CIWQS Place ID 816826 
 
 
 
Point Buckler LLC/John Sweeney 
c/o Briscoe Ivester & Bazel LLP 
155 Sansome Street 
San Francisco, California 94104 
Attn: Lawrence Bazel, lbazel@briscoelaw.net  
 
Subject:  Request for Extension on Submittal of Provision 2 of Cleanup and Abatement 


Order No. R2-2015-0038, Point Buckler Island, Solano County  
 
Dear Mr. Bazel: 


We are sending you this letter as the designated representative for your client, Point Buckler 
LLC. In your December 1, 2015, letter, you request an extension for Provision 2 of Cleanup and 
Abatement Order No. R2-2015-0038 (Order) to April 30, 2016. Provision 2 requires the 
submittal of a Corrective Action Workplan that was originally due on November 1, 2015. In 
response to your first request for an extension, we extended the deadline to January 1, 2016.1 
 
This letter is to inform you that we are declining your second request for an extension because 
you have not provided adequate justification that you have been working in good faith to 
develop the CAW. Further, you have not provided sufficient evidence to demonstrate that Point 
Buckler Island (Site) must be maintained as a managed wetland. We have asked for this 
documentation on two occasions, dating back to our first meeting with you on October 7, 2015. 
The aerial photos we have reviewed indicate that the Site has been tidally-influenced since at 
least the 1990s. Without additional evidence of your claims concerning the Department of 
Water Resources’ (DWR) use of the Site as mitigation, we cannot support your request that the 
Executive Officer delay the submittal of the Corrective Action Workplan. We will give your 
request additional consideration if you submit technical justification explaining why more time 
is warranted, or if you can demonstrate, with documentation, that DWR has made definitive 
commitments concerning the use of the Site. 


                                                
1 October 15, 2015, letter from the Water Board to Point Buckler LLC/John Sweeney. 



mailto:lbazel@briscoelaw.net
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If you have any questions, please contact Agnes Farres of my staff at (510) 622-2401 or by e-
mail to agnes.farres@waterboards.ca.gov. 
 
  Sincerely, 
 
 
 


Dyan Whyte 
Assistant Executive Officer 


  
Cc by email: 


John Sweeney, john@spinnerisland.com 
U.S. Environmental Protection Agency 
     Bill Lee, lee.bill@epa.gov  
Corps, SF Regulatory Branch 
     Katerina Galacatos, Katerina.Galacatos@usace.army.mil  
     Tori White, Tori.White@usace.army.mil 
California Department of Fish and Wildlife 
     Jim Starr, Jim.Starr@wildlife.ca.gov 
San Francisco Bay Conservation and Development Commission 
     Maggie Weber, maggie.weber@bcdc.ca.gov 



mailto:agnes.farres@waterboards.ca.gov

mailto:john@spinnerisland.com

mailto:lee.bill@epa.gov

mailto:Katerina.Galacatos@usace.army.mil

mailto:Tori.White@usace.army.mil

mailto:Jim.Starr@wildlife.ca.gov

mailto:maggie.weber@bcdc.ca.gov
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		Dyan Whyte
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OI.rk Of lIN> Superior Court 


JOI'IN BRISCOE (053223) 
LAWRENCE S. BAZEL (114641) 
BRISCOE IVESTER & BAZEL LLP 
155 Sansome Street, Seventh Floor 
San Francisco, CA 94104 
Tel (415) 402-2700 
Fax (415) 398-5630 
jbriscoe@briscoelaw.net 
Ibazel@briscoelaw.net 


Attorneys for Plaintiff 
POrNT BUCKLER CLUB, LLC 


SUPERIOR COURT OF 'fHE STATE OF CALIFORNIA 


COUNTY OF SOLANO 


POINT BUCKLER CLUB, LLC, 


Petitioner and Plaintiff, 


v. 


BRUCE H. WOLFE, Executive Officer of the 
California Regional Water Quality Control Board, 
San Francisco Bay Region; CALIFORNIA 
REGIONAL WATER QUALITY CONTROL 
BOARD, SAN FRANCISCO BAY REGION; 
and DOES I through 20; 


Respondents and Defendants. 


No. FCS046410 


[flR;@f!!8lM') ORDER 


Petitioner and plaintiff Point Buckler LLC ("Plaintiff') has applied for a stay of Cleanup and 


Abatement Order No, R2-20 15-0038 (the "Order") or, in the alternative, a temporary restraining 


order enjoining implementation of that Order and an order to show cause regarding a preliminary 


il~unction. 


GOOD CAUSE APPEARING, IT IS I·IEREBY ORDERED THAT: 


STAY 


The Order is stayed pending jtldglnent in this malleI'. 


ORDER TO SHOW CAUSE 


Respondents and defendants California Regional Water Quality Control Board, San 


Francisco Bay Region (the "Regional Board") and Bmce H. Wolfe, in his capacity as Executive 


[Plt6! 3 .':lIi] ORDER NO. FCS0464I 0 
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II 


12 


13 


14 


c ( 


Officer of the Regional Board (COllecti~Defendants") are hereby ordered to appear on 


::lllii. /2. 1 tlfX b at q:j{) in Department 3 of this Court located at 600 Union Avenue, 


Fairtickl, California, to show cause why a preliminary injunction should not be ordered restraining 


and enjoining them and their employees and agents, or any other persons acting with them or on 


their behalf, from enforcing the Order pending judgment in this action. 


TEMPORARY RESTRAINING ORDER 


Pending a hearing on the order to show cause, above, Defendants, their employees and 


agents, and any other persons acting with them or on their behalf, are restrained and enjoined from 


enforcing the Order. 


IT IS FURTHER ORDERED THAT: 


The restraining order granted herein shall expire on when the Court decides whether to issue 


the requested preliminary injunction. 


This Orde; r,d supporting papers shall be served on Defendants no later than 


~ 12l~·tf /?r:onal service, facsimile transmission, or overnight mail. Proof of such 


15 service shall be tiled at least 5" court days prior to the hearing. 


16 Any opposition papers to the Order to Show Cause shall be filed and served on Plaintiffby 


17 personal service, facsimile transmission, or overnight mail no later than /·8·/6 . Any reply 


18 papers shall be filed and served on Defendants by personal service, facsimile transmission, or 


19 overnight mail no later than L' Ji. lb. 
20 This temporary restraining order is effective upon the filing by Plaintiffofan undertaking in 


21 the sum of$.....er- . 


22 


23 


24 


25 


26 


27 


28 


IT IS SO ORDERED. 


Date:~p_5'" __ 


[E'S . lORD<'R 
2 


No. FCS0464! 0 
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PROOF OF SERVICE 


I declare that I am over the age of eighteen year~ and 110t a party to this action. I am 
employed in the City and County of San Francisco. and my business address is 155 Sansome Street, 
Suite 700, San Francisco, California 94104. 


On December 28, 2015, at San Francisco, California, I served the following document(s): 


[pROPOSED] ORDER 
on the following parties: 


Bruce H. Wolfe 
Executive Officer 
California Regional Water 
Quality Control Board, San 
Francisco Bay Region 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 
Telephone: (510) 622-2300 
Facsimile: (510) 622-2460 


Christiana Tiedemann 
Supervising Deputy Attorney General 
Office of the A ttorneJ General 
J 5 15 Clay Street, 20 Floor 
P.O. Box 70550 
Oakland, CA 94612 
Telephone: (510) 622-2124 
Facsimile: (510) 622-2270 


California Regional Water Quality Control 
Board, Sao Francisco Bay Region 
clo Bruce Wolfe 
ISIS' Clay Street, Suite 1400 
Oakland, CA 94612 
Telephone: (510) 622-2300 
Facsimile: (510) 622-2460 


//---) 
1:81 BY HAND: On the date written above, I provided the documents . .t u"pmfessional process server 
for service to the persons shown on the service list. ;' //~ 


.' 
/' 


/" .' 


\/~ 


PROOF OF SERVICE + CASE NO. J'cs0464I 0 








 
 


 


 
TO:   Bruce Wolfe       DATE: January 4, 2016 
 Executive Officer         
  
 
FROM: Dyan Whyte 
 Assistant Executive Officer 
  
On September 11, 2015, you issued Cleanup and Abatement Order (CAO) No. R2-2015-0038, 
pertaining to unauthorized levee construction on Pt. Buckler Island, a 51-acre island in Grizzly 
Bay.  The CAO included findings that the unauthorized construction had adversely impacted 
tidal marshlands and numerous beneficial uses present at the site, including estuarine habitat, 
fish migration, preservation of rare and endangered species, fish spawning, and wildlife habitat.  
The CAO required Pt. Buckler LLC to develop a workplan for restoring tidal circulation and 
marsh habitat to the island.  The (amended) deadline for the workplan was January 1, 2016.  
 
As you are aware, on December 23, 2015, Pt. Buckler LLC filed a petition for writ of mandate 
and a complaint for injunctive and declaratory relief in Solano Superior Court, including several 
claims related to due process and challenges to the Regional Water Board’s ability to issue a 
CAO in these particular circumstances.  In order to address the procedural due process claims, 
the Prosecution Team recommends that you rescind the CAO at this time.  We plan to draft a 
revised CAO and recommend that the matter be heard by the full Board in the April or May 
timeframe.  To the extent that prosecution staff chooses to pursue enforcement for any 
unauthorized discharges or activities, we propose that the Board consider both matters at the 
same time. 
       
      
Cc: Larry Bazel, counsel for Point Buckler LLC 
 Marnie Ajello, Advisory Counsel to the Regional Water Board 
 





				2016-01-04T17:14:25-0800

		Dyan Whyte












 


 


January 5, 2016 
CIWQS Place ID 816826 


Dyan Whyte, Assistant Executive Officer 
SF Bay Regional Water Board 
1515 Clay St., Suite 1400 
Oakland, CA 94612 
 
Point Buckler Club, LLC/John Sweeney 
c/o Briscoe Ivester & Bazel LLP 
155 Sansome St., Seventh Floor 
San Francisco, CA 94104 
Attn.: Lawrence Bazel, lbazel@briscoelaw.net   
 
Subject: Rescission of Cleanup and Abatement Order No. R2-2015-0038 for Point 


Buckler Club, LLC 
 
Dear Ms. Whyte and Mr. Bazel: 


This responds to the January 4, 2016, request by Ms. Whyte on behalf of the Prosecution 
Team of the San Francisco Bay Regional Water Quality Control Board (Board) that I 
rescind Cleanup and Abatement Order (CAO) No. R2-2015-0038 “[i]n order to address the 
procedural due process claims.” CAO No. R2-2015-0038 is hereby rescinded. No further 
action by the Board is necessary to effect this rescission. This rescission is without 
prejudice to Board staff’s ability to propose, or the Board’s ability to issue, a CAO and/or 
other orders or permits covering the subject matter of CAO No. R2-2015-0038. The 
rescission is based solely on the requests by Point Buckler Club, LLC, and the Board’s 
Prosecution Team for a hearing before the Board itself and should not be construed as a 
finding on any party’s procedural claims. By rescinding CAO No. R2-2015-0038, my 
intention is to avoid unnecessary procedural litigation and to allow the Board members an 
opportunity to consider the factual and legal issues in this matter in a public hearing. 


 
If you have any questions, please contact me at (510) 622-2314 or by e-mail to 
bwolfe@waterboards.ca.gov. 
 


Sincerely, 


Bruce H. Wolfe 
Executive Officer 





				2016-01-05T19:19:16-0800

		Bruce H. Wolfe
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AFFIDAVIT FOR INSPECTION WARRANT 1 
 


Christian Carrigan, Director, SBN 197045 
Laura Drabandt, Senior Staff Counsel, SBN 235119 
Office of Enforcement  
California State Water Resources Control Board 
1001 I St., P.O. Box 100 
Sacramento CA 95812 
(916) 341-5180 
 
Attorneys for Applicant San Francisco Bay Regional Water Quality Control Board 
 
 
 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
 


COUNTY OF SOLANO 
 
 
IN THE MATTER OF THE    ) 
INSPECTION AT:    ) Case No. ____  
      )  
Point Buckler Island          ) AFFIDAVIT FOR INSPECTION 
APN 0090-020-010             )  WARRANT  
SEC 18 & 19 T3N R1W     )   
      ) 
 


A. Affiant Information 


1. I, Benjamin Martin, declare as follows: The San Francisco Bay Regional Water 


Quality Control Board has the authority to conduct the inspection prayed for herein 


pursuant to California Water Code section 13267(c) and California Code of Civil 


Procedure section 1822.50 et seq.  I am authorized by the San Francisco Bay 


Regional Water Quality Control Board to conduct investigations and inspections of 


places where violations of California Water Code, Division 7 (Porter-Cologne Water 


Quality Control Act), may be present.  


2. I am an Environmental Scientist employed by the San Francisco Bay Regional 


Water Quality Control Board (Regional Water Board), and my work address is 1515 


Clay Street, Suite 1400, Oakland, California.  I presently work for the Enforcement 


Section, responding to complaints and conducting investigations.  I have a Master of 


Science degree in Fisheries Science from Auburn University.  As an Environmental 


Scientist, I have worked in regulatory enforcement for the past year and a half; my 


responsibilities include determining compliance with the California Water Code (Wat. 
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AFFIDAVIT FOR INSPECTION WARRANT 2 
 


Code § 13000 et seq.) and the federal Clean Water Act (33 U.S.C. § 1251 et seq.).  


These responsibilities include protecting public health and safety, and preserving and 


protecting water quality in ground and surface waters, including their beneficial uses.  I 


am responsible for conducting inspections and investigations of places where 


violations of the California Water Code and federal Clean Water Act may be present, 


including places where unauthorized fill and waste have been placed where it 


discharges or threatens to discharge into surface and ground waters, such as at Point 


Buckler Island.  As an Environmental Scientist, I have conducted inspections and 


determined compliance in storm water management, and wastewater treatment for 


industrial, agriculture, and construction facilities.  I am a participating member of the 


Santa Clara County, Contra Costa County, and Sonoma County Environmental Task 


Force groups. 


3. I have 131 hours of specialized environmental training that includes 


environmental crimes training and investigative training.  Of the specialized 


environmental training, I have 29 hours environmental investigations training, 32 hours 


of response to oil spills training, 24 hours storm water compliance training, 6 hours of 


emergency response training, and the remaining 40 hours in an environmental law 


university course.  


 


B. San Francisco Bay Regional Water Quality Control Board Regulatory 
Authority 


4. Pursuant to section 13222 of the California Water Code, the Regional Water 


Board is authorized to adopt regulations to carry out its powers and duties under Division 


7, also known as the Porter-Cologne Water Quality Control Act. 


5. Pursuant to section 13263 of the California Water Code, the Regional Water 


Board is authorized to establish discharge requirements that protect ground and surface 


waters of the state of California. 
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AFFIDAVIT FOR INSPECTION WARRANT 3 
 


6. This Affidavit is made in support of a request for an inspection warrant; to establish 


reason to believe that conditions of nonconformity with the federal Clean Water Act (33 


U.S.C. § 1251 et seq.) and the California Water Code, regarding violations by Point 


Buckler Club, LLC and/or John Sweeney; and to set forth reasons why it is necessary to 


have the Regional Water Board execute said warrant; and to permit Regional Water 


Board staff to conduct an inspection of the Point Buckler Island property to determine 


the extent of violations that exist on Point Buckler Island. 


C. Location and Basis for Warrant 


7. Point Buckler Island is located in Suisun Bay in unincorporated Solano County, 


California.  The property to be inspected is located off the western tip of Simmons 


Island, approximately 10 miles south of the City of Fairfield, California and approximately 


8 miles east of the City of Benicia, California; assessor’s parcel number is (APN) 0090-


020-010 comprising a total of 51.5 acres.  (Exhibit 1, ParcelQuest Web Based Assessor 


Data Search).  Point Buckler Island is also known as Annie Mason Point Club and Club 


#801. The Island is currently operated as a premier kite boarding destination for Silicon 


Valley executives
1
.  On the property, over half the Island area is interior of a recently 


constructed levee, where a number of mobile storage containers have been positioned.  


Along the southeast corner, a boat dock is installed for access to Point Buckler Island.  


Looking at historic aerial photographs obtained from the US Geological Survey 


(www.earthexplorer.gov) and Google Earth (earth.google.com), it appears that 


approximately two years ago, levee construction was initiated on Point Buckler Island 


without any permitting or regulatory oversight.  The new levee was constructed by 


digging a borrow ditch and placing fill around the perimeter of the Island. Fill was placed 


directly into waters of the United States and covered vital tidal marsh habitat. Though 


some portions of fill were placed on a derelict levee, these unauthorized activities cut off 


                     
1
 See www.pointbucklerisland.com and https://www.facebook.com/pointbucklerclubVIP/ 



http://www.earthexplorer.gov/

http://www.pointbucklerisland.com/
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AFFIDAVIT FOR INSPECTION WARRANT 4 
 


tidal flow into the Island’s interior tidal marsh habitat and is in violation of the California 


Water Code and the Clean Water Act. (See Exhibit 1 for excerpted aerial photos.) 


8. According to the ParcelQuest Web Based Assessor Data Search, the owner of 


record of the real property described above is listed as Point Buckler Club, LLC, at 171 


Sandpiper Drive, City of Pittsburg, California, 94565.  (See Exhibit 2.)  


9. In his Declaration in Support of Ex Parte Application for Stay of Administrative 


Decision; or, in the Alternative, for a Temporary Restraining Order and Order to Show 


Cause Regarding Preliminary Injunction in Solano County Superior Court Case No. 


FCS046410, John D. Sweeney stated he was the manager of Point Buckler Club, LLC, 


and that: 


In 2014, I personally did work (the “Work”) to maintain and repair the 
levee ringing the island. . . . I dug out material from an artificial ditch 
inside the levee and placed the material on the existing levee.  Some 
material was placed where the levee had been breached and (where 
part of the levee had eroded away) on solid ground inside the former 
levee location.  I repaired one of two tide gates.  The Work stopped 
in September 2014, when the [Point Buckler Club, LLC] learned that 
there were regulatory objections to the Work. 


 


(See pages 1 and 2 in the Declaration of John D. Sweeney in Support of Ex Parte 


Application attached in Exhibit 3.) 


10. The aerials and party admission evidence indicates to me that discharges  of 


earthen material from the levee construction activities likely caused deleterious bottom 


deposits, turbidity or discoloration, and adversely affected beneficial uses to waters of 


the state.  With my experience and educational background, I assert that such bottom 


deposits can damage aquatic biota, smother non-motile life forms and destroy spawning 


and feeding areas.  The discharge of fine-grained sediments from levee construction in 


the water column could have potentially caused clogging in the gill structures of fish, 


made water-column feeding difficult or impossible, and eliminated light penetration that 


is needed for primary production.  Additionally, fill that was placed cut off tidal channels 
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AFFIDAVIT FOR INSPECTION WARRANT 5 
 


to the Island interior for use by aquatic organisms such as Delta Smelt (listed threatened 


species under both state and federal Endangered Species acts), Longfin Smelt (listed 


threatened species under state law), and Chinook Salmon (endangered under federal 


Endangered Species Act) thus adversely impacting the beneficial use for preservation of 


rare and endangered species.  The discharge of earthen material from the construction 


activities caused burial of existing estuarine habitat, smothered organisms (plant and 


animal) and ultimately cut off the Island from natural tidal influence thus causing a long 


term restriction of the beneficial uses of fish migration and spawning.  


11. The purpose of executing the warrant is to address past and on-going violations of 


California Water Code and the federal Clean Water Act, and to aid in determining what 


actions are necessary in composing a path forward to restoring the Island.  If this warrant 


is granted, the site inspection would consist of employing expert consultants to conduct 


(a) a topographical survey to construct a digital elevation model of the Island, and (b) a 


forensic wetland survey designed to identify and characterize the extent of wetlands and 


other waters of the state and current conditions at the Island.  The inspectors will 


perform in situ water quality measurements for temperature, pH, dissolved oxygen, and 


salinity.  No water samples or soil samples will be seized from Point Buckler Island itself, 


but possibly from surrounding waters of the state.  The site inspection needs to occur as 


quickly as possible, and not later than by early March because vegetation is quickly 


growing due to warm temperatures and recent rainfall.  The seasonal vegetation  will 


obscure critical visual information, and may obstruct survey equipment. 


D. Procedural Background and Potential Violations 


12. On January 30, 2015, the San Francisco Bay Conservation and Development 


Commission (BCDC) notified Point Buckler Club, LLC, and John Sweeney that staff had 


observed violations of the Suisun Marsh Preservation Act during a site visit on 


November 19, 2014 that included: filling in three major tidal channels; conducting work 


outside of allowable times to protect Chinook Salmon, Delta Smelt, Clapper Rail, and 
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Salt Marsh Harvest Mouse; unauthorized dock enlargement; and placing two mobile 


army trailers and two shipping containers on the Island.  The notice stated that the once 


tidally active marshland was drained and converted to upland as a result of the levee 


construction.  The BCDC requested Point Buckler Club, LLC, and Mr. Sweeney to stop 


work on the Island until they submitted a permit application (with the caveat that if an 


environmental specialist suggested intermediate measures to minimize adverse habitat 


impacts to seek the BCDC’s review to take action).   


13. On September 11, 2015, the Regional Water Board issued a Cleanup and 


Abatement Order (Order No. R2-2015-0038) to Point Buckler Club, LLC, care of John 


Sweeney.  The Order was based on the unauthorized levee construction, how it 


adversely affected beneficial uses and violated California Water Code and the federal 


Clean Water Act, and required an impact assessment and a corrective action workplan.  


Violations described in the Order included that Point Buckler Club, LLC: 


a. Failed to submit a report of waste discharge pursuant to California Water 


Code sections 13376 & 13260. 


b. Failed to obtain a permit for discharging into navigable waters and failed to 


obtain a water quality certification for the activities that resulted in fill to 


waters of the United States pursuant to Clean Water Act sections 301 and 


401.  


c. Failed to obtain coverage under the State’s National Pollutant Discharge 


Elimination System General Permit for Storm Water Discharges Associated 


with Construction and Land Disturbance Activities (State Water Resources 


Control Board Order 2009-0009-DWQ) for the levee construction and other 


land disturbance activities pursuant to the federal Clean Water Act section 


402.  


d. Discharged, or placed where it could be discharged, to waters of the state 


and United States silt, sand, clay, or other earthen materials from any 
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activity in quantities sufficient to cause deleterious bottom deposits, 


turbidity, or discoloration in surface waters or to unreasonably affect or 


threaten to affect beneficial uses.  These activities violated the San 


Francisco Bay Basin (Region 2) Water Quality Control Plan
2
 Prohibition 9, 


issued pursuant to California Water Code, Division 7, Article 3, Chapter 4, 


subsection 13243. 


The Cleanup and Abatement Order required Point Buckler Club, LLC to submit an 


impact assessment report describing all levee construction, boat dock construction, and 


any other discharges of fill material or structures into water of the state and the 


activities’ potential impacts.  The impact assessment was to then be used in comprising 


a Corrective Action Workplan to describe how Point Buckler Club, LLC would restore 


tidal circulation and interior marsh habitat that existed prior to the levee construction 


activities, and provide compensatory mitigation habitat to compensate for any temporal 


and permanent impacts to the functions and values provided by the impacted wetlands, 


tidal marshlands, and drainage channels caused by their unpermitted activities.   


14. Point Buckler Club, LLC, has petitioned the Cleanup and Abatement Order to the 


State Water Resources Control Board, and filed for an Ex Parte Application for Stay of 


Administrative Decision, or in the alternative, for a Temporary Restraining Order and 


Order to Show Cause Regarding Preliminary Injunction in Solano County Superior Court 


(Case No. FCS046410).  The Court issued a stay, and the Regional Water Board 


rescinded its Cleanup and Abatement Order at issue.  However, the proposed inspection 


may gather information that will be used to consider remedial alternatives and possible 


enforcement. 


                     
2
 Commonly referred to as the Basin Plan, the document and information can be found on the San 


Francisco Bay Regional Water Quality Control Board’s website: 


http://www.waterboards.ca.gov/sanfranciscobay/basin_planning.shtml  



http://www.waterboards.ca.gov/sanfranciscobay/basin_planning.shtml
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15. The Regional Water Board staff met with Point Buckler Club, LLC, attorneys and 


Mr. John Sweeney on October 7, 2015, and again during a site visit on October 21, 


2015.  The purpose of the site visit was to observe and document site conditions, and to 


better understand (1) the nature and extent of construction activities, including the 


volume of fill placed for construction on the levee; (2) whether the scope of work done 


was in the purvey of the US Army Corps of Engineers Regional General Permit 3; and 


(3) the extent of waters of the state and United States and tidal marsh habitat the was 


adversely impacted by levee constructions.  Regional Water Board staff concluded that 


a topographical survey and wetland delineation is required to provide the needed 


information, which would assist in determining what actions are necessary to restore the 


Island.  Follow up communications requested the information from Point Buckler Club, 


LLC, and has not been provided; therefore, the Regional Water Board is requesting to 


conduct the necessary work under the requested inspection warrant. 


16. On January 5, 2016, Regional Water Board Executive Officer Bruce Wolfe 


rescinded the Cleanup and Abatement Order (Order No. R2-2015-0038) based on Point 


Buckler Club, LLC and the Board’s Prosecution Team requests for a public hearing 


before the Board itself to consider the facts.    


17. California River Watch issued a Notice of Violation and Intent to File Suit under the 


Endangered Species Act section 9 (16 U.S.C. § 1540(g)) to Point Buckler LLC, Point 


Buckler Club LLC, and John Sweeney on January 14, 2016.  The notice alleges harm to 


an unauthorized take of threatened and/or endangered species: Delta Smelt, Central 


California Steelhead, Green Sturgeon, Sacramento Winter-Run and Central Valley 


Spring-Run Chinook Salmon, Salt Marsh Harvest Mouse and California Ridgeway Rail. 


E. Consent Denied 


18. In response to a request to meet, Dyan Whyte, Assistant Executive Officer, 


emailed Mr. Lawrence Bazel agreeing to meet with him and his client, and requested 


consent from the Point Buckler Club, LLC for the Regional Water Board staff to inspect 
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Point Buckler Island a second time.  Ms. Whyte explained the need to better understand 


the Island’s conditions prior to meeting.  The Regional Water Board staff needed more 


information about habitat, topography, construction activities, and potential impact to 


waters of the state.  She asked for access on February 8 and 9, 2016, to delineate 


habitats, survey topography, document the nature and extent of construction activities.  


(See Exhibit 4.) 


19. Mr. Bazel replied to Ms. Whyte’s email on January 31, 2015 and denied consent to 


access Point Buckler Island until after the parties met.  He stated, “The club has 


previously provided access for site visits to several regulatory agencies, including the 


Regional Water Board, and expects to provide additional access in the future, but I 


would prefer to postpone these discussions until after our meeting.”  Mr. Bazel provided 


additional information and claims about the unresolved issues to be discussed at the 


meeting.  (Exhibit 4.) 


20. On February 1, 2016, Ms. Whyte again emailed Mr. Bazel and requested access 


to the Island to generate topography and other site condition data by licensed 


professionals that the Regional Water Board had already asked Point Buckler Club, 


LLC, to provide.  She proposed access the week of February 16, 2016.  (Exhibit 4.) 


21. Mr. Bazel replied on February 3, 2016, and stated the week of February 16, 2016, 


was not good for them.  He also asked what the plan was for the site visit, and who 


would attend.  (Exhibit 4.) 


22. Ms. Whyte responded on February 4, 2016, that “…we request access to the 


Island in order to delineate habitats, survey topography, and document the nature and 


extent of levee construction activities.” She explained again that the information is 


needed to confirm and augment existing data, and to have a meaningful discussion with 


Mr. Bazel to assist in answering his questions.  Ms. Whyte requested Mr. Bazel to 


propose an alternative time for accessing the Island, or to clarify whether his client was 


denying access and to provide the basis for the denial by February 8, 2016.  (Exhibit 4.) 
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23. Mr. Bazel replied on February 8, 2016, asking for further clarification about who 


specifically would visit the Island and to describe the kind of survey and work would be 


performed by the survey team and technical professionals.  He stated, “We would like to 


know what your team will be doing on the Island, so that the club can figure out 


whether it should bring its own professionals to see what they see.”  Additionally, he 


specifically requested that we would not include Dr. Stuart Siegel in the visit to the Island 


due to past conflicts with the club.  (Exhibit 4.) 


24. During several conversations in February 2016, Dr. Peter Baye, Coastal Ecologist 


and Botanist, and Dr. Stuart Siegel, Professional Wetland Scientist, have expressed to 


me and Ms. Whyte the urgent need to access the Island prior to seasonal vegetation 


growing and obscuring views and growing over survey points.  Dr. Baye specifically 


stated that the later the site visit was in February, the more likely the vegetation will 


encumber the survey efforts, and that it would be very difficult to obtain specific 


information to make clear inferences during early to mid-March 2016.     


25. Ms. Whyte responded on February 10, 2016, confirming that informal access to 


the Island had not been granted or denied for the fourth time, and her hope to avoid 


needed to obtain a warrant.  She further offered the dates of February 24, 25 or 26, 


2016, to accommodate schedules.  She provided the names and titles of the technical 


professionals as well as the name of the survey crew consulting firm (CLE Engineering) 


with a promise to provide specific names of the survey crew beforehand, and agreed to 


not include Dr. Siegel in the survey crew.  She also expressed the urgency to visit the 


Island during the proposed dates due to tides and seasonal changes in vegetation and 


a need to confirm and augment existing data.  Lastly, Ms. Whyte asked for a response 


by February 11, 2016, to allow time for rescheduling the work crew. (Exhibit 4.) 


26. Mr. Bazel replied on February 11, 2016, that he did not believe the site visit was 


urgent since he looked at the tide schedule for the next month or so.  Note that he is not 


a wetlands expert, and he did not address the urgent need to view the Island before the 
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vegetation grows.  Mr. Bazel then proposed scheduling a site visit for March 17-18, or 


March 21-28, 2016.  (Exhibit 4.) 


27. On February 17, 2016, Ms. Whyte, Dr. Siegel, Agnes Farres from the Regional 


Water Board, and I performed a boat survey with the Solano County Sheriff Marine 


Patrol around the perimeter of Point Buckler Island to determine how quickly vegetation 


was growing on the Island, obscuring views and blocking access for survey equipment, 


and to determine whether there was any construction activity on the Island.  We 


confirmed that spring vegetation growth had begun and will soon fully emerge given the 


predicted warm weather and increases in daylight hours, along with the recent rain 


storm.  We conclude that continued vegetation growth will certainly obscure some of the 


information needed to evaluate the Island and it is imperative that we gain access to the 


Island before March.   


28. These facts demonstrate that Point Buckler Club, LLC as the property owner, John 


Sweeney as the manager, and Lawrence Bazel as the retained attorney have denied 


consent to the San Francisco Bay Regional Water Quality Control Board staff to access 


Point Buckler Island during the urgent time frame prior to early March for an inspection 


consistent with California Code of Civil Procedure section 1822.51. 


F. Additional Cause for Inspection Warrant in Quick Time Frame 


29. During the February 17, 2016 boat tour, we also observed recent unauthorized 


grading on the east side of the Island that appeared to be maintenance or repair to the 


levee, and placement of two mobile helicopter landing pads.  This unauthorized grading 


provides further urgency to inspect the Island to obtain topography information before it 


is compromised by additional grading, and in effort to prevent new violations of California 


Water Code and the federal Clean Water Act.  This is supported with my having recently 


reviewed Mr. Sweeney’s Facebook page where on February 22, 2014 he posted, “I need 


a crew to frame and out the prefab together but won’t be till August.  Not Building to 


code or w permits.”  This statement demonstrates Mr. Sweeney’s willingness to 
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disregard local, state, and federal rules and laws, and further emphasizes the need to 


access the Island soon.  (Exhibit 5.) 


30. The National Marine Fisheries Service (NMFS) through the National Oceanic and 


Atmospheric Administration (NOAA) and the US Department of the Interior enforce the 


Endangered Species Act (16 U.S.C. §§ 1531-1544) and may have a legal interest in the 


citizen suit noticed by California River Watch.  The January 14, 2016 notice gives 60 


days until California River Watch intends to file suit, adding to the urgency of this 


inspection. 


G. Participants  


31. In light of the above circumstances, I request that permission be given to conduct 


this inspection warrant without the consent and/or presence of the owner.  Lawrence 


Bazel, on behalf of Point Buckler Club, LLC, and/or its manager, John Sweeney, have 


not consented to allowing a site inspection by the San Francisco Bay Regional Water 


Quality Control Board as requested in a timely manner prior to the Island being taken 


over by seasonal vegetation, and did not verbally acknowledge that he would grant 


permission.  It is my strong belief that Mr. Bazel, Mr. Sweeney, and the Point Buckler 


Club, LLC will deny permission to access and enter the Point Buckler Island for this 


inspection.  I request that Dyan Whyte (Professional Geologist), Bill Hurley (Professional 


Civil Engineer), Brian Thompson (Certified Engineering Geologist and Hydrogeologist), 


and Agnes Farres (Environmental Scientist) from the San Francisco Bay Regional Water 


Board be allowed to accompany me to perform the inspection. 


32. I also request that Dr. Baye and Dr. Siegel, along with five survey members of CLE 


Engineering, Inc. (most likely Daniel Gillenwater, James Kulpa, Darren Gewant, Kyle 


Berger, and Justin Dankle, Professional Land Surveyor) be allowed to accompany me 


and during the inspection executed under the requested warrant.  Dr. Baye and Dr. 


Siegel are presently retained by the Regional Water Board for their expert technical 


abilities in performing a topographic survey of the Point Buckler Island and delineating 







 
 
 1 


  
 2 
 
 3 
 
 4 
  
 5 
 
 6 
 
 7 
 
 8 


 
 9 
 
 10 
 
 11 
 
 12 
 
 13 
 
 14 
 
 15 
 


 16 
 
 17 
 
 18 
 
 19 
 
 20 
 
 21 
 
 22 
 


 23 
 
 24 
 
 25 
 
 26 
 
 27 
 
 28 


 


 


AFFIDAVIT FOR INSPECTION WARRANT 13 
 


the extent of the high tide line to determine placement of fill in waters of the United 


States.  


33. I also request that Don Tanner, Special Agent of the National Marine Fisheries 


Service, be allowed to accompany me and other Regional Water Board representatives 


during the inspection.  Mr. Tanner will employ his specialized skills in determining 


whether there was a take of any endangered species during the unauthorized levee 


construction pursuant to Endangered Species Act Section 9 (16 U.S.C. § 1531 et seq.). 


34. I also request that Paul Jones, Wetlands Specialist for the US Environmental 


Protection Agency, be allowed to accompany me and other Regional Water Board 


representatives during the inspection.  Mr. Jones will employ his technical skills in 


wetland ecology and Clean Water Act section 404 (33 U.S.C. § 1344) enforcement in 


helping determine the extent of fill to waters of the US and harm to aquatic resources 


associated with the unauthorized levee construction. 


35. I also request that the County of Solano Sheriff’s Department be allowed to escort 


me and the other participants during the inspection to ensure our physical safety and to 


provide us with boat access.  County of Solano sheriffs will have access to the same 


areas described above to provide security for inspection participants. 


    


 WHEREFORE, I respectfully request an inspection warrant issue pursuant to 


California Code of Civil Procedure sections 1822.50 et seq. to permit an inspection and 


investigation of the premises named in the caption above, as set forth fully in the 


Inspection Warrant, 


 AND to permit the inspection for a maximum of two days between February 24, 


2016, through February 26, 2016, between the hours of 8:00 a.m. and 6:00 p.m. (more 


than one day is requested should dangerous weather conditions arise). 
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 I affirm under penalty of perjury that the above information is true and correct to 


the best of my knowledge. 


 
                                                   
      _________________________________ 
      Benjamin Martin, Affiant 
 
 
 
SUBSCRIBED AND SWORN TO BEFORE ME,   
 
DATE: 
 
 
 
_______________________________ 
JUDGE OF THE SUPERIOR COURT 





























































































	 	 	 	 	 	 	 December	17,	1976


TO	GOVERNOR	EDMUND	G.	BROWN	JR.,	AND
MEMBERS	OF	THE	CALIFORNIA	LEGISLATURE


	 We	are	pleased	to	submit,	pursuant	to	the	Nejedly-Bagley-Z’berg	Suisun	Marsh	
Preservation	Act	of	1974	(SB	1981),	a	Suisun	Marsh	Protection	Plan.


	 Bordering	the	northern	Bay,	just	west	of	the	Delta,	“the	Marsh	represents	a	unique	and	
irreplaceable	resource	to	the	people	of	the	state	and	nation;”	and	as	“.	.	.		the	future	of	the	wildlife	
values	of	the	area	is	threatened	by	potential	residential,	commercial	and	industrial	developments	
.	.	.”	(SB	1981).		The	Marsh	comprises	about	10	percent	of	California’s	remaining	wetlands.		Thus,	
it	plays	an	important	role	for	water	fowl	of	the	Pacific	Flyway	and	provides	critical	habitat	for	
other	wildlife	species.


	 In	brief,	the	Plan	proposes	(1)	a	primary	management	area	encompassing	the	89,000	acres	
of	tidal	marsh,	managed	wetlands,	adjacent	grasslands,	and	waterways	over	most	of	which	
BCDC	now	has	jurisdiction,	and	(2)	a	secondary	management	area	of	approximately	22,500	acres	
of	significant	buffer	lands.		Under	specific	guidelines	in	each	area,	Solano	County	would	be	
responsible	for	preparing	and	administering	a	local	protection	program.		BCDC	would	represent	
the	state’s	interest,	serving	as	the	land	use	permitting	agency	for	major	projects	in	the	primary	
management	area,	and	as	an	appellate	body	with	limited	functions	in	the	secondary	management	
area.


	 The	Plan	also	recommends	that	the	state	consider	purchase	of	approximately	1,800	acres	
of	marsh;	that	water	quality	in	the	Marsh	be	maintained;	and	that	land	tax	assessing	practices	
reflect	the	conditions	of	the	Plan.


	 The	Plan	development	process	included	17	public	hearings,	two	by	the	Department	of	
Fish	and	Game	on	the	fish	and	wildlife	element.		The	others	were	held	by	BCDC	on	additional	
elements	and	on	the	draft	Plan.		BCDC	recommended	this	final	Plan	after	two	further	
Commission	meetings.


	 Although	not	every	viewpoint	offered	was	accepted,	all	were	carefully	considered	and	
many	do	now	appear	in	the	Protection	Plan.		The	Commission	is	most	appreciative	of	the	benefi-
cial	participation	of	public	jurisdictions	and	agencies,	private	organizations	and	individuals,	and	
of	the	capable	and	dedicated	work	of	BCDC’s	staff.


	 	 	 	 	 	 	 Respectfully,


	 	 	 	 	 	 	 JOSEPH	C.	HOUGHTELING
	 	 	 	 	 	 	 Chairman


JCH/st
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The Suisun Marsh comprises approximately 85,000 acres of tidal marsh, managed wet-
lands, and waterways in southern Solano County. It is the largest remaining wetland around 
San Francisco Bay and includes more than ten percent of California's remaining wetland 
area. The Marsh is also a wildlife habitat of nationwide importance. It plays an important 
role in providing wintering habitat for waterfowl of the Pacific Flyway and, because of its size 
and estuarine location, supports a diversity of plant communities. These provide habitats for 
a variety of fish and wildlife, including several rare and endangered species.


Recognizing the threats to the Suisun Marsh from potential residential, commercial, and 
industrial developments, and the need to preserve this unique wildlife resource for future 
generations, the California Legislature passed and the Governor signed in September, 
1974, the Nejedly-Bagley-Z'berg Suisun Marsh Preservation Act of 1974. The Act directs 
the San Francisco Bay Conservation and Development Commission and the Department 
of Fish and Game to prepare the Suisun Marsh Protection Plan "to preserve the integrity 
and assure continued wildlife use" of the Suisun Marsh.


The California Department of Fish and Game prepared a Fish and Wildlife Element to be 
used by the San Francisco Bay Conservation and Development Commission in the prepa-
ration of the Suisun Marsh Protection Plan. The Fish and Wildlife Element includes an 
inventory of the ecological characteristics of the Marsh and its surroundings, and a recom-
mended natural resource protection plan. Information and recommendations provided by 
this element have been incorporated into the Suisun Marsh Protection Plan.


The planning program conducted by the San Francisco Bay Conservation and 
Development Commission involved the preparation and tentative adoption of a series of 
nine background planning reports: Suisun Marsh Environment; Suisun Marsh Aquatic and 
Wildlife Resources; Water Supply and Quality in the Suisun Marsh; Natural Gas Resources 
of the Suisun Marsh; Recreation and Access in the Suisun Marsh; Utilities, Facilities and 
Transportation in and Around the Suisun Marsh; Water-Related Industry Adjacent to the 
Suisun Marsh; Suisun Marsh and Upland Resource Management; and Developing an 
Implementation Program for the Suisun Marsh Protection Plan. These reports provided the 
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information needed to prepare the findings and policies of the final Suisun Marsh Protection 
Plan, as well as allowing extensive opportunities for public involvement through hearings 
before the Commission. The Fish and Wildlife Element and the background planning 
reports are the basis for the Plan and will be submitted to the Governor and Legislature as 
a supplement.


The objectives of the Protection Plan are to preserve and enhance the quality and diversity 
of the Suisun Marsh aquatic and wildlife habitats and to assure retention of upland areas 
adjacent to the Marsh in uses compatible with its protection.


The Protection Plan consists of four sections. Part I, the Introduction, describes the planning 
program and Plan objectives. Part II provides the Plan's Findings and Policies. Part III 
describes the program for carrying out the Plan, and Part IV consists of the Protection Plan 
Map and a map illustrating the Marsh natural factors.
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ENVIRONMENT


The aquatic and terrestrial habitats of the Suisun Marsh and adjacent uplands support 
many species of fish and wildlife, primarily because of the diversity, quality, and close prox-
imity of its varied habitats. These habitats are particularly important to the wintering water-
fowl of the Pacific Flyway and to the striped bass, which is the most important game fish in 
the San Francisco Bay and Delta System.


There are three types of wetlands in the Suisun Marsh: managed wetlands, tidal marshes, 
and seasonal marshes. Most of the wetlands in the Marsh are managed wetlands that are 
artificially flooded and cultivated by the California Department of Fish and Game and private 
duck clubs to enhance the production of preferred waterfowl food plants. The tidal marshes, 
which occur on the edges of the bays and sloughs, are not subjected to habitat manage-
ment programs, but are exposed to the natural daily tidal rhythm. Seasonal marshes are 
found adjacent to the managed wetlands in several areas. They are low-lying lands that are 
flooded annually by winter and spring rains, and dry out with the approach of summer.
Between the Marsh and adjacent uplands lies a "transition zone" of lowland grasslands, 
which supports a mixture of plants common to both the wetlands and the upland grass-
lands. Adjacent to the Suisun Marsh wetlands and lowland grasslands are upland grass-
lands and cultivated areas. These are used for extensive agriculture, such as grazing and 
grain production, and help protect the Marsh wetlands by insulating them from potential 
adverse impacts.


Findings


1.  The Suisun Marsh and adjacent uplands provide a unique resource for a wide range of 
aquatic and wildlife species, due to the occurrence of many diverse habitats in close 
proximity to each other. This situation is the result of the natural estuarine character of 
the Suisun Marsh, the man-made habitat changes within the Marsh and the existence 
of extensively managed agricultural lands surrounding the Marsh.


2.  The Suisun Marsh and adjacent uplands provide habitats for many rare and endan-
gered plant and animal species. These include the giant garter snake, Aleutian Canada 
goose, bald eagle, peregrine falcon, California black rail, California yellow billed cuckoo, 
the salt marsh harvest mouse and seven plant species.
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3.  The Marsh sloughs are a major habitat for striped bass, the most important game fish 
in the San Francisco Bay and Delta system, and for the Neomysis shrimp, which is 
their primary food source. The Suisun Marsh provides a unique combination of low 
salinity level due to high Delta outflow, moderate temperatures, low pollution levels, 
availability of phytoplankton as food for Neomysis, and a gentle tidal current, all of 
which create an ideal environment for both the striped bass and Neomysis.


4.  Tidal marsh is an important habitat for many wildlife species, including the endangered 
salt marsh harvest mouse and the Suisun shrew. Tidal marshes also contribute to the 
maintenance of water quality in the San Francisco Bay.


5.  In the Suisun Marsh, about 50,700 acres of managed wetlands are currently main-
tained as private waterfowl hunting clubs and on publicly-owned wildlife management 
areas and refuges. Because of their extent, location and the use of management tech-
niques to encourage production of preferred waterfowl food plants, managed wetlands 
of the Suisun Marsh are a vital component of the wintering habitat for waterfowl migrat-
ing south on the Pacific Flyway, and also provide cover, foraging and nesting opportuni-
ties for resident waterfowl. Managed wetlands also provide habitat for a diversity of 
other resident and migratory species, including other waterbirds, shorebirds, raptors, 
amphibians, and mammals. Managed wetlands can protect upland areas by retaining 
flood waters and also provide an opportunity for needed space for adjacent wetlands to 
migrate landward as sea level rises. 


6.  There are several seasonal marshes around the periphery of the managed wetlands. 
They have high value for marsh-related wildlife and also serve to buffer the Suisun 
Marsh to a certain extent from potential adverse ecological and aesthetic impacts.


7.  The lowland grasslands adjacent to the Marsh constitute an important transition area 
between the Marsh and uplands and have high value for marsh-related wildlife, particu-
larly when the wetlands are flooded and during periods of high hunting pressure in the 
Marsh. They also play an important role in insulating the Suisun Marsh from potential 
adverse impacts from adjacent land uses, such as water pollution, predation by domes-
tic pets, and noise.


8.  The upland grasslands and cultivated areas adjacent to the Suisun Marsh provide habi-
tats for many species of wildlife that also inhabit the Marsh. Several species of migrato-
ry waterfowl, shorebirds, and upland game birds feed in these areas, which also pro-
vide a refuge from winter flooding and hunting pressures in the Marsh. Birds of prey 
range over the Marsh and adjacent uplands where the diversity of habitats ensures a 
varied and abundant source of food. The Potrero Hills grasslands are particularly impor-
tant since they contain one of only two known golden eagle nest sites in Solano 
County.


9.  The upland grasslands and cultivated areas adjacent to the Suisun Marsh are also criti-
cal to its protection. These undeveloped areas, presently used for extensive agriculture, 
function as a buffer for the Marsh, insulating it from potential adverse ecological and 
aesthetic impacts.


10.  The fresh water habitats in streams tributary to the Marsh are important to the contin-
ued high quality of water in the Marsh sloughs. Tributary streams such as American 
Canyon and Jameson Canyon Creeks support important riparian vegetation along their 
banks. This vegetation helps to retain proper water temperatures in the stream chan-
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nels and filter sediments that would be carried into the Marsh sloughs. It also provides 
an important habitat for Marsh wildlife, particularly birds, as well as insects and algae 
that are food for larger aquatic life.


11.  The tributary streams are also important for migratory fish that spawn upstream from 
the Marsh. The Suisun, Green Valley, and McCoy Creeks have remained largely unob-
structed by manmade structures and support the only remaining steelhead migratory 
runs in the Suisun Marsh area.


12.  Eucalyptus trees are the major tree species of the Marsh and are important to wildlife, 
particularly birds, for roosting and nesting. The groves of eucalyptus on Joice and 
Grizzly Islands, which are heron and egret rookeries, are particularly critical.


Policies


1.  The diversity of habitats in the Suisun Marsh and surrounding upland areas should be 
preserved and enhanced wherever possible to maintain the unique wildlife resource.


2.  The Marsh waterways, managed wetlands, tidal marshes, seasonal marshes, and low-
land grasslands are critical habitats for marsh-related wildlife and are essential to the 
integrity of the Suisun Marsh. Therefore, these habitats deserve special protection.


3.  Existing uses should continue in the upland grasslands and cultivated areas surround-
ing the critical habitats of the Suisun Marsh in order to protect the Marsh and preserve 
valuable marsh-related wildlife habitats. Where feasible, the value of the upland grass-
lands and cultivated lands as habitat for marsh-related wildlife should be enhanced.


4.  The eucalyptus groves in and around the Marsh, particularly those on Joice and Grizzly 
Islands, should not be disturbed.


Amended November 2007
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Egret rookery on Joice Island







RECREATION AND ACCESS


The vast open expanse of the Suisun Marsh is the location of many recreational activities. 
The Marsh is well known for waterfowl hunting in California. In addition, several other forms 
of recreation, including fishing, upland game hunting, and water sports, are also popular in 
the Marsh. Nevertheless, there are opportunities for a greater diversity and amount of pub-
lic recreation in the Marsh.


The recreational values of the Marsh, particularly for duck hunting, have been a significant 
factor in its preservation. Private duck clubs and public agencies, such as the Department 
of Fish and Game, have made considerable contributions to the improvement of the Marsh 
habitats for waterfowl as well as other wildlife.


Findings


1.  The Suisun Marsh is a major open-space resource of the San Francisco Bay region, 
and recreation is the major human use of the Suisun Marsh. A major attraction of the 
Marsh for recreational use is its undisturbed open-space character.


2.  Market hunting of waterfowl began in the Suisun Marsh in the late 1850s, and the first 
private waterfowl sport hunting clubs were established in the early 1880s. Demand for 
hunting opportunities has resulted in the protection from urban development of tens of 
thousands of acres of marsh habitat. Generations of hunting club owners and mem-
bers have worked to maintain the area’s habitat value and to protect the natural 
resources of the Marsh. Today, waterfowl hunting is the major recreational activity in the 
Suisun Marsh, occurring from late October until late January each year, though the pri-
vate waterfowl hunting clubs and public wildlife areas of the Marsh are also used for a 
wide variety of other recreational activities, including upland game hunting, fishing, dog 
training, boating, hiking, photography, education, nature study, and wildlife viewing.


3.  The demand for existing recreational uses of the Suisun Marsh is presently high and 
will probably increase in the future. There is also a high demand for water sports and 
passive recreational activities, such as nature walks, picnicking, and sightseeing. 
Participation in these activities would increase if better facilities were provided.


4.  Approximately 15,400 acres of managed wetlands are publicly owned in the Suisun 
Marsh. Public wildlife areas of the Suisun Marsh are managed to meet multiple objec-
tives, including enhancing wildlife habitat, as well as providing public recreational oppor-
tunities such as waterfowl hunting, fishing, wildlife viewing and hiking. Over time, water-
fowl hunting on public lands has decreased while other types of recreation (including 
fishing and nonconsumptive recreational uses, such as wildlife viewing) have greatly 
increased.


5.  Fishing accounts for nearly as much recreational use of the Marsh as waterfowl hunt-
ing. Public boat launches exist at Suisun City and Belden’s Landing. Island Slough and 
Grizzly Island Wildlife Area both provide public fishing piers. Fishing is also allowed at 
unimproved sites in much of the publicly owned areas of the Marsh. Fishing at unim-
proved sites is accessed primarily on foot from designated parking areas. Some fre-
quently used fishing sites may be dangerous because they are located on narrow 
roads and place fishermen in close proximity to passing automobiles.
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6.  Due to the diversity of vegetation and fish and wildlife species, the Suisun Marsh has 
high potential for scientific and educational use.


7.  The Solano County Park Department has proposed parks for two sites in the Suisun 
Marsh: at Beldon's Landing on Montezuma Slough and on Hill Slough. These would 
increase opportunities for public access and recreation activities in the Marsh.


Policies


1.  Continued recreational use of privately-owned managed wetlands should be encour-
aged. Additional land should be acquired within the Suisun Marsh to provide for 
increased public recreational use and additional refuge areas for waterfowl during the 
hunting season. Acquisition priority should be given to those lands not now operated as 
managed wetlands.


2.  Land should also be purchased for public recreation and access to the Marsh for such 
uses as fishing boat launching and nature study. These areas should be located on the 
outer portions of the Marsh near the population centers and easily accessible from 
existing roads. Improvements for public use should be consistent with protection of 
wildlife resources.


3.  Public agencies acquiring land in the Marsh for public access and recreational use 
should provide for a balance of recreational needs by expanding and diversifying 
opportunities for activities such as bird watching, picnicking, hiking, and nature study.


4.  Agencies administering land acquired for public access and recreational use should be 
responsible for maintaining the areas and controlling their use. Signing on roads lead-
ing into the Marsh and maintained litter receptacles at major public use areas should 
be provided by the appropriate local or State agency to prevent littering and vandalism 
to public and private property.


5.  Recreational activities that could result in adverse impacts to the environment or aes-
thetic qualities of the Suisun Marsh should not be permitted. Levels of use should also 
be monitored to insure that their intensity is compatible with other recreation activities 
and with protection of the Marsh environment. For example, boat speeds and exces-
sive noise should be controlled and activities such as water skiing and naval training 
exercises should be kept at an acceptable level.


 
Amended November 2007
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Fishing on Joice Island
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LAND USE AND MARSH MANAGEMENT


The tidal marshes, managed wetlands, seasonal marshes, and the lowland grasslands of 
the Suisun Marsh represent a vital resource for many forms of Marsh wildlife. They play a 
particularly important role in providing wintering habitat for waterfowl of the Pacific Flyway 
and also constitute the habitat of many year-round residents, including shorebirds, wading 
birds, raptors, amphibians, rodents, and other mammals.


Because of their critical importance to Marsh wildlife, these areas should be included in a 
primary management area. Within this area, existing land uses should continue, and land 
and water areas should be managed so as to achieve the following objectives:


• Preservation and enhancement of Marsh habitat


• Provision of habitat attractive to waterfowl


• Improvement of water distribution and levee systems


• Encouragement of agricultural and grazing practices consistent with wildlife use, water-
fowl hunting, and elimination of mosquito breeding


• Restoration of historic wetlands


Surrounding the primary management area is an area comprising upland grasslands and 
cultivated lands. The upland grasslands and cultivated lands provide habitat for Marsh-
related wildlife, but more importantly, by their location and existing uses, they insulate the 
habitats in the primary management area from the adverse impacts of both urban develop-
ment and other upland land uses and practices incompatible with Marsh preservation.


The upland grasslands and cultivated lands surrounding the primary management area 
should therefore be included in a secondary management area. The function of the sec-
ondary management area should be to act as a buffer area to insulate the habitats within 
the primary management area. Within the secondary management area, existing grazing 
and agricultural uses should continue, and agricultural practices favoring wildlife use and 
habitat enhancement should be encouraged.


The watershed of the Suisun Marsh is also directly related to the protection of the aquatic 
and wildlife resources of the Marsh. In particular, land uses in the watershed can affect 
water quality and supply. For example, toxic and hazardous materials introduced into 
streams entering the Marsh constitute a threat to the wetland habitats. Activities, such as 
improper grading during development, over-grazing, and construction on steep slopes or 
highly erodable soils, can lead to the transfer of soil materials to fresh water streams and 
ultimately to the Marsh. Moreover, riparian vegetation along tributary streams is important 
habitat to many species of Marsh wildlife and helps to maintain water quality in streams and 
sloughs.


To adequately protect the Marsh, control over runoff, erosion, and sediment transfer is nec-
essary in the immediate Marsh watershed. Controls should also be established to limit dis-
ruption of riparian vegetation and habitat.
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Findings


1.  The tidal marshes of the Suisun Marsh are an important wildlife habitat and also con-
tribute to the maintenance of water quality in the San Francisco Bay.


2.  The managed wetlands are a unique resource for waterfowl and other Marsh wildlife, 
and their value as such is increased substantially by the management programs used 
by waterfowl hunting clubs and public agencies to enhance the habitat through the 
encouragement of preferred food plant species. However, management challenges 
exist on many managed wetland units, including: water quality concerns such as salini-
ty; effective water circulation, conveyance and drainage due to subsided land; restric-
tions resulting from endangered species protection; and ongoing exterior levee system 
integrity and maintenance issues.


3.  Individual management plans were developed for each waterfowl hunting club in the 
1980s, and were reviewed by the California Department of Fish and Game and certified 
by the San Francisco Bay Conservation and Development Commission. The manage-
ment plans include site information on each club’s infrastructure, a water management 
schedule, and a discussion of management activities needed to accomplish the sched-
ule. Land managers can conduct ongoing management activities described in the 
plans, such as maintenance, repairs, and enhancements, without having to apply for 
separate permits from the Commission for each activity.


4.  The Suisun Marsh contains approximately 230 miles of levees, many of which have 
been constructed over time largely using material dredged from adjacent waterways 
and were not constructed to meet flood protection standards. Consequences of levee 
failure may include: risks to life; damage to residences, businesses, utilities, and trans-
portation infrastructure; loss of recreational opportunities; changes in water quality con-
ditions; loss of managed wetlands values and functions; and changes in ecosystem 
conditions. Appropriate methods of levee repair and maintenance can both protect 
managed wetlands and neighboring properties as well as avoid adverse impacts to 
wildlife habitat both on and adjacent to levees.


5.  The tidal marshes and managed wetlands can also provide excellent conditions for 
mosquito production. The Solano County Mosquito Abatement District regulates Marsh 
management programs to ensure adequate mosquito control.


6.  There are several seasonal marshes around the periphery of the managed wetlands. 
They have high value for Marsh-related wildlife and also serve to buffer the Suisun 
Marsh to a certain extent from potential adverse ecological and aesthetic impacts. The 
seasonal marshes are presently used for grazing during the dry summer months.


7.  The lowland grasslands constitute an important transition area between the Marsh and 
the uplands which has high value to Marsh-related wildlife, particularly during the winter 
months when the wetlands are flooded. The lowland grasslands also play an important 
role in protecting the Suisun Marsh from potential adverse impacts resulting from adja-
cent land uses, such as water pollution, predation by domestic pets, and noise. Most of 
the lowland grasslands are presently used for grazing, which helps to maintain the habi-
tat, providing that over-grazing does not occur.


Suisun Marsh Protection Plan
Reprinted: May 2012







Page 35Suisun Marsh Protection Plan 
Reprinted: May 2012


8.  Several areas adjacent to the wetlands were originally marshland but have been segre-
gated from tidal action due to land reclamation, diking and filling for grazing purposes, 
cultivation or flood protection. Examples of historic marshes occur at Thomasson near 
Cordelia, east of Suisun City and in the area east of Montezuma Slough between Birds 
Landing and Collinsville. These areas could be restored to wetlands status by returning 
them to tidal action.


9.  The tidal marshes, managed wetlands, adjacent lowland grasslands, and seasonal 
marshes are unsuitable for urban development due to several physical constraints. 
They are subject to periodic flooding and tidal action. They are also underlain by satu-
rated soft Bay muds which tend to settle under structures. Soft Bay mud may also 
experience severe ground shaking and failure during earthquakes.


10.  The upland grasslands and cultivated areas adjacent to the Suisun Marsh are critical to 
its protection. These undeveloped areas, presently used for grazing cattle and cultivat-
ed agricultural lands, function as a buffer for the Marsh. Development in the uplands 
adjacent to the Marsh would remove this protective function and result in potential 
adverse ecological and aesthetic impacts. Furthermore, these areas represent valuable 
habitats for many species of Marsh-related wildlife.


11.  Soil conditions and seismic activity in the uplands adjacent to the Suisun Marsh may 
also create hazards to urban development. In addition, earth disturbance, such as grad-
ing and filling to enable development in hazard areas, can lead to erosion which 
degrades valuable aquatic and wildlife habitat due to sedimentation. For example, the 
Benicia hills west of Interstate 680 are steeply sloped, contain landslide deposits, 
include soils with high susceptibility to landslides and erosion, and are the location of 
the active Green Valley Fault. Major portions of the Potrero Hills are also steeply sloped 
with soils having high erosion potential. Other hills and mountains in the immediate 
Marsh watershed, particularly the hills around Rockville and the Vaca mountains, con-
tain steep slopes with soils that are either easily eroded or susceptible to landslides.


12.  Sediments carried into the Marsh by soil erosion in the watershed could degrade aquat-
ic and wildlife habitats. They would probably cause higher water turbidity in the sloughs 
reducing light penetration into the water which may be very detrimental to phytoplank-
ton populations which form the base of the Marsh fishery food chain. In addition, 
increased sedimentation can reduce the range of migratory fish spawning habitat and 
increase fish egg mortality.


13.  Some areas of lowland grassland and seasonal marsh (notably east of Suisun City and 
east of Montezuma Slough) are historic marshlands and could be restored as tidal 
marshes or managed wetlands.


14.  Physical barriers to wildlife movement are created by such structures as highways, rail-
road tracks, exposed pipelines, and fences. However such barriers can act to protect 
the Marsh from certain adverse impacts such as predation by domestic pets.
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Policies


1.  The managed wetlands, tidal marshes, lowland grasslands and seasonal marshes 
should be included in a primary management area. Within the primary management 
area, existing uses should continue and both land and water areas should be protected 
and managed to enhance the quality and diversity of the habitats.


2.  Agriculture within the primary management area should be limited to activities compati-
ble with, or intended for, the maintenance or improvement of wildlife habitat. These 
include extensive agricultural uses such as grain production and grazing. Intensive agri-
cultural activities, involving removal or persistent plowing of natural vegetation and 
maintenance of fallow land during part of the year, should not be permitted. Grain pro-
duction should be confined to the Grizzly Island Wildlife Area and relatively small, well-
suited areas of some of the large waterfowl hunting clubs. Grazing should be used to 
control vegetation on waterfowl hunting clubs where plant cover is sub-optimum for 
waterfowl use and should be discouraged on those properties where there is already a 
good mixture of preferred waterfowl food plants. Grazing pressures should not exceed 
sound range management practices.


3.  The tidal marshes in the primary management area should be preserved. Practices 
recommended by the Solano County Mosquito Abatement District to control mosqui-
toes, including ditching, drainage, pesticide application, burning, and the use of mosqui-
tofish should be conducted only where absolutely necessary. Because of potential 
adverse environment impacts, pesticide application and burning for mosquito control 
should be applied only as a last resort. Efforts toward biological control of mosquitoes 
should be intensified.


4.  The water management schedules originally developed by the U.S.D.A. Soil 
Conservation Service and the California Department of Fish and Game and ratified by 
the Solano County Mosquito Abatement District should be modified as necessary in 
response to new biological, technical and management challenges. Modified water 
schedules should include provisions for adaptive management (systematic process for 
evaluating and improving strategies) to better address management challenges and 
should be used to the maximum extent possible in the managed wetlands. Individual 
club management plans should include the most current water management schedules 
and management approaches. These schedules provide the most desirable habitat for 
waterfowl as well as many other types of Marsh wildlife, and may also result in a signifi-
cant reduction of vector production if properly managed.


5.  In order to improve the efficiency of water control management in the Marsh, the 
Suisun Resource Conservation District should be empowered to develop and enforce 
regulations establishing sound water management practices on all privately-owned 
managed wetlands within the primary management area.


6.  The Suisun Resource Conservation District should be empowered to improve and 
maintain exterior levee systems as well as other water control facilities on the privately-
owned managed wetlands within the primary management area.


7.  Burning in the primary management area is a valuable management tool. However, it 
should be kept to a minimum to prevent uncontrolled fires which may destroy beneficial 
plant species and damage peat leaves, and to minimize air pollution.


Suisun Marsh Protection Plan
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8.  Permanent ponds provide shelter and food for resident and migratory wildlife species, 
including waterfowl broods, molting waterfowl, pelicans and shorebirds. Permanent 
ponds should maintain high circulation rates and, where necessary, should be drained 
every three to five years to reset the vegetative composition. To control mosquito pro-
duction, water levels in permanent ponds should be kept constant. Water salinity levels 
exceeding 17mS/cm may be toxic to ducklings and should be considered when man-
aging permanent ponds.


9.  The upland grasslands and cultivated lands surrounding the Marsh should be included 
in a secondary management area. The function of the secondary management area 
should be to act as a buffer area insulating the habitats within the primary management 
area from adverse impacts of urban development and other uses and land practices 
incompatible with preservation of the Marsh. The boundaries of the secondary man-
agement area should, for the most part, correspond to physical barriers to wildlife 
movement, with exceptions where necessary to control specific potential threats to the 
Marsh from beyond the wildlife barrier. The proposed boundary of the secondary man-
agement area is shown on the Protection Plan Map.


10.  Agricultural uses consistent with protection of the Marsh, such as grazing and grain pro-
duction, should be maintained in the secondary management area. In the event such 
uses become infeasible, other uses compatible with protection of the Marsh should be 
permitted. The value of the upland grassland and cultivated lands as habitats for Marsh-
related wildlife should be maintained and enhanced where possible by planting or 
encouraging valuable wildlife food or cover plant species.


11.  Existing non-agricultural uses, such as Solano Garbage Company, Pacific Reclamation 
and Disposal Inc., and Explosive Technology Corporation, on sites within the secondary 
management area should be allowed to continue if they are conducted so that they will 
not cause adverse impacts on the Suisun Marsh. Any future change in uses of these 
sites should be compatible with the preservation of the Suisun Marsh and its wildlife 
resources.


12.  Exceptions to the land management practices recommended for the primary and sec-
ondary management areas should be made in the Collinsville area. The Collinsville 
area has potential for water-related industry and port use due to its location adjacent to 
a deepwater channel. Therefore, the upland grasslands, seasonal marshes, and low-
land grasslands west of Collinsville Road, as identified on the Protection Plan Map, 
should be reserved for water-related industry and port uses. Present extensive agricul-
tural practices should be continued until this site is needed for water-related industrial  
or port development. However, wetland resources on portions of this site may be 
enhanced or restored consistent with Suisun Marsh Protection Plan policies on water-
related industry.


Any wetland restoration or enhancement project should provide for the protection of 
adjacent property from flooding that could occur because of the project and should 
include a long-range management program that assures proper stewardship of the 
wetland.


The area between the industrial area and Montezuma Slough varies from 1/3-1 mile 
wide and consists of extensive lowland grasslands and seasonal marshes. These habi-
tats are included within the primary management area and will also, due to their size, 
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be able to function as an adequate buffer to protect the wetlands from potential adverse 
impacts of any future industrial or port development in the Collinsville area. In addition, 
this area, which is presently used for grazing, is historic marshland and some or all 
should be restored to wetland status through such actions as raising site elevations 
through placement of approved dredged materials, breaching levees, or improving 
water management practices.


13.  Where feasible, historic marshes should be returned to wetland status, either as tidal 
marshes or managed wetlands. If, in the future, some of the managed wetlands are no 
longer needed for private waterfowl hunting, they should be restored to tidal or subtidal 
habitat, or retained as diked wetland habitat and enhanced and managed for the bene-
fit of multiple species. Sound practices consistent with Marsh preservation recommend-
ed by the Solano County Mosquito Abatement District to control mosquitoes should be 
followed during and after marsh restoration.


14.  Ongoing management activities, such as maintenance, repairs and enhancements, 
that are undertaken on managed wetlands in accordance with certified individual man-
agement plans should continue to be allowed without the need for further authorization 
from the Commission. On those managed wetlands no longer needed for private 
waterfowl hunting, any project for the restoration, enhancement or conversion of man-
aged wetlands to subtidal or wetland habitat should include clear and specific long-term 
and short-term biological and physical goals, success criteria, a monitoring program, 
and provisions for long-term maintenance and management needs. Design and evalu-
ation of the project should include an analysis of:


(a)  The anticipated habitat type that would result from managed wetland  
conversion or restoration, and the predicted effects on the diversity, 


 abundance and distribution of fish, other aquatic organisms and wildlife;


(b)  Potential fill activities, including the use of fill material such as sediments  
dredged from the Bay and rock, to assist restoration objectives;


(c)  Flood management measures;


(d)  Mosquito abatement measures;


(e)  Measures to control non-native species;


(f)  Opportunities for a diversity of public access and recreational activities;   
and


(g) Water quality protection measures that may include monitoring for   
constituents of concern, such as methylmercury.


15.  Any development in the Suisun Marsh watershed or secondary management area pro-
posed for areas that have poor soil conditions for construction or that are seismically 
active, should be controlled to prevent or minimize earth disturbance, erosion, water 
pollution, and hazards to public safety. Local runoff, erosion, and sediment control ordi-
nances should be established in the immediate Suisun Marsh watershed to protect the 
Marsh from these potential adverse effects.
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16.  Riparian vegetation in the immediate Suisun Marsh watershed should be preserved, 
due to its importance in the maintenance of water quality and its value as Marsh-related 
wildlife habitat. Stream modification should only be permitted if it is proved necessary to 
ensure the protection of life and existing structures from floods and only the minimum 
amount of modification necessary should be allowed.


17.  State and federal agencies and the Solano County Mosquito Abatement District should 
continue and expand their research efforts on Marsh management with the objective of 
improving wildlife habitat, preserving rare and endangered species and controlling mos-
quitoes. These agencies and the Suisun Resource Conservation District should periodi-
cally conduct joint reviews of Marsh management programs to ensure that they are 
compatible with one another and consistent with the policies of the Suisun Marsh 
Protection Plan.


Amended November 2007
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Port Chicago Water Levels, 1 Mar 2014 to 31 May 2016


Date Time  Water Level TY  I  L 


LST or LSD ft NAVD88


12/19/2014 11:18 7.29 HH


12/20/2014 11:54 7.287 HH 0 0


12/21/2014 12:36 7.287 HH 0 0


12/24/2014 15:00 7.247 HH 0 0


12/3/2014 11:30 7.234 HH 0 0


1/22/2016 12:12 7.205 HH 0 0


1/23/2016 12:54 7.188 HH 0 0


7/11/2014 0:54 7.175 HH 0 0


12/4/2014 11:48 7.152 HH 0 0


11/24/2015 12:12 7.057 HH 0 0


12/23/2014 14:06 7.054 HH 0 0


12/22/2014 13:18 7.051 HH 0 0


12/22/2015 11:00 7.041 HH 0 0


3/13/2016 5:42 7.034 HH 0 0


7/12/2014 1:42 7.028 HH 0 0


2/17/2016 9:18 7.028 HH 0 0


7/10/2014 0:06 7.018 HH 0 0


2/18/2016 10:18 7.008 HH 0 0


1/19/2016 10:06 7.005 HH 0 0


12/5/2014 12:36 6.988 HH 0 0


6/15/2015 1:00 6.978 HH 0 0


6/14/2015 0:24 6.959 HH 0 0


7/31/2015 1:54 6.946 HH 0 0


7/13/2014 2:30 6.926 HH 0 0


12/18/2014 10:36 6.926 HH 0 0


7/30/2015 1:06 6.923 HH 0 0


3/12/2016 3:48 6.909 HH 0 0


6/12/2014 1:12 6.906 HH 0 0


3/14/2016 6:30 6.903 HH 0 0


12/24/2015 12:36 6.9 HH 0 0


3/11/2016 16:18 6.886 HH 0 0


1/6/2016 10:54 6.886 HH 0 0


8/1/2015 2:48 6.867 HH 0 0


12/6/2014 13:06 6.86 HH 0 0


12/11/2015 13:06 6.847 HH 0 0


11/25/2015 12:48 6.844 HH 0 0


12/10/2015 12:24 6.834 HH 0 0


12/23/2015 11:48 6.824 HH 0 0


6/11/2014 0:36 6.821 HH 0 0


7/14/2014 3:24 6.821 HH 0 0


12/13/2015 14:06 6.821 HH 0 0


6/13/2014 2:00 6.814 HH 0 0


8/9/2014 0:42 6.808 HH 0 0


4/10/2016 4:24 6.791 HH 0 0







7/29/2015 0:12 6.785 HH 0 0


6/16/2015 1:42 6.781 HH 0 0


7/2/2015 2:00 6.781 HH 0 0


9/29/2015 15:42 6.781 HH 0 0


1/5/2016 10:06 6.781 HH 0 0


3/11/2016 3:24 6.778 H 0 0


7/3/2015 2:48 6.778 HH 0 0


9/30/2015 16:18 6.778 HH 0 0


7/14/2015 0:48 6.775 HH 0 0


7/15/2015 1:30 6.772 HH 0 0


12/17/2014 10:06 6.765 HH 0 0


7/16/2015 2:06 6.759 HH 0 0


3/7/2016 12:12 6.752 HH 0 0


7/8/2014 23:12 6.752 HH 0 0


1/2/2015 11:30 6.745 HH 0 0


3/6/2016 11:18 6.739 HH 0 0


7/4/2015 3:36 6.736 HH 0 0


12/11/2014 15:54 6.732 HH 0 0


2/19/2016 11:24 6.732 HH 0 0


7/13/2015 0:00 6.726 HH 0 0


5/7/2016 2:30 6.722 HH 0 0


6/12/2015 23:42 6.722 HH 0 0


12/7/2014 13:48 6.719 HH 0 0


7/11/2015 23:18 6.719 HH 0 0


8/10/2014 1:24 6.713 HH 0 0


10/28/2015 15:06 6.713 HH 0 0


5/8/2016 3:12 6.709 HH 0 0


8/7/2014 23:42 6.709 HH 0 0


1/20/2015 13:12 6.709 HH 0 0


10/1/2015 17:06 6.706 HH 0 0


1/21/2016 11:24 6.703 HH 0 0


4/9/2016 3:42 6.699 HH 0 0


9/4/2014 22:24 6.699 HH 0 0


11/26/2015 13:30 6.699 HH 0 0


3/1/2014 13:42 6.696 HH 0 0


1/20/2016 10:36 6.696 HH 0 0


9/28/2015 15:00 6.693 HH 0 0


10/27/2015 14:18 6.683 HH 0 0


10/9/2014 15:12 6.673 HH 0 0


10/3/2015 18:42 6.673 HH 0 0


1/3/2015 12:12 6.663 HH 0 0


7/1/2015 1:24 6.663 HH 0 0


6/14/2014 2:42 6.657 HH 0 0


8/2/2015 3:30 6.65 HH 0 0


1/24/2016 13:42 6.65 HH 0 0


9/5/2014 23:24 6.644 HH 0 0


11/27/2015 14:18 6.634 HH 0 0







7/17/2015 2:48 6.631 HH 0 0


4/11/2016 5:12 6.627 HH 0 0


9/7/2014 0:24 6.627 HH 0 0


7/15/2014 4:12 6.621 HH 0 0


6/15/2014 3:24 6.617 HH 0 0


7/27/2015 23:30 6.614 HH 0 0


9/8/2014 1:30 6.611 HH 0 0


6/17/2015 2:24 6.611 HH 0 0


7/5/2015 4:30 6.611 HH 0 0


8/29/2015 1:42 6.611 HH 0 0


10/29/2015 15:48 6.611 HH 0 0


2/6/2015 15:18 6.608 HH 0 0


12/25/2015 13:06 6.608 HH 0 0


5/6/2016 1:48 6.604 HH 0 0


1/9/2016 12:48 6.604 HH 0 0


5/9/2016 3:54 6.601 HH 0 0


1/1/2015 10:48 6.598 HH 0 0


4/8/2016 3:00 6.588 HH 0 0


8/11/2014 2:30 6.588 HH 0 0


1/7/2016 11:24 6.588 HH 0 0


2/17/2015 12:12 6.585 HH 0 0


12/16/2014 9:36 6.581 HH 0 0


12/21/2015 10:24 6.581 HH 0 0


10/25/2014 15:06 6.578 HH 0 0


12/8/2014 14:18 6.578 HH 0 0


10/8/2014 14:36 6.565 HH 0 0


10/10/2014 15:54 6.565 HH 0 0


9/27/2015 1:36 6.558 HH 0 0


11/23/2015 11:30 6.558 HH 0 0


7/18/2015 3:36 6.552 HH 0 0


1/19/2015 12:24 6.549 HH 0 0


3/21/2016 13:48 6.542 HH 0 0


6/26/2014 1:24 6.542 HH 0 0


11/22/2014 13:00 6.535 HH 0 0


6/25/2014 0:36 6.532 HH 0 0


12/12/2015 13:42 6.532 HH 0 0


1/8/2016 12:06 6.532 HH 0 0


9/12/2014 17:18 6.526 HH 0 0


1/18/2015 11:36 6.526 HH 0 0


9/13/2014 18:00 6.519 HH 0 0


2/16/2015 11:18 6.519 HH 0 0


2/8/2016 13:18 6.519 HH 0 0


9/28/2015 2:36 6.516 H 0 0


5/17/2014 3:42 6.503 HH 0 0


5/18/2015 2:12 6.503 HH 0 0


6/18/2015 3:06 6.503 HH 0 0


7/10/2015 22:30 6.499 HH 0 0







10/2/2015 17:54 6.499 HH 0 0


1/21/2015 14:06 6.496 HH 0 0


5/19/2015 2:54 6.496 HH 0 0


6/5/2015 3:42 6.496 HH 0 0


8/10/2015 23:54 6.496 HH 0 0


8/28/2015 0:48 6.493 HH 0 0


3/5/2016 10:30 6.49 HH 0 0


6/10/2014 0:00 6.49 HH 0 0


10/11/2014 16:30 6.49 HH 0 0


7/26/2015 22:42 6.49 HH 0 0


9/3/2014 21:18 6.486 HH 0 0


6/3/2015 2:18 6.486 HH 0 0


9/27/2015 14:24 6.486 H 0 0


1/10/2016 13:30 6.486 HH 0 0


6/24/2014 0:06 6.483 HH 0 0


12/2/2014 10:30 6.483 HH 0 0


8/9/2015 23:00 6.483 HH 0 0


8/6/2014 22:48 6.48 HH 0 0


8/12/2014 3:30 6.476 HH 0 0


5/20/2015 3:30 6.476 HH 0 0


10/26/2015 13:42 6.473 HH 0 0


5/16/2014 2:54 6.47 HH 0 0


10/16/2015 16:12 6.47 HH 0 0


6/30/2015 0:30 6.467 HH 0 0


9/26/2015 0:42 6.467 HH 0 0


5/5/2016 1:06 6.463 HH 0 0


6/4/2015 2:54 6.463 HH 0 0


1/4/2015 12:54 6.46 HH 0 0


12/25/2014 15:42 6.457 HH 0 0


8/7/2015 21:00 6.457 HH 0 0


9/9/2014 2:30 6.453 HH 0 0


9/11/2014 16:36 6.453 HH 0 0


10/15/2015 15:36 6.45 HH 0 0


1/18/2016 8:54 6.45 HH 0 0


7/26/2014 1:30 6.447 HH 0 0


9/21/2015 20:06 6.444 HH 0 0


1/31/2015 11:18 6.44 HH 0 0


3/20/2016 12:54 6.437 HH 0 0


11/28/2015 14:54 6.434 HH 0 0


7/7/2014 22:36 6.43 HH 0 0


2/18/2015 13:00 6.43 HH 0 0


6/2/2015 1:36 6.43 HH 0 0


3/10/2016 14:54 6.427 HH 0 0


6/1/2015 1:06 6.427 HH 0 0


6/16/2014 4:18 6.424 HH 0 0


8/8/2015 22:00 6.424 HH 0 0


8/12/2015 0:30 6.421 HH 0 0







10/4/2015 19:42 6.417 HH 0 0


10/30/2015 16:24 6.417 HH 0 0


12/9/2015 12:06 6.417 HH 0 0


2/7/2016 12:30 6.417 HH 0 0


6/27/2014 1:54 6.414 HH 0 0


2/20/2016 12:06 6.414 HH 0 0


7/22/2014 23:42 6.411 HH 0 0


5/17/2015 1:36 6.411 HH 0 0


9/14/2015 15:48 6.407 HH 0 0


3/19/2016 12:00 6.404 HH 0 0


6/11/2015 23:00 6.404 HH 0 0


5/10/2016 4:42 6.401 HH 0 0


9/22/2015 21:18 6.401 HH 0 0


1/17/2015 10:48 6.398 HH 0 0


9/2/2015 17:48 6.394 HH 0 0


9/3/2015 18:36 6.394 HH 0 0


2/7/2015 4:00 6.391 HH 0 0


6/6/2015 4:18 6.391 HH 0 0


3/10/2016 2:42 6.388 H 0 0


5/27/2014 1:12 6.388 HH 0 0


7/25/2014 1:06 6.388 HH 0 0


9/24/2015 23:36 6.388 HH 0 0


5/18/2014 4:24 6.385 HH 0 0


8/26/2015 23:54 6.385 HH 0 0


10/14/2014 18:36 6.381 HH 0 0


3/1/2014 1:48 6.375 H 0 0


8/6/2015 20:12 6.375 HH 0 0


10/17/2015 16:36 6.375 HH 0 0


3/2/2014 2:36 6.371 HH 0 0


11/15/2015 15:24 6.371 HH 0 0


3/18/2016 11:00 6.368 HH 0 0


1/30/2015 10:30 6.368 HH 0 0


2/22/2015 4:24 6.368 HH 0 0


8/30/2015 2:42 6.368 HH 0 0


9/4/2015 19:30 6.368 HH 0 0


9/23/2015 22:30 6.368 HH 0 0


2/9/2016 14:06 6.362 HH 0 0


10/7/2014 13:54 6.358 HH 0 0


6/28/2014 2:30 6.355 HH 0 0


9/10/2015 0:24 6.355 HH 0 0


3/9/2016 14:00 6.352 HH 0 0


7/9/2015 21:30 6.352 HH 0 0


5/16/2015 0:54 6.348 HH 0 0


6/29/2015 0:00 6.348 HH 0 0


7/21/2014 22:48 6.345 HH 0 0


7/24/2014 0:18 6.345 HH 0 0


3/8/2016 13:06 6.342 HH 0 0







8/23/2014 0:48 6.342 HH 0 0


12/12/2014 6:36 6.342 HH 0 0


4/2/2014 4:00 6.339 HH 0 0


5/15/2014 2:24 6.339 HH 0 0


5/26/2014 0:36 6.335 HH 0 0


2/15/2015 10:18 6.335 HH 0 0


9/1/2015 17:12 6.335 HH 0 0


9/8/2015 23:36 6.335 HH 0 0


9/29/2015 3:30 6.335 H 0 0


10/14/2015 15:18 6.335 HH 0 0


10/13/2014 18:00 6.332 HH 0 0


2/9/2015 5:00 6.332 HH 0 0


5/21/2015 4:06 6.332 HH 0 0


11/10/2014 15:30 6.329 HH 0 0


12/11/2014 6:36 6.329 H 0 0


8/22/2014 0:06 6.325 HH 0 0


10/12/2014 17:12 6.325 HH 0 0


12/30/2014 9:06 6.325 HH 0 0


7/27/2014 2:12 6.322 HH 0 0


8/25/2015 22:54 6.322 HH 0 0


1/25/2016 14:18 6.322 HH 0 0


6/22/2014 23:24 6.319 HH 0 0


7/20/2014 21:54 6.319 HH 0 0


9/14/2014 18:42 6.319 HH 0 0


2/16/2016 8:24 6.319 HH 0 0


8/3/2015 4:30 6.316 HH 0 0


4/18/2014 4:12 6.306 HH 0 0


2/19/2015 14:00 6.306 HH 0 0


9/14/2015 3:12 6.306 HH 0 0


3/2/2014 14:36 6.302 H 0 0


11/7/2014 13:30 6.302 HH 0 0


5/21/2016 1:48 6.299 HH 0 0


4/1/2014 3:30 6.299 HH 0 0


1/5/2015 13:30 6.299 HH 0 0


8/20/2014 23:06 6.296 HH 0 0


8/13/2015 1:24 6.296 HH 0 0


9/2/2014 20:12 6.293 HH 0 0


8/19/2014 22:24 6.289 HH 0 0


8/24/2014 1:30 6.289 HH 0 0


3/6/2016 0:42 6.286 H 0 0


5/30/2014 2:48 6.283 HH 0 0


8/18/2014 21:18 6.283 HH 0 0


12/9/2014 14:54 6.283 HH 0 0


12/29/2014 8:12 6.283 HH 0 0


6/27/2015 23:18 6.283 HH 0 0


10/25/2015 13:00 6.283 HH 0 0


5/25/2014 0:00 6.28 HH 0 0







9/11/2015 1:06 6.276 HH 0 0


3/12/2016 16:30 6.273 H 0 0


6/21/2014 22:36 6.273 HH 0 0


7/19/2014 21:12 6.273 HH 0 0


1/11/2016 14:12 6.273 HH 0 0


4/19/2014 4:48 6.27 HH 0 0


5/28/2014 1:54 6.27 HH 0 0


9/10/2014 16:00 6.27 HH 0 0


11/6/2014 12:54 6.27 HH 0 0


11/9/2014 14:48 6.27 HH 0 0


8/25/2014 2:06 6.266 HH 0 0


11/8/2014 14:12 6.263 HH 0 0


11/21/2014 12:24 6.263 HH 0 0


1/16/2015 10:00 6.263 HH 0 0


3/17/2016 10:06 6.26 HH 0 0


1/27/2015 7:42 6.26 HH 0 0


2/1/2015 12:00 6.257 HH 0 0


8/14/2015 2:00 6.253 HH 0 0


9/12/2015 1:54 6.253 HH 0 0


5/24/2016 3:18 6.25 HH 0 0


9/10/2014 3:30 6.25 H 0 0


10/24/2014 14:42 6.247 HH 0 0


5/1/2014 3:30 6.243 HH 0 0


7/18/2014 20:24 6.243 HH 0 0


7/8/2015 20:42 6.243 HH 0 0


1/4/2016 9:36 6.243 HH 0 0


3/22/2016 2:24 6.24 H 0 0


1/13/2016 15:42 6.24 HH 0 0


10/31/2015 17:12 6.237 HH 0 0


12/26/2015 13:48 6.234 HH 0 0


4/22/2016 2:36 6.23 HH 0 0


9/15/2015 16:06 6.23 HH 0 0


9/7/2015 22:42 6.227 HH 0 0


5/29/2014 2:24 6.224 HH 0 0


7/17/2014 19:36 6.224 HH 0 0


10/18/2015 17:12 6.224 HH 0 0


11/14/2015 14:36 6.224 HH 0 0


3/15/2016 7:36 6.22 HH 0 0


4/7/2016 2:30 6.217 HH 0 0


12/10/2014 15:42 6.217 HH 0 0


1/17/2016 8:06 6.217 HH 0 0


11/29/2015 15:36 6.214 HH 0 0


4/17/2014 3:24 6.211 HH 0 0


6/19/2015 3:48 6.207 HH 0 0


5/31/2015 0:48 6.204 HH 0 0


2/21/2016 12:48 6.204 HH 0 0


2/5/2015 14:36 6.201 HH 0 0







9/17/2014 21:48 6.198 HH 0 0


11/23/2014 13:36 6.198 HH 0 0


6/29/2014 3:00 6.194 HH 0 0


1/29/2015 9:36 6.194 HH 0 0


3/7/2016 1:06 6.191 H 0 0


4/30/2014 2:54 6.191 HH 0 0


9/28/2014 16:48 6.191 HH 0 0


11/20/2014 12:00 6.191 HH 0 0


5/15/2015 0:12 6.191 HH 0 0


9/6/2015 21:24 6.191 HH 0 0


9/13/2015 2:30 6.191 HH 0 0


12/8/2015 11:36 6.191 HH 0 0


5/23/2016 2:54 6.181 HH 0 0


9/15/2014 19:42 6.181 HH 0 0


12/20/2015 9:36 6.178 HH 0 0


7/28/2014 3:00 6.175 HH 0 0


4/12/2016 6:00 6.171 HH 0 0


3/4/2014 3:54 6.171 HH 0 0


10/6/2014 0:30 6.171 HH 0 0


2/23/2015 5:12 6.171 HH 0 0


5/31/2014 3:30 6.168 HH 0 0


1/6/2015 14:06 6.168 HH 0 0


12/19/2015 8:42 6.168 HH 0 0


5/23/2014 23:18 6.165 HH 0 0


8/17/2014 20:30 6.165 HH 0 0


7/6/2015 5:18 6.161 HH 0 0


9/26/2015 13:48 6.161 H 0 0


3/20/2016 1:18 6.158 H 0 0


10/26/2014 15:42 6.158 HH 0 0


9/16/2015 16:30 6.158 HH 0 0


9/20/2015 19:06 6.158 HH 0 0


2/6/2016 11:42 6.158 HH 0 0


5/20/2016 1:30 6.155 HH 0 0


4/16/2014 3:00 6.155 HH 0 0


8/5/2014 21:48 6.155 HH 0 0


8/13/2014 4:06 6.155 HH 0 0


6/8/2014 23:18 6.152 HH 0 0


8/5/2015 19:24 6.152 HH 0 0


8/31/2015 3:30 6.152 HH 0 0


3/3/2014 3:12 6.148 HH 0 0


7/16/2014 18:48 6.148 HH 0 0


7/19/2015 4:00 6.148 HH 0 0


3/21/2016 1:54 6.145 H 0 0


7/16/2014 5:12 6.145 H 0 0


5/19/2014 5:18 6.142 HH 0 0


7/6/2014 21:48 6.142 HH 0 0


1/28/2015 8:36 6.142 HH 0 0







3/6/2014 5:18 6.138 HH 0 0


7/1/2014 4:18 6.138 HH 0 0


8/4/2014 20:54 6.138 HH 0 0


10/7/2014 1:30 6.138 H 0 0


6/26/2015 22:42 6.138 HH 0 0


9/5/2015 20:24 6.138 HH 0 0


11/9/2015 12:12 6.138 HH 0 0


5/7/2015 4:00 6.135 HH 0 0


9/15/2015 3:36 6.135 H 0 0


10/5/2015 20:48 6.132 HH 0 0


8/16/2014 19:42 6.129 HH 0 0


7/25/2015 21:48 6.129 HH 0 0


9/16/2014 20:42 6.125 HH 0 0


12/31/2014 10:06 6.125 HH 0 0


10/4/2014 23:24 6.122 HH 0 0


1/12/2016 15:00 6.122 HH 0 0


2/10/2016 14:54 6.122 HH 0 0


5/22/2016 2:18 6.119 HH 0 0


8/14/2014 18:06 6.119 HH 0 0


9/11/2014 4:12 6.119 H 0 0


11/5/2014 12:18 6.119 HH 0 0


2/2/2015 12:42 6.119 HH 0 0


8/24/2015 21:54 6.119 HH 0 0


10/24/2015 12:24 6.119 HH 0 0


10/8/2014 2:30 6.112 H 0 0


10/13/2015 14:54 6.112 HH 0 0


5/11/2016 5:36 6.106 HH 0 0


3/5/2014 4:30 6.106 HH 0 0


6/30/2014 3:42 6.106 HH 0 0


6/10/2015 22:12 6.106 HH 0 0


10/27/2014 16:18 6.102 HH 0 0


12/27/2015 14:36 6.102 HH 0 0


4/28/2014 1:42 6.099 HH 0 0


8/15/2014 18:48 6.099 HH 0 0


12/15/2014 9:06 6.099 HH 0 0


11/22/2015 10:48 6.099 HH 0 0


8/26/2014 2:42 6.093 HH 0 0


9/9/2014 15:06 6.089 H 0 0


5/8/2015 4:42 6.089 HH 0 0


8/31/2015 16:30 6.086 H 0 0


11/19/2014 11:30 6.083 HH 0 0


9/19/2015 18:12 6.083 HH 0 0


3/16/2016 8:48 6.079 HH 0 0


6/17/2014 5:12 6.079 HH 0 0


9/29/2014 17:36 6.079 HH 0 0


11/24/2014 14:18 6.079 HH 0 0


12/28/2014 7:24 6.079 HH 0 0







2/20/2015 14:54 6.079 HH 0 0


6/7/2015 5:18 6.079 HH 0 0


8/4/2015 18:30 6.079 HH 0 0


4/3/2014 4:36 6.076 HH 0 0


9/18/2015 17:36 6.076 HH 0 0


11/30/2014 9:00 6.073 HH 0 0


5/14/2014 1:42 6.07 HH 0 0


10/6/2014 13:18 6.07 H 0 0


9/30/2015 4:24 6.07 H 0 0


5/2/2014 4:00 6.066 HH 0 0


1/7/2015 14:36 6.066 HH 0 0


9/27/2014 16:30 6.063 HH 0 0


2/3/2015 13:18 6.063 HH 0 0


2/14/2015 9:24 6.063 HH 0 0


2/21/2015 3:42 6.06 H 0 0


8/3/2015 17:42 6.06 H 0 0


6/20/2014 21:54 6.056 HH 0 0


10/23/2014 14:12 6.056 HH 0 0


11/11/2014 16:06 6.056 HH 0 0


5/19/2016 1:00 6.053 HH 0 0


7/7/2015 19:54 6.053 HH 0 0


9/13/2015 15:24 6.053 H 0 0


9/1/2014 19:18 6.05 HH 0 0


9/19/2014 23:48 6.05 HH 0 0


12/28/2015 15:18 6.05 HH 0 0


5/4/2016 0:30 6.047 HH 0 0


7/15/2014 18:06 6.043 H 0 0


9/30/2014 18:30 6.043 HH 0 0


1/23/2016 2:00 6.04 H 0 0


12/27/2014 6:36 6.037 HH 0 0


1/22/2015 14:54 6.037 HH 0 0


5/25/2016 3:54 6.033 HH 0 0


10/9/2014 3:24 6.033 H 0 0


11/13/2015 14:06 6.033 HH 0 0


3/13/2016 18:54 6.03 H 0 0


4/4/2014 5:18 6.03 HH 0 0


8/22/2015 20:00 6.03 HH 0 0


4/27/2014 1:12 6.027 HH 0 0


2/4/2015 14:00 6.027 HH 0 0


2/24/2015 5:54 6.027 HH 0 0


2/13/2016 5:30 6.027 HH 0 0


2/15/2016 7:18 6.027 HH 0 0


4/21/2016 2:12 6.024 HH 0 0


5/30/2015 0:12 6.024 HH 0 0


6/9/2015 21:18 6.024 HH 0 0


3/19/2016 0:36 6.02 H 0 0


7/29/2014 3:30 6.02 HH 0 0







9/18/2014 22:42 6.02 HH 0 0


3/22/2014 6:06 6.017 HH 0 0


4/15/2014 2:24 6.017 HH 0 0


8/23/2015 20:54 6.017 HH 0 0


12/1/2014 9:48 6.014 HH 0 0


12/6/2015 10:36 6.014 HH 0 0


2/12/2016 4:54 6.014 HH 0 0


4/23/2016 2:48 6.01 HH 0 0


3/31/2014 3:00 6.007 HH 0 0


9/21/2014 0:36 6.007 HH 0 0


8/15/2015 2:36 6.007 HH 0 0


10/12/2015 14:30 6.007 HH 0 0


12/7/2015 11:06 6.004 HH 0 0


3/4/2016 9:24 6.001 HH 0 0


8/13/2014 17:18 6.001 H 0 0


3/22/2016 14:18 5.997 HH 0 0


4/26/2014 0:24 5.997 HH 0 0


8/3/2014 20:00 5.997 HH 0 0


9/26/2014 16:00 5.997 HH 0 0


9/17/2015 17:00 5.997 HH 0 0


12/14/2015 15:00 5.997 HH 0 0


9/8/2014 14:36 5.994 H 0 0


10/20/2014 12:48 5.994 HH 0 0


11/8/2015 11:54 5.994 HH 0 0


4/29/2014 2:12 5.991 HH 0 0


1/26/2015 6:48 5.991 HH 0 0


2/28/2015 10:06 5.991 HH 0 0


5/22/2015 4:48 5.991 HH 0 0


9/1/2015 4:30 5.991 H 0 0


6/1/2014 4:06 5.988 HH 0 0


2/22/2016 13:36 5.988 HH 0 0


4/7/2016 15:00 5.984 H 0 0


3/21/2014 5:30 5.981 HH 0 0


10/1/2014 19:36 5.981 HH 0 0


7/22/2015 19:48 5.981 HH 0 0


3/26/2014 10:48 5.978 HH 0 0


2/17/2016 23:18 5.978 H 0 0


7/5/2014 21:06 5.974 HH 0 0


6/20/2015 4:24 5.974 HH 0 0


3/30/2014 2:24 5.961 HH 0 0


9/25/2014 15:18 5.958 HH 0 0


4/20/2014 5:30 5.955 HH 0 0


8/2/2015 17:00 5.955 H 0 0


1/26/2016 15:00 5.951 HH 0 0


5/30/2016 22:30 5.948 HH 0 0


8/12/2014 16:36 5.948 H 0 0


12/24/2014 4:06 5.948 H 0 0







2/11/2016 15:48 5.945 HH 0 0


12/4/2014 0:24 5.942 H 0 0


8/21/2015 19:18 5.942 HH 0 0


10/28/2014 17:12 5.938 HH 0 0


11/29/2014 8:18 5.932 HH 0 0


5/3/2014 4:36 5.928 HH 0 0


6/2/2014 4:42 5.928 HH 0 0


7/14/2014 17:18 5.928 H 0 0


2/5/2016 10:54 5.928 HH 0 0


6/7/2014 22:36 5.925 HH 0 0


7/24/2015 21:00 5.925 HH 0 0


10/23/2015 11:48 5.925 HH 0 0


10/23/2015 23:18 5.925 H 0 0


11/1/2015 17:00 5.925 HH 0 0


12/26/2014 16:42 5.919 H 0 0


3/9/2016 2:06 5.915 H 0 0


5/13/2014 1:12 5.915 HH 0 0


12/13/2014 7:18 5.915 HH 0 0


7/23/2015 20:24 5.915 HH 0 0


10/22/2015 22:06 5.915 H 0 0


2/14/2016 6:18 5.915 HH 0 0


2/21/2015 15:48 5.912 H 0 0


6/25/2015 22:00 5.912 HH 0 0


10/22/2014 13:48 5.909 HH 0 0


7/5/2015 18:24 5.909 H 0 0


10/11/2015 14:06 5.909 HH 0 0


10/25/2015 0:30 5.909 H 0 0


4/14/2014 2:00 5.906 HH 0 0


9/12/2014 5:18 5.906 H 0 0


10/3/2014 22:12 5.906 HH 0 0


8/4/2015 5:24 5.906 H 0 0


4/13/2014 1:30 5.902 HH 0 0


9/22/2014 1:18 5.902 HH 0 0


11/12/2015 13:36 5.899 HH 0 0


8/31/2014 18:18 5.896 HH 0 0


1/8/2015 15:12 5.896 HH 0 0


10/19/2015 18:12 5.896 HH 0 0


1/13/2016 5:06 5.896 H 0 0


7/6/2015 19:06 5.892 H 0 0


4/20/2016 1:48 5.889 HH 0 0


9/25/2015 13:12 5.886 H 0 0


4/24/2016 3:30 5.883 HH 0 0


8/16/2015 3:12 5.883 HH 0 0


1/15/2016 6:18 5.883 HH 0 0


3/23/2014 7:00 5.876 HH 0 0


5/22/2014 22:36 5.876 HH 0 0


11/10/2015 12:36 5.873 HH 0 0







7/30/2014 4:06 5.869 HH 0 0


10/2/2014 20:54 5.869 HH 0 0


10/1/2015 5:24 5.869 H 0 0


6/19/2014 21:06 5.866 HH 0 0


11/3/2014 11:06 5.866 HH 0 0


11/4/2014 11:48 5.866 HH 0 0


2/25/2015 6:54 5.866 HH 0 0


5/28/2015 23:42 5.866 HH 0 0


2/23/2016 14:18 5.863 HH 0 0


1/15/2015 9:18 5.86 HH 0 0


1/16/2016 7:12 5.86 HH 0 0


8/27/2014 3:18 5.856 HH 0 0


7/21/2015 19:12 5.856 HH 0 0


3/7/2014 6:00 5.853 HH 0 0


5/13/2015 23:36 5.853 HH 0 0


9/12/2015 14:48 5.853 H 0 0


8/30/2014 17:42 5.85 HH 0 0


8/18/2015 17:30 5.846 HH 0 0


1/30/2016 6:24 5.846 HH 0 0


3/17/2016 23:54 5.843 H 0 0


3/20/2014 4:48 5.843 HH 0 0


4/21/2014 6:36 5.843 HH 0 0


8/2/2014 19:30 5.843 HH 0 0


10/30/2014 19:18 5.843 HH 0 0


2/7/2015 15:36 5.843 H 0 0


8/30/2015 15:36 5.843 H 0 0


10/15/2014 19:42 5.84 HH 0 0


10/19/2014 12:24 5.84 HH 0 0


10/26/2015 1:30 5.84 H 0 0


8/20/2015 18:48 5.833 HH 0 0


10/10/2015 13:42 5.833 HH 0 0


10/21/2014 13:18 5.83 HH 0 0


12/14/2014 8:12 5.83 HH 0 0


4/8/2016 15:54 5.827 H 0 0


5/18/2016 0:30 5.827 HH 0 0


8/1/2015 16:24 5.827 H 0 0


10/21/2015 20:48 5.827 HH 0 0


5/17/2016 0:06 5.823 HH 0 0


9/24/2014 15:00 5.823 HH 0 0


10/10/2014 4:18 5.823 H 0 0


12/21/2014 1:42 5.82 H 0 0


2/26/2015 8:00 5.82 HH 0 0


10/5/2014 12:36 5.817 H 0 0


12/26/2014 5:42 5.817 H 0 0


8/17/2015 3:54 5.817 HH 0 0


6/8/2015 20:30 5.814 HH 0 0


3/8/2016 1:24 5.81 H 0 0







2/11/2016 4:06 5.81 H 0 0


12/6/2014 2:24 5.807 H 0 0


2/20/2015 3:06 5.807 H 0 0


5/20/2014 6:18 5.804 HH 0 0


7/4/2014 20:24 5.804 HH 0 0


11/25/2014 15:06 5.804 HH 0 0


7/4/2015 17:30 5.804 H 0 0


7/2/2014 5:00 5.801 HH 0 0


9/23/2014 2:00 5.801 HH 0 0


2/8/2015 16:24 5.801 HH 0 0


8/11/2014 15:54 5.797 H 0 0


12/25/2014 4:48 5.797 H 0 0


6/8/2015 6:24 5.797 H 0 0


10/27/2015 2:36 5.797 H 0 0


9/7/2014 13:54 5.794 H 0 0


7/18/2015 17:18 5.794 H 0 0


9/2/2015 5:24 5.794 H 0 0


11/26/2014 16:00 5.791 HH 0 0


1/31/2016 7:06 5.791 HH 0 0


3/23/2016 2:48 5.787 H 0 0


3/19/2014 4:12 5.787 HH 0 0


2/13/2015 8:24 5.787 HH 0 0


10/6/2015 22:06 5.787 HH 0 0


3/25/2016 3:42 5.784 HH 0 0


5/4/2014 5:00 5.784 HH 0 0


11/30/2015 16:24 5.784 HH 0 0


9/16/2015 4:24 5.781 H 0 0


7/17/2014 6:12 5.778 H 0 0


3/29/2014 13:42 5.774 HH 0 0


2/6/2015 3:54 5.774 H 0 0


2/27/2015 9:06 5.774 HH 0 0


7/17/2015 16:54 5.774 H 0 0


1/3/2016 9:06 5.774 HH 0 0


3/24/2016 3:18 5.771 HH 0 0


6/6/2014 21:54 5.771 HH 0 0


1/14/2016 16:48 5.771 HH 0 0


3/3/2016 8:18 5.768 HH 0 0


10/29/2014 18:06 5.768 HH 0 0


8/19/2015 18:06 5.768 HH 0 0


10/20/2015 19:24 5.768 HH 0 0


10/4/2015 8:54 5.761 H 0 0


3/3/2014 15:30 5.758 H 0 0


3/25/2014 9:30 5.755 HH 0 0


7/20/2015 4:48 5.755 HH 0 0


1/24/2016 2:36 5.755 H 0 0


2/8/2015 4:48 5.751 H 0 0


10/28/2015 3:36 5.751 H 0 0







3/24/2014 8:06 5.748 HH 0 0


3/29/2014 1:48 5.748 H 0 0


8/29/2014 17:06 5.745 HH 0 0


10/31/2014 20:30 5.745 HH 0 0


4/9/2016 16:48 5.741 H 0 0


1/23/2015 15:54 5.741 HH 0 0


3/27/2014 11:54 5.738 HH 0 0


6/24/2015 21:24 5.738 HH 0 0


12/5/2015 10:06 5.738 HH 0 0


12/18/2015 8:00 5.738 HH 0 0


12/23/2014 3:18 5.735 H 0 0


5/27/2015 23:06 5.735 HH 0 0


9/11/2015 14:24 5.735 H 0 0


8/14/2014 5:12 5.732 H 0 0


5/9/2015 5:30 5.732 HH 0 0


10/15/2015 4:24 5.732 H 0 0


5/12/2016 6:36 5.728 HH 0 0


11/1/2014 10:24 5.728 H 0 0


5/15/2016 23:30 5.725 HH 0 0


8/1/2014 18:42 5.725 HH 0 0


11/11/2015 13:06 5.725 HH 0 0


12/4/2015 9:24 5.725 HH 0 0


12/5/2014 1:30 5.722 H 0 0


12/12/2014 17:00 5.722 H 0 0


12/20/2014 0:54 5.722 H 0 0


5/26/2016 4:30 5.719 HH 0 0


8/18/2015 4:36 5.719 HH 0 0


10/7/2015 23:12 5.719 HH 0 0


10/10/2015 1:00 5.719 HH 0 0


4/12/2014 1:00 5.715 HH 0 0


1/25/2015 5:54 5.715 HH 0 0


4/6/2016 1:48 5.709 HH 0 0


5/2/2016 23:54 5.709 HH 0 0


9/23/2014 14:30 5.705 HH 0 0


10/11/2015 1:42 5.705 H 0 0


4/25/2016 3:48 5.702 HH 0 0


12/3/2015 8:54 5.702 HH 0 0


4/13/2016 7:06 5.699 HH 0 0


4/10/2016 17:54 5.692 H 0 0


6/18/2014 20:12 5.692 HH 0 0


7/20/2015 18:36 5.692 HH 0 0


5/29/2016 21:48 5.689 HH 0 0


4/22/2014 8:00 5.686 HH 0 0


5/21/2014 21:42 5.686 HH 0 0


7/1/2014 18:36 5.686 H 0 0


9/24/2014 2:42 5.686 H 0 0


2/26/2016 4:06 5.686 HH 0 0







7/16/2015 16:18 5.682 H 0 0


8/29/2015 15:00 5.682 H 0 0


1/29/2016 5:48 5.682 HH 0 0


9/25/2014 3:06 5.676 H 0 0


10/16/2014 21:00 5.676 HH 0 0


1/11/2015 6:24 5.676 HH 0 0


8/17/2015 17:06 5.676 H 0 0


10/20/2014 0:12 5.673 H 0 0


3/26/2016 4:12 5.669 HH 0 0


12/22/2014 2:30 5.669 H 0 0


6/21/2015 5:12 5.669 HH 0 0


7/31/2015 15:36 5.669 H 0 0


10/13/2015 3:00 5.669 H 0 0


7/7/2015 6:12 5.666 H 0 0


11/21/2015 10:06 5.666 HH 0 0


11/27/2014 17:00 5.663 HH 0 0


11/2/2015 18:00 5.663 HH 0 0


2/10/2016 3:24 5.663 H 0 0


7/3/2014 19:42 5.659 HH 0 0


3/31/2014 15:36 5.656 H 0 0


9/10/2015 14:00 5.656 H 0 0


2/24/2016 14:54 5.656 HH 0 0


3/28/2014 12:54 5.653 HH 0 0


10/5/2015 10:06 5.653 H 0 0


10/9/2015 0:12 5.653 HH 0 0


12/11/2015 2:30 5.653 H 0 0


12/15/2015 15:42 5.653 HH 0 0


12/29/2015 16:00 5.653 HH 0 0


2/27/2016 4:30 5.653 HH 0 0


3/27/2016 4:36 5.65 HH 0 0


5/12/2014 0:36 5.65 HH 0 0


8/28/2014 16:48 5.65 HH 0 0


7/2/2014 19:12 5.646 HH 0 0


10/25/2014 4:06 5.643 H 0 0


1/10/2015 5:48 5.643 HH 0 0


8/25/2014 15:18 5.64 H 0 0


4/19/2016 1:18 5.636 HH 0 0


10/18/2014 23:18 5.636 HH 0 0


1/9/2015 15:42 5.636 HH 0 0


4/24/2014 23:54 5.633 HH 0 0


2/10/2015 6:00 5.633 HH 0 0


9/24/2015 12:18 5.633 H 0 0


10/12/2015 2:24 5.633 H 0 0


11/2/2014 10:12 5.63 HH 0 0


6/7/2015 19:42 5.63 H 0 0


10/11/2014 5:12 5.627 H 0 0


10/9/2015 13:06 5.627 H 0 0







10/22/2015 11:00 5.627 H 0 0


1/14/2015 8:24 5.623 HH 0 0


5/23/2015 5:36 5.623 HH 0 0


11/25/2015 1:30 5.623 H 0 0


1/14/2016 5:36 5.623 H 0 0


12/2/2014 23:42 5.62 H 0 0


2/19/2015 2:24 5.62 H 0 0


10/14/2015 3:42 5.62 H 0 0


4/22/2016 15:30 5.617 H 0 0


5/14/2016 22:54 5.617 HH 0 0


10/15/2014 9:12 5.617 H 0 0


10/16/2015 5:12 5.617 H 0 0


7/31/2014 18:12 5.614 HH 0 0


3/13/2014 12:42 5.607 HH 0 0


9/13/2014 6:06 5.607 H 0 0


9/21/2014 13:36 5.607 H 0 0


1/22/2016 1:18 5.607 H 0 0


3/28/2016 5:06 5.604 HH 0 0


3/14/2014 13:24 5.604 HH 0 0


9/22/2014 14:06 5.604 H 0 0


2/11/2015 6:36 5.604 HH 0 0


2/19/2016 0:12 5.604 H 0 0


7/13/2014 16:24 5.6 H 0 0


11/18/2014 11:00 5.6 HH 0 0


2/25/2016 3:42 5.6 H 0 0


5/13/2016 21:54 5.591 HH 0 0


7/3/2015 16:48 5.591 H 0 0


3/23/2016 15:00 5.587 H 0 0


3/18/2014 3:42 5.587 HH 0 0


10/18/2014 11:54 5.587 H 0 0


1/25/2016 3:24 5.587 H 0 0


8/28/2014 3:54 5.584 HH 0 0


7/30/2015 15:00 5.584 H 0 0


5/5/2016 14:00 5.581 H 0 0


10/17/2014 11:12 5.581 HH 0 0


6/6/2015 18:48 5.581 H 0 0


7/19/2015 18:00 5.581 H 0 0


5/27/2016 5:24 5.577 HH 0 0


10/14/2014 8:12 5.577 H 0 0


9/22/2015 10:42 5.574 H 0 0


5/26/2015 22:36 5.571 HH 0 0


8/26/2014 15:54 5.568 H 0 0


11/12/2014 16:54 5.568 HH 0 0


7/30/2014 17:36 5.564 HH 0 0


9/6/2014 13:06 5.564 H 0 0


11/28/2014 18:06 5.564 H 0 0


10/29/2015 4:30 5.564 H 0 0







1/28/2016 5:06 5.564 HH 0 0


8/10/2014 15:12 5.561 H 0 0


1/13/2015 7:48 5.561 HH 0 0


2/12/2016 16:48 5.561 H 0 0


9/20/2014 13:12 5.558 H 0 0


1/9/2015 5:12 5.558 H 0 0


4/1/2014 16:48 5.554 H 0 0


6/17/2014 19:30 5.554 H 0 0


8/27/2014 16:06 5.554 H 0 0


6/14/2015 14:00 5.554 H 0 0


10/3/2015 7:42 5.554 H 0 0


1/27/2016 15:42 5.554 H 0 0


5/28/2016 20:54 5.551 HH 0 0


10/17/2014 22:12 5.551 H 0 0


5/12/2015 22:54 5.551 HH 0 0


6/23/2015 20:42 5.551 HH 0 0


8/28/2015 14:24 5.551 H 0 0


9/9/2015 13:18 5.551 H 0 0


11/7/2015 11:24 5.551 HH 0 0


6/5/2014 21:24 5.548 HH 0 0


11/1/2014 21:54 5.548 H 0 0


12/19/2014 0:00 5.548 H 0 0


9/23/2015 11:30 5.548 H 0 0


10/21/2014 0:54 5.545 H 0 0


8/24/2014 15:00 5.541 H 0 0


3/30/2014 14:48 5.538 H 0 0


7/31/2014 4:42 5.538 H 0 0


10/31/2014 9:48 5.538 H 0 0


1/24/2015 5:12 5.538 H 0 0


10/7/2015 11:54 5.538 H 0 0


1/12/2015 7:00 5.535 HH 0 0


5/1/2016 23:12 5.531 HH 0 0


6/5/2015 18:06 5.531 H 0 0


2/25/2016 15:30 5.531 H 0 0


3/8/2014 6:54 5.528 HH 0 0


2/22/2015 16:42 5.528 H 0 0


9/5/2014 12:18 5.525 H 0 0


7/15/2015 15:36 5.525 H 0 0


2/9/2016 2:48 5.525 H 0 0


3/16/2016 22:54 5.522 H 0 0


10/17/2015 5:54 5.522 H 0 0


5/10/2015 6:24 5.518 HH 0 0


10/8/2015 12:42 5.518 H 0 0


4/5/2014 6:00 5.512 HH 0 0


6/16/2014 18:30 5.512 H 0 0


2/24/2016 3:12 5.512 H 0 0


5/6/2016 15:00 5.509 H 0 0







1/26/2016 4:00 5.509 H 0 0


12/8/2014 3:48 5.505 H 0 0


11/15/2015 5:06 5.505 H 0 0


6/18/2014 6:18 5.499 H 0 0


6/30/2014 18:06 5.499 H 0 0


2/4/2016 10:12 5.499 HH 0 0


5/9/2014 23:36 5.495 HH 0 0


7/12/2014 15:36 5.495 H 0 0


2/12/2015 7:30 5.495 HH 0 0


7/21/2015 5:30 5.495 H 0 0


10/2/2015 6:30 5.495 H 0 0


2/18/2015 1:42 5.492 H 0 0


6/9/2015 7:48 5.492 H 0 0


9/3/2015 6:24 5.492 H 0 0


10/4/2014 11:54 5.489 H 0 0


9/17/2015 5:06 5.489 H 0 0


4/18/2016 0:48 5.486 HH 0 0


6/3/2014 5:24 5.486 HH 0 0


12/7/2014 3:00 5.486 H 0 0


12/17/2014 23:12 5.486 H 0 0


1/24/2015 16:48 5.486 H 0 0


11/24/2015 0:30 5.486 H 0 0


2/20/2016 0:54 5.486 H 0 0


6/13/2015 13:00 5.482 H 0 0


8/19/2015 5:18 5.482 H 0 0


12/16/2015 16:42 5.482 HH 0 0


3/2/2016 7:24 5.479 HH 0 0


5/4/2016 13:00 5.479 H 0 0


9/26/2014 3:48 5.479 H 0 0


7/29/2015 14:06 5.479 H 0 0


3/24/2016 15:36 5.472 H 0 0


4/6/2016 14:00 5.472 H 0 0


4/12/2014 13:06 5.472 H 0 0


7/11/2014 14:48 5.472 H 0 0


12/10/2014 5:18 5.472 H 0 0


12/16/2014 22:00 5.469 H 0 0


8/16/2015 16:36 5.469 H 0 0


10/6/2015 11:06 5.469 H 0 0


11/26/2015 2:36 5.469 H 0 0


12/9/2014 4:30 5.466 H 0 0


5/11/2014 0:06 5.463 HH 0 0


2/5/2015 3:24 5.463 H 0 0


2/23/2016 2:48 5.463 H 0 0


4/21/2016 15:00 5.459 H 0 0


6/15/2014 17:42 5.459 H 0 0


5/7/2016 16:00 5.456 H 0 0


3/28/2014 1:12 5.456 H 0 0







4/11/2014 0:42 5.456 HH 0 0


7/28/2014 16:36 5.456 H 0 0


10/12/2014 6:06 5.456 H 0 0


5/25/2015 21:54 5.456 HH 0 0


7/2/2015 16:18 5.456 H 0 0


4/4/2016 12:06 5.453 HH 0 0


5/12/2016 21:00 5.453 H 0 0


6/15/2015 15:00 5.449 H 0 0


1/8/2015 4:30 5.443 H 0 0


12/23/2015 0:24 5.443 H 0 0


7/10/2014 14:00 5.44 H 0 0


4/25/2014 11:54 5.436 H 0 0


4/5/2016 13:06 5.433 HH 0 0


7/29/2014 17:12 5.433 H 0 0


8/23/2014 14:24 5.433 H 0 0


11/28/2014 7:12 5.433 H 0 0


8/5/2015 6:24 5.433 H 0 0


11/11/2014 5:48 5.43 H 0 0


5/11/2015 22:00 5.423 HH 0 0


2/28/2016 5:12 5.423 HH 0 0


5/20/2014 20:54 5.42 HH 0 0


2/21/2016 1:30 5.42 H 0 0


4/20/2016 14:18 5.417 H 0 0


11/2/2015 7:42 5.417 H 0 0


1/2/2016 8:30 5.417 HH 0 0


1/27/2016 4:36 5.413 H 0 0


4/26/2016 4:24 5.41 HH 0 0


9/18/2014 11:54 5.41 H 0 0


10/13/2014 7:06 5.41 H 0 0


6/20/2015 18:54 5.41 H 0 0


11/29/2015 5:12 5.41 H 0 0


6/11/2014 14:24 5.407 H 0 0


1/23/2015 4:30 5.407 H 0 0


3/27/2014 0:18 5.404 H 0 0


5/19/2014 19:54 5.404 H 0 0


11/20/2015 9:30 5.404 HH 0 0


12/29/2015 5:30 5.404 H 0 0


3/4/2016 23:42 5.4 H 0 0


5/11/2016 20:00 5.397 H 0 0


8/29/2014 4:42 5.397 H 0 0


9/19/2014 12:42 5.397 H 0 0


3/29/2016 5:42 5.394 HH 0 0


1/7/2016 0:30 5.394 H 0 0


4/14/2016 8:06 5.39 HH 0 0


11/28/2015 4:18 5.39 H 0 0


4/11/2016 19:00 5.387 H 0 0


3/4/2014 16:24 5.387 H 0 0







8/9/2014 14:24 5.387 H 0 0


10/18/2015 6:48 5.387 H 0 0


5/13/2016 7:36 5.384 H 0 0


6/22/2015 20:12 5.384 HH 0 0


2/3/2016 9:30 5.384 HH 0 0


4/27/2016 5:00 5.381 HH 0 0


5/8/2016 17:00 5.381 H 0 0


3/14/2014 1:54 5.381 H 0 0


11/6/2015 11:00 5.381 HH 0 0


10/22/2014 1:42 5.377 H 0 0


11/29/2014 19:18 5.377 H 0 0


8/14/2015 15:42 5.377 H 0 0


12/17/2015 7:12 5.377 HH 0 0


8/22/2014 13:54 5.374 H 0 0


7/14/2015 14:48 5.374 H 0 0


3/30/2016 6:18 5.371 HH 0 0


9/4/2014 11:24 5.371 H 0 0


2/17/2015 1:00 5.371 H 0 0


6/17/2015 16:36 5.371 H 0 0


7/8/2015 7:36 5.371 H 0 0


12/1/2015 17:24 5.371 HH 0 0


5/8/2014 23:00 5.367 HH 0 0


8/15/2014 6:12 5.367 H 0 0


1/21/2015 3:00 5.367 H 0 0


12/12/2015 3:06 5.367 H 0 0


10/16/2014 9:54 5.364 H 0 0


10/30/2015 5:24 5.364 H 0 0


12/10/2015 2:06 5.364 H 0 0


5/5/2014 6:00 5.361 HH 0 0


5/9/2016 18:06 5.358 H 0 0


4/4/2016 0:30 5.354 H 0 0


4/13/2014 13:42 5.354 H 0 0


10/26/2014 4:36 5.354 H 0 0


1/7/2015 4:06 5.354 H 0 0


9/14/2014 7:18 5.351 H 0 0


9/8/2015 12:30 5.351 H 0 0


4/5/2016 1:06 5.348 H 0 0


11/10/2014 4:54 5.348 H 0 0


11/17/2014 10:24 5.348 HH 0 0


6/16/2015 16:00 5.348 H 0 0


5/10/2016 19:06 5.344 H 0 0


3/10/2014 10:00 5.344 HH 0 0


2/26/2016 16:12 5.344 H 0 0


5/28/2016 6:24 5.341 HH 0 0


6/2/2014 19:18 5.341 H 0 0


3/14/2016 20:06 5.338 H 0 0


3/25/2016 16:18 5.338 H 0 0







6/21/2015 19:24 5.338 HH 0 0


11/16/2015 16:00 5.338 HH 0 0


1/1/2016 7:42 5.338 HH 0 0


2/2/2016 8:48 5.338 HH 0 0


1/3/2015 1:24 5.335 H 0 0


10/21/2015 10:12 5.335 H 0 0


10/24/2014 3:12 5.331 H 0 0


7/22/2015 6:24 5.331 H 0 0


6/18/2015 17:24 5.328 H 0 0


7/1/2015 15:18 5.328 H 0 0


8/13/2015 15:06 5.328 H 0 0


4/3/2016 11:00 5.325 HH 0 0


5/21/2014 7:36 5.325 H 0 0


10/23/2014 2:36 5.325 H 0 0


6/19/2015 18:12 5.322 H 0 0


2/22/2016 2:12 5.322 H 0 0


11/15/2014 9:18 5.318 HH 0 0


8/15/2015 16:06 5.318 H 0 0


12/13/2015 4:00 5.318 H 0 0


5/27/2016 20:12 5.315 H 0 0


11/4/2015 9:24 5.315 HH 0 0


1/22/2015 3:36 5.312 H 0 0


12/25/2015 2:18 5.312 H 0 0


3/15/2014 14:06 5.308 HH 0 0


4/14/2014 14:42 5.308 H 0 0


7/27/2014 16:06 5.308 H 0 0


8/11/2015 13:48 5.308 H 0 0


11/5/2015 10:12 5.308 HH 0 0


8/8/2014 13:42 5.305 H 0 0


9/27/2014 4:36 5.305 H 0 0


11/13/2014 7:36 5.305 HH 0 0


10/31/2015 6:30 5.305 H 0 0


11/30/2015 6:12 5.305 H 0 0


3/1/2016 6:30 5.302 HH 0 0


6/4/2014 20:42 5.302 HH 0 0


12/27/2014 17:54 5.302 H 0 0


11/3/2015 19:12 5.302 H 0 0


12/1/2015 7:00 5.302 H 0 0


2/8/2016 2:06 5.302 H 0 0


4/11/2014 12:24 5.299 H 0 0


9/28/2014 5:30 5.299 H 0 0


6/12/2014 15:00 5.295 H 0 0


11/2/2014 22:12 5.295 H 0 0


5/20/2015 17:42 5.292 H 0 0


7/13/2015 14:00 5.292 H 0 0


3/17/2014 3:24 5.289 HH 0 0


7/3/2014 5:48 5.289 H 0 0







8/27/2015 13:36 5.289 H 0 0


9/21/2015 9:24 5.289 H 0 0


4/19/2016 13:36 5.285 H 0 0


4/23/2014 23:12 5.282 HH 0 0


11/12/2014 6:42 5.282 H 0 0


5/21/2015 18:42 5.282 H 0 0


12/21/2015 23:18 5.282 H 0 0


12/24/2015 1:36 5.282 H 0 0


5/20/2016 14:54 5.279 H 0 0


7/26/2014 15:36 5.279 H 0 0


6/14/2014 17:00 5.276 H 0 0


11/3/2015 8:36 5.276 H 0 0


9/17/2014 11:06 5.272 H 0 0


5/11/2015 7:42 5.272 H 0 0


6/4/2015 17:18 5.272 H 0 0


1/19/2016 23:18 5.272 H 0 0


3/9/2014 9:00 5.266 HH 0 0


7/18/2014 7:24 5.266 H 0 0


5/18/2014 19:00 5.262 H 0 0


11/27/2015 3:18 5.262 H 0 0


12/18/2015 19:24 5.262 H 0 0


5/3/2016 12:00 5.259 H 0 0


9/4/2015 7:36 5.259 H 0 0


11/14/2014 8:24 5.256 HH 0 0


11/16/2014 9:54 5.253 HH 0 0


1/4/2015 2:06 5.253 H 0 0


1/10/2015 16:24 5.253 H 0 0


5/24/2015 21:06 5.253 HH 0 0


1/28/2016 16:12 5.253 H 0 0


4/17/2016 0:06 5.249 HH 0 0


7/28/2015 13:18 5.249 H 0 0


1/5/2016 23:48 5.249 H 0 0


11/1/2015 6:30 5.246 H 0 0


11/22/2015 23:30 5.246 H 0 0


3/15/2014 2:18 5.243 H 0 0


4/10/2014 0:12 5.243 HH 0 0


11/6/2014 1:30 5.243 H 0 0


12/2/2015 7:54 5.243 H 0 0


4/28/2016 5:48 5.24 HH 0 0


4/23/2014 9:12 5.236 HH 0 0


5/18/2015 16:06 5.236 H 0 0


4/17/2014 17:06 5.233 H 0 0


7/9/2014 13:06 5.233 H 0 0


8/12/2015 14:30 5.23 H 0 0


11/9/2015 0:36 5.23 H 0 0


11/3/2014 23:30 5.226 H 0 0


12/17/2015 17:48 5.226 H 0 0







3/18/2014 16:12 5.223 H 0 0


2/16/2016 22:24 5.223 H 0 0


4/15/2014 15:24 5.22 H 0 0


11/9/2014 4:00 5.22 H 0 0


1/6/2015 3:30 5.22 H 0 0


2/29/2016 5:48 5.22 HH 0 0


3/31/2016 7:18 5.217 HH 0 0


4/22/2014 22:12 5.217 H 0 0


11/8/2014 3:18 5.217 H 0 0


12/3/2015 19:36 5.217 H 0 0


3/17/2014 15:30 5.213 H 0 0


8/1/2014 5:24 5.213 H 0 0


4/26/2014 12:48 5.21 H 0 0


12/31/2015 6:54 5.21 HH 0 0


1/11/2016 3:24 5.21 H 0 0


1/29/2016 17:12 5.21 H 0 0


3/16/2014 2:48 5.207 H 0 0


8/30/2014 5:24 5.207 H 0 0


11/10/2015 1:06 5.207 H 0 0


1/21/2016 0:24 5.207 H 0 0


3/5/2014 17:30 5.203 H 0 0


4/24/2014 10:30 5.203 H 0 0


6/29/2014 17:24 5.203 H 0 0


8/10/2015 12:48 5.203 H 0 0


4/27/2014 13:54 5.197 H 0 0


12/14/2015 4:18 5.197 H 0 0


12/30/2015 6:18 5.197 H 0 0


4/14/2016 22:36 5.194 H 0 0


5/17/2015 15:06 5.194 H 0 0


12/16/2015 6:18 5.194 H 0 0


3/15/2016 21:36 5.19 H 0 0


6/12/2015 11:42 5.19 H 0 0


9/18/2015 5:54 5.19 H 0 0


3/25/2014 23:42 5.187 H 0 0


4/16/2014 16:06 5.187 H 0 0


6/13/2014 16:00 5.187 H 0 0


8/21/2014 13:12 5.187 H 0 0


10/3/2014 11:00 5.187 H 0 0


5/16/2015 14:00 5.187 H 0 0


11/7/2014 2:24 5.184 H 0 0


5/10/2015 21:06 5.184 H 0 0


9/7/2015 11:36 5.184 H 0 0


12/28/2015 4:48 5.184 H 0 0


4/2/2014 17:18 5.18 H 0 0


1/25/2015 18:00 5.18 H 0 0


5/14/2015 11:54 5.18 H 0 0


5/22/2015 19:24 5.18 H 0 0







7/12/2015 13:00 5.18 H 0 0


3/13/2014 1:30 5.177 HH 0 0


6/1/2014 18:42 5.177 H 0 0


6/3/2014 20:06 5.177 HH 0 0


6/28/2014 16:54 5.177 H 0 0


1/12/2016 4:06 5.177 H 0 0


5/17/2014 17:54 5.174 H 0 0


5/19/2015 16:54 5.174 H 0 0


3/16/2014 14:54 5.171 H 0 0


10/30/2014 8:42 5.171 H 0 0


6/25/2014 14:54 5.167 H 0 0


7/9/2015 9:00 5.167 H 0 0


6/10/2014 13:24 5.164 H 0 0


6/10/2015 9:06 5.164 H 0 0


6/22/2015 6:00 5.164 H 0 0


9/15/2014 8:36 5.161 H 0 0


11/22/2014 2:12 5.161 H 0 0


1/2/2015 0:36 5.161 H 0 0


2/16/2015 0:12 5.161 H 0 0


5/15/2015 12:54 5.161 H 0 0


6/3/2015 16:24 5.161 H 0 0


1/9/2016 2:00 5.161 H 0 0


8/26/2015 12:54 5.157 H 0 0


2/1/2016 7:54 5.157 HH 0 0


5/24/2016 17:36 5.154 H 0 0


12/15/2014 20:54 5.151 H 0 0


2/4/2015 3:00 5.151 H 0 0


4/21/2014 21:18 5.148 H 0 0


11/5/2014 0:36 5.148 H 0 0


6/2/2015 15:36 5.148 H 0 0


8/6/2015 7:36 5.148 H 0 0


5/23/2016 17:00 5.141 H 0 0


5/24/2015 6:36 5.141 HH 0 0


6/1/2015 14:54 5.141 H 0 0


6/26/2014 15:30 5.138 H 0 0


1/5/2015 2:48 5.138 H 0 0


5/29/2016 7:42 5.131 H 0 0


6/19/2014 7:36 5.131 H 0 0


11/13/2014 17:54 5.131 H 0 0


10/19/2015 7:48 5.131 H 0 0


3/26/2016 17:00 5.128 H 0 0


5/21/2016 15:30 5.128 H 0 0


11/30/2014 20:54 5.128 H 0 0


9/20/2015 8:06 5.128 H 0 0


8/20/2014 12:24 5.125 H 0 0


1/10/2016 2:42 5.125 H 0 0


5/2/2016 10:48 5.121 H 0 0







5/16/2014 17:12 5.118 H 0 0


5/22/2014 9:00 5.118 H 0 0


11/27/2014 6:24 5.118 H 0 0


5/30/2014 17:18 5.115 H 0 0


5/5/2014 21:06 5.112 H 0 0


1/20/2015 2:24 5.112 H 0 0


1/8/2016 1:24 5.112 H 0 0


2/13/2016 17:48 5.112 H 0 0


9/16/2014 9:42 5.108 H 0 0


1/31/2015 0:18 5.108 H 0 0


2/27/2015 23:06 5.108 H 0 0


5/12/2015 9:12 5.108 H 0 0


5/23/2015 20:12 5.108 H 0 0


8/20/2015 6:00 5.108 H 0 0


9/19/2015 6:54 5.108 H 0 0


4/18/2014 17:54 5.105 H 0 0


2/1/2015 1:06 5.105 H 0 0


10/20/2015 9:06 5.105 H 0 0


5/31/2016 10:30 5.102 H 0 0


11/21/2014 1:18 5.102 H 0 0


5/8/2015 19:12 5.102 H 0 0


4/1/2016 8:36 5.098 HH 0 0


5/3/2014 19:18 5.098 H 0 0


5/7/2014 22:36 5.098 HH 0 0


4/30/2016 22:36 5.095 HH 0 0


6/27/2014 16:06 5.095 H 0 0


5/26/2016 19:18 5.092 H 0 0


7/25/2014 15:06 5.092 H 0 0


1/4/2016 23:00 5.092 H 0 0


3/11/2014 11:06 5.089 HH 0 0


5/23/2014 10:24 5.085 H 0 0


11/7/2015 23:48 5.085 H 0 0


6/24/2014 13:54 5.079 H 0 0


1/15/2016 17:54 5.079 H 0 0


8/7/2014 12:48 5.072 H 0 0


5/6/2015 17:30 5.072 H 0 0


5/7/2015 18:12 5.072 H 0 0


5/25/2016 18:24 5.069 H 0 0


5/1/2014 17:24 5.069 H 0 0


6/4/2014 6:18 5.069 H 0 0


4/3/2014 18:24 5.066 H 0 0


5/31/2015 14:06 5.066 H 0 0


7/27/2015 12:30 5.066 H 0 0


2/7/2016 1:36 5.066 H 0 0


4/10/2014 11:12 5.059 H 0 0


5/6/2014 21:42 5.059 HH 0 0


5/19/2016 14:06 5.056 H 0 0







6/30/2015 14:42 5.056 H 1 0


3/12/2014 12:00 5.052 H 1 0


4/13/2016 21:24 5.049 H 0 0


4/24/2016 16:54 5.049 H 0 0


5/29/2014 16:42 5.049 H 0 0


5/31/2014 18:00 5.049 H 0 0


6/11/2015 10:30 5.049 H 0 0


5/4/2014 20:06 5.046 H 0 0


4/18/2016 12:42 5.043 H 0 0


7/11/2015 11:54 5.043 H 0 0


12/20/2015 22:00 5.043 H 0 0


5/13/2015 10:36 5.039 H 0 0


8/7/2015 9:06 5.039 H 0 0


9/3/2014 10:12 5.036 H 0 0


4/23/2016 16:18 5.033 H 0 0


9/29/2014 6:18 5.033 H 0 0


4/2/2016 9:48 5.03 HH 0 0


5/15/2014 16:18 5.03 H 0 0


10/2/2014 10:00 5.03 H 0 0


10/27/2014 5:36 5.03 H 0 0


11/19/2015 8:36 5.03 HH 0 0


11/21/2015 22:18 5.03 H 0 0


5/25/2014 12:48 5.026 H 1 0


4/12/2016 20:06 5.023 H 0 0


12/19/2015 20:42 5.023 H 0 0


2/3/2015 2:24 5.02 H 0 0


8/9/2015 11:48 5.02 H 0 0


5/26/2014 14:00 5.016 H 0 0


11/20/2014 0:24 5.016 H 0 0


12/1/2014 22:18 5.016 H 0 0


12/28/2014 19:12 5.016 H 0 0


2/2/2015 1:48 5.016 H 0 0


9/5/2015 9:00 5.016 H 0 0


4/19/2014 18:54 5.013 H 0 0


4/29/2016 21:30 5.01 HH 0 0


5/30/2016 9:00 5.01 H 0 0


5/24/2014 11:36 5.007 H 0 0


12/27/2015 4:12 5.007 H 0 0


1/17/2016 20:42 5.007 H 0 0


7/23/2015 7:36 5.003 H 0 0


8/8/2015 10:30 5.003 H 0 0


9/6/2015 10:36 5.003 H 0 0


5/27/2014 15:00 4.997 H 0 0


5/2/2014 18:18 4.993 H 0 0


5/14/2016 8:54 4.99 H 0 0


4/6/2014 6:48 4.99 HH 0 0


5/9/2015 20:12 4.99 H 0 0







7/10/2015 10:30 4.99 H 0 0


11/14/2015 4:12 4.99 H 0 0


12/26/2015 3:06 4.99 H 0 0


12/15/2015 5:30 4.987 H 0 0


11/18/2015 18:06 4.984 HH 0 0


4/9/2014 10:12 4.98 H 0 0


4/3/2016 0:00 4.977 H 0 0


7/8/2014 12:06 4.977 H 0 0


11/20/2015 21:06 4.977 H 0 0


4/29/2016 6:36 4.974 HH 0 0


4/30/2014 16:42 4.97 H 0 0


8/19/2014 11:18 4.97 H 0 0


4/4/2014 19:18 4.967 H 0 0


4/20/2014 20:06 4.967 H 0 0


8/16/2014 7:24 4.967 H 0 0


7/4/2014 6:42 4.964 H 0 0


7/24/2014 14:18 4.964 H 0 0


10/1/2014 8:48 4.964 H 0 0


12/31/2014 23:30 4.957 H 0 0


4/15/2016 23:24 4.954 HH 0 0


11/23/2014 2:54 4.954 H 0 0


2/9/2015 17:00 4.954 H 0 0


2/23/2015 17:48 4.954 H 0 0


12/9/2015 1:00 4.954 H 0 0


9/30/2014 7:30 4.951 H 0 0


1/19/2015 1:30 4.948 H 0 0


3/19/2014 17:00 4.944 H 0 0


4/8/2014 23:36 4.944 HH 0 0


8/31/2014 6:18 4.944 H 0 0


4/29/2014 15:42 4.941 H 0 0


6/29/2015 13:48 4.941 H 0 0


8/21/2015 7:00 4.941 H 0 0


3/20/2014 17:54 4.934 H 0 0


5/22/2016 16:12 4.931 H 0 0


4/28/2014 14:48 4.928 H 0 0


8/2/2014 6:24 4.928 H 0 0


5/18/2016 13:24 4.925 H 0 0


3/21/2014 18:54 4.925 H 0 0


6/23/2014 12:54 4.925 H 0 0


5/25/2015 7:36 4.925 H 0 0


7/26/2015 11:24 4.925 H 0 0


11/6/2015 22:54 4.925 H 0 0


11/13/2015 3:30 4.925 H 0 0


1/26/2015 19:12 4.921 H 0 0


3/27/2016 17:42 4.918 H 0 0


8/25/2015 12:06 4.918 H 0 0


11/4/2015 20:36 4.918 H 0 0







4/17/2016 11:48 4.915 H 0 0


10/29/2014 7:36 4.915 H 0 0


7/19/2014 8:42 4.911 H 0 0


10/28/2014 6:24 4.908 H 0 0


1/18/2016 22:12 4.908 H 0 0


11/14/2014 19:12 4.902 H 0 0


7/22/2014 12:48 4.898 H 0 0


12/11/2014 11:30 4.898 L 0 0


11/17/2015 17:18 4.898 HH 0 0


7/23/2014 13:42 4.895 H 0 0


2/14/2015 23:30 4.895 H 0 0


3/24/2014 22:42 4.892 H 0 0


5/30/2015 13:18 4.888 H 0 0


12/30/2015 16:48 4.888 H 0 0


12/2/2015 18:42 4.882 H 0 0


12/13/2014 18:24 4.879 H 0 0


2/27/2016 16:54 4.879 H 0 0


4/15/2016 9:30 4.869 H 0 0


5/1/2016 9:30 4.869 H 0 0


12/8/2015 0:12 4.869 H 0 0


8/18/2014 10:06 4.862 H 0 0


5/28/2014 15:42 4.856 H 0 0


6/22/2014 11:36 4.856 H 0 0


6/9/2014 12:24 4.846 H 0 0


5/29/2015 12:24 4.846 H 0 0


6/27/2015 11:54 4.846 H 0 0


6/28/2015 12:54 4.843 H 0 0


11/19/2015 19:36 4.843 H 0 0


5/15/2016 10:12 4.839 H 0 0


12/29/2014 20:42 4.836 H 0 0


5/6/2014 6:48 4.829 H 0 0


9/2/2014 8:48 4.829 H 0 0


11/11/2015 1:54 4.829 H 0 0


6/21/2014 10:24 4.823 H 0 0


11/18/2014 23:42 4.823 H 0 0


3/3/2016 23:00 4.816 H 0 0


12/6/2015 23:18 4.816 H 0 0


5/17/2016 12:24 4.813 H 0 0


1/16/2016 19:06 4.813 H 0 0


11/24/2014 3:48 4.81 H 0 0


2/15/2016 20:48 4.81 H 0 0


3/6/2014 18:30 4.806 H 0 0


7/21/2014 11:42 4.806 H 0 0


11/26/2014 5:24 4.806 H 0 0


4/16/2016 10:48 4.803 H 0 0


1/18/2015 0:42 4.803 H 0 0


4/7/2014 7:48 4.797 HH 0 0







8/17/2014 8:42 4.797 H 0 0


11/5/2015 21:54 4.797 H 0 0


5/14/2014 15:24 4.793 H 0 0


7/20/2014 10:18 4.783 H 0 0


7/7/2014 10:48 4.78 H 0 0


4/28/2016 20:30 4.777 H 0 0


1/29/2015 23:30 4.777 H 0 0


1/11/2015 17:18 4.774 H 0 0


6/20/2014 8:54 4.764 H 0 0


11/12/2015 2:48 4.764 H 0 0


4/27/2016 19:24 4.76 H 0 0


4/8/2014 9:06 4.76 H 0 0


6/5/2014 7:18 4.76 H 0 0


9/1/2014 7:18 4.757 H 0 0


12/14/2014 19:36 4.757 H 0 0


2/6/2016 0:54 4.757 H 0 0


6/23/2015 7:00 4.754 H 0 0


3/22/2014 19:54 4.751 H 0 0


5/13/2014 14:30 4.744 H 0 0


11/16/2015 5:30 4.741 H 0 0


3/12/2014 0:54 4.734 H 0 0


3/23/2014 21:18 4.728 H 0 0


11/25/2014 4:24 4.728 H 0 0


8/22/2015 8:12 4.728 H 0 0


8/24/2015 11:00 4.721 H 0 0


2/14/2016 19:12 4.715 H 0 0


5/16/2016 11:24 4.711 H 0 0


4/25/2016 17:42 4.701 H 0 0


8/6/2014 11:54 4.701 H 0 0


8/3/2014 7:42 4.698 H 0 0


11/18/2015 7:48 4.688 H 0 0


2/24/2015 19:12 4.685 H 0 0


5/26/2015 9:00 4.685 H 0 0


5/28/2015 11:24 4.672 H 0 0


1/30/2016 18:06 4.672 H 0 0


2/26/2015 22:00 4.669 H 0 0


6/6/2014 8:42 4.665 H 0 0


5/12/2014 13:36 4.659 H 0 0


6/8/2014 11:12 4.659 H 0 0


4/1/2016 23:12 4.656 H 0 0


4/26/2016 18:36 4.646 H 0 0


6/7/2014 10:06 4.642 H 0 0


8/23/2015 9:42 4.642 H 0 0


3/28/2016 18:42 4.636 H 0 0


2/25/2015 20:36 4.626 H 0 0


6/26/2015 10:48 4.626 H 0 0


4/30/2016 8:06 4.616 H 0 0







3/29/2016 19:36 4.606 H 0 0


1/16/2015 23:48 4.606 H 0 0


4/5/2014 20:30 4.603 H 0 0


3/9/2014 23:24 4.6 H 0 0


4/7/2014 22:48 4.6 H 0 0


5/27/2015 10:18 4.6 H 0 0


11/17/2014 22:48 4.596 H 0 0


3/7/2014 19:48 4.593 H 0 0


1/28/2015 22:12 4.59 H 0 0


7/5/2014 8:06 4.587 H 0 0


12/5/2015 22:42 4.58 H 0 0


1/3/2016 21:42 4.577 H 0 0


3/31/2016 22:24 4.567 H 0 0


12/31/2015 17:48 4.56 H 0 0


8/4/2014 8:48 4.554 H 0 0


8/5/2014 10:18 4.554 H 0 0


4/6/2014 21:42 4.541 H 0 0


7/25/2015 10:12 4.534 H 0 0


1/27/2015 20:36 4.531 H 0 0


6/24/2015 8:18 4.531 H 0 0


3/11/2014 0:12 4.518 H 0 0


11/15/2014 20:24 4.518 H 0 0


7/24/2015 8:42 4.518 H 0 0


6/25/2015 9:36 4.514 H 0 0


11/17/2015 6:48 4.511 H 0 0


7/6/2014 9:18 4.508 H 0 0


3/2/2016 22:06 4.505 H 0 0


3/30/2016 20:54 4.505 H 0 0


12/4/2015 21:36 4.505 H 0 0


5/7/2014 8:12 4.475 H 0 0


5/8/2014 9:30 4.472 H 0 0


2/5/2016 0:12 4.472 H 0 0


2/13/2015 22:18 4.462 H 0 0


5/11/2014 12:42 4.432 H 0 0


3/8/2014 21:12 4.413 H 0 0


2/28/2016 17:42 4.413 H 0 0


5/9/2014 10:48 4.4 H 0 0


5/10/2014 11:48 4.396 H 0 0


11/16/2014 21:48 4.39 H 0 0


2/10/2015 18:00 4.386 H 0 0


1/15/2015 22:54 4.354 H 0 0


1/31/2016 18:54 4.298 H 0 0


12/30/2014 22:12 4.239 H 0 0


1/1/2016 19:00 4.177 H 0 0


1/12/2015 18:36 4.173 H 0 0


2/12/2015 20:54 4.163 H 0 0


2/3/2016 23:12 4.111 H 0 0







1/2/2016 20:24 4.104 H 0 0


3/1/2016 20:18 4.094 H 0 0


1/14/2015 21:36 4.088 H 0 0


2/11/2015 19:18 4.049 H 0 0


2/29/2016 18:54 4.039 H 0 0


12/12/2014 12:12 4.026 L 0 0


1/13/2015 20:00 4.009 H 0 0


10/14/2014 12:54 3.967 L 0 0


9/21/2015 14:06 3.839 L 0 0


9/22/2015 15:36 3.793 L 0 0


2/1/2016 20:54 3.786 H 0 0


11/15/2015 9:36 3.783 L 0 0


2/2/2016 22:06 3.77 H 0 0


1/5/2016 3:24 3.73 L 0 0


10/15/2014 14:12 3.704 L 0 0


12/10/2015 6:24 3.701 L 0 0


2/18/2016 4:42 3.691 L 0 0


3/17/2016 4:18 3.661 L 0 0


10/18/2015 11:36 3.648 L 0 0


3/18/2016 5:30 3.622 L 0 0


3/30/2016 0:18 3.612 L 0 0


3/31/2016 1:36 3.609 L 0 0


3/6/2016 5:42 3.547 L 0 0


10/4/2015 13:48 3.547 L 0 0


10/19/2015 12:30 3.547 L 0 0


3/3/2016 2:12 3.533 L 0 0


10/20/2015 13:36 3.52 L 0 0


12/11/2015 7:06 3.52 L 0 0


1/23/2016 7:06 3.52 L 0 0


12/13/2015 8:06 3.514 L 0 0


1/6/2016 4:18 3.51 L 0 0


9/17/2014 15:54 3.497 L 0 0


2/17/2016 2:48 3.491 L 0 0


9/4/2014 16:06 3.488 L 0 0


9/20/2015 12:48 3.484 L 0 0


12/19/2014 5:06 3.474 L 0 0


10/17/2015 10:48 3.471 L 0 0


3/5/2016 4:30 3.468 L 0 0


12/20/2014 5:48 3.468 L 0 0


4/1/2016 3:06 3.442 L 0 0


3/16/2016 3:00 3.432 L 0 0


1/22/2016 6:06 3.425 L 0 0


6/30/2014 22:48 3.422 L 0 0


12/10/2014 10:00 3.419 L 0 0


12/21/2014 6:36 3.419 L 0 0


12/24/2014 9:06 3.415 L 0 0


12/18/2014 4:18 3.412 L 0 0







10/16/2014 15:30 3.406 L 0 0


10/5/2015 15:12 3.396 L 0 0


9/3/2014 14:48 3.383 L 0 0


5/5/2014 0:48 3.373 L 0 0


9/16/2014 14:36 3.369 L 0 0


7/9/2014 17:36 3.363 L 0 0


3/4/2016 3:18 3.356 L 0 0


7/1/2014 23:42 3.356 L 0 0


5/3/2014 23:42 3.343 L 0 0


1/7/2016 5:18 3.34 L 0 0


12/3/2015 15:00 3.337 L 0 0


6/1/2014 23:06 3.333 L 0 0


11/11/2014 10:24 3.333 L 0 0


6/3/2014 0:12 3.327 L 0 0


11/2/2015 12:24 3.323 L 0 0


12/17/2014 3:36 3.32 L 0 0


7/10/2014 18:36 3.31 L 0 0


10/16/2015 10:06 3.304 L 0 0


12/9/2014 9:18 3.301 L 0 0


12/13/2014 13:24 3.301 L 0 0


5/27/2016 0:00 3.291 L 0 0


10/21/2015 15:06 3.291 L 0 0


11/13/2014 12:48 3.287 L 0 0


7/26/2015 16:06 3.281 L 0 0


12/8/2014 8:36 3.278 L 0 0


11/12/2014 11:30 3.264 L 0 0


10/3/2015 12:30 3.264 L 0 0


9/2/2014 13:36 3.261 L 0 0


3/19/2016 6:24 3.232 L 0 0


6/4/2014 1:12 3.232 L 0 0


9/18/2014 17:00 3.232 L 0 0


6/5/2015 22:48 3.232 L 0 0


5/25/2016 23:00 3.225 L 0 0


5/28/2016 1:06 3.225 L 0 0


7/28/2015 18:00 3.225 L 0 0


12/23/2014 8:12 3.219 L 0 0


7/29/2015 18:48 3.219 L 0 0


12/22/2014 7:24 3.215 L 0 0


3/2/2016 0:48 3.212 L 0 0


5/23/2016 21:36 3.212 L 0 0


5/6/2014 2:00 3.209 L 0 0


3/10/2014 3:54 3.202 L 0 0


10/13/2014 11:54 3.199 L 0 0


7/27/2015 17:12 3.199 L 0 0


4/28/2016 0:12 3.192 L 0 0


10/1/2014 13:30 3.192 L 0 0


4/29/2016 1:24 3.189 L 0 0







12/16/2014 2:36 3.186 L 0 0


8/19/2014 16:00 3.182 L 0 0


7/8/2014 16:42 3.179 L 0 0


12/6/2014 7:12 3.176 L 0 0


9/23/2015 16:36 3.173 L 0 0


5/24/2016 22:12 3.169 L 0 0


3/14/2016 0:36 3.166 L 0 0


4/22/2014 1:54 3.166 L 0 0


9/15/2014 13:24 3.166 L 0 0


7/3/2014 0:36 3.159 L 0 0


12/15/2014 15:42 3.153 LL 0 0


8/20/2014 17:06 3.15 L 0 0


12/4/2014 5:36 3.15 L 0 0


9/19/2015 12:00 3.143 L 0 0


3/7/2016 6:24 3.136 L 0 0


2/14/2015 3:00 3.136 L 0 0


3/15/2016 1:30 3.13 L 0 0


3/28/2016 23:48 3.13 L 0 0


6/11/2014 19:06 3.13 L 0 0


8/23/2015 14:24 3.127 L 0 0


9/30/2014 12:18 3.123 L 0 0


8/24/2015 15:42 3.123 L 0 0


2/6/2015 8:54 3.117 L 0 0


12/12/2015 7:42 3.117 L 0 0


7/15/2015 20:24 3.114 L 0 0


11/10/2014 9:42 3.11 L 0 0


5/12/2016 1:00 3.104 L 0 0


12/5/2014 6:18 3.104 L 0 0


7/17/2015 21:54 3.104 L 0 0


12/7/2014 7:48 3.1 L 0 0


1/10/2015 11:00 3.1 L 0 0


10/15/2015 9:42 3.097 L 0 0


4/14/2016 2:24 3.094 L 0 0


1/9/2015 10:12 3.091 L 0 0


10/17/2014 16:36 3.087 L 0 0


10/30/2014 13:30 3.087 L 0 0


1/13/2016 10:06 3.084 L 0 0


9/5/2014 17:12 3.081 L 0 0


6/4/2015 21:54 3.081 L 0 0


1/8/2016 6:06 3.081 L 0 0


4/2/2016 4:24 3.077 L 0 0


5/31/2014 22:18 3.077 L 0 0


7/16/2015 21:12 3.077 L 0 0


6/29/2014 22:06 3.068 L 0 0


2/19/2016 5:12 3.061 L 0 0


7/2/2015 20:48 3.058 L 0 0


7/18/2015 22:36 3.058 L 0 0







7/22/2014 17:24 3.054 L 0 0


6/6/2015 23:48 3.054 L 0 0


5/29/2016 2:18 3.051 L 0 0


5/8/2015 23:48 3.051 L 0 0


3/20/2016 7:18 3.048 L 0 0


5/13/2016 2:30 3.048 L 0 0


6/10/2014 18:12 3.048 L 0 0


8/18/2014 15:00 3.045 L 0 0


2/13/2015 1:30 3.045 L 0 0


4/21/2014 0:48 3.041 L 0 0


8/22/2014 18:54 3.041 L 0 0


6/20/2015 23:48 3.038 L 0 0


8/25/2015 16:48 3.035 L 0 0


3/9/2014 1:42 3.031 L 0 0


5/23/2015 0:12 3.031 L 0 0


11/29/2015 10:00 3.028 L 0 0


2/15/2015 4:06 3.025 L 0 0


6/5/2014 2:30 3.022 L 0 0


8/7/2014 17:24 3.018 L 0 0


11/30/2015 11:00 3.018 L 0 0


11/14/2015 8:42 3.015 L 0 0


8/21/2014 18:06 3.012 L 0 0


5/7/2015 22:48 3.012 L 0 0


7/4/2014 1:36 3.009 L 0 0


3/11/2016 22:30 3.005 L 0 0


12/3/2014 4:30 3.005 L 0 0


12/22/2015 4:18 3.005 L 0 0


4/26/2016 23:18 3.002 L 0 0


4/7/2014 2:24 3.002 L 0 0


1/3/2015 6:06 2.999 L 0 0


5/21/2015 23:18 2.999 L 0 0


11/1/2015 11:24 2.999 L 0 0


10/25/2014 9:06 2.995 L 0 0


7/4/2015 22:36 2.989 L 0 0


3/24/2014 2:00 2.986 L 0 0


6/28/2014 21:24 2.986 L 0 0


5/10/2016 23:42 2.982 L 0 0


5/30/2014 21:48 2.982 L 0 0


5/10/2015 0:54 2.982 L 0 0


7/13/2015 18:48 2.979 L 0 0


12/14/2014 14:36 2.976 L 0 0


2/7/2015 10:18 2.976 L 0 0


3/27/2016 23:12 2.972 L 0 0


9/19/2014 17:48 2.972 L 0 0


7/30/2015 19:48 2.972 L 0 0


8/22/2015 13:18 2.969 L 0 0


10/6/2015 16:18 2.969 L 0 0







12/1/2015 12:00 2.969 L 0 0


4/6/2014 1:12 2.959 L 0 0


5/2/2014 22:54 2.959 L 0 0


8/23/2014 19:24 2.959 L 0 0


1/2/2015 5:18 2.959 L 0 0


2/28/2015 4:00 2.959 L 0 0


6/8/2015 1:00 2.959 L 0 0


11/3/2015 13:54 2.956 L 0 0


1/9/2016 6:36 2.956 L 0 0


5/20/2016 19:48 2.953 L 0 0


6/27/2014 20:42 2.953 L 0 0


7/14/2015 19:42 2.953 L 0 0


7/22/2015 1:00 2.953 L 0 0


5/18/2014 23:42 2.949 L 0 0


6/12/2014 19:48 2.949 L 0 0


6/26/2014 20:06 2.949 L 0 0


1/11/2015 12:06 2.949 L 0 0


2/8/2015 22:18 2.949 L 0 0


5/20/2014 0:48 2.946 L 0 0


8/6/2014 16:24 2.946 L 0 0


10/31/2014 15:12 2.94 L 0 0


4/19/2014 23:30 2.936 L 0 0


11/14/2014 13:48 2.936 L 0 0


6/30/2015 19:18 2.936 L 0 0


9/14/2014 12:18 2.933 L 0 0


1/8/2015 9:30 2.933 L 0 0


7/25/2014 19:42 2.93 L 0 0


10/2/2014 14:54 2.93 L 0 0


7/3/2015 21:42 2.93 L 0 0


7/23/2014 18:18 2.927 L 0 0


6/17/2015 21:24 2.927 L 0 0


9/7/2015 16:36 2.927 L 0 0


6/25/2014 19:18 2.923 L 0 0


5/24/2015 1:12 2.923 L 0 0


7/21/2015 0:12 2.923 L 0 0


9/6/2015 15:24 2.923 L 0 0


4/8/2014 3:42 2.92 L 0 0


7/26/2014 20:24 2.92 L 0 0


1/21/2016 5:18 2.92 L 0 0


7/27/2014 21:00 2.917 L 0 0


7/11/2014 19:36 2.913 L 0 0


6/3/2015 21:06 2.91 L 0 0


6/16/2015 20:36 2.91 L 0 0


6/24/2014 18:30 2.907 L 0 0


7/23/2015 2:18 2.907 L 0 0


6/19/2015 22:54 2.904 L 0 0


8/9/2015 16:36 2.904 L 0 0







10/22/2015 16:24 2.904 L 0 0


4/30/2016 2:54 2.9 L 0 0


3/23/2014 0:42 2.9 L 0 0


8/5/2014 15:18 2.9 L 0 0


7/5/2015 23:42 2.9 L 0 0


9/29/2014 11:18 2.897 L 0 0


6/2/2015 20:18 2.897 L 0 0


6/18/2015 22:12 2.897 L 0 0


3/8/2014 0:42 2.894 L 0 0


8/10/2015 17:48 2.894 L 0 0


12/23/2015 5:36 2.894 L 0 0


7/24/2014 18:54 2.89 L 0 0


10/29/2014 12:12 2.89 L 0 0


5/20/2015 22:24 2.89 L 0 0


6/14/2015 19:00 2.89 L 0 0


5/17/2014 22:36 2.887 L 0 0


6/29/2015 18:24 2.887 L 0 0


4/5/2014 0:12 2.884 L 0 0


5/29/2014 21:06 2.884 L 0 0


7/1/2015 20:06 2.884 L 0 0


1/20/2016 4:24 2.884 L 0 0


12/14/2015 9:24 2.881 L 0 0


11/28/2015 9:12 2.877 L 0 0


7/21/2014 16:24 2.874 L 0 0


6/28/2015 17:42 2.874 L 0 0


1/29/2016 11:42 2.874 L 0 0


2/29/2016 23:36 2.874 L 0 0


6/15/2015 19:54 2.871 L 0 0


8/8/2014 18:24 2.867 L 0 0


6/22/2015 0:48 2.864 L 0 0


1/24/2016 7:54 2.864 L 0 0


1/7/2015 8:54 2.861 L 0 0


6/13/2015 18:06 2.861 L 0 0


5/11/2015 2:12 2.854 L 0 0


1/31/2015 5:06 2.851 L 0 0


5/6/2015 22:06 2.851 L 0 0


4/18/2014 22:42 2.848 L 0 0


7/7/2014 15:48 2.848 L 0 0


12/25/2014 10:12 2.848 L 0 0


5/25/2015 2:30 2.844 L 0 0


9/14/2015 22:00 2.844 L 0 0


9/8/2015 17:36 2.838 L 0 0


5/22/2016 20:54 2.835 L 0 0


12/29/2015 10:24 2.835 L 0 0


11/22/2014 6:42 2.831 L 0 0


11/29/2014 14:06 2.831 L 0 0


12/16/2014 16:36 2.831 LL 0 0







2/6/2015 22:18 2.831 LL 0 0


6/27/2015 16:48 2.831 L 0 0


1/10/2016 7:24 2.831 L 0 0


8/24/2014 20:12 2.828 L 0 0


7/25/2015 14:54 2.825 L 0 0


3/25/2014 3:30 2.822 L 0 0


6/14/2014 21:36 2.818 L 0 0


7/12/2015 17:54 2.818 L 0 0


8/11/2015 18:36 2.818 L 0 0


8/26/2015 17:48 2.818 L 0 0


7/12/2014 20:24 2.815 L 0 0


9/20/2014 18:30 2.815 L 0 0


2/4/2016 3:48 2.812 L 0 0


2/5/2016 4:48 2.812 L 0 0


5/7/2014 3:12 2.808 L 0 0


6/15/2014 22:36 2.808 L 0 0


10/12/2014 11:06 2.805 L 0 0


9/9/2015 18:30 2.805 L 0 0


5/14/2016 3:48 2.802 L 0 0


1/4/2015 6:54 2.802 L 0 0


1/4/2016 2:36 2.802 L 0 0


2/9/2015 12:06 2.799 LL 1 0


10/14/2015 9:06 2.799 L 0 0


12/15/2015 10:06 2.799 L 0 0


12/24/2015 6:12 2.799 L 0 0


4/13/2016 1:18 2.795 L 0 0


10/31/2015 11:12 2.795 L 0 0


12/2/2015 13:12 2.795 L 1 0


2/16/2016 1:48 2.795 L 0 0


4/24/2016 22:00 2.792 L 0 0


1/30/2015 4:06 2.792 L 0 0


2/27/2015 2:48 2.792 L 0 0


9/1/2014 12:30 2.789 L 0 0


11/28/2014 12:30 2.789 L 0 0


12/26/2014 11:12 2.789 L 0 0


1/17/2015 4:24 2.789 L 0 0


6/6/2014 3:36 2.785 L 0 0


7/28/2014 21:42 2.785 L 0 0


1/6/2015 8:12 2.785 L 0 0


6/9/2015 2:12 2.785 L 0 0


11/16/2015 10:24 2.785 L 0 0


12/16/2015 11:12 2.785 L 0 0


5/16/2014 21:36 2.782 L 0 0


8/8/2015 15:24 2.779 L 0 0


12/9/2015 5:48 2.779 L 0 0


4/9/2014 4:42 2.776 L 0 0


7/29/2014 22:12 2.772 L 0 0







2/16/2015 5:06 2.766 L 0 0


7/14/2014 22:24 2.762 L 0 0


10/18/2014 17:24 2.762 L 0 0


3/26/2016 22:42 2.759 L 0 0


9/13/2015 21:18 2.759 L 0 0


1/16/2015 3:24 2.756 L 0 0


2/8/2015 10:42 2.756 L 0 0


2/3/2016 2:30 2.756 L 0 0


7/19/2015 23:12 2.753 L 0 0


5/9/2016 22:48 2.749 L 0 0


5/31/2015 19:00 2.746 L 0 0


7/30/2014 23:06 2.743 L 0 0


8/25/2014 20:54 2.743 L 0 0


9/18/2015 11:18 2.743 L 0 0


2/1/2015 5:54 2.74 L 0 0


4/12/2016 0:12 2.733 L 0 0


6/13/2014 20:36 2.733 L 0 0


9/28/2014 10:30 2.73 L 0 0


1/25/2016 8:36 2.73 L 0 0


3/21/2016 7:54 2.726 L 0 0


8/4/2014 14:00 2.726 L 0 0


10/28/2014 11:06 2.726 L 0 0


6/23/2015 1:48 2.726 L 0 0


7/31/2015 20:42 2.726 L 0 0


12/28/2015 9:30 2.726 L 0 0


6/1/2015 19:48 2.72 L 0 0


9/10/2015 19:18 2.72 L 0 0


12/17/2015 12:24 2.71 L 0 0


5/21/2016 20:18 2.707 L 0 0


1/5/2015 7:36 2.707 L 0 0


3/21/2014 23:48 2.703 L 0 0


1/1/2015 4:24 2.703 L 0 0


11/13/2015 8:06 2.703 L 0 0


9/6/2014 18:18 2.7 L 0 0


10/7/2015 17:30 2.687 L 0 0


11/9/2014 8:54 2.684 L 0 0


11/27/2014 11:12 2.684 L 0 0


6/16/2014 23:36 2.68 L 0 0


10/26/2014 9:42 2.68 L 0 0


1/18/2015 5:18 2.68 L 0 0


2/12/2015 0:24 2.68 L 0 0


5/1/2014 22:06 2.677 L 0 0


7/13/2014 21:24 2.677 L 0 0


7/5/2014 3:06 2.674 L 0 0


2/5/2015 8:30 2.674 L 0 0


7/11/2015 16:48 2.671 L 0 0


9/5/2015 14:06 2.671 L 0 0







9/14/2015 9:42 2.671 LL 0 0


12/25/2015 7:12 2.671 L 0 0


10/27/2014 10:24 2.667 L 0 0


5/26/2015 3:48 2.667 L 0 0


9/24/2015 17:36 2.667 L 0 0


11/25/2015 6:36 2.667 L 0 0


7/15/2014 23:48 2.664 L 0 0


8/21/2015 12:36 2.664 L 0 0


10/11/2014 10:24 2.661 L 0 0


5/19/2015 21:36 2.661 L 0 0


1/19/2016 3:06 2.657 L 0 0


8/1/2015 21:36 2.654 L 0 0


7/31/2014 23:54 2.648 L 0 0


8/2/2014 1:06 2.648 L 0 0


10/19/2014 18:24 2.648 L 0 0


2/26/2015 1:24 2.648 L 0 0


11/17/2015 11:36 2.648 L 0 0


11/27/2015 8:12 2.648 L 0 0


4/3/2014 23:12 2.644 L 0 0


8/12/2015 19:18 2.644 L 0 0


10/2/2015 11:42 2.644 L 0 0


11/26/2015 7:24 2.644 L 0 0


1/15/2015 2:18 2.641 L 0 0


9/12/2015 20:30 2.641 L 0 0


12/18/2015 14:00 2.641 L 0 0


4/17/2014 22:00 2.631 L 0 0


8/17/2014 13:42 2.631 L 0 0


9/11/2015 20:00 2.631 L 0 0


4/25/2016 22:42 2.628 L 0 0


9/13/2014 11:30 2.628 L 0 0


6/23/2014 17:48 2.625 L 0 0


9/15/2015 10:12 2.625 L 0 0


1/11/2016 8:18 2.625 L 0 0


3/26/2014 4:36 2.621 L 0 0


9/21/2014 19:24 2.621 L 0 0


11/18/2015 12:36 2.621 L 0 0


4/10/2016 23:12 2.618 L 0 0


12/8/2015 5:06 2.618 L 0 0


10/3/2014 16:12 2.615 L 0 0


11/1/2014 16:30 2.615 L 0 0


8/13/2015 20:12 2.615 L 0 0


1/26/2016 9:18 2.615 L 0 0


2/2/2016 1:42 2.615 L 0 0


6/9/2014 17:12 2.612 L 0 0


7/20/2014 15:18 2.612 L 0 0


8/9/2014 19:18 2.612 L 0 0


1/29/2015 3:00 2.612 L 0 0







5/21/2014 2:00 2.608 L 0 0


10/23/2015 17:48 2.608 L 0 0


6/26/2015 15:42 2.605 L 0 0


8/17/2015 22:48 2.605 L 0 0


1/30/2016 12:48 2.605 L 0 0


3/11/2014 5:12 2.602 L 0 0


8/27/2015 18:42 2.602 L 0 0


5/30/2016 3:48 2.595 L 0 0


3/12/2016 22:42 2.592 L 0 0


4/22/2016 21:12 2.592 L 0 0


5/19/2016 19:18 2.592 L 0 0


1/28/2016 10:54 2.592 L 0 0


10/30/2015 10:24 2.585 L 0 0


8/7/2015 14:06 2.582 L 0 0


2/20/2016 6:06 2.579 L 0 0


5/1/2016 4:00 2.575 L 0 0


11/24/2015 5:42 2.575 L 0 0


9/16/2015 10:36 2.572 L 0 0


12/30/2015 11:24 2.572 L 0 0


3/1/2014 8:00 2.569 L 0 0


1/18/2016 2:12 2.562 L 0 0


1/31/2016 13:54 2.562 L 0 0


8/18/2015 23:42 2.556 L 0 0


9/25/2015 18:42 2.552 L 0 0


1/12/2016 9:06 2.552 L 0 0


9/15/2015 22:48 2.549 LL 0 0


10/1/2015 10:54 2.549 L 0 0


12/27/2015 8:48 2.549 L 0 0


4/3/2016 5:30 2.546 L 0 0


6/24/2015 3:00 2.543 L 0 0


7/7/2015 0:54 2.543 L 0 0


1/14/2016 11:12 2.543 L 0 0


1/27/2016 10:06 2.543 L 0 0


12/27/2014 12:30 2.539 L 0 0


9/4/2015 13:00 2.536 L 0 0


10/13/2015 8:48 2.533 L 0 0


2/6/2016 5:48 2.533 L 0 0


5/28/2014 20:18 2.526 L 0 0


7/17/2014 0:42 2.526 L 0 0


1/14/2015 1:06 2.523 L 0 0


11/21/2014 6:18 2.52 L 0 0


12/6/2015 4:06 2.52 L 0 0


5/8/2016 21:54 2.516 L 0 0


11/26/2014 10:12 2.516 L 0 0


2/2/2015 6:42 2.516 L 0 0


3/6/2014 23:42 2.513 L 0 0


5/15/2014 21:00 2.513 L 0 0







2/17/2015 6:06 2.51 L 0 0


12/7/2015 4:30 2.507 L 0 0


4/23/2014 3:42 2.503 L 0 0


5/27/2014 19:42 2.503 L 0 0


8/2/2015 22:42 2.503 L 0 0


8/21/2015 1:24 2.503 L 0 0


11/4/2015 15:12 2.503 L 0 0


2/7/2016 6:24 2.503 L 0 0


10/10/2014 9:48 2.5 L 0 0


11/15/2014 15:12 2.497 L 0 0


8/31/2014 11:48 2.493 L 0 0


1/19/2015 6:12 2.493 L 0 0


8/3/2014 13:18 2.487 L 0 0


1/12/2015 13:30 2.487 L 0 0


12/15/2014 1:48 2.484 LL 0 0


2/4/2015 7:54 2.484 L 0 0


9/17/2015 10:54 2.477 L 0 0


12/31/2015 12:36 2.474 L 0 0


4/10/2014 5:42 2.47 L 0 0


7/8/2015 2:06 2.47 L 0 0


1/31/2016 0:00 2.47 LL 0 0


5/30/2015 18:24 2.464 L 0 0


8/20/2015 0:24 2.464 L 0 0


3/11/2016 10:00 2.461 LL 0 0


3/25/2016 22:18 2.461 L 0 0


1/20/2015 7:00 2.461 L 0 0


9/30/2015 10:12 2.461 L 0 0


5/18/2015 20:54 2.457 L 0 0


10/29/2015 9:36 2.457 L 0 0


11/23/2014 7:30 2.454 L 0 0


4/30/2014 21:24 2.448 L 0 0


9/7/2014 19:24 2.448 L 0 0


11/24/2014 8:18 2.448 L 0 0


2/3/2015 7:18 2.448 L 0 0


7/24/2015 14:06 2.448 L 0 0


8/28/2015 19:42 2.448 L 0 0


6/7/2014 4:48 2.444 L 0 0


10/15/2014 2:54 2.438 LL 0 0


10/24/2014 8:30 2.438 L 0 0


5/12/2015 3:42 2.438 L 0 0


10/28/2015 8:54 2.438 L 0 0


11/9/2015 6:00 2.438 L 0 0


2/1/2016 1:06 2.438 L 0 0


12/4/2015 16:00 2.434 L 0 0


7/18/2014 2:18 2.431 L 0 0


8/3/2015 23:48 2.431 L 0 0


9/27/2014 10:12 2.428 L 0 0







4/15/2016 4:12 2.425 L 0 0


5/22/2014 3:30 2.425 L 0 0


8/3/2014 2:24 2.425 LL 0 0


11/12/2015 7:30 2.425 L 0 0


6/22/2014 16:42 2.421 L 0 0


10/20/2014 19:24 2.421 L 0 0


12/3/2014 19:00 2.418 LL 0 0


5/8/2014 4:18 2.415 L 0 0


7/6/2014 14:42 2.415 L 0 0


10/9/2014 9:12 2.415 L 0 0


6/10/2015 3:48 2.415 L 0 0


7/24/2015 3:36 2.415 L 0 0


10/8/2015 18:18 2.415 L 0 0


11/8/2014 8:12 2.411 L 0 0


5/15/2016 4:54 2.408 L 0 0


8/26/2014 21:30 2.408 L 0 0


2/21/2016 7:00 2.408 L 0 0


6/18/2014 0:48 2.402 L 0 0


2/28/2016 23:18 2.402 L 0 0


8/10/2014 20:24 2.398 L 0 0


9/12/2014 11:12 2.398 L 0 0


10/9/2015 19:06 2.398 L 0 0


4/23/2016 21:36 2.395 L 0 0


11/20/2014 5:30 2.395 L 0 0


8/14/2015 20:48 2.395 L 0 0


11/10/2015 6:36 2.392 L 0 0


12/26/2015 8:00 2.385 L 0 0


4/16/2014 21:24 2.379 L 0 0


10/4/2014 17:18 2.375 L 0 0


10/12/2015 8:30 2.372 L 0 0


1/15/2016 12:36 2.372 L 0 0


3/13/2014 6:54 2.369 L 0 0


5/26/2014 19:00 2.369 L 0 0


8/11/2014 21:24 2.369 L 0 0


2/17/2016 17:24 2.369 LL 0 0


11/30/2014 15:36 2.365 L 0 0


6/25/2015 4:12 2.365 L 0 0


2/10/2015 23:42 2.362 L 0 0


12/19/2015 15:36 2.362 L 0 0


3/5/2014 22:42 2.359 L 0 0


5/27/2015 5:00 2.359 L 0 0


9/26/2015 19:42 2.359 L 0 0


2/8/2016 7:18 2.359 L 0 0


3/22/2016 8:48 2.346 L 0 0


12/12/2014 0:12 2.346 LL 0 0


8/16/2015 22:06 2.346 L 0 0


3/12/2014 6:24 2.343 L 0 0







6/19/2014 2:12 2.343 L 0 0


9/22/2014 20:00 2.343 L 0 0


11/25/2014 9:12 2.343 L 0 0


10/20/2014 6:36 2.339 LL 0 0


1/21/2015 8:00 2.339 L 0 0


1/1/2016 14:00 2.336 L 0 0


9/22/2015 4:18 2.329 LL 0 0


8/22/2015 2:48 2.323 LL 0 0


9/16/2015 23:36 2.323 LL 0 0


4/2/2014 22:42 2.316 L 0 0


9/8/2014 20:30 2.313 L 0 0


5/17/2015 20:06 2.31 L 0 0


1/5/2016 18:18 2.31 LL 0 0


4/21/2016 20:36 2.303 L 0 0


7/23/2015 13:30 2.3 LL 0 0


9/29/2015 9:36 2.3 L 0 0


10/10/2015 19:54 2.3 L 0 0


3/20/2014 23:00 2.297 L 0 0


12/17/2014 17:48 2.293 LL 0 0


8/15/2015 21:30 2.293 L 0 0


11/19/2015 14:00 2.293 L 0 0


7/9/2015 3:30 2.29 L 0 0


3/13/2016 13:24 2.287 LL 0 0


6/12/2015 17:00 2.287 L 0 0


5/18/2016 18:36 2.283 L 0 0


8/20/2015 12:00 2.283 LL 0 0


2/25/2015 0:12 2.277 L 0 0


5/14/2014 20:12 2.274 L 0 0


10/23/2014 8:00 2.274 L 0 0


9/27/2015 20:48 2.27 L 0 0


7/6/2014 4:12 2.267 LL 0 0


8/28/2014 22:48 2.267 L 0 0


9/26/2014 9:48 2.267 L 0 0


5/29/2015 17:42 2.267 L 0 0


7/10/2015 15:48 2.26 L 0 0


11/19/2014 4:54 2.254 L 0 0


7/22/2015 12:54 2.254 LL 0 0


10/11/2015 8:00 2.254 L 0 0


10/27/2015 8:12 2.254 L 0 0


8/27/2014 22:12 2.251 L 0 0


9/13/2015 9:30 2.251 LL 0 0


4/15/2014 20:48 2.247 L 0 0


10/24/2015 18:42 2.247 L 0 0


9/25/2014 9:18 2.244 L 0 0


4/1/2014 22:00 2.241 L 0 0


10/8/2014 8:36 2.241 L 0 0


9/3/2015 12:18 2.241 L 0 0







4/11/2014 6:36 2.234 L 0 0


10/5/2014 18:18 2.234 L 0 0


8/30/2014 11:24 2.224 L 0 0


5/7/2016 21:06 2.221 L 0 0


3/14/2014 7:36 2.221 L 0 0


1/28/2015 1:48 2.221 L 0 0


3/21/2016 20:36 2.218 LL 0 0


4/9/2016 22:24 2.218 L 0 0


10/21/2014 7:12 2.215 LL 0 0


7/19/2014 14:12 2.211 L 0 0


12/28/2014 13:48 2.208 L 0 0


6/8/2014 16:30 2.205 L 0 0


8/12/2014 22:24 2.205 L 0 0


11/11/2015 7:00 2.205 L 0 0


5/2/2016 5:12 2.201 L 0 0


5/25/2014 18:06 2.195 L 0 0


10/15/2015 23:06 2.195 LL 0 0


10/19/2014 6:00 2.192 LL 0 0


11/7/2014 7:30 2.192 L 0 0


5/31/2016 5:12 2.188 L 0 0


8/29/2014 23:54 2.188 LL 0 0


10/22/2014 7:42 2.185 L 0 0


8/5/2015 1:00 2.185 L 0 0


10/4/2015 2:48 2.185 LL 0 0


12/21/2015 3:36 2.185 L 0 0


8/16/2014 12:54 2.182 L 0 0


9/23/2014 20:54 2.178 L 0 0


12/5/2015 3:24 2.178 L 0 0


10/16/2015 23:54 2.175 LL 0 0


1/3/2016 1:42 2.175 L 0 0


1/6/2016 19:06 2.175 LL 0 0


8/2/2014 12:36 2.172 LL 0 0


2/10/2015 12:48 2.172 L 0 0


2/18/2015 7:06 2.169 L 0 0


9/28/2015 9:06 2.165 LL 0 0


10/11/2015 20:36 2.165 LL 0 0


3/8/2016 7:30 2.159 L 0 0


8/29/2015 20:42 2.159 L 0 0


9/19/2015 1:06 2.159 LL 0 0


9/20/2015 2:00 2.159 LL 0 0


3/2/2014 9:00 2.156 L 0 0


8/19/2015 11:36 2.156 LL 0 0


10/14/2015 22:30 2.156 LL 0 0


11/23/2015 5:00 2.152 L 0 0


2/9/2016 8:12 2.152 L 0 0


7/5/2014 13:54 2.149 LL 0 0


6/21/2014 15:48 2.146 L 0 0







8/4/2014 3:36 2.146 LL 0 0


3/24/2016 21:54 2.142 L 0 0


6/25/2015 15:06 2.142 L 0 0


1/4/2016 17:18 2.142 LL 0 0


9/24/2014 21:18 2.139 LL 0 0


8/31/2014 0:30 2.133 LL 0 0


12/30/2014 2:24 2.133 L 0 0


9/21/2015 3:00 2.133 LL 0 0


9/18/2014 5:42 2.129 LL 0 0


3/27/2014 6:00 2.126 L 0 0


4/12/2014 7:18 2.123 L 0 0


9/18/2015 0:12 2.123 LL 0 0


10/6/2014 19:36 2.119 L 0 0


1/16/2016 13:54 2.116 L 0 0


3/10/2016 9:12 2.113 L 0 0


9/11/2014 10:36 2.11 L 0 0


10/26/2015 7:36 2.11 L 0 0


2/26/2016 10:30 2.11 L 0 0


7/19/2014 3:42 2.106 L 0 0


6/7/2014 15:48 2.103 LL 0 0


3/12/2016 11:12 2.1 LL 0 0


11/8/2015 5:24 2.1 L 0 0


1/3/2016 16:18 2.1 LL 0 0


10/10/2015 7:36 2.096 LL 0 0


10/18/2015 0:42 2.096 LL 0 0


8/29/2014 11:00 2.093 LL 0 0


1/13/2015 14:48 2.09 L 0 0


2/23/2016 8:24 2.09 L 0 0


12/2/2014 3:54 2.087 L 0 0


8/6/2015 13:18 2.087 L 0 0


9/28/2015 21:36 2.087 LL 0 0


8/15/2014 0:42 2.083 L 0 0


9/14/2014 1:36 2.083 LL 0 0


9/21/2014 7:42 2.083 LL 0 0


2/22/2016 7:42 2.083 L 0 0


2/27/2016 22:48 2.083 L 0 0


6/20/2014 3:42 2.08 L 0 0


10/7/2014 7:54 2.08 L 0 0


6/26/2015 5:24 2.08 LL 0 0


8/6/2015 2:12 2.08 LL 0 0


8/23/2015 4:00 2.08 LL 0 0


10/5/2015 3:42 2.08 LL 0 0


11/5/2015 16:24 2.08 L 0 0


8/18/2015 11:18 2.077 LL 0 0


11/20/2015 15:36 2.077 L 0 0


1/2/2016 15:12 2.077 L 0 0


4/12/2014 19:30 2.067 LL 0 0







7/7/2014 5:24 2.067 LL 0 0


9/24/2014 8:54 2.067 LL 0 0


10/12/2015 21:18 2.067 LL 0 0


3/10/2016 21:30 2.064 LL 0 0


8/13/2014 23:30 2.064 L 0 0


9/11/2014 23:30 2.064 LL 0 0


1/13/2015 0:24 2.064 LL 0 0


4/29/2014 20:36 2.06 L 0 0


1/29/2016 23:30 2.06 LL 0 0


10/14/2014 1:48 2.057 LL 0 0


2/25/2016 9:42 2.057 L 0 0


3/5/2016 18:06 2.054 LL 0 0


9/13/2014 0:24 2.054 LL 0 0


1/27/2015 0:48 2.051 L 0 0


2/9/2015 23:24 2.044 LL 0 0


10/13/2015 21:54 2.044 LL 0 0


2/15/2016 0:54 2.044 L 0 0


9/12/2015 9:00 2.041 LL 0 0


2/10/2016 9:06 2.041 L 0 0


9/2/2014 3:00 2.037 LL 0 0


7/9/2015 14:48 2.037 LL 0 0


9/9/2014 21:30 2.034 L 0 0


5/28/2015 6:06 2.031 L 0 0


10/25/2015 6:48 2.031 LL 0 0


9/1/2014 1:48 2.028 LL 0 0


5/6/2016 20:30 2.024 L 0 0


4/14/2014 20:18 2.024 L 0 0


9/27/2015 8:30 2.024 LL 0 0


4/16/2016 5:12 2.021 L 0 0


5/9/2014 5:36 2.021 L 0 0


7/25/2015 4:42 2.021 LL 0 0


12/5/2015 16:30 2.021 LL 0 0


3/20/2016 20:06 2.018 LL 0 0


8/7/2015 3:36 2.018 LL 0 0


9/1/2015 23:48 2.011 L 0 0


5/23/2014 5:00 2.008 L 0 0


9/23/2014 8:36 2.008 LL 0 0


12/31/2014 3:24 2.008 L 0 0


2/24/2016 9:00 2.008 L 0 0


6/8/2014 6:00 2.005 LL 0 0


5/16/2015 19:06 2.005 L 0 0


8/30/2015 21:36 2.005 L 0 0


2/11/2016 10:06 2.005 L 0 0


5/13/2015 5:06 2.001 L 0 0


7/26/2015 5:48 2.001 LL 0 0


9/23/2015 5:24 2.001 LL 0 0


10/19/2015 1:36 2.001 LL 0 0







4/20/2016 20:06 1.998 L 0 0


5/28/2015 17:00 1.998 L 0 0


9/2/2015 11:36 1.998 LL 0 0


4/24/2014 4:42 1.995 L 0 0


9/3/2014 4:18 1.995 LL 0 0


11/6/2014 6:42 1.995 L 0 0


9/16/2014 3:36 1.988 LL 0 0


9/10/2014 22:30 1.985 L 0 0


9/15/2014 2:24 1.985 LL 0 0


10/7/2014 20:42 1.985 LL 0 0


10/21/2014 20:06 1.982 LL 0 0


1/19/2016 18:00 1.982 LL 0 0


6/27/2015 6:24 1.978 LL 0 0


1/22/2015 9:00 1.975 L 0 0


1/17/2016 15:30 1.975 LL 0 0


8/25/2014 9:24 1.972 LL 0 0


9/22/2014 8:12 1.972 LL 0 0


9/3/2015 0:54 1.969 LL 0 0


12/4/2015 2:42 1.969 LL 0 0


12/20/2015 16:54 1.969 LL 0 0


3/9/2016 8:18 1.965 L 0 0


10/18/2014 5:18 1.959 LL 1 0


9/20/2014 7:06 1.955 LL 0 0


2/7/2015 22:42 1.955 LL 0 0


7/4/2014 13:30 1.952 LL 0 0


12/14/2014 1:06 1.952 LL 0 0


4/8/2016 21:54 1.949 L 0 0


8/16/2014 1:54 1.949 L 0 0


9/4/2014 5:24 1.949 LL 0 0


10/16/2014 3:42 1.949 LL 0 0


9/29/2015 22:42 1.949 LL 0 0


10/24/2015 6:12 1.949 LL 0 0


9/17/2014 4:36 1.946 LL 0 0


12/18/2014 18:30 1.946 LL 0 0


2/22/2015 11:18 1.946 L 0 0


11/8/2015 18:54 1.946 LL 0 0


12/21/2015 18:00 1.946 LL 0 0


3/31/2014 21:36 1.942 L 0 0


5/24/2014 17:24 1.942 L 0 0


10/17/2014 4:36 1.942 LL 0 0


12/19/2014 19:18 1.942 LL 0 0


3/6/2016 19:06 1.939 LL 0 0


12/2/2014 17:54 1.939 LL 0 0


9/4/2015 2:00 1.939 LL 0 0


6/21/2014 5:06 1.936 L 0 0


8/1/2014 12:06 1.936 LL 0 0


7/10/2015 5:00 1.936 LL 0 0







11/16/2014 16:24 1.932 L 0 0


6/11/2015 5:06 1.932 L 0 0


8/31/2015 22:36 1.932 L 0 0


10/25/2015 19:54 1.932 LL 0 0


5/16/2016 6:06 1.929 L 0 0


4/13/2014 19:54 1.929 L 0 0


6/6/2014 15:00 1.929 LL 0 0


8/17/2014 3:06 1.929 LL 0 0


9/25/2014 22:12 1.929 LL 0 0


2/26/2016 22:18 1.929 L 0 0


7/8/2014 6:24 1.926 LL 0 0


5/15/2015 18:30 1.926 L 0 0


11/9/2015 19:36 1.926 LL 0 0


12/6/2015 18:00 1.926 LL 0 0


11/6/2015 17:18 1.919 L 0 0


2/27/2016 11:12 1.919 LL 0 0


5/13/2014 19:18 1.916 L 0 0


11/2/2014 16:36 1.916 L 0 0


4/4/2016 6:30 1.913 L 0 0


9/5/2014 6:30 1.913 LL 0 0


3/23/2016 9:18 1.909 L 0 0


5/17/2016 18:06 1.909 L 0 0


7/20/2014 4:48 1.909 LL 0 0


10/8/2014 21:42 1.909 LL 0 0


12/13/2014 0:30 1.906 LL 0 0


3/19/2016 19:24 1.903 LL 0 0


1/24/2015 11:06 1.903 L 0 0


10/23/2015 5:24 1.903 LL 0 0


1/23/2015 10:00 1.896 L 0 0


2/12/2016 11:18 1.896 L 0 0


1/26/2015 13:48 1.893 LL 0 0


4/17/2016 6:18 1.89 L 0 0


2/19/2015 8:06 1.886 L 0 0


12/20/2015 2:42 1.886 LL 0 0


7/1/2014 12:06 1.88 LL 0 0


8/18/2014 4:24 1.877 LL 0 0


7/21/2015 12:36 1.877 LL 0 0


12/22/2015 18:54 1.877 LL 0 0


11/18/2014 4:24 1.873 L 0 0


10/6/2015 4:48 1.873 LL 0 0


3/22/2016 21:06 1.87 LL 0 0


10/9/2015 7:00 1.87 LL 0 0


1/12/2015 0:00 1.867 LL 0 0


3/19/2014 22:30 1.864 L 0 0


8/28/2014 10:36 1.864 LL 0 0


9/26/2014 22:48 1.864 LL 0 0


3/4/2014 22:24 1.86 L 0 0







4/13/2014 8:12 1.86 LL 0 0


5/27/2015 16:12 1.86 LL 0 0


8/15/2014 12:24 1.854 LL 0 0


10/6/2014 7:18 1.85 LL 0 0


2/23/2015 23:30 1.847 L 0 0


3/23/2016 21:30 1.844 L 0 0


9/10/2014 10:00 1.844 LL 0 0


9/27/2014 23:36 1.844 LL 0 0


1/25/2015 12:24 1.844 L 0 0


5/12/2014 18:48 1.841 L 0 0


5/5/2016 19:48 1.834 L 0 0


4/27/2014 19:24 1.834 L 0 0


9/19/2014 6:30 1.834 LL 0 0


12/29/2014 15:18 1.831 L 0 0


6/12/2015 6:24 1.831 LL 0 0


8/5/2014 4:48 1.827 LL 0 0


6/11/2015 16:06 1.827 LL 0 0


3/14/2016 14:36 1.824 LL 0 0


8/19/2014 5:30 1.824 LL 0 0


9/10/2015 8:00 1.824 LL 0 0


3/1/2014 20:54 1.821 LL 0 0


5/4/2016 18:48 1.818 L 0 0


12/4/2014 19:48 1.818 LL 0 0


8/8/2015 4:54 1.814 LL 0 0


10/22/2015 4:30 1.814 LL 0 0


12/19/2015 1:54 1.814 LL 0 0


5/24/2014 6:24 1.811 L 0 0


7/18/2014 13:42 1.811 LL 0 0


12/1/2014 16:54 1.811 L 0 0


9/11/2015 8:30 1.811 LL 0 0


6/24/2015 14:18 1.808 LL 0 0


3/18/2016 18:36 1.804 LL 0 0


4/25/2014 6:06 1.804 L 0 0


8/26/2014 9:54 1.798 LL 0 0


2/11/2015 13:54 1.798 LL 0 0


12/10/2015 20:30 1.798 LL 0 0


8/27/2014 10:24 1.791 LL 0 0


6/13/2015 7:24 1.791 LL 0 0


9/5/2015 3:18 1.791 LL 0 0


1/17/2016 1:12 1.791 LL 0 0


7/31/2014 11:48 1.788 LL 0 0


9/30/2015 23:36 1.788 LL 0 0


2/18/2016 18:30 1.788 LL 0 0


3/24/2016 9:54 1.785 LL 0 0


9/30/2014 1:30 1.785 LL 0 0


11/7/2015 18:06 1.785 L 0 0


4/28/2014 20:12 1.781 L 0 0







9/26/2015 7:48 1.781 LL 0 0


5/29/2015 6:54 1.778 LL 0 0


1/22/2016 20:12 1.778 LL 0 0


8/20/2014 6:30 1.775 LL 0 0


12/10/2014 23:24 1.775 LL 0 0


1/27/2015 15:18 1.775 LL 0 0


3/17/2016 17:42 1.772 LL 0 0


4/7/2016 21:12 1.772 L 0 0


12/1/2014 3:06 1.768 LL 0 0


2/5/2015 21:48 1.765 LL 0 0


7/27/2015 6:42 1.765 LL 0 0


10/8/2015 6:24 1.765 LL 0 0


4/11/2014 18:42 1.762 LL 0 0


12/29/2014 1:24 1.762 LL 0 0


8/24/2015 5:00 1.762 LL 0 0


3/29/2016 13:18 1.759 LL 0 0


11/21/2015 16:54 1.759 L 0 0


7/2/2014 12:36 1.755 LL 0 0


8/24/2014 9:00 1.755 LL 0 0


7/8/2015 14:00 1.755 LL 0 0


3/3/2014 22:00 1.752 L 0 0


5/14/2015 6:18 1.752 L 0 0


10/7/2015 5:36 1.752 LL 0 0


2/28/2016 12:06 1.752 LL 0 0


3/3/2014 10:00 1.749 L 0 0


8/22/2014 7:54 1.749 LL 0 0


8/23/2014 8:30 1.749 LL 0 0


11/5/2014 6:00 1.749 L 0 0


11/7/2015 5:00 1.749 LL 0 0


3/25/2016 10:36 1.745 LL 0 0


3/2/2014 21:30 1.745 LL 0 0


10/9/2014 22:30 1.745 LL 0 0


5/14/2015 17:48 1.745 LL 0 0


9/29/2014 0:24 1.742 LL 0 0


10/3/2015 1:36 1.739 LL 0 0


6/22/2014 6:18 1.736 LL 0 0


3/7/2016 19:48 1.732 LL 0 0


2/20/2015 9:12 1.732 L 0 0


7/18/2015 11:12 1.732 LL 0 0


9/1/2015 11:00 1.732 LL 0 0


7/30/2014 11:30 1.722 LL 0 0


2/21/2015 10:12 1.722 L 0 0


7/11/2015 6:18 1.722 LL 0 0


11/1/2014 3:54 1.719 LL 0 0


3/18/2014 22:06 1.709 L 0 0


6/11/2014 8:30 1.709 LL 0 0


2/22/2015 23:00 1.709 LL 0 0







9/24/2015 6:24 1.709 LL 0 0


11/22/2015 4:18 1.709 LL 0 0


12/7/2015 18:36 1.709 LL 0 0


4/22/2016 9:54 1.706 LL 0 0


3/15/2014 8:18 1.706 L 0 0


6/9/2014 6:54 1.706 LL 0 0


9/9/2014 9:30 1.706 LL 0 0


10/20/2015 2:30 1.706 LL 0 0


1/18/2016 16:48 1.703 LL 0 0


3/28/2014 7:12 1.699 L 0 0


11/30/2014 2:12 1.699 LL 0 0


9/9/2015 7:18 1.699 LL 0 0


11/23/2015 19:00 1.699 LL 0 0


10/5/2014 6:36 1.696 LL 0 0


4/19/2016 19:36 1.693 L 0 0


5/23/2014 16:36 1.693 LL 0 0


7/9/2014 7:18 1.693 LL 0 0


5/10/2014 6:30 1.69 L 0 0


10/22/2014 20:48 1.69 LL 0 0


11/24/2015 19:48 1.686 LL 0 0


9/8/2014 8:42 1.683 LL 0 0


8/17/2015 11:00 1.683 LL 0 0


10/2/2015 0:42 1.683 LL 0 0


10/21/2015 3:30 1.683 LL 0 0


12/11/2015 21:12 1.683 LL 0 0


5/16/2016 17:24 1.68 L 0 0


7/3/2014 12:54 1.68 LL 0 0


5/11/2014 18:18 1.677 L 0 0


1/10/2015 23:30 1.677 LL 0 0


2/25/2016 22:00 1.677 LL 0 0


6/14/2015 8:18 1.673 LL 0 0


1/15/2016 0:00 1.673 LL 0 0


7/21/2014 6:00 1.67 LL 0 0


10/1/2014 2:36 1.67 LL 0 0


9/25/2015 7:06 1.67 LL 0 0


6/10/2014 7:36 1.667 LL 0 0


10/24/2014 22:00 1.667 LL 0 0


12/5/2014 20:30 1.667 LL 0 0


5/31/2016 16:42 1.663 LL 0 0


7/17/2014 13:06 1.663 LL 0 0


8/21/2014 7:18 1.663 LL 0 0


11/17/2014 17:18 1.663 LL 0 0


11/22/2015 18:00 1.663 LL 0 0


6/5/2014 14:18 1.66 LL 0 0


11/19/2014 18:54 1.657 LL 0 0


1/23/2016 21:00 1.657 LL 0 0


4/26/2014 18:42 1.65 L 0 0







3/2/2016 15:18 1.647 LL 0 0


3/26/2016 11:12 1.647 LL 0 0


2/29/2016 13:00 1.647 LL 0 0


3/1/2016 14:06 1.644 LL 0 0


2/13/2016 12:24 1.644 L 0 0


1/26/2015 0:12 1.64 LL 0 0


4/18/2016 7:06 1.637 L 0 0


9/6/2014 7:18 1.637 LL 0 0


12/20/2014 20:00 1.637 LL 0 0


5/3/2016 6:24 1.634 L 0 0


5/17/2016 7:00 1.634 LL 0 0


5/10/2014 17:48 1.634 LL 0 0


2/21/2015 22:18 1.634 LL 0 0


3/29/2014 8:12 1.631 L 0 0


9/8/2015 6:24 1.631 LL 0 0


3/30/2016 14:24 1.627 LL 0 0


8/14/2014 11:48 1.627 LL 0 0


10/10/2014 23:18 1.627 LL 0 0


7/28/2015 7:42 1.627 LL 0 0


1/28/2016 23:06 1.627 LL 0 0


2/1/2016 15:12 1.621 LL 0 0


7/16/2014 12:24 1.617 LL 0 0


10/13/2014 1:00 1.617 LL 0 0


11/3/2014 17:48 1.614 L 0 0


11/4/2014 5:36 1.614 L 0 0


11/17/2014 3:42 1.611 LL 0 0


6/28/2015 7:12 1.611 LL 0 0


1/2/2016 1:00 1.611 LL 0 0


7/10/2014 8:12 1.608 LL 0 0


2/13/2016 23:54 1.608 LL 0 0


4/25/2014 18:06 1.604 L 0 0


5/26/2015 15:24 1.604 LL 0 0


9/7/2015 5:36 1.604 LL 0 0


10/26/2015 20:48 1.601 LL 0 0


3/9/2016 20:54 1.598 LL 0 0


3/27/2016 11:54 1.598 LL 0 0


7/12/2015 7:18 1.598 LL 0 0


4/20/2016 8:42 1.594 LL 0 0


8/9/2015 6:00 1.594 LL 0 0


3/16/2016 16:36 1.591 LL 0 0


10/12/2014 0:12 1.591 LL 0 0


8/5/2015 12:42 1.591 LL 0 0


3/4/2014 10:54 1.588 LL 0 0


3/28/2016 12:36 1.585 LL 0 0


4/14/2014 8:54 1.585 LL 0 0


7/28/2014 10:30 1.585 LL 0 0


9/7/2014 8:06 1.581 LL 0 0







10/25/2014 22:54 1.581 LL 0 0


12/9/2015 19:54 1.578 LL 0 0


4/26/2014 7:24 1.575 LL 0 0


10/23/2014 21:24 1.575 LL 0 0


6/20/2014 14:48 1.572 LL 0 0


2/23/2015 12:24 1.572 LL 0 0


3/30/2014 21:06 1.562 L 0 0


11/15/2014 2:18 1.562 LL 0 0


5/30/2015 7:36 1.562 LL 0 0


7/29/2015 8:18 1.562 LL 0 0


3/4/2016 17:24 1.549 LL 0 0


4/19/2016 7:42 1.545 L 0 0


8/10/2015 7:06 1.545 LL 0 0


7/20/2015 12:06 1.542 LL 0 0


8/4/2015 12:12 1.542 LL 0 0


12/3/2015 1:36 1.542 LL 0 0


12/13/2015 22:42 1.542 LL 0 0


1/14/2015 16:00 1.539 LL 0 0


11/16/2014 3:00 1.535 LL 0 0


11/29/2014 1:24 1.535 LL 0 0


7/17/2015 10:48 1.535 LL 0 0


11/3/2014 4:48 1.532 LL 0 0


8/25/2015 6:12 1.532 LL 0 0


5/9/2014 16:48 1.529 LL 0 0


11/18/2014 18:00 1.529 LL 0 0


5/25/2014 7:30 1.522 LL 0 0


11/2/2014 4:00 1.522 LL 0 0


1/7/2016 19:42 1.522 LL 0 0


6/10/2015 15:30 1.519 LL 1 0


5/15/2016 16:42 1.516 LL 1 0


7/30/2015 9:00 1.512 LL 1 0


12/8/2015 19:18 1.512 LL 0 0


3/5/2014 11:42 1.509 LL 0 0


10/31/2014 3:06 1.509 LL 0 0


2/12/2015 15:06 1.509 LL 0 0


10/2/2014 3:42 1.506 LL 0 0


9/6/2015 4:30 1.506 LL 1 0


11/15/2015 23:36 1.506 LL 0 0


7/22/2014 7:00 1.503 LL 0 0


8/3/2015 11:42 1.503 LL 0 0


7/29/2014 11:00 1.496 LL 0 0


8/13/2014 11:12 1.493 LL 0 0


7/5/2015 12:06 1.493 LL 0 0


7/19/2015 11:42 1.493 LL 0 0


6/2/2014 12:48 1.49 LL 0 0


8/31/2015 10:30 1.49 LL 0 0


11/3/2015 1:54 1.49 LL 0 0







8/7/2014 6:54 1.483 LL 0 0


5/15/2015 7:24 1.483 LL 0 0


6/23/2014 7:24 1.48 LL 0 0


8/12/2014 10:42 1.48 LL 0 0


7/31/2015 9:48 1.48 LL 0 0


11/4/2015 2:42 1.48 LL 0 0


10/4/2014 5:42 1.476 LL 0 0


3/15/2016 15:30 1.47 LL 0 0


3/6/2014 12:48 1.47 LL 0 0


2/12/2016 23:18 1.47 LL 0 0


1/9/2015 23:06 1.467 LL 0 0


11/14/2015 22:42 1.467 LL 0 0


5/20/2016 9:00 1.463 LL 0 0


11/12/2014 0:06 1.463 LL 0 0


5/13/2015 17:00 1.463 LL 0 0


11/10/2014 23:30 1.457 LL 0 0


7/16/2015 10:06 1.45 LL 0 0


10/27/2015 21:42 1.45 LL 0 0


2/16/2016 16:12 1.45 LL 0 0


3/17/2014 21:42 1.447 L 0 0


11/13/2014 0:48 1.447 LL 0 0


8/26/2015 6:54 1.447 LL 0 0


11/6/2015 4:18 1.444 LL 0 0


12/24/2014 23:00 1.44 LL 0 0


2/19/2016 19:12 1.44 LL 0 0


7/11/2014 9:06 1.437 LL 0 0


11/14/2014 1:24 1.437 LL 0 0


11/20/2014 19:36 1.437 LL 0 0


5/19/2016 8:24 1.434 LL 0 0


6/9/2015 14:48 1.434 LL 0 0


8/1/2015 10:24 1.434 LL 0 0


8/11/2015 7:54 1.434 LL 0 0


4/21/2016 9:12 1.43 LL 0 0


5/4/2016 7:36 1.43 LL 0 0


3/3/2016 16:36 1.427 LL 0 0


8/2/2015 11:00 1.427 LL 0 0


8/29/2015 9:12 1.427 LL 0 0


2/24/2016 21:36 1.427 LL 0 0


1/28/2015 16:30 1.421 LL 0 0


3/29/2014 20:30 1.417 L 0 0


5/8/2014 16:12 1.417 LL 0 0


7/15/2014 11:48 1.417 LL 0 0


8/6/2014 6:00 1.417 LL 0 0


7/27/2014 10:12 1.414 LL 0 0


2/4/2015 21:24 1.414 LL 0 0


11/21/2015 3:36 1.414 LL 0 0


7/13/2015 8:06 1.407 LL 0 0







5/18/2016 7:36 1.404 LL 1 0


3/16/2014 9:06 1.404 L 1 0


6/23/2015 13:42 1.404 LL 1 0


1/30/2015 18:24 1.401 LL 1 0


2/27/2015 16:42 1.401 LL 1 0


3/30/2014 9:12 1.398 LL 1 0


7/7/2015 13:18 1.398 LL 1 0


8/8/2014 7:48 1.394 LL 0 0


5/25/2015 14:48 1.394 LL 0 0


5/31/2015 8:18 1.394 LL 0 0


10/3/2014 4:48 1.391 LL 0 0


12/21/2014 20:48 1.388 LL 0 0


6/12/2014 9:18 1.385 LL 0 0


2/14/2016 13:30 1.385 LL 0 0


6/15/2015 9:06 1.381 LL 0 0


11/2/2015 1:06 1.381 LL 0 0


3/8/2016 20:24 1.378 LL 0 0


3/31/2016 15:18 1.371 LL 0 0


6/4/2014 13:48 1.371 LL 0 0


8/16/2015 10:30 1.371 LL 0 0


8/30/2015 9:48 1.371 LL 0 0


11/5/2015 3:36 1.371 LL 0 0


7/23/2014 7:48 1.368 LL 0 0


3/17/2014 9:42 1.362 LL 0 0


12/6/2014 21:12 1.362 LL 0 0


1/13/2016 23:24 1.355 LL 0 0


10/28/2015 22:36 1.352 LL 0 0


3/21/2014 12:54 1.342 LL 0 0


1/16/2016 0:36 1.342 LL 0 0


7/26/2014 9:42 1.335 LL 0 0


6/29/2015 7:54 1.335 LL 0 0


5/30/2016 15:48 1.329 LL 0 0


5/22/2014 15:48 1.329 LL 0 0


7/14/2015 9:00 1.325 LL 0 0


5/5/2016 8:30 1.322 LL 0 0


2/15/2016 14:54 1.322 LL 0 0


2/24/2015 13:24 1.319 LL 0 0


2/11/2016 22:42 1.319 LL 0 0


3/7/2014 13:42 1.316 LL 0 0


4/15/2014 9:36 1.316 LL 0 0


6/19/2014 14:12 1.316 LL 0 0


12/8/2014 22:24 1.316 LL 0 0


12/2/2015 1:12 1.316 LL 0 0


1/20/2016 18:42 1.316 LL 0 0


6/1/2015 9:00 1.312 LL 0 0


3/13/2014 19:48 1.309 LL 0 0


4/10/2014 18:06 1.309 LL 0 0







12/7/2014 21:48 1.309 LL 0 0


7/4/2015 11:30 1.306 LL 0 0


7/15/2015 9:42 1.306 LL 0 0


4/7/2016 9:12 1.299 LL 0 0


3/18/2014 10:24 1.299 LL 0 0


7/6/2015 12:54 1.299 LL 0 0


8/28/2015 8:30 1.296 LL 0 0


6/24/2014 8:00 1.293 LL 0 0


1/29/2015 17:36 1.293 LL 0 0


8/9/2014 8:42 1.289 LL 0 0


5/3/2016 18:12 1.286 LL 0 0


8/14/2015 9:48 1.286 LL 0 0


6/25/2014 8:42 1.283 LL 0 0


12/9/2014 23:00 1.283 LL 0 0


4/9/2014 17:30 1.28 LL 0 0


2/23/2016 21:18 1.28 LL 0 0


6/3/2014 13:18 1.276 LL 0 0


8/27/2015 7:48 1.276 LL 0 0


12/1/2015 0:24 1.276 LL 0 0


12/18/2015 1:06 1.276 LL 0 0


12/23/2015 19:48 1.276 LL 0 0


4/27/2014 8:18 1.273 LL 0 0


7/14/2014 11:18 1.266 LL 0 0


1/21/2016 19:24 1.263 LL 0 0


4/18/2016 18:54 1.26 LL 0 0


4/4/2014 13:06 1.26 LL 0 0


1/8/2015 22:42 1.26 LL 0 0


8/12/2015 8:36 1.26 LL 0 0


1/27/2016 22:48 1.26 LL 0 0


4/5/2016 7:18 1.257 L 0 0


3/16/2014 21:12 1.257 LL 0 0


4/1/2014 10:54 1.257 LL 0 0


12/12/2015 21:48 1.257 LL 0 0


1/8/2016 20:18 1.257 LL 0 0


12/28/2014 0:42 1.253 LL 0 0


6/30/2014 11:42 1.25 LL 0 0


1/31/2015 19:12 1.25 LL 0 0


8/13/2015 9:12 1.25 LL 0 0


1/1/2016 0:36 1.25 LL 0 0


3/22/2014 13:54 1.247 LL 0 0


1/15/2015 17:06 1.247 LL 0 0


5/29/2016 14:54 1.243 LL 0 0


3/26/2014 18:12 1.24 LL 0 0


5/26/2014 8:18 1.24 LL 0 0


11/10/2015 20:12 1.24 LL 0 0


7/25/2014 9:06 1.237 LL 0 0


6/6/2015 12:36 1.237 LL 0 0







1/24/2016 21:30 1.237 LL 0 0


2/13/2015 16:18 1.234 LL 0 0


5/16/2015 8:24 1.234 LL 0 0


8/15/2015 10:12 1.234 LL 0 0


11/29/2015 23:48 1.234 LL 0 0


2/20/2016 19:42 1.234 LL 0 0


3/14/2014 20:24 1.23 LL 0 0


4/22/2014 15:30 1.23 LL 0 0


8/11/2014 10:06 1.23 LL 0 0


3/19/2014 11:12 1.227 LL 0 0


1/24/2015 23:36 1.224 LL 0 0


5/12/2015 16:18 1.214 LL 0 0


3/20/2014 12:00 1.211 LL 0 0


4/10/2016 12:06 1.207 LL 0 0


12/23/2014 22:06 1.207 LL 0 0


2/20/2015 21:42 1.207 LL 0 0


2/2/2016 16:24 1.207 LL 0 0


6/26/2014 9:30 1.204 LL 0 0


7/24/2014 8:24 1.204 LL 0 0


1/16/2015 18:06 1.204 LL 0 0


11/25/2015 20:42 1.204 LL 0 0


4/16/2014 10:24 1.198 LL 0 0


7/12/2014 9:42 1.198 LL 0 0


11/4/2014 18:48 1.198 LL 0 0


1/9/2016 20:54 1.198 LL 0 0


5/14/2016 15:54 1.194 LL 0 0


8/10/2014 9:18 1.194 LL 0 0


6/22/2015 13:18 1.194 LL 0 0


12/24/2015 20:36 1.194 LL 0 0


5/24/2015 14:12 1.188 LL 0 0


7/1/2015 9:24 1.188 LL 0 0


10/26/2014 23:36 1.184 LL 0 0


7/3/2015 10:54 1.181 LL 0 0


7/13/2014 10:36 1.178 LL 0 0


11/9/2014 22:42 1.178 LL 0 0


2/25/2015 14:30 1.178 LL 0 0


3/31/2014 10:00 1.175 LL 0 0


6/30/2015 8:48 1.175 LL 0 0


6/8/2015 14:00 1.168 LL 0 0


11/21/2014 20:18 1.165 LL 0 0


4/9/2016 11:12 1.161 LL 0 0


5/7/2014 15:30 1.161 LL 0 0


11/28/2015 23:00 1.161 LL 0 0


10/29/2015 23:30 1.158 LL 0 0


4/8/2016 10:12 1.155 LL 0 0


5/4/2014 13:18 1.155 LL 0 0


5/5/2014 13:54 1.155 LL 0 0







10/31/2015 0:24 1.155 LL 0 0


5/21/2016 9:42 1.152 LL 0 0


4/2/2014 11:30 1.152 LL 0 0


10/30/2014 2:06 1.152 LL 0 0


7/2/2015 10:06 1.148 LL 0 0


6/1/2014 12:12 1.142 LL 0 0


6/5/2015 11:48 1.142 LL 0 0


3/8/2014 14:48 1.138 LL 0 0


6/28/2014 10:42 1.138 LL 0 0


6/7/2015 13:12 1.135 LL 0 0


11/13/2015 22:00 1.135 LL 0 0


4/17/2014 11:06 1.132 LL 0 0


5/11/2014 7:18 1.132 LL 0 0


5/11/2015 15:12 1.132 LL 0 0


4/1/2016 16:30 1.129 LL 0 0


6/20/2015 12:12 1.125 LL 0 0


1/12/2016 22:36 1.122 LL 0 0


1/25/2016 22:00 1.122 LL 0 0


3/28/2014 19:48 1.119 LL 0 0


10/28/2014 0:18 1.115 LL 0 0


6/21/2015 12:54 1.115 LL 0 0


2/26/2015 15:42 1.112 LL 0 0


3/15/2014 20:54 1.106 LL 0 0


3/23/2014 15:06 1.106 LL 0 0


11/26/2015 21:24 1.106 LL 0 0


6/27/2014 10:06 1.102 LL 0 0


6/29/2014 11:18 1.099 LL 0 0


12/22/2014 21:24 1.096 LL 0 0


10/29/2014 1:18 1.093 LL 0 0


2/21/2016 20:18 1.089 LL 0 0


11/5/2014 19:42 1.086 LL 0 0


2/3/2015 20:54 1.086 LL 0 0


11/27/2015 22:18 1.086 LL 0 0


4/3/2014 12:18 1.083 LL 0 0


5/8/2015 12:48 1.083 LL 0 0


11/20/2015 2:42 1.083 LL 0 0


5/13/2016 15:06 1.079 LL 0 0


11/28/2014 0:36 1.076 LL 0 0


12/25/2014 23:30 1.076 LL 0 0


12/30/2014 16:48 1.076 LL 0 0


1/7/2015 22:18 1.076 LL 0 0


4/19/2014 12:42 1.073 LL 0 0


4/24/2014 17:12 1.073 LL 0 0


5/27/2014 9:06 1.073 LL 0 0


2/22/2016 20:48 1.073 LL 0 0


4/18/2014 11:54 1.07 LL 0 0


2/10/2016 22:06 1.07 LL 0 0







5/7/2015 12:00 1.066 LL 0 0


3/9/2014 16:42 1.063 LL 0 0


5/17/2015 9:12 1.063 LL 0 0


1/26/2016 22:24 1.063 LL 0 0


1/2/2015 19:24 1.06 LL 0 0


6/2/2015 9:48 1.06 LL 0 0


2/14/2015 17:24 1.056 LL 0 0


4/23/2016 10:24 1.053 LL 0 0


11/12/2015 21:18 1.053 LL 0 0


4/21/2014 14:42 1.05 LL 0 0


5/3/2014 12:36 1.05 LL 0 0


1/1/2015 18:42 1.05 LL 0 0


6/16/2015 10:00 1.05 LL 0 0


11/22/2014 21:00 1.047 LL 0 0


6/18/2015 11:12 1.043 LL 0 0


3/25/2014 17:18 1.04 LL 0 0


3/27/2014 19:06 1.037 LL 0 0


5/6/2014 14:36 1.037 LL 0 0


12/27/2014 0:06 1.037 LL 0 0


12/17/2015 0:24 1.033 LL 0 0


12/28/2015 23:06 1.033 LL 0 0


5/30/2014 11:06 1.03 LL 0 0


5/21/2015 12:18 1.03 LL 0 0


5/6/2016 9:18 1.027 LL 0 0


2/1/2015 19:54 1.027 LL 0 0


2/17/2015 19:54 1.027 LL 0 0


6/17/2015 10:30 1.024 LL 0 0


2/16/2015 19:06 1.02 LL 0 0


2/2/2015 20:24 1.017 LL 0 0


5/10/2015 14:24 1.014 LL 0 0


12/29/2015 23:42 1.014 LL 0 0


1/10/2016 21:30 1.01 LL 0 0


4/6/2016 8:24 1.007 L 0 0


5/2/2016 17:30 1.007 LL 0 0


5/31/2014 11:42 1.007 LL 0 0


4/6/2016 20:24 1.001 LL 0 0


5/24/2016 11:24 1.001 LL 0 0


2/19/2015 21:12 1.001 LL 0 0


4/11/2016 13:06 0.997 LL 0 0


5/23/2015 13:36 0.994 LL 0 0


6/3/2015 10:24 0.994 LL 0 0


4/17/2016 18:18 0.991 LL 0 0


12/31/2014 17:36 0.991 LL 0 0


5/12/2016 14:18 0.988 LL 0 0


1/17/2015 18:48 0.988 LL 0 0


2/15/2015 18:18 0.988 LL 0 0


5/22/2015 13:00 0.981 LL 0 0







6/13/2014 10:12 0.978 LL 0 0


5/12/2014 7:54 0.974 LL 0 0


11/6/2014 20:36 0.974 LL 0 0


6/19/2015 11:54 0.974 LL 0 0


2/9/2016 21:30 0.971 LL 0 0


6/16/2014 12:24 0.968 LL 0 0


11/11/2015 20:42 0.968 LL 0 0


5/20/2015 11:36 0.965 LL 0 0


5/19/2014 13:18 0.961 LL 0 0


5/18/2015 10:00 0.961 LL 0 0


5/21/2014 15:00 0.955 LL 0 0


1/3/2015 20:12 0.945 LL 0 0


2/8/2016 20:54 0.945 LL 0 0


6/18/2014 13:36 0.942 LL 0 0


4/8/2014 16:42 0.938 LL 0 0


4/28/2014 9:06 0.938 LL 0 0


2/18/2015 20:36 0.938 LL 0 0


11/7/2014 21:18 0.935 LL 0 0


2/3/2016 17:06 0.932 LL 0 0


4/24/2016 10:54 0.928 LL 0 0


6/4/2015 11:12 0.928 LL 0 0


3/24/2014 16:12 0.925 LL 0 0


11/8/2014 22:00 0.919 LL 0 0


5/17/2014 11:48 0.915 LL 0 0


5/20/2014 14:18 0.909 LL 0 0


5/1/2016 16:30 0.906 LL 0 0


5/7/2016 10:12 0.906 LL 0 0


5/23/2016 10:48 0.906 LL 0 0


1/6/2015 21:48 0.906 LL 0 0


1/23/2015 23:00 0.906 LL 0 0


12/31/2015 0:00 0.906 LL 0 0


5/11/2016 13:36 0.902 LL 0 0


4/5/2014 13:54 0.902 LL 0 0


3/10/2014 17:36 0.899 LL 0 0


5/9/2015 13:36 0.899 LL 0 0


5/2/2014 12:00 0.896 LL 0 0


1/11/2016 22:12 0.892 LL 0 0


6/15/2014 11:30 0.886 LL 0 0


5/18/2014 12:30 0.883 LL 0 0


5/19/2015 10:48 0.879 LL 0 0


5/13/2014 8:42 0.876 LL 0 0


5/1/2014 11:18 0.873 LL 0 0


5/28/2016 14:06 0.869 LL 0 0


5/16/2014 11:00 0.866 LL 0 0


12/15/2015 23:42 0.866 LL 0 0


4/3/2016 18:06 0.863 LL 0 0


12/14/2015 23:06 0.863 LL 0 0







3/11/2014 18:36 0.86 LL 0 0


6/17/2014 13:06 0.86 LL 0 0


5/28/2014 9:48 0.856 LL 0 0


4/12/2016 14:06 0.853 LL 0 0


1/20/2015 21:06 0.853 LL 0 0


11/19/2015 1:42 0.853 LL 0 0


2/7/2016 20:12 0.853 LL 0 0


1/18/2015 19:36 0.846 LL 0 0


5/25/2016 12:06 0.833 LL 0 0


4/20/2014 13:42 0.833 LL 0 0


4/23/2014 16:24 0.833 LL 0 0


4/7/2014 15:42 0.83 LL 0 0


5/22/2016 10:12 0.823 LL 0 0


5/10/2016 12:42 0.82 LL 0 0


4/14/2016 15:48 0.817 LL 0 0


3/12/2014 19:06 0.814 LL 0 0


1/21/2015 21:48 0.804 LL 0 0


4/2/2016 17:24 0.801 LL 0 0


5/29/2014 10:24 0.801 LL 0 0


5/9/2016 11:54 0.791 LL 0 0


4/13/2016 14:48 0.781 LL 0 0


5/27/2016 13:24 0.781 LL 0 0


5/15/2014 10:12 0.781 LL 0 0


11/26/2014 23:54 0.774 LL 0 0


12/27/2015 22:30 0.758 LL 0 0


4/27/2016 12:54 0.755 LL 0 0


1/4/2015 20:48 0.755 LL 0 0


1/5/2015 21:24 0.748 LL 0 0


5/26/2016 12:42 0.741 LL 0 0


5/8/2016 11:06 0.738 LL 0 0


4/30/2014 10:36 0.738 LL 0 0


2/6/2016 19:30 0.738 LL 0 0


4/25/2016 11:36 0.732 LL 0 0


6/14/2014 10:54 0.719 LL 0 0


12/25/2015 21:18 0.719 LL 0 0


5/14/2014 9:30 0.715 LL 0 0


4/16/2016 17:36 0.705 LL 0 0


4/5/2016 19:42 0.699 LL 0 0


1/19/2015 20:18 0.692 LL 0 0


1/22/2015 22:24 0.689 LL 0 0


11/23/2014 21:36 0.682 LL 0 0


4/29/2014 9:54 0.666 LL 0 0


4/6/2014 14:36 0.643 LL 0 0


4/4/2016 19:00 0.64 LL 0 0


2/5/2016 18:48 0.64 LL 0 0


4/28/2016 13:36 0.623 LL 0 0


4/29/2016 14:36 0.623 LL 0 0







11/17/2015 0:06 0.62 LL 0 0


11/24/2014 22:18 0.6 LL 0 0


4/15/2016 16:42 0.574 LL 0 0


2/4/2016 18:00 0.554 LL 0 0


12/26/2015 21:48 0.541 LL 0 0


11/25/2014 23:06 0.505 LL 0 0


4/30/2016 15:24 0.495 LL 0 0


4/26/2016 12:12 0.489 LL 0 0


11/18/2015 0:30 0.249 LL 0 0
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Table 13-8 Tidal Datum for Montezuma Slough at Suisun Slough Cut 


Tide 
Feet 


(NAVD88) 
Mean higher high water (MHHW) 5.58 


Mean high water (MHW) 5.02 


Mean sea level (MSL) 3.03 


Mean low water (MLW) 1.15 


Mean lower low water (MLLW) 0.56 


Source: DWR 2004. 
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From: Lawrence S. Bazel  
Sent: Monday, February 08, 2016 6:01 PM 
To: Whyte, Dyan@Waterboards <Dyan.Whyte@waterboards.ca.gov> 
Cc: Austin, Tamarin@Waterboards <Tamarin.Austin@waterboards.ca.gov>; Matthew Bullock 
<Matthew.Bullock@doj.ca.gov>; Matthew Goldman <Matthew.Goldman@doj.ca.gov> 
Subject: RE: Water Board Feb. 22 Mtg. and site access request 


 
Dear Dyan,  
 
It is common, in my experience, for the property owner to have its own experts present when a site inspection is 
done.  We would like to know what your team will be doing on the island, so that the club can figure out whether it 
should bring its own professionals to see what they see.   
 
You say that one boat will bring a survey team of 4 to 6 people.  Can you tell us who will be doing the survey work, and 
in general what kind of survey or surveys will be done? 
 
The other boat, you say, may bring up to 8 technical professionals.  What work do you expect them to be doing, and who 
do you expect to do that work?   
 
If you are thinking of using Stuart Siegel, we request that you choose someone else.  Bad blood has developed between 
Dr. Siegel and the club, and I have concerns about his ability to provide impartial unbiased testimony.  As you can see 
from two e‐mails dated 14 May 2015, Dr. Siegel characterized “dealing with Sweeney” as a “HIGH RISK situation”, and 
yet 16 minutes later made a pitch to Mr. Sweeney to be hired by the club, with the tempting offer that “BCDC will accept 
my work whatever its findings are.”   
 
Among other things, Dr. Siegel and the club disagree about the map attached as Suisun‐Map‐2.  As you can see, this map 
was prepared by Wetlands and Water Resources, Dr. Siegel’s firm.  It shows Point Buckler (identified as Taylor #801) as a 
“Completed Project” under the heading “Wetland Project”.  Everyone now seems to agree that no restoration project 
was ever planned for Point Buckler, much less completed.  What may also interest you about the map is the green 
shading underneath the cross hatching, which characterizes Point Buckler as “Managed Marsh”, a designation Regional 
Board staff seem to disagree with.  Dr. Siegel may now be saying that by “completed project” he meant natural 
restoration‐‐‐i.e. no project‐‐‐but if so we have good reason to doubt either his use of language or his veracity.   
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When the Regional Board, BCDC, and other agencies toured the island last October, Dr. Siegel reported that “yes, the 
site is tidal wetland” (as you can see from the attached extract from BCDC’s notes) even though he was standing on dry 
solid ground.  Perhaps he used the phrase “tidal wetlands” loosely, as some people apparently do, to refer both to 
wetlands inundated by the tides, and also to nearby uplands.  Perhaps, having reported that the site is a completed 
project in which tidal wetlands have been restored, he indulged his interest in proving himself right.   
 
Whatever the case may be, this long list of issues‐‐‐his past interest in working for the club, his personal dispute with the 
club, his loose use of language, and his personal interest in having the results of his investigation confirm his earlier 
work‐‐‐should all disqualify him from providing testimony in this case.  
 
Thank you for considering these requests.   
 
Larry 
 
 


 
LAWRENCE S. BAZEL 


From: Whyte, Dyan@Waterboards [mailto:Dyan.Whyte@waterboards.ca.gov]  
Sent: Thursday, February 04, 2016 12:01 PM 
To: Lawrence S. Bazel <lbazel@briscoelaw.net> 
Cc: Austin, Tamarin@Waterboards <Tamarin.Austin@waterboards.ca.gov>; Matthew Bullock 
<Matthew.Bullock@doj.ca.gov>; Matthew Goldman <Matthew.Goldman@doj.ca.gov> 
Subject: RE: Water Board Feb. 22 Mtg. and site access request 


 
Dear Larry,  
 
As stated earlier, we request access to the Island in order to delineate habitats, survey topography, and 
document the nature and extent of levee construction activities.  This information is needed in order for us to 
confirm and augment existing data, and answer many of the questions you have raised and asked to 
discuss.  We anticipate two boats arriving at the island: one boat will carry a survey team of 4 to 6 people; and 
the other boat may bring up to 8 technical professionals. We are trying to see who may be available to join us 
onsite depending on the schedule we work out with your client; the technical professionals may include 
representatives from other regulatory agencies and consultants in addition to Water Board staff.  It is not 
necessary for you or your client to be present during the inspection, but we understand if your client or a 
representative would like to attend.   
 
In your court documents you note that a hearing is needed to determine fundamental facts.  The Water 
Board’s Executive Officer agreed to grant a hearing.   We assert that if we hope to resolve this matter, we 
need access to the Island such that we can gather the information needed to have a constructive and 
transparent dialogue about the fundamental facts. 
 
Please propose an alternative time for access or clarify whether your client is denying this request and the 
basis for the denial by Monday, February 8. 
 
Thank you, 
 
Dyan 
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Dyan C. Whyte 
Assistant Executive Officer 


____________________________________ 
California Regional Water Quality Control Board 
San Francisco Bay Region 
1515 Clay St., Suite 1400 
Oakland, CA  94612 
 
510‐622‐2441 
510‐926‐2870 


 
From: Lawrence S. Bazel [mailto:lbazel@briscoelaw.net]  
Sent: Wednesday, February 03, 2016 3:47 PM 
To: Whyte, Dyan@Waterboards 
Cc: Austin, Tamarin@Waterboards; Matthew Bullock; Matthew Goldman 
Subject: RE: Water Board Feb. 22 Mtg. and site access request 
 
Dear Dyan, 
 
A site visit during the week of 16 February is not good for us, and we should therefore postpone the 22 February 
meeting. 
 
Please let me know what you plan to do on the island, and who you intend to bring. 
 
Thanks very much, 
 
Larry 
 
 


 


 


LAWRENCE S. BAZEL 
155 Sansome Street, Seventh Floor 
San Francisco, California 94104 
Office: (415) 402-2700 Direct: (415) 402-2711  


 


From: Whyte, Dyan@Waterboards [mailto:Dyan.Whyte@waterboards.ca.gov]  
Sent: Monday, February 01, 2016 4:21 PM 
To: Lawrence S. Bazel <lbazel@briscoelaw.net> 
Cc: Austin, Tamarin@Waterboards <Tamarin.Austin@waterboards.ca.gov> 
Subject: RE: Water Board Feb. 22 Mtg. and site access request 


 
Dear Larry – 
 
We are in receipt of your emails and attached figures sent on January 31, 2015.  I appreciate you identifying 
issues for discussion and noting a desire to finding a way to resolving these issues.  We are happy to meet with 
you and your client; however I must note that we would like access to Point Buckler Island beforehand so that 
we can gather some additional data to help inform our conversation. We are not prepared to answer many of 
the questions you pose in your email without a better understanding of the existing condition of the Island.    I 
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for one have not been to the Island and would like to look at the levee work and channels first hand before 
engaging in a conversation about the regulatory aspects of the work performed.   Furthermore, since there 
have been a number of questions about topography of the Island and State jurisdiction, we prefer to generate 
this data ourselves using licensed professionals.  
 
As mentioned in my most recent email, we request access the week of February 16, 2016, for 2 days and 
request some flexibility in the dates if weather conditions create a safety hazard.   If there is a logistical reason 
why you cannot accommodate this request for that week we can come at a later date, and reschedule our 
February 22 meeting accordingly. 
 
Dyan 


 
Dyan C. Whyte 
Assistant Executive Officer 


____________________________________ 
California Regional Water Quality Control Board 
San Francisco Bay Region 
1515 Clay St., Suite 1400 
Oakland, CA  94612 
 
510‐622‐2441 
510‐926‐2870 


 
From: Lawrence S. Bazel [mailto:lbazel@briscoelaw.net]  
Sent: Sunday, January 31, 2016 7:27 PM 
To: Whyte, Dyan@Waterboards 
Cc: Austin, Tamarin@Waterboards; Matthew Bullock; Matthew Goldman 
Subject: RE: Water Board Feb. 22 Mtg. and site access request 
 
Here are the first two of the files I referred to.  The third and fourth are each 8 MB, so I’ll send them separately.   
 
Larry 
 


 


 


LAWRENCE S. BAZEL 
155 Sansome Street, Seventh Floor 
San Francisco, California 94104 
Office: (415) 402-2700 Direct: (415) 402-2711  


 


From: Lawrence S. Bazel  
Sent: Sunday, January 31, 2016 7:21 PM 
To: Whyte, Dyan@Waterboards <Dyan.Whyte@waterboards.ca.gov> 
Cc: Austin, Tamarin@Waterboards <Tamarin.Austin@waterboards.ca.gov>; Matthew Bullock 
<Matthew.Bullock@doj.ca.gov>; Matthew Goldman <Matthew.Goldman@doj.ca.gov> 
Subject: RE: Water Board Feb. 22 Mtg. and site access request 


 
Dear Dyan,  
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Thanks for e‐mailing me to talk about an agenda for the meeting on 22 February, and inviting me to talk about what I 
hope to accomplish at that meeting.   
 
I would like to find a way to resolve this matter, and hope that the meeting will give us some sense of the path that will 
get us there.  Although I understand that the Regional Board is very unhappy with Point Buckler Club, I’m not clear about 
what the real concerns are‐‐‐and therefore can’t intelligently respond to them.  Here are my thoughts about some issues 
that we should put on the agenda, along with my explanation of why I’m proposing them.   
 
1.  Tidal wetlands.  The Regional Board appears to think that the island consists entirely of tidal wetlands.  We think that 
with the exception of a few small channels and the artificial ditch, the island inside the work area is not and was not tidal 
wetland, but rather is dry and was dry before the work was done in 2014.  This issue appears to need resolution before 
anything else can be worked out.   
 
Some data may be helpful here.  Last October, we submitted a technical report in which Applied Water Resources used 
NOAA aerial photographs, taken at MHW and MLLW, to identify the parts of the island that were wet before the work 
was done.  Figure 3 from that report, attached, shows that even at high tide water was found on the island inside the 
work area only in a few channels, plus the artificial ditch (which was shown in another figure).  The rest of the island 
inside the work area was dry.  I’m also attaching a figure prepared by Regional Board staff showing that, according to 
Lidar measurements, the great majority of the island is above MHHW.  These data seem more than sufficient to 
establish that the great majority of the island was not tidal wetland before the work.  If the Regional Board thinks 
differently, we could really use some information about why.  
 
2.  Drying up the island (or the wetlands).  The CAO accused the club of drying up the interior of the island.  We think 
that the areas that were dry before the work generally remain dry now, and the areas that were wet generally remain 
wet.  The small channels remain wet, although they are no longer affected by the daily tides.  The interior ditches have 
been expanded, and moved in places, and four small semicircles have been dug, but the result is a wetter interior, not a 
drier one.  The rest of the area inside the levee looks no drier than it did before the work was done, as you can see from 
the attached aerial photos from 2013 and 2015.  If the Regional Board thinks differently, we would like to know why.   
 
3.  Duck ponds and a condition of pollution or nuisance.  There were duck ponds on the island for decades, and the work 
was done as part of an effort to repair and maintain some of the duck ponds.  To issue a cleanup and abatement order 
here, the Regional Board would need to identify a condition of pollution or nuisance.  I don’t see how the duck ponds 
can be a condition of pollution or nuisance.  They provide wildlife habitat and recreation, both of which are beneficial 
uses.  Isn’t a beneficial use pretty much the opposite of a nuisance?  The Suisun Marsh Protection Act and the Suisun 
Marsh Protection Plan recognize that duck ponds are especially valuable because they provide food and habitat for 
waterfowl‐‐‐food and habitat that are not provided by natural conditions.  I also don’t see how the Regional Board can 
act consistently with the Suisun Marsh Protection Act (which it is supposed to do) if the Regional Board is prohibiting a 
duck club from implementing its individual management plan.  Am I missing something?   
 
4.  Corrective action and restoration plan.  It isn’t clear to me why the club can’t restore the tidal wetlands and also the 
duck ponds, and also maintain some uplands.  In a typical 404 situation, the project proponent wants to fill wetlands in 
order to build a project, and the regulatory agencies want to maintain wetlands.  Here the club wants to create wetlands 
out of uplands.  I’m not clear on why the creation of wetlands is so problematical.   
 
5.  Scope of the corrective action and restoration.  Some of the work consisted of placing material on an existing 
levee.  That work is squarely within RGP3, and should not be the subject of a CAO.  Is this part of the work really in 
dispute?  Another part of the work consisted, in places where the levee had eroded away, of putting material on dry 
land.  Is the Regional Board’s main concern the placement of material, or is it more interested in something else, such as 
maintaining tidal flow?   
 
Because of this uncertainty about the key issues, the club is not ready to propose specific corrective actions, mitigation, 
or restoration.  As we come to understand the key concerns, it can have more specific proposals.  It can also collect 
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relevant data.  The club has previously provided access for site visits to several regulatory agencies, including the 
Regional Board, and expects to provide additional access in the future, but I would prefer to postpone these discussions 
until after our meeting.   
 
Thanks again for inviting my comments on the agenda, and please let me know what you think.   
 
Larry 
 
 


 
LAWRENCE S. BAZEL 


From: Whyte, Dyan@Waterboards [mailto:Dyan.Whyte@waterboards.ca.gov]  
Sent: Friday, January 22, 2016 12:55 PM 
To: Lawrence S. Bazel <lbazel@briscoelaw.net> 
Cc: Austin, Tamarin@Waterboards <Tamarin.Austin@waterboards.ca.gov> 
Subject: Water Board Feb. 22 Mtg. and site access request 


 
Dear Mr. Bazel,   
   
Per your request, we will be meeting on February 22 from 10‐12 at our office in Oakland to discuss Point 
Buckler Island. Please propose an agenda for the meeting and let us know the purpose, or what you hope to 
accomplish, and who you will be bringing with you. This information will help us determine which staff should 
attend. We would like to hear about the following items from your client:  


       Proposed corrective actions for work done at the island; 


       Plans for future restoration or mitigation; and 


       Plans for current and long‐term use of the Island.   


To have a productive meeting, we need a better understanding of Point Buckler Island and request access to 
it. There is information about habitat, topography, construction activities, and potential impacts to waters of 
the State that we need before decisions can be made and we can move forward with your client. We request 
access to the Island on February 8 and 9 so that we have time to get more information (i.e., delineate habitats, 
survey topography, document the nature and extent of construction activities) before our meeting. Please let 
us know no later than Wednesday, January 27, 2016, if your client consents to provide access to Pt. Buckler 
Island for this work. We can coordinate these activities with Point Buckler personnel, if you wish. 
 
Thank you, 
 
Dyan 


 
 
Dyan C. Whyte 
Assistant Executive Officer 


____________________________________ 
California Regional Water Quality Control Board 
San Francisco Bay Region 
1515 Clay St., Suite 1400 
Oakland, CA  94612 
 
510‐622‐2441 
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510‐926‐2870 


 












0/ 


The Suisun Marsh 
Management Program 







THE SUISUN RESOURCE CONSERVATION DISTRICT'S MANAGEMENT 
PROGRAM TO PRESERVE, PROTECT AND ENHANCE THE PLANT AND 
WILDLIFE COMMUNITIES WITHIN THE PRIMARY MANAGEMENT 
AREA OF THE SUISUN MARSH 


The cooperation and assistance of the staffs of the 
following--ageR-Bies-- is grate-fully -acknowledged: 


California Department of Fish and Game 


California Department of Water Resources 


San Francisco Bay Conservation and Development 
Commission 


County of Solano 


Solano County Mosquito Abatement District 


U.S. Fish and Wildlife Serv-ice 


U.S. Soil Conservation Service 


U.S. Water and Power Resource Service 


This document was prepared with financial assistance from the 
U.S. Office of Coastal Zone Management, National Oceanic and 
Atmospheric Administration, under the prov~sions of the Federal 
Coastal Zone Management Act of 1972, as amended, and from the 
San Francisco Bay Conservation and Development Commission under 
the provisions of the Suisun Marsh Preservation Act of 1977. 


September / 1980 







TABLE OF CONTENTS 


Part One: The Management Program 


I. Introduction 


A. Authority 


B. Background 


C. Area-wide Description 


D. The Management Program 


II. General Components of the 


Management Program 


A. Mitigative Water Supply 


B. Private Joint Use Facilities 


C. Land Use and Public Access 


III. Individual Ownership Management 
Program 


IV. Diking, Flooding, Draining, 
Filling and Dredging Standards 


V. Regulations 


Part Two: Implementation 


I. General Components of the 


Management Program 


A. Marsh Water Supply 


B. Joint Use Facilities 


C. Land Use and Public Access 


II. Individual Ownership Management 


Program 


A. Program Preparation 


B. Program Implementation 


• 
A 


-
1 


2 


2 


2 


4 


4 


6 


6 


11 


12 


16 


17 


18 


23 


24 


24 


25 


27 


27 


27 


38 







TABLE OF CONTENTS 


III. Diking, Flooding, Draining, 


Filling and Dredging Standards 


IV. Regulations 


k Administration 


B. Suisun Resource Conservation 
District 


Exhibits: n A" - Exterior Levee Program 


"B" - Scope and Objectives of Individual 
Management Plans 


"cit - Diking, Flooding, Draining, Filling 
and Dredging Standards 


36 


36 


36 


37 


A 1-2 


B 1-2 


C 1-46 







Currently, the CDF&G is acquiring and developing the 


Hill Slough wildlife Management Area in accordance with 


these provisions. This newly established area presently 


contains 1,112 acres south of Highway 12 at Grizzly 


Island Road and present plans envision enlargement of the 


area by additional acquisitions as they become available 


in the same general section of the Suisun Marsh. 


In addition, studies are currently underway to identify 


non-I-;retland areas in the Marsh which could be converted to 


vletland status as mitigation for the loss of brackish 


marsh habitat on Ryer, Roe, Freeman and Snag Islands whiCh 


is being caused by decreased Delta outflows. 


These programs implement the provisions of Sections 


29003(e), 29009 and 29011 of the PRC and the Recreation 


and Access Policies of the Suisun Marsh Protection Plan. 


They are also consistent with the Solano County portion of 


the San Francisco Bay Public Access Plan developed by the 


BCDC. 


III. INDIVIDUAL OWNERSHIP MANAGEMENT PROGRAMS 


Section 29412.5 of the PRC requires the SRCD!s component of the 


Local Protection Program to: "include a water management 


program for each managed wetland in private ownership within 


the primary management area and shall specify all necessary 


development related to such management. It These programs must 


be reviewed by the CDF&G and certified by the BCDC. The 


- 16 -















objectives and scope of these programs reflect the policies 


and provisions of the Suisun Marsh Protection Plan and are 


presented in detail in Exhibit HB". 


Under a contract with the SRCD, the u.S. Soil Conservation 


Service (SCS) has prepared a water management program for each 


of the 138 individual private ownerships greater than 5 acres 


in size within the PMA which are managed primarily for Hildlife 


purposes. These site specific detailed programs are the 


foundation of the management program. Due to funding limita-


tions, plans have not been developed for the 16 ownerships 


which are managed for both wildlife and agricultural purposes 


or the 6 ownerships which are primarily agricultural. (Also 


see page 29) 


In addition, the CDF&G has prepared a Marsh Management Manual 


as a step by step "how to" guide to assist the private land


owners in implementing their individual management programs. 


IV. DIKING, FLOODING, DRAINING, FILLING AND DREDGING STANDARDS 


Section 29401(d) of the PRC requires the SRCD to develop 


"enforceable standards for diking, flooding, draining, filling 


and dredging of sloughs, managed wetlands and marshes" within 


the PMA. This task has been completed after consultation with 


the BeDC, the CDF&G r Solano County and the Solano County 


Mosquito Abatement District (SCMAD). These standards reflect 


the policies and provisions of the Land Use and Marsh Manage


ment Section of the Suisun Marsh Protection Plan, and are 


presented in detail In .Exhibit nc n} 
~ 







v. REGULATIONS 


Section 9962 (a) of the PRe states; "The District shall issue 


regulations requiring compliance with any water management plan 


or program for privately o\·med lands within the primary manage~ 


ment area ... " To carry out the mandate of this section, the 


SRCD intends to adopt the following regulations after the BCDC 


has certified the SRCD's component of the Local Protection 


Program. Implementation of the actions called for by these 


regulations shall become mandatory in accordance with the 


provisions of Section II B (pages 28-31) of the Implementation 


Section of this Program. 


1) Each private managed wetland ownership within the 


Primary Management Area shall be IT0naged in confor


mity with the provisions and recommendations of the 


individual management program for that ownership, as 


approved by the Suisun Resource Conservation District 


and certified by the California Department of Fish 


and Game and the San Francisco·Bay Conservation and 


Development Commission. It is the responsibility of 


the landowner of record to comply with the provisions 


and recommendations of the certified management 


program. If there is a change in land ownershipt ths 


new landowner assumes this responsibility. Proposals 


for modifications of certified programs shall be 


submitted by the landowners to the SRCD. The SRCD 


will treat such proposals as amendments to its 
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EXHIBIT "A" PROPOSED 


EXTERIOR LEV~E PROGRAM 


The exterior levees in the Suisun Marsh present special main


tenance problems. First, they are primarily levees that 


protect managed wetlands which provide unique brackish water 


habitat that is of importance to the public and the Pacific 


Waterfowl Flyway, and a levee failure on one ovmership is 


likely to affect contiguous inland ownerships as well. Second, 


they are exposed to wind generated wave action and tidal 


erosion. Third, many levees are sUbjected to the significant 


wave action generated by boat traffic. Fourth, many of these 


areas are presently partially protected by tule berms. As 


increased exports of water from the Delta reduce Delta out


flows, salinities in these areas will increase to a level 


where the tules are killed and the berms destroyed. Fifth, 


the cost of maintaining these levees will 


level where it. is no longer within 


capabilities of the landowners. 


shortly reach a 


the financial 


The Districtrs proposed solution to this problem is a multi


faceted one which is based upon the various sources of the 


problem. First, because of the extensive area of direct 


or indirect benefits, 


appropriate to provide 


a marsh-wide entity would be most 


improvement 


within 


district or 


levee maintenance. 


districts "lhich 


Specifically, an 


could be formed 







the Resource District would be suitable entities. That com


ponent of the levee maintenance costs attributable to normal 


wave or tidal action could thus be spread across the direct or 


indirect beneficiaries. Secondly, that component of the levee 


maintenance cost attributable to the Stockton/Sacramento 


Channel ship traffic should be funded by the Corps of Engineers 


as an 0 and M cost of their projects as mitigation for project 


effects. Thirdly, the state and federal water agencies should 


fund the cost of a study to: develop a salt tolerant vegeta


tive berm (probably of cordgrass) to replace the prospective 


loss of tules berms. They also should fund the cost of estab


lishing and maintaining this berm as an 0 and M cost of their 


Marsh water supply project. 
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Exhibit "C" 


SUISUN RESOURCE CONSERVATION DISTRICT STANDARDS 
COVERING DIKING, FLOODING, 


DP~INING, FILLING AND DREDGING 
OF TIDAL WATERS, MANAGED WETLANDS AND TIDAL 


MARSH WITHIN THE PRIMARY MANAGEMENT AREA OF THE SUISUN tvr..ARSH 
AS PROVIDED FOR BY SECTION 2900 et seq, OF THE PUBLIC 
RESOURCES CODE 


Section I - Title: 


These standards shall be known as the Suisun Resource Conser-


vation District (SRCD) Standards for diking, flooding, drain-


ing, filling and dredging of tidal waters, managed wetlands and 


tidal marshes within the Primary Management Area (PMA) of the 


Suisun Marsh (Marsh). These standards are established in 


accordance with the provisions of Section 29401 (d) of the 


Public Resources Code (PRC). 


Section II - Definition: 


1) Tidal waters are defined as open water areas "'ithin 


the PMA which are subject to daily tidal action. 


2) Managed wetlands are defined as leveed areas within 


the PMA in which '\'rater inflow and outflow is artifi-


cially controlled, or in ",hich waterfowl food plants 


are cultivated, or both, to enhance habitat conditions 


for waterfowl and other water-associated birds and 


wildlife. 


3) Tidal marshes are defined as vegetated areas wi thin 


the PMA which are subject to daily tidal action. 
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Section III - Purpose: 


The purposes of these Standards covering diking, flooding, 


draining, filling and, dredging are to preserve, protect and 


enhance the plant and wildlife communities within the PMA. By 


doing sOr they Hill serve to protect the public interest 


through the development of wiidlife habitat and prevention of 


mosquitoes. The improvement of the present water management 


practices called for by Sections 29003 (b) and 29401 (d) of the 


Suisun Marsh Preservation Act and the policies of the Land Use 


and Marsh Management Section of the Suisun Marsh Protection 


Plan will require the improvement of the water management 


facilities and procedures within the PMA .. The standards and 


requirements of this element of the SRCD's component of ,the 


Local Protection Program specify hmv such improvements shall 


take place. They also meet the objective of minimizing activi 


ties in tidal marshes and waters. 


Section IV - Scope; 


These standards shall apply to all private activities under


taken on privately owned land within the PMA and are intended 


to supplement the provisions of any Solano County Grading and 


Erosion Control Ordinance within the PMA. 


Section V - General Principles and Standards: 


Diking, flooding, draining, filling and dredging activities 


shall be conducted so as to minimize any adverse effects on 


desirable plant and wildlife communities and to minimize the 
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potential for erosion and sedimentation. The following basic 


principles and standards shall serve as the minimum guidelines 


for the protection of plant and wildlife communities and the 


control of erosion and sediment'ation: 


1) Stripping or burning of vegetation, or other soil 


disturbance shall be done in a manner which will 


minimize adverse impacts on desirable plant and 


wildlife communities and control erosion and sedi


mentation. 


2) Existing native vegetation shall be retained, pro


tected, and supplemented wherever practical. Develop


ment shall be accomplished so that existing trees Hill 


be preserved Hhenever practical. 


3) Exposure of soil to erosion by removal of vegetation 


shall be limited to the smallest area practical and 


for the shortest time practical. Soil exposure shall 


not exceed an area in which work can be completed 


during a single season to insure that soil stability 


is estalished well in advance of the rainy season. In 


general, relatively large scale soil disturbance such 


as discing, vegetation 


chemical means, or pond 


clearing by mechanical 


bottom re-shaping shall 


or 


be 


limited to not more than 30% of the area of an 


individual private ownership between ]'\.pril 1st and 


June 30th of a given year. Smaller proj eets such as 


structure removal or installation, 
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levee repair, or emergency projects may be done at any 


time. 


4) Permanent control structures should be installed and 


final vegetation established as soon as practical. 


5} Facilities shall be constructed in a manner which will 


minimize erosion and sediment deposition in adjacent 


waterways and wetlands. 


6) Slopes! both cut and fill, shall not be steeper than 


2:1 unless a thorough geological and engineering 


analysis indicates that steeper slopes are safe and 


appropriate erosion control measures are specified. 


7) Cuts and fills shall not encroach upon existing 


watercourses r or constructed channels in a manner so 


as to adversely affect adjacent properties or the 


carrying capability of the watercourse. 


8) Disposal of cleared vegetation and excavated materials 


shall be done in a manner which reduces the risk of 


erosion and sedimentation and shall conform to the 


provisions of these standards. 


9) Diking, filling and dredging activities shall be 


conducted so as to minimize interference with critical 


wildlife activities such as nesting and breeding. 


Section VI - Specific Principles and Standards: 


A. TIDAL \,ATERS 


1) Diking - before 1900 major areas of the PMA were leveed 


to isolate them from tidal action and to permit 
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the managed application of tidal waters for agricul


tural purposes. Under the policies of the Suisun Marsh 


Protection Plan, residual areas of tidal waters Hill 


remain in their current state. To assure that this 


happens, no new levee shall be constructed which 


isolates a water area, or portion thereof, that is 


currently subject to daily tidal action except in 


accordance with the provisions of a certif.ted indiv


idual ownwership management plan, or with the per


mission of the appropriate permitting authorities. 


2) Flooding and Draining - except as otherwise provided 


in this section, there shall be no actiQn which 


interfers ~oJith unimpeded natural tidal action in any 


water area, or portion thereof, - currently subj eet to 


it. 


3) Filling no filling of a water area, or portion 


thereof, which is currently subject to unimpeded 


natural tidal action shall be undertaken except in 


accordance with the provisions of a certified indi v


idual ownership management plan, or with the per


mission of the appropriate permitting authorities. 


4) Dredging - no dredging of a water area, or portion 


thereof, which is currently subject to unimpeded 


natural tidal action shall be undertaken except as a 


source of material for levee maintenance or to keep 


open access channels to water inlet and outlet struc


tures. Any dredging shall be performed in accordance 
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with the provisions of a certified individual owner


shiV management plan, or with the permission of the 


appropriate permitting authorities. When dredging is 


undertaken it shall be done as provided in Section VI 


B 4, and all practical measures shall be used to 


minimize the loss of intertidal tule berms. 


B. MANAGED WETLANDS 


1) Diking-


a) nevl levee construction shall be limited to that 


specified in certified individual ownership management 


plans and shall conform to the specifications con 


tained in Attachment "A". Proposals for other new 


levee construction shall be approved by separate marsh 


development permits as provided for in Section 29500 


et seq. of the PRe. 


b) renovation, restoration, repair and maintenance of 


existing levees shall conform to the specifications 


contained in Attachment IIAn. 


2) Flooding and Draining - flooding and draining of 


managed wetlands within the PMA shall be done in 


accordance tvi th one or more of the five water manage 


ment schedules contained in Attachment liD" and identi 


fied more specifically in each certified individual 


ownership management plan. Alternative or modified 


water management schedules may be employed if approved 
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by SRCD after revieH by the Solano County Mosqui to 


Abatement District (SCHAD) I the California Department 


of Fish and Game (CDF&G) and the U.S. Soil 


Conservation 


agricultural 


Service 


practices 


(SCSI, except. that existing 


involving modified 'i.,ra ter 


management practices shall be permitted to continue. 


Any new ditches which are constructed in accordance 


with the provisions of a certified individual o,mer


ship management plan shall comply with the specifi


cations contained in Attachment "8". Any new water 


control structures which are constructed in accordance 


with the provisions of a certified individual owner


ship management plan shall comply with the specifi


cations contained in Attachment "e". Renovation and 


improvement of existing facilities shall be performed 


in accordance with the same specifications. 


3; Filling - filling shall be limited to low areas that 


are presently deeply flooded and shall only be done to 


allow establishment and growth of emergent vegetation. 


Any filling to be done shall be included as an item or 


an addendum in a certified individual ownership 


management plan. 


4) Dredging-


a) Dredge spoils from the construction of new ditches: 
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i) Main ditches - where practical, dredge spoil 


material shall be used for the maintenance of 


existing levees. Spoil material shall be depos


ited either on the crown or inboard side of the 


levee. Where the use of spoil material for 


existing levee maintenance is not practical, 


dredge spoils shall be considered as a source of 


material for filling lo\'! spots. If neither of the 


above disposal techniques is practical, spoil 


materials shall be sidecast along the edge of the 


ditch at a distance of not less than 4 feet from 


the edge of the ditch. Side cast soil material 


shall be placed in such a manner that it does not 


prevent water flow into or out of the ditch from 


the surrounding lands. To encourage the estab


lishment of desirable vegetation, the height of 


the deposits of spoil material shall not exceed 


the water depth when the area is flooded to its 


normal depth, ii) 


requirements. 


Spreader ditches - no special 


b) Dredge spoils from the renovation or improvement 


of existing ditches: 


i) Main ditches - spoil material shall be dis


posed of in the same manner prescribed In Sec


tion a) i above, ii) Spreader ditches - no 


special requirements. 


C-8 







C. TIDAL "lARSHES; /515 I) Diking - the policies of the Suisun Marsh Protection 


v--- ! Plan provide that disturbance of tidal marsh shall be 


rninimi'z~d. Therefore, there shall be no diking of 


tidal marsh areas except in conformance with the 


findings of the Protection Plan and the provisions of 


a certified individual ownership management plan, or 


with the permission of the appropriate permitting 


authorities. 


2) Flooding and Draining the policies of the Suisun 


Marsh Protection Plan provide that disturbance of 


tidal marsh shall be minimized. Therefore, activities 


\llhich would affect the natural daily flooding and 


draining of existing tidal marshes shall be undertaken 


only in conformance with the findings of the Protec-


tiOD plan and the provisions of a certified individual 


ownership management plan, or with permission of the 


appropriate permitting authorities. 


3) Filling in accordance with the policies of the 


Suisun Marsh Protection Plan, disturbance of tidal 


marsh shall be minimized. Therefore, filling of tidal 


marsh areas shall not be done except in conformance 


with the findings of the Protection Plan and the 


provisions of a certified individual ownership manage-


ment plan, or with the permission of the appropriate 


permitting agencies. 
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4) Dredging ~ In accordance with the policies of the 


Suisun Marsh Protection Plan, disturbance of tidal 


marsh shall be minimized. Therefore, dredging of 


tidal marsh areas shall not be done except in confor


mance with the findings of the Protection Plan and the 


provisions of a certified individual ownership manage


ment plan, or for mosquito control as authorized by 


the SCMAD, or with the permission of the appropriate 


permitting authorities. Where practical, dredge 


spoils shall be used for the maintenance of existing 


levees. In other cases, dredge spoils should be 


disposed of in open waters. 
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ATTACHMENT "A" SUISUN tlJlRSH 


LEVEE SPECIFICATIONS 


SCOPE This specification covers 


the design, construction and maintenance of levees in the 


PMA of the Suisun Marsh. Levees are embankments which protect 


managed wildlife habitat areas In the Suisun Marsh from 


uncontrolled flooding. 


DEFINITIONS 


1. Exterior Levees - embal1kments which prevent uncontrolled 


flooding of marshland due to tidal action. The crown of 


these levees is normally about 9 feet above zero tide t-Jith 


a 12 foot top width. 


2. Interior Levees - embankments which allow for management 


of water inside exterior levees. They are not exposed to 


tidal action. The crown of these levees is normally less 


than 4 feet above the natural ground Vlith a top width of 


10 feet. 


3. Core - locally available material y,lhich is placed in a 


trench dug along the longitudinal axis of the levee. 


PURPOSE 1. Exterior Levees the 


purpose of exterior levees is to facilitate water storage and 


control in order to promote wildlife habitat in the Marsh. 


Exterior levees are used to control tidal flow onto managed 


wetlands and prevent their uncontrolled flooding. 


used in conjunction 
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2. 


with interior levees r ditches r and water control struc


tures to supply to or drain water from the land which they 


surround. 


Interior Levees the purpose of interior levees is to 


isolate specific areas within exterior levees for the 


purpose of providing those areas with individual control 


of water. They contain and control water used for ponding 


during the duck season and for leaching afterwards. 


3. Cores - the purpose of installing a core is to eradicate 


existing animal channels in a levee and reduce water 


seepage through it. 


CONDITIONS WHERE THESE STANDARDS APPLY Levees are 


usually built from spoil excavated from the inboard side of the 


levee or dredged from channels. The levee standards defined in 


this section should be used only on sites where: 


1) The normal maximum water depth against an exterior 


levee does not exceed 7 feet above zero tide. 


2) The maximum water depth against an interior levee does 


not exceed 3 feet above the natural ground. 


3) The damage which is likely to result from a levee 


failure is low. 


4) The area to be protected is used for wildlife habitat 


or agriculture and has minimal structural improvements. 


Where one or more of the above conditions is exceeded, special 


design levee standards are required. 
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DESIGN CRITERIA 


A. Material - levee material shall be mineral or peat soils 


free of consolidated sod, roots, brush and other vegeta 


tive matter. 


B. Placement - fill shall be placed so as to permit free 


drainage of surface water. The maximum fill height from 


the surface of the ground at start of construction for 


anyone construction stage shall be five feet. If the 


designed height is greater than 5 feet, the levee shall be 


built in two lifts. Lumps and clods of earth shall be 


broken up by shaping or discing. 


c. Cross Section 


1) New levees the minimum standards for the construc-


tion of new levees shall be as follows: a) 


Exterior levees: 


i) The foundation shall be cleared and stripped 


of brush, trees, roots and other vegetation and 


debris. In soils containing excessive amounts of 


organic materials, a core trench shall be exca


vated to a minimum depth of 2 feet, ii) The 


minimum top ,,;idth shall be 12 feet, iii) The 


minimum design water height (Hw in Figure 1) 


shall be 9 feet at zero tide, iv) The minimum 


design side slope shall be 2:1 on both sides. 
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v) The minimum freeboard (H£ in Figure 1) shall 


be 2 feet; where vJave action is expected, the 


freeboard shall be at least 3 feet. 


vi) Existing tule berms on the outboard side of 


the levee shall be retained to the maximum extent 


practical. 


vii) The minimum berm width between the inboard 


toe of the levee and the edge of any borrow ditch 


shall be 10 feet (See Figure I). For levees 


having a design water depth of greater than 5 


feet, a line drawn between the des i g n water 


surface (Hw on Figure I) and the toe of the levee 


shall not intersect the borrow ditch. In areas of 


orgamc soils, the minimum berm width shall be 25 


feet. 


viii) The minimum allowance for settlement (Hs in 


Figure 1) shall be 30% of the design height. If 


the levee must be in place and functional before 


natural settlement can take place, it shall be 


shaped or compacted by mechanical means. The 


levee shall be inspected to assure that the design 


cross section is obtained after settling. 


ix} All new levees shall be constructed with a 


core. 


x) Outboard faces shall be riprapped only in 


areas which are exposed to major wave action and 


are not protected by vegetative berms. 
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b) Interior levees: 


i) The minimum top width shall be 10 feet, 


ii) The maximum designed water height (HW in 


Figure 1) shall be 3 feet. 


iii) The minimum design side slopes shall be 2:1 


both sides. 


iv) The minimum freeboard (Hf in Figure 1) shall 


be 1 foot. If the water depth is greater than 1 


foot, the minimum freeboard shall be equal to the 


depth of the \'later. 


v) The minimum allowance for settlement (Hs in 


Figure 1) shall be 30% of the design height. If a 


levee must be in place and functioning before 


natural settlement can take placer it must be 


shaped or compacted by mechanical means. The 


levee shall be inspected to assure that the design 


cross section is obtained after settling, vi) All 


new levees shall be constructed with a core. 


vii) No interior levees shall be riprapped. 2) 


Existing Levees the minimum standards for the 


repair and maintenance of existing levees shall be as 


follows: 


aj Exterior levees: 


i) Exterior levee contours shall be restored to 


match the previously existing section. If the 
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previously existing cross section is not equal to or 


better than that described in (1), upgrading the 


levee to that standard should be considered, ii) If 


the existing side slope is eroded beyond 1.5:1, the 


slope should be rebuilt to 2:1. iii) Coring should be 


done only where required to repair damage from 


animal channels or eliminate seepage. b) Interior 


levees: 


i) Interior levee contours shall be restored to match the 


previously existing section. If the previously existing 


cross section is not equal to or better than that described 


in (I), upgrading the levee to that standard should be 


considered, ii) If the existing side slope is eroded beyond 


1.5:1, the slope should be rebuilt to 2:1. iii) Coring should 


be done only where required to repair animal channel damage or 


eliminate seepage. D. Repair of Leaking Levees and 


Restoration of Settled Levees 


1) Levee disturbance shall be held to the minimum 


consistent with correcting the problems - and special 


care shall be taken not to disturb levee footings. 


2) Cores shall be a minimum of 2 feet deept measured 


from the crown of the levee. 


3) In areas where settling is known to be a problem, the 


height and width of the levee shall be minimized to 


reduce settling problems. 
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FIGURE I SECTION 


THROUGH NEW LEVEES 
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...... ~ 


The design height of the levee (H) will be the sum of the 


design high water storage (\,) / the added height (H w) for 


wave action, if any, and the freeboard (H f ). The constructed 


height will include an allowance for settlement (H ), which 


will depend on the foundation and material used in construc-


tion. The actual design high water stage should be based on 


the water surface profile. 
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CHAPTER 2: BENEFICIAL USES 


State policy for water quality control in California is directed toward achieving the highest water 
quality consistent with maximum benefit to the people of the state. Aquatic ecosystems and 
underground aquifers provide many different benefits to the people of the state. The beneficial 
uses described in detail in this chapter define the resources, services, and qualities of these 
aquatic systems that are the ultimate goals of protecting and achieving high water quality. The 
Water Board is charged with protecting all these uses from pollution and nuisance that may 
occur as a result of waste discharges in the region. Beneficial uses of waters of the State presented 
here serve as a basis for establishing water quality objectives and discharge prohibitions to attain 
these goals. 


Beneficial use designations for any given water body do not rule out the possibility that other 
beneficial uses exist or have the potential to exist. Existing beneficial uses that have not been 
formally designated in this Basin Plan are protected whether or not they are identified. While the 
tables in this Chapter list a large, representative portion of the water bodies in our region, it is not 
practical to list each and every water body. 


2.1 DEFINITIONS OF BENEFICIAL USES 


The following definitions (in italic) for beneficial uses are applicable throughout the entire state. 
A brief description of the most important water quality requirements for each beneficial use 
follows each definition (in alphabetical order by abbreviation). 


2.1.1 AGRICULTURAL SUPPLY (AGR) 


Uses of water for farming, horticulture, or ranching, including, but not limited to, irrigation, stock 
watering, or support of vegetation for range grazing. 


The criteria discussed under municipal and domestic water supply (MUN) also effectively 
protect farmstead uses. To establish water quality criteria for livestock water supply, the Water 
Board must consider the relationship of water to the total diet, including water freely drunk, 
moisture content of feed, and interactions between irrigation water quality and feed quality. The 
University of California Cooperative Extension has developed threshold and limiting 
concentrations for livestock and irrigation water. Continued irrigation often leads to one or more 
of four types of hazards related to water quality and the nature of soils and crops. These hazards 
are (1) soluble salt accumulations, (2) chemical changes in the soil, (3) toxicity to crops, and (4) 
potential disease transmission to humans through reclaimed water use. Irrigation water 
classification systems, arable soil classification systems, and public health criteria related to reuse 
of wastewater have been developed with consideration given to these hazards. 


2.1.2 AREAS OF SPECIAL BIOLOGICAL SIGNIFICANCE (ASBS) 


Areas designated by the State Water Board. 


These include marine life refuges, ecological reserves, and designated areas where the 
preservation and enhancement of natural resources requires special protection. In these areas, 
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alteration of natural water quality is undesirable. The areas that have been designated as ASBS in 
this Region are Bird Rock, Point Reyes Headland Reserve and Extension, Double Point, Duxbury 
Reef Reserve and Extension, Farallon Islands, and James V. Fitzgerald Marine Reserve, depicted 
in Figure 2‐1. The California Ocean Plan prohibits waste discharges into, and requires wastes to 
be discharged at a sufficient distance from, these areas to assure maintenance of natural water 
quality conditions. These areas have been designated as a subset of State Water Quality 
Protection Areas as per the Public Resources Code. 


2.1.3 COLD FRESHWATER HABITAT (COLD) 


Uses of water that support cold water ecosystems, including, but not limited to, preservation or 
enhancement of aquatic habitats, vegetation, fish, or wildlife, including invertebrates. 


Cold freshwater habitats generally support trout and may support anadromous salmon and 
steelhead fisheries as well. Cold water habitats are commonly well‐oxygenated. Life within these 
waters is relatively intolerant to environmental stresses. Often, soft waters feed cold water 
habitats. These waters render fish more susceptible to toxic metals, such as copper, because of 
their lower buffering capacity. 


2.1.4 COMMERCIAL AND SPORT FISHING (COMM) 


Uses of water for commercial or recreational collection of fish, shellfish, or other organisms, including, but 
not limited to, uses involving organisms intended for human consumption or bait purposes. 


To maintain fishing, the aquatic life habitats where fish reproduce and seek their food must be 
protected. Habitat protection is under descriptions of other beneficial uses. 


2.1.5 ESTUARINE HABITAT (EST) 


Uses of water that support estuarine ecosystems, including, but not limited to, preservation or 
enhancement of estuarine habitats, vegetation, fish, shellfish, or wildlife (e.g., estuarine mammals, 
waterfowl, shorebirds), and the propagation, sustenance, and migration of estuarine organisms. 


Estuarine habitat provides an essential and unique habitat that serves to acclimate anadromous 
fishes (e.g., salmon, striped bass) migrating into fresh or marine water conditions. The protection 
of estuarine habitat is contingent upon (1) the maintenance of adequate Delta outflow to provide 
mixing and salinity control; and (2) provisions to protect wildlife habitat associated with 
marshlands and the Bay periphery (i.e., prevention of fill activities). Estuarine habitat is generally 
associated with moderate seasonal fluctuations in dissolved oxygen, pH, and temperature and 
with a wide range in turbidity. 


2.1.6 FRESHWATER REPLENISHMENT (FRESH) 


Uses of water for natural or artificial maintenance of surface water quantity or quality. 


Fresh water inputs are important for maintaining salinity balance, flow, and/or water quantity for 
such surface water bodies as marshes, wetlands, and lakes. 
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2.1.7 GROUNDWATER RECHARGE (GWR) 


Uses of water for natural or artificial recharge of groundwater for purposes of future extraction, 
maintenance of water quality, or halting saltwater intrusion into freshwater aquifers. 


The requirements for groundwater recharge operations generally reflect the future use to be 
made of the water stored underground. In some cases, recharge operations may be conducted to 
prevent seawater intrusion. In these cases, the quality of recharged waters may not directly affect 
quality at the wellfield being protected. Recharge operations are often limited by excessive 
suspended sediment or turbidity that can clog the surface of recharge pits, basins, or wells. 


Under the state Antidegradation Policy, the quality of some of the waters of the state is higher 
than established by adopted policies. It is the intent of this policy to maintain that existing higher 
water quality to the maximum extent possible. 


Requirements for groundwater recharge, therefore, shall impose the Best Available Technology 
(BAT) or Best Management Practices (BMPs) for control of the discharge as necessary to assure 
the highest quality consistent with maximum benefit to the people of the state. Additionally, it 
must be recognized that groundwater recharge occurs naturally in many areas from streams and 
reservoirs. This recharge may have little impact on the quality of groundwaters under normal 
circumstances, but it may act to transport pollutants from the recharging water body to the 
groundwater. Therefore, groundwater recharge must be considered when requirements are 
established. 


2.1.8 INDUSTRIAL SERVICE SUPPLY (IND) 


Uses of water for industrial activities that do not depend primarily on water quality, including, but not 
limited to, mining, cooling water supply, hydraulic conveyance, gravel washing, fire protection, and oil 
well repressurization. 


Most industrial service supplies have essentially no water quality limitations except for gross 
constraints, such as freedom from unusual debris. 


2.1.9 MARINE HABITAT (MAR) 


Uses of water that support marine ecosystems, including, but not limited to, preservation or enhancement 
of marine habitats, vegetation such as kelp, fish, shellfish, or wildlife (e.g., marine mammals, shorebirds). 


In many cases, the protection of marine habitat will be accomplished by measures that protect 
wildlife habitat generally, but more stringent criteria may be necessary for waterfowl marshes 
and other habitats, such as those for shellfish and marine fishes. Some marine habitats, such as 
important intertidal zones and kelp beds, may require special protection. 


2.1.10 FISH MIGRATION (MIGR) 


Uses of water that support habitats necessary for migration, acclimatization between fresh water and salt 
water, and protection of aquatic organisms that are temporary inhabitants of waters within the region. 
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The water quality provisions acceptable to cold water fish generally protect anadromous fish as 
well. However, particular attention must be paid to maintaining zones of passage. Any barrier to 
migration or free movement of migratory fish is harmful. Natural tidal movement in estuaries 
and unimpeded river flows are necessary to sustain migratory fish and their offspring. A water 
quality barrier, whether thermal, physical, or chemical, can destroy the integrity of the migration 
route and lead to the rapid decline of dependent fisheries. 


Water quality may vary through a zone of passage as a result of natural or human‐ induced 
activities. Fresh water entering estuaries may float on the surface of the denser salt water or hug 
one shore as a result of density differences related to water temperature, salinity, or suspended 
matter. 


2.1.11 MUNICIPAL AND DOMESTIC SUPPLY (MUN) 


Uses of water for community, military, or individual water supply systems, including, but not limited to, 
drinking water supply. 


The principal issues involving municipal water supply quality are (1) protection of public health; 
(2) aesthetic acceptability of the water; and (3) the economic impacts associated with treatment‐ 
or quality‐related damages. 


The health aspects broadly relate to: direct disease transmission, such as the possibility of 
contracting typhoid fever or cholera from contaminated water; toxic effects, such as links 
between nitrate and methemoglobinemia (blue babies); and increased susceptibility to disease, 
such as links between halogenated organic compounds and cancer. 


Aesthetic acceptance varies widely depending on the nature of the supply source to which people 
have become accustomed. However, the parameters of general concern are excessive hardness, 
unpleasant odor or taste, turbidity, and color. In each case, treatment can improve acceptability 
although its cost may not be economically justified when alternative water supply sources of 
suitable quality are available. 


Published water quality objectives give limits for known health‐related constituents and most 
properties affecting public acceptance. These objectives for drinking water include the U.S. 
Environmental Protection Agency Drinking Water Standards and the California State 
Department of Health Services criteria. 


2.1.12 NAVIGATION (NAV) 


Uses of water for shipping, travel, or other transportation by private, military, or commercial vessels. 


Navigation is a designated use where water is used for shipping, travel, or other transportation 
by private, military, or commercial vessels. 


2.1.13 INDUSTRIAL PROCESS SUPPLY (PROC) 


Uses of water for industrial activities that depend primarily on water quality. 
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Water quality requirements differ widely for the many industrial processes in use today. So many 
specific industrial processes exist with differing water quality requirements that no meaningful 
criteria can be established generally for quality of raw water supplies. Fortunately, this is not a 
serious shortcoming, since current water treatment technology can create desired product waters 
tailored for specific uses. 


2.1.14 PRESERVATION OF RARE AND ENDANGERED SPECIES (RARE) 


Uses of waters that support habitats necessary for the survival and successful maintenance of plant or 
animal species established under state and/or federal law as rare, threatened, or endangered. 


The water quality criteria to be achieved that would encourage development and protection of 
rare and endangered species should be the same as those for protection of fish and wildlife 
habitats generally. However, where rare or endangered species exist, special control 
requirements may be necessary to assure attainment and maintenance of particular quality 
criteria, which may vary slightly with the environmental needs of each particular species. Criteria 
for species using areas of special biological significance should likewise be derived from the 
general criteria for the habitat types involved, with special management diligence given where 
required. 


2.1.15 WATER CONTACT RECREATION (REC1) 


Uses of water for recreational activities involving body contact with water where ingestion of water is 
reasonably possible. These uses include, but are not limited to, swimming, wading, water‐skiing, skin and 
scuba diving, surfing, whitewater activities, fishing, and uses of natural hot springs. 


Water contact implies a risk of waterborne disease transmission and involves human health; 
accordingly, criteria required to protect this use are more stringent than those for more casual 
water‐oriented recreation. 


Excessive algal growth has reduced the value of shoreline recreation areas in some cases, 
particularly for swimming. Where algal growths exist in nuisance proportions, particularly 
bluegreen algae, all recreational water uses, including fishing, tend to suffer. 


One criterion to protect the aesthetic quality of waters used for recreation from excessive algal 
growth is based on chlorophyll a. 


Public access to drinking water reservoirs is limited or prohibited by reservoir owner/operators 
for purposes of protecting drinking water quality and public health. In some cases, access to 
reservoir tributaries is also prohibited. For these water bodies, REC‐1 is designated as E*, for the 
purpose of protecting water quality. No right to public access is intended by this designation. 


2.1.16 NONCONTACT WATER RECREATION (REC2) 


Uses of water for recreational activities involving proximity to water, but not normally involving contact 
with water where water ingestion is reasonably possible. These uses include, but are not limited to, 
picnicking, sunbathing, hiking, beachcombing, camping, boating, tide pool and marine life study, hunting, 
sightseeing, or aesthetic enjoyment in conjunction with the above activities. 
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Water quality considerations relevant to noncontact water recreation, such as hiking, camping, or 
boating, and those activities related to tide pool or other nature studies require protection of 
habitats and aesthetic features. In some cases, preservation of a natural wilderness condition is 
justified, particularly when nature study is a major dedicated use. 


One criterion to protect the aesthetic quality of waters used for recreation from excessive algal 
growth is based on chlorophyll a. 


2.1.17 SHELLFISH HARVESTING (SHELL) 


Uses of water that support habitats suitable for the collection of crustaceans and filter‐feeding shellfish 
(e.g., clams, oysters, and mussels) for human consumption, commercial, or sport purposes. 


Shellfish harvesting areas require protection and management to preserve the resource and 
protect public health. The potential for disease transmission and direct poisoning of humans is of 
considerable concern in shellfish regulation. The bacteriological criteria for the open ocean, bays, 
and estuarine waters where shellfish cultivation and harvesting occur should conform with the 
standards described in the National Shellfish Sanitation Program, Manual of Operation. 


Toxic metals can accumulate in shellfish. Mercury and cadmium are two metals known to have 
caused extremely disabling effects in humans who consumed shellfish that concentrated these 
elements from industrial waste discharges. Other elements, radioactive isotopes, and certain 
toxins produced by particular plankton species also concentrate in shellfish tissue. Documented 
cases of paralytic shellfish poisoning are not uncommon in California. 


2.1.18 FISH SPAWNING (SPWN) 


Uses of water that support high quality aquatic habitats suitable for reproduction and early development of 
fish. 


Dissolved oxygen levels in spawning areas should ideally approach saturation levels. Free 
movement of water is essential to maintain well‐oxygenated conditions around eggs deposited in 
sediments. Water temperature, size distribution and organic content of sediments, water depth, 
and current velocity are also important determinants of spawning area adequacy. 


2.1.19 WARM FRESHWATER HABITAT (WARM) 


Uses of water that support warm water ecosystems including, but not limited to, preservation or 
enhancement of aquatic habitats, vegetation, fish, or wildlife, including invertebrates. 


The warm freshwater habitats supporting bass, bluegill, perch, and other fish are generally lakes 
and reservoirs, although some minor streams will serve this purpose where stream flow is 
sufficient to sustain the fishery. The habitat is also important to a variety of nonfish species, such 
as frogs, crayfish, and insects, which provide food for fish and small mammals. This habitat is 
less sensitive to environmental changes, but more diverse than the cold freshwater habitat, and 
natural fluctuations in temperature, dissolved oxygen, pH, and turbidity are usually greater. 
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2.1.20 WILDLIFE HABITAT (WILD) 


Uses of waters that support wildlife habitats, including, but not limited to, the preservation and 
enhancement of vegetation and prey species used by wildlife, such as waterfowl. 


The two most important types of wildlife habitat are riparian and wetland habitats. These 
habitats can be threatened by development, erosion, and sedimentation, as well as by poor water 
quality. 


The water quality requirements of wildlife pertain to the water directly ingested, the aquatic 
habitat itself, and the effect of water quality on the production of food materials. Waterfowl 
habitat is particularly sensitive to changes in water quality. Dissolved oxygen, pH, alkalinity, 
salinity, turbidity, settleable matter, oil, toxicants, and specific disease organisms are water 
quality characteristics particularly important to waterfowl habitat. Dissolved oxygen is needed in 
waterfowl habitats to suppress development of botulism organisms; botulism has killed millions 
of waterfowl. It is particularly important to maintain adequate circulation and aerobic conditions 
in shallow fringe areas of ponds or reservoirs where botulism has caused problems. 


2.2 EXISTING AND POTENTIAL BENEFICIAL USES 


2.2.1 SURFACE WATERS 


Surface waters in the Region consist of non‐tidal wetlands, rivers, streams, and lakes (collectively 
described as inland surface waters), estuarine wetlands known as baylands, estuarine waters, and 
coastal waters. In this Region, estuarine waters consist of the Bay system including intertidal, 
tidal, and subtidal habitats from the Golden Gate to the Region’s boundary near Pittsburg and 
the lower portions of streams that are affected by tidal hydrology, such as the Napa and 
Petaluma rivers in the north and Coyote and San Francisquito creeks in the south. 


Inland surface waters support or could support most of the beneficial uses described above. The 
specific beneficial uses for inland streams include municipal and domestic supply (MUN), 
agricultural supply (AGR), commercial and sport fishing (COMM), freshwater replenishment 
(FRESH), industrial process supply (PRO), groundwater recharge (GWR), preservation of rare 
and endangered species (RARE), water contact recreation (REC1), noncontact water recreation 
(REC2), wildlife habitat (WILD), cold freshwater habitat (COLD), warm freshwater habitat 
(WARM), fish migration (MIGR), and fish spawning (SPWN).  


The San Francisco Bay Estuary supports estuarine habitat (EST), industrial service supply (IND), 
and navigation (NAV) in addition to COMM, RARE, REC1, REC2, WILD, MIGR, and SPWN. 


Coastal waters’ beneficial uses include water contact recreation (REC1); noncontact water 
recreation (REC2); industrial service supply (IND); navigation (NAV); marine habitat (MAR); 
shellfish harvesting (SHELL); commercial and sport fishing (COMM); wildlife habitat (WILD), 
fish migration (MIGR), fish spawning (SPWN), and preservation of rare and endangered species 
(RARE). In addition, the California coastline within the Region is endowed with exceptional 
scenic beauty. 
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The beneficial uses of any specifically identified water body generally apply to all its tributaries. 
In some cases a beneficial use may not be applicable to the entire body of water, such as 
navigation in Richardson Bay or shellfish harvesting in the Pacific Ocean. In these cases, the 
Water Board’s judgment regarding water quality control measures necessary to protect beneficial 
uses will be applied. 


Beneficial uses of streams that have intermittent flows, as is typical of many streams in the 
region, must be protected throughout the year and are designated as “existing.” 


Beneficial uses of each significant water body have been identified and are organized according 
to the seven major Hydrologic Planning Areas within the Region (Figure 2‐2). The maps locating 
each water body (Figures 2‐3 through 2‐9b) were produced using a geographical information 
system (GIS) at the Water Board. The maps use the hydrologic basin information compiled by the 
California Interagency Watershed map, with supplemental information from the Oakland 
Museum of California Creek and Watershed Map series, the Contra Costa County Watershed 
Atlas, and the San Francisco Estuary Institute EcoAtlas. More detailed representations of each 
location can be created using this GIS version. 


Table 2‐1 contains the beneficial uses for many surface water bodies in the Region, organized 
geographically by the Region’s seven Hydrologic Planning Areas.  Within each Hydrologic 
Planning Area, water bodies are listed geographically, with tributaries indented below their 
receiving water body. In cases where a water body shares the same name with another water 
body (e.g., Redwood Creek), the location of the water body (county and/or other identifier) is 
given in parentheses. An alternative name for a water body, where known, is also shown in 
parentheses. In Table 2‐1, beneficial uses are indicated as follows: 


E  – indicates the beneficial use exists in the water body. 


E* – indicates public access to the water body is limited or prohibited for purposes of protecting 
drinking water quality and public health. REC‐1 is designated as E* for the purpose of protecting 
water quality. No right to public access is intended by this designation. 


P  – indicates the water body could potentially support the beneficial use. 


2.2.2 GROUNDWATER 


Groundwater is defined as subsurface water that occurs beneath the water table in soils and 
geologic formations that are fully saturated. Where groundwater occurs in a saturated geologic 
unit that contains sufficient permeable thickness to yield significant quantities of water to wells 
and springs, it can be defined as an aquifer. A groundwater basin is defined as a hydrogeologic 
unit containing one large aquifer or several connected and interrelated aquifers. 


Water‐bearing geologic units occur within groundwater basins in the Region that do not meet the 
definition of an aquifer. For instance, there are shallow, low permeability zones throughout the 
Region that have extremely low water yields. Groundwater may also occur outside of currently 
identified basins. Therefore, for basin planning purposes, the term “groundwater” includes all 
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subsurface waters, whether or not these waters meet the classic definition of an aquifer or occur 
within identified groundwater basins. 


The California Department of Water Resources (DWR) evaluated the characteristics of 
groundwater basins in the Region and throughout the state and summarized the results in 
California’s Groundwater, Bulletin 118 (2003). Of special importance to the Region are the 28 
groundwater basins and seven sub‐basins classified by DWR that produce, or potentially could 
produce, significant amounts of groundwater (Figures 2‐10 and 2‐10A‐D). The Water Board 
maintains a GIS for all water bodies in the Region and has the capacity to present information on 
each basin at a much higher level of resolution than is depicted in Figures 2‐10A‐D. 


Existing and potential beneficial uses applicable to groundwater in the Region include municipal 
and domestic water supply (MUN), industrial water supply (IND), industrial process supply 
(PRO), agricultural water supply (AGR), groundwater recharge (GWR), and freshwater 
replenishment to surface waters (FRESH). Table 2‐2 lists the 28 identified groundwater basins 
and seven sub‐basins located in the Region and their existing and potential beneficial uses. 


Unless otherwise designated by the Water Board, all groundwater is considered suitable, or 
potentially suitable, for municipal or domestic water supply (MUN). In making any exceptions, 
the Water Board will consider the criteria referenced in State Water Board Resolution No. 88‐63 
and Water Board Resolution No. 89‐39, “Sources of Drinking Water,” where: 


• The total dissolved solids exceed 3,000 milligrams per liter (mg/L) (5,000 microSiemens 
per centimeter, μS/cm, electrical conductivity), and it is not reasonably expected by the 
Water Board that the groundwater could supply a public water system; or 


• There is contamination, either by natural processes or by human activity (unrelated to a 
specific pollution incident), that cannot reasonably be treated for domestic use using 
either Best Management Practices (BMPs) or best economically achievable treatment 
practices; or 


• The water source does not provide sufficient water to supply a single well capable of 
producing an average, sustained yield of 200 gallons per day; or 


• The aquifer is regulated as a geothermal energy‐producing source or has been exempted 
administratively pursuant to 40 Code of Federal Regulations (CFR) Part 146.4 for the 
purpose of underground injection of fluids associated with the production of 
hydrocarbon or geothermal energy, provided that these fluids do not constitute a 
hazardous waste under 40 CFR Part 261.3. 


2.2.3 WETLANDS 


Federal administrative law (e.g., 40 CFR Part 122.2, revised December 22, 1993) defines wetlands 
as waters of the United States. National waters include waters of the State of California, defined 
by the Porter‐Cologne Act as “any water, surface or underground, including saline waters, within 
the boundaries of the State” (California Water Code §13050[e]). Wetland water quality control is 
therefore clearly within the jurisdiction of the State Water Board and Regional Water Boards. 


Wetlands are further defined in 40 CFR 122.2 as “those areas that are inundated or saturated by 
surface or groundwater at a frequency and duration sufficient to support, and that under normal 
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circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil 
conditions. Wetlands generally include swamps, marshes, bogs, and similar areas.” 


The Water Board recognizes that wetlands frequently include areas commonly referred to as 
saltwater marshes, freshwater marshes, open or closed brackish water marshes, mudflats, 
sandflats, unvegetated seasonally ponded areas, vegetated shallows, sloughs, wet meadows, 
playa lakes, natural ponds, vernal pools, diked baylands, seasonal wetlands, floodplains, and 
riparian woodlands. 


Mudflats make up one of the largest and most important habitat types in the Estuary. Snails, 
clams, worms, and other animals convert the rich organic matter in the mud bottom to food for 
fish, crabs, and birds. 


Mudflats generally support a variety of edible shellfish, and many species of fish rely heavily on 
the mudflats during at least a part of their life cycle. Additionally, San Francisco Bay mudflats are 
one of the most important habitats on the coast of California for millions of migrating shorebirds. 


Another important characteristic of the Estuary is the fresh, brackish, and salt water marshes 
around the Bay’s margins. These highly complex communities are recognized as vital 
components of the Bay system’s ecology. Most marshes around the Bay have been destroyed 
through filling and development. The protection, preservation, and restoration of the remaining 
marsh communities are essential for maintaining the ecological integrity of the Estuary. 


Identifying wetlands may be complicated by such factors as the seasonality of rainfall in the 
Region. Therefore, in identifying wetlands considered waters of the United States, the Water 
Board will consider such indicators as hydrology, hydrophytic plants, and/or hydric soils for the 
purpose of mapping and inventorying wetlands. The Water Board will, in general, rely on the 
federal manual for wetland delineation in the Region when issuing Clean Water Act Section 401 
water quality certifications (U.S. Army Corps of Engineers (Corps) Wetlands Delineation Manual, 
1987). In the rare cases where the U.S. EPA and Corps guidelines disagree on the boundaries for 
federal jurisdictional wetlands, the Water Board will rely on the wetlands delineation made by 
the U.S. EPA or the California Department of Fish and Game (CDFG). For the purpose of 
mapping and inventorying wetlands, the Water Board will rely on the protocols and naming 
conventions of the National Wetlands Inventory (NWI) prepared by the U.S. Fish and Wildlife 
Service (USFWS). 


Many individual wetlands provide multiple benefits depending on the wetland type and 
location. There are many potential beneficial uses of wetlands, including Wildlife Habitat 
(WILD); Preservation of Rare and Endangered Species (RARE); Shellfish Harvesting (SHELL); 
Water Contact Recreation (REC1); Noncontact Water Recreation (REC2); Commercial, and Sport 
Fishing (COMM); Marine Habitat (MAR); Fish Migration (MIGR); Fish Spawning (SPAWN); and 
Estuarine Habitat (EST). Some of these general beneficial uses can be further described in terms 
of their component wetland function. For example, many wetlands that provide groundwater 
recharge (GWR) also provide flood control, pollution control, erosion control, and stream 
baseflow. 
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Table 2‐3 shows how beneficial uses are associated with different wetland types. Table 2‐4 lists 
and specifies beneficial uses for 34 significant wetland areas within the Region; generalized 
locations of these wetlands are shown in Figure 2‐11. It should be noted that most of the wetlands 
listed in Table 2‐4 are saltwater marshes, and that the list is not comprehensive. 


The Water Board has participated in completing the Baylands Ecosystem Habitat Goals Report 
(1999) and the Baylands Ecosystem Species and Community Profiles (2000), which were written 
by scientists and managers in the Region in order to recommend sound wetland restoration 
strategies. Other efforts around the Bay to locate wetland sites include San Francisco Estuary 
Institute’s (SFEI) EcoAtlas Baylands Maps (Baylands Maps) and Bay Area Wetlands Project 
Tracker (Wetlands Tracker), and the Wetland Tracker managed by the San Francisco Bay Joint 
Venture. Because of the large number of small and non‐contiguous wetlands, it is not practical to 
delineate and specify beneficial uses of every wetland area. Therefore, beneficial uses may be 
determined site specifically, as needed. Chapter 4 of this Plan contains additional information on 
the process used to determine beneficial uses for specific wetland sites. 


FIGURES 


Figure 2‐1: Areas of Special Biological Significance 


Figure 2‐2: Hydrologic Planning Areas 


Legend for Figures 2‐3 through 2‐9b 


Figures 2‐3 through 2‐3b: Marin Coastal Basin 


Figures 2‐4 through 2‐4b: San Mateo Coastal Basin 


Figure 2‐5: Central Basin 


Figures 2‐6 through 2‐6b: South Bay Basin 


Figures 2‐7 through 2‐7b: Santa Clara Basin 


Figures 2‐8 through 2‐8b: San Pablo Basin 


Figures 2‐9 through 2‐9b: Suisun Basin 


Figure 2‐10: Significant Groundwater Basins 


Figure 2‐10A: Groundwater Basins: Marin / Sonoma / Napa 


Figure 2‐10B: Groundwater Basins: Napa / Solano 


Figure 2‐10C: Groundwater Basins: San Francisco 


Figure 2‐10D: Groundwater Basins: East and South Bay 
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June 27, 2013 
CIWQS Place ID: 792443 
CORPS FILE NO. 2012-00258N 


     
Sent via electronic mail: No hardcopy to follow  
 
Suisun Resource Conservation District  
2544 Grizzly Island Road 
Suisun, CA 94585 
Attention: Mr. Steven Chappell 
SChappell@SuisunRCD.org 
 
CA Division of Fish and Wildlife 
4001 N. Wilson Way 
Stockton, CA 95205 
Attention: Mr. James Starr 
 Jim.Starr@wildlife.ca.gov 
 
Department of Water Resources 
Division of Environmental Services 
3500 Industrial Blvd. 
Sacramento, CA 956913 
Attention: Ms. Kristin Garrison 
Kristin.Garrison@water.ca.gov 
 
U.S. Bureau of Reclamation  
 801 I Street, Suite 140 
Sacramento, CA 95814 
Attention: Ms. Becky Victorine 
rvictorine@usbr.gov 
 
 
SUBJECT:  CONDITIONAL WATER QUALITY CERTIFICATION FOR THE REGIONAL 


GENERAL PERMIT NUMBER 3 REISSUANCE PROJECT, SUISUN MARSH, 
SOLANO COUNTY 


 
Dear Ladies and Messers: 
 
We have reviewed the water quality certification application submitted by the Suisun 
Resource Conservation District (SRCD) on behalf of CA Department of Fish and Wildlife 
(CDFW), the Department of Water Resources (DWR), U.S. Bureau of Reclamation  
 



mailto:SChappell@SuisunRCD.org

mailto:Jim.Starr@wildlife.ca.gov
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(Reclamation), and SRCD (Applicants) for the proposed Regional General Permit Number 3 
Reissuance Project (Project) in Suisun Marsh.  We have determined that the Project, as 
proposed, will not violate State water quality standards, and accordingly issue conditional 
Clean Water Act Section 401 water quality certification for the Project. You have applied for 
U.S. Army Corps of Engineers (Corps) authorization under a Regional General Permit 
Number 3 (RGP3) pursuant to Section 404 of the Clean Water Act (33 U.S.C. § 1344) and 
Section 10 of the Rivers and Harbors Act (33 U.S.C. § 403). 
 
Project Description: The Applicants propose to renew a 5 year RGP3 that authorizes the 
managed wetland operations and maintenance activities in Suisun Marsh. The proposed 
Project would maintain existing infrastructure and facilities, and improve management 
capabilities of existing wetland units within Suisun  Marsh. The Project site encompasses 
approximately 52,000 acres of managed wetlands in the Primary Management Area in 
Suisun Marsh (38.154913N, -122.976042W). The Project site covers 158 privately owned 
duck clubs represented by SRCD, and state properties owned and/or  operated by CDFW, 
DWR, and Reclamation. The proposed Project would continue the authorized operations 
and maintenance activities with some modifications that would add some new activities that 
were not covered under the expiring RGP3.  
 
The proposed Project will include the following:  
 
1. Activities in ditches:  


• Excavation from existing primary and secondary ditches and creation of new 
primary or secondary ditches. New activities would be associated with the clearing 
of material from interior ditches managed by DWR, including the Roaring River 
Distribution System (RRDS), the Morrow Island Distribution System (MIDS), and 
Goodyear Slough Outfall (GYS) facilities. Excavation would be limited to an 
average of 1.5 cubic yards per linear foot of DWR levee, which would amount to 3 
cubic yards per linear foot of ditch for RRDS, MIDS, and GYS, which have levees 
on both sides;  


• Maintenance of existing spreader ditches and creation of new spreader ditches; 
• Replacement of rip-rap on interior ditch banks and placement of new rip-rap on 


interior ditch banks.  These new impacts would not exceed 200 linear feet per 
year or 1000 linear feet over the life of the reissued RGP3. 


 
2. Activities on levees: 


• Repair of interior and exterior levees. This activity is currently limited based on 
acreage of each parcel. The proposed change is to limit work for DWR’s facilities 
(RRDS, MIDS, and GYS) based on lineal footage of each facility. Placement of up 
to 1.5 cubic yards of levee material per linear foot annually on the levees. Also, 
placement of up to 1.5 cubic yards of levee material per linear foot annually for 
exterior levee maintenance for each permittee;   


• Replacement of existing rip-rap on exterior levees, placement of new rip-rap, and 
installation of alternative bank protection controls. A new activity would place up to 
334 linear feet of new riprap on exterior levees over the 5-year permit period, or 
66 linear feet per year, on exterior levee slopes not previously riprapped. Riprap 
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placement would not affect emergent vegetation and would be conducted from 
June through September. New riprap would be placed on the side slopes of 
exterior levees only when it has been determined that the specific conditions of 
each site would not support other types of erosion control; 


• Coring of levees; 
• Installing, repairing, or reinstalling bulkheads on exterior levees; 
• Maintenance of existing roads. 


 
3. Activities in managed wetlands: 


• Grading, creating drainage swales and loafing islands, and raising the elevation of 
managed wetlands; 


• Discing; 
• Installation of permanent and portable pumps and pump platforms; 
• Relocation or installation of duck hunting blinds; 
• Construction of cofferdams in managed wetlands. 


 
4. Activities associated with water control structures: 


• Replacement and maintenance of water control structures;  
• Installation of new interior or exterior water control structures;  
• Installation of fish screens; 
• Removal of floating debris; 
• Suisun Marsh salinity control gate repair and maintenance. A new activity 


conducted by DWR and Reclamation; 
• Roaring River Distribution System fish screening cleaning, repair and  


maintenance.  A new activity conducted by DWR and Reclamation. 
 
5. Salinity monitoring – new activities to be conducted by DWR and Reclamation: 


• Salinity monitoring, station maintenance, repair, and replacement. It would include 
equipment maintenance such as parts replacement, calibration, and cleaning. 
Many of these activities would be done above the water or adjacent to the water 
on the levee bank. Stilling well replacement and walkway/platform piling 
replacement would involve removal by tractors and trucks operated from the 
existing roadway/levee and excavators or cranes operated from the 
roadway/levee or barge and would only occur once every 5 to 10 years; 


• Salinity monitoring, station relocation, installation, and removal. Removal of a 
monitoring station would not disturb an area of greater than 400 square feet. New 
monitoring stations would not disturb an area of greater than 50 square feet. 


 
Runoff from the Project site discharges into Suisun Bay. The Project is in the Suisun Bay 
hydrologic unit 207.10.    
 
Impacts: The total amount of annual excavation and temporary fill for the project would 
vary from year to year, but would be limited to a maximum of 443,000 cubic yards of 
earthen material. This is the same cap currently allowed under the existing RGP3. Interior 
ditch cleaning by property owners of managed wetlands typically ranges between 60,000 
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and 200,000 cubic yards of excavation. However, in years when maintenance of the RRDS, 
MIDS, and GYS facilities is required, the amount of material excavated could approach the 
443,000 cubic yard maximum. Placement of new riprap in areas not previously riprapped 
on the exterior side of levees would be limited to 67 linear feet per year on average for the 
RGP. Placement of riprap on the side slopes of interior ditches would not exceed 200 linear 
feet per year on average for the RGP.  
 
The operations in the managed wetlands often result in discharges of water with low 
dissolved oxygen (DO) less than 5 mg/l and high methylmercury (MeHg) to tidal sloughs 
primarily during the initial fall flood-up period. Past low DO events resulted in fish kills in 
tidal sloughs in the northwest Marsh. The Peytonia Slough, Boynton Slough, Goodyear 
Slough, Cordelia Slough, and the upper reaches of Suisun Slough have exhibited the most 
significant low DO problems. 
 
Water Board staff finds that the Project proponents have taken appropriate steps to avoid 
and then to minimize impacts, as required by the San Francisco Bay Basin Water Quality 
Control Plan (Basin Plan). 
 
Mitigation: Permanent and temporary impacts related to the current operation and 
maintenance of managed wetlands in the proposed Project area have been offset by the 
Suisun Marsh Mitigation Agreement of 2005. Under the agreement, the Applicants continue 
to preserve, manage and maintain 2500 acres of managed and tidal wetlands in Suisun  
Marsh as conservation areas. The Applicants will implement appropriate best management 
practices (BMPs) to minimize erosion, sedimentation, and pollutant transport to waters of 
the State while conducting the permitted activities.   
 
The CDFW and SRCD staff prepared a Conceptual Model for Managed Wetlands in Suisun 
Marsh in 2007. The document describes existing conditions and operations on managed 
wetlands in Suisun Marsh. The Applicants have participated in a 2-year study in Suisun 
Marsh that resulted in the Final Evaluation Memorandum Strategies for Resolving Low 
Oxygen and Methylmercury Events in Northern Suisun Marsh (Report), dated May 2011. 
The study involved intensive field data collection in selected managed wetlands and their 
adjacent tidal sloughs with previously documented low DO and high MeHg concentrations. 
The study evaluated effectiveness of some BMPs related to water management operations, 
and soil and vegetation management practices. The Report provides specific information 
about BMPs for the initial flood-up period, which also involves maximizing the use of 
Fairfield-Suisun Sewer District treated wastewater. Additionally, the Report provides 
recommendations for implementation of selected BMPs that have improved water quality in 
the study area, the need for further evaluations, and the need to develop new site specific 
activities. 
 
The Applicants have been collaborating with the Water Board staff to establish technically 
feasible BMPs to attain water quality standards in Suisun Marsh. This collaboration is 
expected to continue while working on a multi pollutant Total Maximum Load (TMDL) to 
address dissolved oxygen and mercury problems in Suisun Marsh. When completed and 







Mr. Chappell                                                                                Suisun Marsh RGP3 Reissuance  
CIWQS Pl. ID. 792443 - 5 - June 27, 2013 
 
 
approved, the TMDL may impose additional requirements necessary to improve water 
quality in Suisun Marsh. 
 
CEQA: The Suisun Marsh Habitat Management, Preservation, and Restoration Plan 
EIS/EIR was prepared by the U.S. Bureau of Reclamation, the U.S. Fish and Wildlife 
Service, and CA Department of Fish and Game in November 2011. On December 22, 
2011, CDFW filed a Notice of Determination of CEQA compliance (SCH#2003112039).    
 
California Wetlands Portal: It has been determined through regional, state, and national 
studies that tracking of mitigation/restoration projects must be improved to better assess 
the performance of these projects, following monitoring periods that last several years. In 
addition, to effectively carry out the State’s No Net Loss Policy for wetlands, the State 
needs to closely track both wetland losses and mitigation/restoration project success. 
Therefore, we require that the Applicant use the California Wetlands Form to provide 
Project information related to impacts and mitigation/restoration measures (see Condition 
No. 10 of this Certification). An electronic copy of the form and instructions can be 
downloaded at: http://www.waterboards.ca.gov/sanfranciscobay/certs.shtml. Project 
information concerning impacts and mitigation/restoration will be made available at the web 
link: http://www.californiawetlands.net. 
  
Certification:  I hereby issue an order certifying that any discharge from the referenced 
project will comply with the applicable provisions of sections 301 (Effluent Limitations), 302 
(Water Quality Related Effluent Limitations), 303 (Water Quality Standards and 
Implementation Plans), 306 (National Standards of Performance), and 307 (Toxic and 
Pretreatment Effluent Standards) of the Clean Water Act, and with other applicable 
requirements of State law. This discharge is also regulated under State Water Resources 
Control Board Order No.  2003 - 0017 - DWQ, "General Waste Discharge Requirements for 
Dredge and Fill Discharges That Have Received State Water Quality Certification" which 
requires compliance with all conditions of this Water Quality Certification. The following 
conditions are associated with this certification: 
 
1. The Project shall be constructed in conformance with the Project description in the 


application materials, which were received over the period July 20, 2012 through June 
18, 2013. Any additional work or variation from the described work is not authorized 
unless approved in writing by the Water Board Executive Officer prior to 
implementation. 


 
2. No debris, soil, sand, cement, concrete, or washings thereof, or other construction 


related materials or wastes, oil or petroleum products or other organic or earthen 
material shall be allowed to enter into, or be placed where it may be washed by rainfall 
or runoff into waters of the State. When operations are completed, any excess material 
shall be removed from the work area and any areas adjacent to the work area where 
such material may be washed into waters of the State. 


 
3. Disturbance or removal of vegetation shall be minimized.  The Project site shall be 


stabilized through incorporation of appropriate BMPs, including the successful re-



http://www.waterboards.ca.gov/sanfranciscobay/certs.shtml
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establishment of native vegetation to enhance wildlife habitat values, and to prevent 
and control erosion and sedimentation. 


 
4. No equipment shall be operated in areas of flowing or standing water. No fueling, 


cleaning, or maintenance of vehicles or equipment shall take place within any areas 
where accidental discharge to waters of the State may occur.  


 
5. The Certification does not allow for the take, or incidental take, of any special status 


species. The Applicants shall utilize the appropriate protocols, as approved by 
CDFW, NMFS, and/or FWS, to ensure that project activities do not adversely impact 
water quality or the beneficial use of the Preservation of Rare and Endangered 
Species. 


6. The Applicants shall implement water management and vegetation BMPs based on 
the Conceptual Model for Managed Wetlands in Suisun Marsh dated 2007, the Final 
Evaluation Memorandum Strategies for Resolving Low Oxygen and Methylmercury 
Events in Northern Suisun Marsh dated May 2011, and other new scientific 
information and regulatory requirements. The Applicants shall describe 
implemented actions and the effectiveness of BMPs in the annual report required 
under the Condition No. 8. 


7. The Applicants shall propose a monitoring plan to measure DO concentrations in 
selected sloughs beginning in fall 2013. The monitoring should start one week prior 
to the fall flood-up cycle of the managed wetlands in tidal sloughs that have already 
exhibited significant low DO levels. The sloughs to be monitored are: Peytonia 
Slough, Boynton Slough, lower Cordelia Slough, Goodyear Slough, and the upper 
reaches of Suisun Slough north of Volanti Slough. Monitoring shall continue until 
mid-November when the temperatures are low. The DO monitoring must include 
locations at managed wetlands, and upstream and downstream of major points of 
discharge in the tidal sloughs. The sampling frequency and spatial extend must be 
sufficient to determine ambient DO levels before the discharge occurs and to 
determine whether water quality objectives for DO in the receiving waters within the 
discharge area are met after the release of water from the managed wetlands.      
No later than August 15, 2013, the Applicants shall submit to the Water Board 
Executive Officer for review and approval a workplan for DO monitoring in the 
northwest Suisun Marsh. 


 
8. The Applicants shall submit annual reports acceptable to the Executive Officer no 


later than March 31, starting in 2014. The annual reports shall describe activities 
performed during the previous calendar year. The annual reports must comprise the 
following: (a) description of managed wetlands operation and maintenance activities 
performed as authorized by the RGP3, including an estimate of the acreage of 
wetlands temporarily impacted, any new control measures used during the previous 
year to further minimize impacts to jurisdictional waters from permitted activities, 
and any new measures planned for the current year to further minimize these 
impacts; (b) detailed account of the implemented management actions and the 
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effectiveness of BMPs listed in the Condition No.6; (c) summarize the results of the 
DO monitoring including Executive Summary, description of the BMPs that were 
implemented to address low DO concentrations in discharges from managed 
wetlands, location of the BMPs, and the level of implementation. If monitoring shows 
that DO levels in the sloughs are not meeting the water quality standards 
established in the Basin Plan, then the report shall identify additional or improved 
BMPs that will be implemented, and/or at an increased level of implementation, to 
prevent lowering of DO in the receiving waters below Basin Plan water quality 
standards. The annual reports shall include an implementation schedule for the 
additional or improved BMPs. 


 
9. The Applicants shall submit to the Water Board each month a work summary  


report about activities covered by the Permit that are proposed by various 
owners/operators by the first day of each month.  


10. The Applicants are required to use the California Wetlands form to provide Project     
information describing impacts and mitigation/restoration measures.  Within 14 days 
from the date of this certification, a completed California Wetlands form shall be 
submitted electronically to habitatdata@waterboards.ca.gov or shall be submitted 
as a hard copy to both: 1) the Water Board at the address specified on the 
letterhead, to the attention of California Wetlands Portal and 2) to the San 
Francisco Estuary Institute, 4911 Central Avenue, Richmond, CA, 94804 to the 
attention of California Wetlands Portal. 
 


11. Before using any imported upland soil fill material to reinforce levees adjacent to the 
aquatic habitat at the Project site, the Applicants shall submit acceptable to the 
Executive Officer a Source Material Characterization Report demonstrating that the 
soil is appropriate for reuse in the proposed location(s). The report shall provide 
information about collected and test soil samples to assure that the reuse of soil at 
the site is protective of the beneficial uses of waters of the State. The Draft 
Sediment Screening and Testing Guidelines, available at: 
http://www.spn.usace.army.mil/conops/beneficialreuse.pdf will be used for 
determining the acceptability of reusing imported soils on site. 


12. This certification action is subject to modification or revocation upon administrative or 
judicial review, including review and amendment pursuant to Section 13330 and 
Section 3867of the California Water Code (CWC), Title 23 of the California Code of 
Regulations (23 C.C.R.). 
 


13. Certification is not intended and shall not be construed to apply to any activity 
involving a hydroelectric facility and requiring a FERC license or an amendment to a 
FERC license unless the pertinent certification application was filed pursuant to 23 
C.C.R. Subsection 3855(b) and that application specifically identified that a FERC 
license or amendment to a FERC license for a hydroelectric facility was being sought.  
 



mailto:habitatdata@waterboards.ca.gov
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14. Certification is conditioned upon total payment of the full fee required in State 


regulations (23 CCR Section 3833) and owed by the applicant. The fee for the 
proposed Project is $1,776.00 and it has been paid in full.  


  
This certification applies to the Project as proposed in the application materials. Please 
be advised that failure to implement the Project as proposed is a violation of this water 
quality certification. Violation of water quality certification is a violation of state law and is 
subject to administrative civil liability pursuant to CWC Section 13350. Failure to meet 
any condition of a certification may subject you to civil liability imposed by the Water 
Board to a maximum of $5000 per day of violation or $10 for each gallon of waste 
discharged in violation of the certification. Also, any requirement for a report made as a 
condition to this action (Condition Nos.  6, 7, 8, 9, 10, 11) is a formal requirement 
pursuant to CWC Section 13267, and failure to submit, late or inadequate submittal, or 
falsification of such technical report(s) is also subject to civil liability. 
 
Should new information come to our attention that indicates a water quality problem with 
this Project, the Water Board may issue Waste Discharge Requirements pursuant to 23 
CCR Section 3857. 
 
If you have any questions, please contact Jolanta Uchman at (510) 622-2432, or email 
JUchman@waterboards.ca.gov.    
 
 


Sincerely, 


 
William B. Hurley 
Acting Division Chief   for 


        
 
        Bruce H. Wolfe 


Executive Officer 
 
Cc: SWRCB-DWQ, Mr. Bill Orme, Stateboard401@waterboards.ca.gov 
 US EPA Region 9, Mr. Jason Brush WTR-8, R9-WTR8-Mailbox@epa.gov  


USACE SF Regulatory Branch 
Ms. Jane Hicks,  Jane.M.Hicks@usace.army.mil 
Ms. Laurie Monarres,  Laurie.A. Monarres@usace.army.mil  
Mr. David Wickens,   David.M.Wickens@usace.army.mil  


US FWS  Mr. Ryan Olah,  Ryan_Olah@fws.gov  
NMFS  Mr. Gary Stern,  Gary_Stern@noaa.gov  
CDFW  Ms. Karen Weiss,  Karen.Weiss@wildlife.ca.gov  
SF Bay RWQCB  Ms. Barbara Baginska,  Barbara.Baginska@waterboards.ca.gov 
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105 Sweetwater Gun Club 405 Sunrise Duck Club 532 Windmill Club 905 Mallard Farms 
106 Ornbaun Kennels 406 Teal Duck Club 536 Marsh Club 906 Wreck Slough 


108 Ambrose Ranch 407 Ibis Duck Club 537 Westwind Duck Club 907 River Dog's Retreat 


110 SM Hunting Preserve 409 Franciscan Marshview 538 Merganser Farms 908 Montezuma Ranch 


112 Suisun Farms 410 Gibson's Horseshoe 539 Tule Red 909 Montezuma Wetlands 


113 Tule Farms Club 411 Greenlodge Club 601 Can-Can Duck Club 910 Dante Farms 


116 Paoli Farms 412 Tule Hilton 604 Blacklock Ranch 912 Honker Bay Farms 


117 Mallard Inn Duck Club 413 Sprig A Teal 605 Wohn Hunting Club 913 Ninelands 


118 Windsong Duck Club 414 Roos Duck Club 607 Ducks A- Go Go 915 Delta Shoots 


120 WCHB  / Tank Pond 415 Arnold Ranch 608 Shurshot Gun Club 916 A & B Duck Club 


121 DBI  / Forrest Pond 417 Tule Belle 609 Black Dog Gun Club 917 Island 


122 Gray Goose 418 Cygnus Gun Club 610 Westwind Duck Club 923 Lanzafame 


123 Walnut Creek Gun Club 419 Miramonte Duck Club 611 The Sleeping Pintail 926 Webfoot Duck Club 


124 Fat Hen 420 Antioch Golden Eye 613 Kirby Hills 927 Spoonbill Club 


125 North End Club 422 DFG  Family Club W. 618 Hidden Cove 928 Hi Gunner Club 


126 Whistler Gun Club 423 The Family Gun Club 619 Schafer Farms 929 Riverside Gun Club 


128 Mrs. Murphy's 424 Joice Island Gun Club 621 Stone Duck 930 Hit & Miss Club 


129 WCHB  / Peltier Property 425 California Farms 623 Frost Slough 931 Delta Farms 


130 A.D. Seeno  / Track 
Property 


426 Tip End Gun Club 625 Pintail Ranch 932 Concord Farms 


131 Jacksnipe Gun Club 501 The Island Club 627 Honegger Ranch 933 Newell's Club 


132 Hollywood Duck Club 502 Grizzly Duck Club 631 DWR- Meins Landing 940 Spinner Island 


133 Shelldrake Duck Club 503 Montezuma Gun Club 632 Sheriff Pond   


207 Lang Tule Ranch 504 Gum Tree Farms 633 Boles Pond   


211 Wings Landing 505 DUXRUS 634 Grizzly Hilton   


213 Rush Ranch 506 Four Winds Duck Club 635 DWR-Blacklock Restore   


219 Volanti Duck Club 507 Grizz/Fizz Club 701 Good Year Club   


220 Joice Island Mallard 508 Little West Wind Duck 702 Morrow Island Land Co   


302 Pickleweed Ponds 509 Garben Ranch 703 The Friendly Godfather   


303 Potrero Duck Club 510 The Honkers Club 704 Stone Enterprises   


304 Denverton Land Co 513 Grizzly King Gun Club 705 Mulberry Land Co   


305 Marianno's 514 Tree Slough Farms 706 Mallard Haven Club   


312 Denverton Ranch 515 Long Point Land Co 707 Goodyear Land Dvlpmt   


317 Brass Button 2 516 Bent Barrel Duck Club 715 Fleetside Farms   


318 Brass Button 517 Wild Turkey 721 Silver Sprig   


319 Stolte Farms 518 Mendoza Gun Club 801 Buckler Point, Inc   


320 Tule Meadows Club 520 Grizzly Ranch 802 Rich Island Gun Club   


321 Greenhead Duck Club 522 Peidmont Rod & Gun 803 St. Germain Duck Club   


322 Overlook Club 525 Balboa Farms 804 Sprig Farm   


323 Ducks & R 526 Flatlander 806 Grey Island Gun Club   


329 Flying D 527 Delta King 807 Wheeler Island   


330 Wildwing Duck Club 528 Grizzly Fairview Farms 901 San Souci Land Co   


331 Tonnesen Ranch 529 Sprigsville Ranch 902 Atlantis Gun Club   


402 Golden Gate Duck Club 530 Bul-Rush Farms 903 Blue Bird Club   


404 Cordelia Gun Club 531 Gang Bang Duck Club 904 Wingnuts   


 












 
 
 


 


June 4, 2014 
CIWQS Place ID 792443 


 
Sent via electronic mail: No hardcopy to follow 
  
Suisun Resource Conservation District  
2544 Grizzly Island Road  
Suisun, CA 94585  
Attention: Mr. Steven Chappell  
SChappell@SuisunRCD.org  
 
California Division of Fish and Wildlife  
2109 Arch-Airport Road, Suite 100 
Stockton, CA  95206 
Attention: Mr. James Starr  
Jim.Starr@wildlife.ca.gov 
  
Department of Water Resources  
Division of Environmental Services  
3500 Industrial Blvd.  
Sacramento, CA 956913  
Attention: Ms. Kristin Garrison  
Kristin.Garrison@water.ca.gov 
  
U.S. Bureau of Reclamation  
801 I Street, Suite 140  
Sacramento, CA 95814  
Attention: Mr. Gregory Krzys  
gkrzys@usbr.gov 
 
 
Subject:  Conditional Water Quality Certification for the Suisun Marsh Exterior 
  Levee Maintenance Dredging Program, Solano County 
 
Dear Ladies and Messrs.: 
 
We have reviewed the water quality certification application submitted by the Suisun Resource 
Conservation District (SRCD) on behalf of the California Department of Fish and Wildlife 
(CDFW), the Department of Water Resources (DWR), U.S. Bureau of Reclamation 
(Reclamation), and SRCD (Applicants) for the proposed exterior levee maintenance dredging 
program (Project) in Suisun Marsh. We have determined that the Project, as proposed, will not 
violate State water quality standards, and accordingly issue conditional Clean Water Act Section 
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401 water quality certification for the Project. You have applied for U.S. Army Corps of 
Engineers (Corps) authorization under a Letter of Permission pursuant to Section 404 of the 
Clean Water Act (33 U.S.C. § 1344) and Section 10 of the Rivers and Harbors Act (33 U.S.C. § 
403).   
 
Project Location 
The project is located in Suisun Marsh, which is bounded to the west by Interstate 680, Highway 
12 to the north, Shiloh Road and Collinsville Road to the east, and Suisun Bay to the south 
(Figure 1). For management purposes, the Marsh is divided into four regions, plus the major 
Montezuma Slough, which is the boundary between several regions (Figure 2). The dredging 
program applies to approximately133.47 of the 199.82 miles of exterior levees that separate the 
managed wetlands of Suisun Marsh from bays, sloughs, and dredger cuts. The remaining 66.35 
miles of exterior levees, defined as “no dredging segments,” have adjacent vegetated berms 
greater than 50 feet wide, making dredging at these locations impractical. Figure 3 delineates 
both the active dredging levee segments and the no dredging segments. 
 
Project Description 
This Project is one component of the Suisun Marsh Habitat Management, Preservation, and 
Restoration Plan (SMP), a comprehensive 30-year plan designed to address the management of 
the varied resources within the Marsh. Other components, such as ditch and levee maintenance 
activities not involving dredging outboard of exterior levees, managed wetland habitat 
maintenance, water control structure maintenance, and salinity monitoring are regulated under a 
separate water quality certification dated June 27, 2013, issued for the Corps’ Regional General 
Permit Number 3. 


The Project purpose is to provide higher quality fill material for exterior levee repairs, and to 
improve drainage in cut channels, by removing accumulated silt that impairs managed wetland 
drainage and water control structure tidal operations. The exterior levee system protects 
thousands of acres of State and private land managed for wildlife habitat, endangered species 
habitats, Delta water quality, and physical infrastructure such as dwellings, structures, gas wells, 
power transmission lines, petroleum pipelines, and County roads.  Material currently used for 
levee repairs comes mainly from interior ditch cleaning and pond bottom grading of managed 
wetlands. This material is typically of poor quality for exterior levee use because it is high in 
organic matter/peat, requiring more frequent levee maintenance, causing an increase in managed 
wetland subsidence, and weakening existing levee foundations. Sediment in the adjacent tidal 
sloughs comprises primarily silts and clays, significantly better material for levee integrity and 
long-term durability than the peaty soils from managed wetlands.   


Implementation of the dredging program will allow private landowners (represented by SRCD), 
CDFW, and DWR to dredge material from tidal areas adjacent to the exterior levees of Suisun 
Marsh and use it for levee maintenance and repair. Up to a maximum of 100,000 cubic yards 
(cy) of material could be dredged from a maximum surface area of 19.83 acres (90,490 linear 
feet) in major and minor tidal sloughs, dredger cuts, and bays on an annual basis. This equates to 
a maximum total of 1,000,000 cy of dredged material for the duration of the 10-year Corps Letter 
of Permission. The annual allotment for dredging within each region of the Suisun Marsh Plan 
will be allocated between State and private properties, depending on levee needs, and volume 
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limitations determined by habitat types in adjacent waterways. Dredging will be limited to a 
maximum of 2.1 cy per linear foot of channel. 
 
Affected Waterways – Dredging will occur in the following tidal aquatic habitats located 
adjacent to the levees to be maintained:  
 


• Bays – Open water areas that extend offshore from levees or the water side of tidal 
emergent vegetation. Major bays in the Suisun Marsh region include Suisun, Grizzly, and 
Honker Bays to the Contra Costa County line, and Little Honker Bay.  


 
• Major Sloughs – Montezuma and Suisun Sloughs are classified as major. These two 


sloughs have a combined acreage of 2,212 acres and consist of both shallow and deep 
channels.  


 
• Minor Sloughs – Minor sloughs include Cordelia, Goodyear, Chadbourn, Peytonia, 


Boynton, Hill, Cut off, Cross, Nurse, First Mallard, Second Mallard, and Denverton. 
Minor sloughs are made up of shallow channel habitats and have a combined acreage of 
1,108 acres.  


 
• Dredger Cuts – These areas are tidally inundated, manmade borrow ditches adjacent to 


the toe of the existing exterior levees, isolated from the adjacent minor and major sloughs 
by vegetated berms. Dredger cuts are distributed throughout the Marsh and are very 
shallow channels.  


 
The following table shows the proposed annual dredge volume per waterway type in each Marsh 
region. 


Proposed Dredging Volume per Waterway Type and Marsh Region 
Waterway Type Region 1 


Volume (cy) 
Region 2 


Volume (cy) 
Region 3 


Volume (cy) 
Region 4 


Volume (cy) 
Montezuma 


Slough 
Volume (cy) 


Total 
Volume 


(cy) 
Bays 0 0 100 4,000 0 4,100 
Major Sloughs 2,100 10,700 0 0 16,000 28,800 
Minor Sloughs 21,600 8,900 3,000 2,400 0 35,900 
Dredger Cuts 6,300 2,700 4,500 10,500 7,200 31,200 
Total 30,000 22,300 7,600 16,900 23,200 100,000 
 
Dredged material will be used for major levee maintenance, which involves topping the levee 
crown and backslope, and minor levee maintenance, which involves only topping the levee 
crown. Approximately 50% of the annually dredged material will be used for major levee 
maintenance and 50% will be used for minor levee maintenance. Levees requiring more 
extensive repairs fall outside the scope of the Project and will be regulated via individual project 
certifications. 
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Dredging Program Administration - SRCD will act as the first-line gatekeeper for dredging 
applications. Landowners will submit dredging request applications to SRCD and CDFW in the 
early part of each year (January 1 through April 30). The applications will need to contain all 
necessary information to determine compliance with the Program, including a detailed map of 
the proposed site, dimensions of the levee, the cubic yardage requested, description of the 
dredging source site conditions (waterway type and region), photo documentation of current 
conditions, type of equipment proposed to conduct the work, and GPS coordinates of the extent 
of the proposed project. SRCD will sort the applications within each of the Marsh’s regions to 
compare the sum of the landowners’ annual dredging requests with the annual regional dredging 
caps. SRCD will also review all applications for completeness and check the past history of 
dredging program participation at each site. In March of each year, SRCD, CDFW, and the 
regulatory agencies will meet to discuss annual summary report for the previous year so that they 
can determine whether the modifications to the program are necessary before the next years’ 
work and administration are initiated. 
 
Between May 1 and May 30, SRCD and CDFW will conduct inspections of applicants’ sites to 
assess current conditions, account for any special considerations such as listed species’ 
restrictions, ensure avoidance of sensitive areas, and review proposed dredging methods for 
suitability. SRCD will preliminarily allocate dredging volumes to the applicants and submit these 
recommended volumes and locations in an annual dredging work plan approval request to the 
Water Board per Condition 1of this certification. Water Board staff will review the work plan 
and provide written concurrence.  
 
Dredging work activities will be completed between August 1 and November 30 of each year, or 
between September 1 and November 30 if adjacent to designated exterior levee segments to 
avoid impacts to breeding California clapper rails. SRCD will conduct post-construction 
inspections and collect work-completed reports from each of the permittees. Prior to January 31, 
SRCD will submit annual dredging activity summary reports to Water Board staff as described in 
Condition 6. 
 
Dredging Equipment/Methods – Two methods of dredging are proposed: 1) land-based long 
reach excavator working from the crowns of the levees, and 2) floating barge-mounted excavator 
or clamshell bucket dredge working from the water. Dredging from a floating barge has the 
additional advantages of providing water access to the site and allowing the removal of sediment 
from deeper areas of the sloughs and channels due to increased reach and distance from the levee 
crown.   
 
Regardless of the equipment/method used for dredging, the dredged material, after initial 
placement on the levee, will be smoothed and compacted with the excavator or clamshell bucket, 
creating a uniform layer that may range from 1 to 2 feet deep. After 2 to 3 months of drying time, 
the dredged material will be disked and graded to integrate it with the soil in the existing levee. 
 
Navigational Dredging Sources of Material - Navigational dredging projects in the San Francisco 
Bay and Delta regions may also provide a source of levee maintenance material provided it is 
adequately characterized for physical and chemical suitability (e.g., it is fined grained, with 
minimal organic carbon and has pollutants at or below background concentrations). Sediment 
characterization will take place under the direction of the Dredged Material Management Office, 
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which consists of several State and federal regulatory agencies, including the Water Board, with 
jurisdiction over dredging and dredged material disposal and beneficial reuse. The major 
constraints to importing dredged material from outside the Marsh are limited draft and waterside 
access for barge offloading onto the levees, and the added cost of transporting and offloading 
imported material. 
 
Fish Screen Dredging - There are sixteen fish screens that are part of the water control structures 
located in the Marsh. The screens experience significant siltation problems. Silt is deposited 
around these screens, which impedes the operation of the screens and screen-cleaning brushes. 
Every few years a relatively small amount of material must be removed from the fish screen 
basins (about 20 to 100 cubic yards each) by dredging. (This amount is included in the total 
1,000,000 cubic yards proposed for dredging in the Marsh for the duration of the Project). 
Alternative measures (e.g., trying to move silt by hand) have been ineffective. Dredging around 
fish screens will be done during low tide to minimize in-water work and minimize turbidity. 
Dredged sediment will be placed on the crown or landside slope of the exterior levee adjacent to 
the fish screen. In instances where material cannot be used adjacent to the dredging site, the 
material may be used on other levees within Suisun Marsh, following the same environmental 
commitments as identified in the SMP. 
 
Impacts 
The Project could impact up to a maximum of 19.83 acres or 90,446 linear feet (17.13 linear 
miles) of waters of the U.S. and State per year. These waters provide habitat for several federal 
and State threatened and endangered species that could be adversely impacted by dredging. 
 
Dredging activities will be tracked by SRCD to ensure dredging does not occur more often than 
once every 3 years on any single levee segment and does not remove material deeper than 4 feet 
(relative to the pre-dredge sediment surface elevation) per dredging cycle.  
 
Benthic Disturbance - Dredging will disturb benthic habitat and remove sediment-dwelling 
invertebrate prey organisms which provide forage for many fish species in Suisun Marsh. NOAA 
National Marine Fisheries Service (NMFS) defines recovery as the later phase of benthic 
community development following disturbance, when species that inhabited the area prior to 
disturbance begin to re-establish. Rates of recovery can vary from several months to several 
years based on various location-specific physical factors. Because dredging will not occur at the 
same location more than once in a 3-year period, on a rolling basis, some level of benthic 
invertebrate recovery will occur between dredging events. Benthic monitoring proposed in the 
SMP (SMP Biological Assessment Appendix E) will provide further information regarding 
dredging impacts to benthic communities and their rates of recovery. 
 
Wetland Fill - Major levee repair will not result in the widening of the exterior levee toe on the 
inboard (managed wetland) side; therefore no dredged material will be intentionally discharged 
into wetlands considered waters of the U.S. or waters of the State. Material used for backslope 
stabilization during major levee maintenance could, however, incidentally impact waters of the 
U.S. and State, but impacts would be temporary.  
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The U.S. Fish and Wildlife Service (USFWS) and NMFS issued Biological Opinions on June 10, 
2013, and July 3, 2013, respectively, in response to the Biological Assessments submitted by 
Reclamation. The Applicants submitted an incidental take permit (ITP) application to CDFW on 
February 21, 2014. The ITP is currently under preparation. The Applicants will provide a copy of 
the ITP to Water Board staff immediately after CDFW issues it.  
 
Avoidance, Minimization, and Mitigation Measures 
The following is a summary (partial list) of the measures that the Applicants will perform to 
avoid and minimize impacts as conditions of this certification.  
 
Timing Restrictions  


•  Dredging will be performed during the window of August 1 through November 30 
when certain special status fish species (delta smelt and listed salmonids) are less likely 
to be in the Marsh.  


 
• To avoid the disturbance of California clapper rails, activities within or adjacent to 


designated tidal marsh areas would be avoided during the breeding season from 
February 1 through August 31.  


 
Construction Practices - Best management practices (BMPs) to avoid and minimize impacts to 
the aquatic environment will include the following: 


• Dredging will not occur in areas that have been tidally restored.  
 
• A berm will be constructed on the channel-side of the levee crown to prevent runoff 


into adjacent aquatic areas (e.g., bays, major and minor sloughs, and dredger cuts).  
 
• Both emergent and submerge aquatic vegetation will be avoided during dredging 


activities. No dredging will be allowed in areas that would disturb or remove 
vegetation.   


 
• Dredging will not be allowed in channels separated from the levees by vegetated berms 


greater than 50 feet wide. In these areas, the primary source of material for maintenance 
will come from the adjacent managed wetlands or will be imported from areas outside 
the Marsh.  


 
Mitigation - Permanent and temporary impacts related to the current operation and maintenance 
of managed wetlands in the proposed Project area, including maintenance of exterior levees, 
have been offset by the Suisun Marsh Mitigation Agreement of 2005. Under the agreement, the 
Applicants continue to preserve, manage, and maintain 2500 acres of managed and tidal 
wetlands in Suisun Marsh as conservation areas. 
 
Water Board staff finds that the Project proponents have taken appropriate steps to avoid, 
minimize, and mitigate impacts, as required by the San Francisco Bay Basin Water Quality 
Control Plan (Basin Plan). 
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California Environmental Quality Act (CEQA) 
USFWS, Reclamation, and CDFW published a final Environmental Impact 
Statement/Environmental Impact Report (EIS/EIR) for the Suisun Marsh Habitat Management, 
Preservation, and Restoration Plan on December 6, 2011. On December 22, 2011, CDFW filed a 
Notice of Determination of CEQA compliance (SCH#2003112039). The Water Board, as a 
responsible agency under CEQA, has considered the EIS/EIR and finds that the Project, as 
described above and conditioned by this certification, will not have significant environmental 
effects that are within the Water Board’s purview and jurisdiction. 
 
Certification and General Waste Discharge Requirements 
I hereby issue an order certifying that any discharge from the referenced project, as conditioned 
by this Certification and Order, will comply with the applicable provisions of CWA sections 301 
(Effluent Limitations), 302 (Water Quality Related Effluent Limitations), 303 (Water Quality 
Standards and Implementation Plans), 306 (National Standards of Performance), and 307 (Toxic 
and Pretreatment Effluent Standards), and with other applicable requirements of State law.  This 
discharge is also regulated under State Water Resources Control Board Order No. 2003-0017-
DWQ, "General Waste Discharge Requirements for Dredge and Fill Discharges That Have 
Received State Water Quality Certification," which requires compliance with all conditions of 
this Water Quality Certification.  The following conditions are associated with this certification: 
 


1. The Applicants shall submit an annual dredging work plan to the Water Board at least 60 
days prior to the start of dredging activity. Each annual work plan shall include, but not 
be limited to, the following for each dredging site:  


- A detailed map of the proposed site  
- Dimensions of the levee 
- Proposed dredge volume 
- Description of the dredging source site conditions (waterway type and region) 
- Photo documentation of current conditions 
- Results of pre-dredge emergent and submerged vegetation surveys showing 


absence of vegetation in dredging footprint 
- Type of equipment proposed to conduct the work  
- GPS coordinates of the extent of the proposed project 
- Clapper rail surveys, if applicable per condition 7 
 


Dredging shall not commence until Water Board staff has issued written concurrence that 
the annual work plan is consistent with the Project as described in the application and this 
certification. 
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2. Annual dredging volumes shall be allocated between State and private properties, 
depending on levee maintenance needs, as follows: 


Annual Dredging Volume Limits per Waterway Type and Marsh Region 
Waterway Type Region 1 


Volume (cy) 
Region 2 


Volume (cy) 
Region 3 


Volume (cy) 
Region 4 


Volume (cy) 
Montezuma 


Slough 
Volume (cy) 


Total 
Volume 


(cy) 
Bays 0 0 100 4,000 0 4,100 
Major Sloughs 2,100 10,700 0 0 16,000 28,800 
Minor Sloughs 21,600 8,900 3,000 2,400 0 35,900 
Dredger Cuts 6,300 2,700 4,500 10,500 7,200 31,200 
Total 30,000 22,300 7,600 16,900 23,200 100,000 


 
3. Screening Procedures for Imported Dredged Material: Data characterizing the quality of 


all navigational dredged material (e.g., Bay sediments) proposed for use on Marsh 
exterior levees shall be submitted to Water Board staff for review and approval prior to 
placement. This review shall be coordinated through the Dredged Material Management 
Office (DMMO). Sediment characterization shall follow the protocols for bulk sediment 
chemistry analysis specified in:  


• The DMMO guidance document “Guidelines for Implementing the Inland Testing 
Manual in the San Francisco Bay Region” (Corps Public Notice 01-01, or most 
current version); and,  


• The Water Board May 2000 staff report “Beneficial Reuse of Dredged Materials: 
Sediment Screening and Testing Guidelines,” or most current revised version.  


Only material that meets wetland surface quality chemistry screening guidelines as 
defined in the Water Board May 2000 staff report listed above may be used for levee 
rehabilitation and maintenance. Modifications to these procedures may be approved on a 
case-by-case basis pending the Applicants’ ability to demonstrate that the dredged 
material is unlikely to adversely impact water quality and the beneficial uses of adjacent 
water bodies. 


 
4. Dredging shall be limited to a maximum of 2.1 cy per linear foot of channel, a depth of 4 


feet below the pre-dredge sediment surface elevation, and shall not occur more than once 
every three years, on a rolling basis, on any single levee segment, as delineated by the 
levee segment boundaries shown in Figure 3.  


 
5. No emergent or submerged aquatic vegetation shall be removed during dredging 


activities. 
 


6. The Applicants shall submit annual dredging activity summary reports no later than 
January 31 of the year following the year in which the dredging activity takes place. The 
annual reports shall describe dredging and dredged material placement activities 
performed during the previous calendar year and shall include, but not be limited to the 
following:  


- Total annual landowner-requested dredging volume 
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- Total authorized volume 
- Breakdown of dredging activities by region and waterway type, including a map 


of levee segments maintained by dredging and pre- and post-dredging/placement 
photos for each levee segment 


- Actual dredging work completed, with volume calculations based on the 
measurement of post construction placed material on the levee crown and 
backslope.  


- Additional site-specific information for each levee segment as appropriate  
 


7. Dredging activities in all regions of the Marsh shall be limited to the work windows 
established by CDFW, NMFS, and USFWS in their Biological Opinions on the Suisun 
Marsh Plan, unless written authorization by the appropriate agencies to work outside 
these windows is provided to Water Board staff in advance of the out-of-window work 
starting. This condition is a conditional requirement to submit a technical report pursuant 
to Water Code section 13267. 
As shown in the following table, the applicable work window for this dredging project is 
August 1 through November 30 of any year, unless dredging will occur adjacent to tidal 
marsh where nesting California clapper rails may be present, in which case the work 
window is September 1 through November 30. 


Species of Concern Work Window Period Consulting 
Agency 


Chinook Salmon   June 1 through November 30 NMFS, 
CDFW1 


Steelhead Trout June 1 through November 30 NMFS 
Delta Smelt August 1 through November 30 USFWS, 


CDFW 
California Clapper Rail2 September 1 through November 30 USFWS, 


CDFW 
1If a federal agency and CDFW are both listed, CDFW generally defers to the federal agency 
2To avoid disturbing California clapper rails during the February 1 through August 31 breeding season 


 
8. This certification does not allow for the take, or incidental take, of any special status 


species. The Applicants are required, as prescribed in the State and federal endangered 
species acts, to consult with the appropriate agencies prior to commencement of the 
project. The Applicants shall use the appropriate protocols, as approved by DFW, NMFS, 
and/or USFWS, to ensure that project activities do not adversely impact Preservation of 
Rare and Endangered Species, a beneficial use of San Francisco Bay and its tributaries as 
set forth in the Basin Plan. 


 
9. The Applicants shall adhere to Project-applicable Terms and Conditions and Reasonable 


and Prudent Measures in the Biological Opinion on the Proposed Suisun Marsh Habitat 
Management, Preservation, and Restoration Plan and the Project-Level Actions, dated 
June 10, 2013 (Ref. No. 08ESMFOO-2012-F-0602-2) issued for the Project by USFWS. 


 
10. The Applicants shall adhere to Project-applicable Terms and Conditions and the 


Reasonable and Prudent Measures in the Biological Opinion on the Suisun Marsh Long-
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Term Habitat Management, Preservation, and Restoration Plan, dated July 3, 2013 
(Tracking No. 2012-2390) issued for the Project by NMFS, and the Conservation 
Recommendations in the Essential Fish Habitat Consultation also issued for the Project 
by NMFS on July 3, 2013. 


 
11. The Applicants shall submit an electronic copy of the CDFW Incidental Take Permit to 


Water Board staff immediately after it is issued and adhere to the conditions for the 
Project. 


 
12. Dredging around fish screens shall be conducted within 1.5 hours of Mean Lower Low 


Water to minimize in-water work and minimize turbidity. After completion of dredging, 
fish screens shall be opened as the tide returns, to allow residual suspended sediment to 
be drawn into the adjacent managed wetlands. In instances where the dredged material 
from fish screen maintenance cannot be placed on the crown or landside slope of the 
exterior levee adjacent to the fish screen, it may be used on other levees within the 
Marsh. 


 
13. Dredging shall be avoided within 200 feet of storm drain outfall and urban runoff 


discharge locations, unless pre-dredge contaminant testing (i.e., bulk sediment chemistry) 
is conducted in coordination with the DMMO per Condition 3 above. 


 
14. Dredging shall not occur in areas where tidal wetland habitat restoration has been 


performed. 
 


15. Releases of discharge water from managed wetlands shall cease for at least 3 days 
following dredging and dredged material placement on adjacent exterior levees. 
 


16. No dredging or construction related wastes, debris, petroleum products, or hazardous 
materials shall be allowed to enter into waters of the State, or be placed where they may 
be washed by rainfall or runoff, or otherwise discharge into waters of the State. When 
dredging and levee maintenance construction activities are completed, any excess 
material shall be removed from the work area and any areas adjacent to the work area 
where such material may be washed into waters of the State. 


 
17. A berm shall be constructed on the channel-side of the levee crown sufficient to prevent 


runoff into adjacent aquatic habitats. 
 


18. The Applicants or their representative shall notify Water Board staff immediately by 
telephone and e-mail whenever an adverse condition occurs as a result of this activity.  
An adverse condition includes, but is not limited to, a violation or threatened violation of 
conditions of this certification, or a release of petroleum products or toxic chemicals to 
waters of the State. Pursuant to Water Code section 13267, a written notification of 
adverse condition shall be submitted to the Water Board within 30 days of occurrence.  
The written notification shall identify the adverse condition, describe the action necessary 
to remedy the condition, and specify a timetable, subject to the modifications of the 
Water Board, for remedial actions. 
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19. This certification action is subject to modification or revocation upon administrative or 
judicial review, including review and amendment pursuant to section 13330 of the Water 
Code and section 3867 of Title 23 of the California Code of Regulations (23 CCR). 


 
20. This certification action is not intended and shall not be construed to apply to any 


discharge from any activity involving a hydroelectric facility requiring a Federal Energy 
Regulatory Commission (FERC) license or an amendment to a FERC license unless the 
pertinent certification application was filed pursuant to 23 CCR Subsection 3855(b) and 
that application specifically identified that a FERC license or amendment to a FERC 
license for a hydroelectric facility was being sought. 
 


21. This certification is valid through December 31, 2024. The SRCD is the applicant acting 
on behalf of numerous public and private landowners in the Suisun Marsh. At this time, 
the specific dredging locations, volumes, and participating landowners for the 10-year 
dredging program have not been identified, and the SRCD is not financially capable of 
prepaying the full application fee. Therefore, dredging more than 100,000 cy will require 
one or more amendments to the certification and payment of additional fees assessed per 
the increased volume of dredging according to the dredge and fill certification fee 
schedule in place at the time each amendment is approved. The cumulative sum total fee 
for the 10-year project, which would have a maximum dredge volume of 1,000,000 cy, 
shall not exceed the maximum fee in effect at the time each amendment is approved.   


 
22. Certification is conditioned upon full payment of the required fee as set forth in 23 CCR 


Section 3833. The total fee required for certification of the first phase of the subject 
project (i.e., of up to 100,000 cy) is $15,944, based on the fee schedule in effect in July 
2013 when Water Board staff determined the application to be complete. Water Board 
staff received payment in full on May 13, 2014. 


   
Conclusion  
This certification applies to the project as proposed in the application materials. Please be 
advised that failure to implement the project as proposed is a violation of this water quality 
certification. Any violation of water quality certification conditions is subject to administrative 
civil liability pursuant to Water Code sections 13268 and 13350. Failure to meet any condition of 
a certification may subject the Applicants to civil liability imposed by the Water Board to a 
maximum of $5,000 per violation day for violations of section of Water Code 13267 technical 
report requirements and $5,000 per violation day or $10 for each gallon of waste discharged in 
violation of this certification. 
 
We anticipate no further action on this request. Should new information come to our attention 
that indicates a water quality problem with this project, the Water Board may issue waste 
discharge requirements pursuant to 23 CCR section 3857. 
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If you have any questions, please contact Elizabeth Christian at (510) 622-2335 or by email to 
echristian@waterboards.ca.gov. 


       Sincerely, 


 


 


 


       For Bruce H. Wolfe    
       Executive Officer 


 
Attachments:  
 Figure 1. Suisun Marsh Dredging Program Project Location Map 
 Figure 2. Suisun Marsh Regions 
 Figure 3. Suisun Marsh Levee Segments 
  
cc w/attachments (all via email):   
State Water Resources Control Board (Stateboard401@waterboards.ca.gov) 
US EPA, WTR-8 (R9-WTR8-Mailbox@epa.gov) 
USACE, SF Regulatory Branch (David Wickens, David.M.Wickens@usace.army.mil) 
US FWS (Ryan Olah, Ryan_Olah@fws.gov)  
NMFS (Gary Stern, Gary_Stern@noaa.gov) 
 



mailto:David.M.Wickens@usace.army.mil

mailto:Gary_Stern@noaa.gov
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Figure 1.    Suisun Marsh Dredging Program 
 Project Location Map 
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Figure 2. Suisun Marsh Regions 
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Figure 3. Suisun Marsh Levee Segments 
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Public Law 89-234 
AN ACT 


To amend the Federal Water Pollution Control Act to establish a Federal 
Water Pollution Control Administration, to provide grants for research and 
development, to increase grants for construction of sewage treatment works, 
to require establishment of water quality criteria, and for other purposes. 


October 2, 1965 
[S. 4] 


Water Quality 
Act of 1965. 


70 Stat. 498. 


Administration. 


Be it enacted hy the Senate and House of Representatives of the 
United States of America in Congress assembled^ That (a) (1) section 
1 of the Federal Water Pollution Control Act (33 U.S.C. 466) is 
amended by inserting after the words "SECTION 1." a new subsection 
(a) as follows: 


" (a) The purpose of this Act is to enhance the quality and value of 
our water resources and to establish a national policy for the preven
tion, control, and abatement of water pollution." 


(2) Such section is further amended by redesignating subsections 
(a) and (b) thereof as (b) and (c), respectively. 


(3) Subsection (b) of such section (as redesignated by paragraph 
(2) of this subsection) is amended by striking out the last sentence 
thereof and inserting in lieu of such sentence the following: "The 
Secretary of Health, Education, and Welfare (hereinafter in this Act 
called 'Secretary') shall administer this Act through the Administra
tion created by section 2 of this Act, and with the assistance of an 
Assistant Secretary of Health, Education, and Welfare designated 
by him, shall supervise and direct (1) the head of such Administra
tion in administering this Act and (2) the administration of all other 
functions of the Department of Health, Education, and Welfare 
related to water pollution. Such Assistant Secretary shall perform 
such additional functions as the Secretary may prescribe." 


(b) There shall be in the Department of Health, Education, and 
Welfare, in addition to the Assistant Secretaries now provided for 
by law, one additional Assistant Secretary of Health, Education, and ĝ̂ ."""' "̂*̂  ^̂ ^ 
Welfare w'ho shall be appointed by the President, by and with the 
advice and consent of the Senate. The provisions of section 2 of Reor
ganization Plan Numbered 1 of 1953 (67 Stat. 631) shall be applicable 
to such additional Assistant Secretary to the same extent as they are 
applicable to the Assistant Secretaries authorized by that section. 
Paragraph (17) of section 303(d) of the Federal Executive Salary 
Act of 1964 (78 Stat. 418) is amended by striking out " (5 )" before the 
period at the end thereof and inserting in lieu thereof " (6 ) . " 


SEC. 2. (a) Such Act is further amended by redesignating sections 
2 through 4, and references thereto, as sections 3 through 5, respec
tively, se<;tions 5 through 14, as sections 7 through 16, respectively, by 
inserting after section 1 the following new section: 


Additional As-
is tant Secretary 


of Health, Edu-


5 u s e 6 :!3 note . 


Ante, p . 449. 


" F E D E R A L WATER POLLUTION CONTROL ADMINISTRATION 


"SEC. 2. Effective ninety days after the date of enactment of this 
section there is created within the Department of Health, Education, 
and Welfare a Federal Water Pollution Control Administration 
(hereinafter in this Act referred to as the 'Administration'). The 
head of the Administration shall be appointed, and his compensation 
fixed, by the Secretary. The head of the Administration may, in addi
tion to regular staff of the Administration, which shall be initially 
provided from the personnel of the Department, obtain, from within 
the Department or otherwise as authorized by law, such i)rofessional, 
technical, and clerical assistance as may be necessary to discharge the 
Administration's functions and may for that purpose use funds avail
able for carrying out such functions; and he may delegate any of his 


Establ ishment . 







Retirement 
credit . 
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functions to, or otherwise authorize their performance by, any officer 
or employee of, or assigned or detailed to, the Administration." 


ofTicTr̂ ŝ "̂'"̂  (^) Subject to such requirements as the Civil Service Commission 
may prescribe, any commissioned officer of the Public Health Service 
who, on the day before the effective date of the establishment of the 
Federal Water Pollution Control Administration, was, as such officer, 
performing functions relating to the Federal Water Pollution Control 


33 ulc 466' -^^^ ^^y acquire competitive civil service status and be transferred to 
note. a classified position in the Administration if he sO transfers within six 


months (or such further period as the Secretary of Health, Education, 
and Welfare may find necessary in individual cases) after such effec
tive date. No commissioned officer of the Public Health Service may 
be transferred to the Administration under this section if he does not 
consent to such transfer. As used in this section, the term "trans
ferring officer" means an officer transferred in accordance with this 
subsection. 


(c) (1) The Secretary shall deposit in the Treasury of the United 
States to the credit of the civil service retirement and disability fund, 
on behalf of and to the credit of each transferring officer, an amount 
equal to that which such individual would be required to deposit in 
such fund to cover the years of service credited to him for purposes of 
his retirement as a commissioned officer of the Public Health Service 
to the date of his transfer as provided in subsection (b) , but only to 
the extent that such service is otherwise creditable under the Civil 


5°us*c*'225f• Service Retirement Act. The amount so required to be deposited with 
note. respect to any transferring officer shall be computed on the basis of the 


sum of his basic pay, allowance for quarters, and allowance for sub
sistence and, in the case of a medical officer, his special pay, during the 
years of service so creditable, including all such years after June 30, 
1960. 


(2) The deposits which the Secretary of Health, Education, and 
Welfare is required to make under this subsection with respect to any 
transferring officer shall be made within two years after the date of his 
transfer as provided in subsection (b) , and the amounts due under this 
subsection shall include interest computed from the period of service 
credited to the date of payment in accordance with section 4(e) of the 
Civil Service Retirement Act (5 U.S.C. 2254 (e ) ) . 


(d) All past service of a transferring officer as a commissioned 
officer of the Public Health Service shall be considered as civilian 
service for all purposes under the Civil Service Retirement Act, effec
tive as of the date any such transferring officer acquires civil service 
status as an employee of the Federal Water Pollution Control Admin
istration; however, no transferring officer may become entitled to 
benefits under both the Civil Service Retirement Act and title I I of 


Ante, pp. 290, the Social Security Act based on service as such a commissioned officer 
performed after 1956, but the individual (or his survivors) may 
irrevocably elect to waive benefit credit for the service under one Act 
to secure credit under the other. 


(e) A transferring officer on whose behalf a deposit is required to 
be made by subsection (c) and who, after transfer to a classified posi
tion in the Federal Water Pollution Control Administration under 
subsection (b) , is separated from Federal service or transfers to a 
position not covered by the Civil Service Retirement Act, shall not be 
entitled, nor shall his survivors be entitled, to a refund of any amount 
deposited on his behalf in accordance with this section. In the event 
he transfers, after transfer under subsection (b) , to a position covered 
by another Government staff retirement system under which credit is 
allowable for service with respect to which a deposit is required under 
subsection (c), no credit shall be allowed under the Civil Service 
Retirement Act with respect to such service. 


379 
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(f) Each transferring officer who prior to January 1, 1957, was insurance 
insured pursuant to the Federal Employees' Group Life Insurance x^ct ''°''^'"^^^-
of 1954, and who subsequently waived such insurance, shall be entitled 5̂ us*c*"2 ô̂ f * 
to become insured under such Act upon his transfer to the Federal note. 
Water Pollution Control Administration regardless of age and 
insurability. 


(g) Any commissioned officer of the Public Health Service who, Compensation. 
pursuant to subsection (b) of this section, is transferred to a position 
in the Federal Water Pollution Control Administration which is sub
ject to the Classification Act of 1949, as amended, shall receive a salary 5̂ us*c*'io7̂ î ' 
rate of the General Schedule grade of such position which is nearest to note. 
but not less than the sum of (1) basic pay, quarters and subsistence 
allowances, and, in the case of a medical officer, special pay, to which 
he was entitled as a commissioned officer of the Public Health Service 
on the day immediately preceding his transfer, and (2) an amount 
equal to the equalization factor (as defined in this subsection) ; but in 
no event shall the rate so established exceed the maximum rate of such 
grade. As used in this section, the term "equalization factor" means "Equalization 
an amount determined by the Secretary to be equal to the sum of 
(A) 61-^ per centum of such basic pay and (B) the amount of Federal 
income tax which the transferring officer, had he remained a commis
sioned officer, would have been required to pay on such allowances for 
quarters and subsistence for the taxable year then current if they had 
not been tax free. 


(h) A transferring officer who has had one or more years of com- ^^""^ leave. 
missioned service in the Public Health Service immediately prior to 
his transfer under subsection (b) shall, on the date of such transfer, 
be credited with thirteen days of sick leave. 


(i) Notwithstanding the provisions of any other law, any commis- special retire. 
sioned officer of the United States Public Health Service with twenty- ™̂ " provisions. 
five or more years of service who has held the temporary rank of Assist
ant Surgeon General in the Division of Water Supply and Pollution 
Control of the United States Public Health Service for three or more 
years and whose position and duties are affected by this Act, may, 
with the approval of the President, voluntarily retire from the United 
States Public Health Service with the same retirement benefits that 
would accrue to him if he had held the rank of Assist-ant Surgeon 
General for a period of four years or more if he so retires within 
ninety days of the date of the establishment of the Federal Water 
Pollution Control Administration. 


(j) Nothing contained in this section shall be construed to restrict 
or in any way limit the head of the Federal Water Pollution Control 
Administration in matters of organization or in otherwise carry
ing out his duties under section 2 of this Act as he deems appropriate 
to the discharge of the functions of such Administration. 


(k) The Surgeon General shall be consulted by the head of the 
Administration on the public health aspects relating to water pollu
tion over which the head of such Administration has administrative 
responsibility. 


SEC. 3. Such Act is further amended by inserting after the section 
redesignated as section 5 a new section as follows: 


" G R A N T S F O R R E S E A R C H A N D DE^^5L0PMENT 


"SEC. 6. (a) The Secretary is authorized to make grants to any combined 
State, municipality, or intermunicipal or interstate agency for the t̂ n̂̂ c'̂ ntro". 
purpose of assisting in the deA'̂ elopment of any project which will 
demonstrate a new or improved method of controlling the discharge 
into any waters of untreated or inadequately treated sewage or other 
waste from sewers which carry storm water or both storm water and 


sewer 


49-850 0-66—60 
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31 u s e 529; 
41 u s e 5. 


Grant limita
tions. 


Appropriation. 


Treatment plant 
construction 
grants. 


70 Stat. 502; 
75 Stat. 206. 


33 u s e 466e. 


sewage or other wastes, and for the purpose of reports, plans, and 
specifications in connection therewith. The Secretary is authorized 
to provide for the conduct of research and demonstrations relating to 
new or improved methods of controlling the discharge into any waters 
of untreated or inadequately treated sewage or other waste from 
sewers which carry storm water or both storm water and sewage or 
other wastes, by contract with public or private agencies and institu
tions and with individuals without regard to sections 3648 and 3709 
of the Revised Statutes, except that not to exceed 25 per centum of 
the total amount appropriated under authority of this section for any 
fiscal year may be expended under authority of this sentence during 
such fiscal year. 


" (b) Federal grants under this section shall be subject to the follow
ing limitations: (1) No grant shall be made for any project pursuant 
to this section unless such project shall have been approved by an 
appropriate State water pollution control agency or agencies and by 
the Secretary; (2) no grant shall be made for any project in an amount 
exceeding 50 per centum of the estimated reasonable cost thereof as 
determined by the Secretary; (3) no grant shall be made for any 
project under this section unless the Secretary determines that such 
project will serve as a useful demonstration of a new or improved 
method of controlling the discharge into any water of untreated or 
inadequately treated sewage or other waste from sewers which carry 
storm water or both storm water and sewage or other wastes. 


"(c) There are hereby authorized to be appropriated for the fiscal 
year ending June 30, 1966, and for each of the next three succeeding 
fiscal years, the sum of $20,000,000 per fiscal year for the purposes of 
this section. Sums so appropriated shall remain available until 
expended. No grant or contract shall be made for any project in an 
amount exceeding 5 per centum of the total amount authorized by this 
section in any one fiscal year." 


SEC. 4. (a) Clause (2) of subsection (b) of the section of the 
Federal Water Pollution Control Act herein redesignated as section 
8 is amended by striking out "$600,000," and inserting in lieu thereof 
"$1,200,000,". 


(b) The second proviso in clause (2) of subsection (b) of such 
redesignated section 8 is amended by striking out "$2,400,000," and 
inserting in lieu thereof "$4,800,000,". 


(c) Subsection (b) of such redesignated section 8 is amended by 
adding at the end thereof the following: "The limitations of $1,200,000 
and $4,800,000 imposed by clause (2) of this subsection shall not apply 
in the case of grants made under this section from funds allocated 
under the third sentence of subsection (c) of this section if the State 
agrees to match equally all Federal grants made from such allocation 
for projects in such State." 


(d) (1) The second sentence of subsection (c) of such redesignated 
section 8 is amended by striking out "for any fiscal year" and inserting 
in lieu thereof "for each fiscal year ending on or before June 30,1965, 
and the first $100,000,000 appropriated pursuant to subsection (d) 
for each fiscal year beginning on or after July 1,1965,". 


(2) Subsection (c) of such redesignated section 8 is amended by 
inserting immediately after the period at the end of the second sen
tence thereof the following: "All sums in excess of $100,000,000 appro
priated pursuant to subsection (d) for each fiscal year beginning on 
or after July 1, 1965, shall be allotted by the Secretary from time to 
time, in accordance with regulations, in the ratio that the population 
of each State bears to the population of all States." 







63 Stat. 108. 
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(3) The third sentence of subsection (c) of such redesignated section 
8 is amended by striking out "the preceding sentence" and inserting H ^^^ ^-^^^ 
in lieu thereof "the two preceding sentences". 


(4) The next to the last sentence of subsection (c) of such redesig
nated section 8 is amended by striking out "and third" and inserting 
in lieu thereof ", third, and fourth". 


(e) The last sentence of subsection (d) of such redesignated section 
8 is amended to read as follows: "Sums so appropriated shall remain 
available until expended. At least 50 per centum of the funds so appro
priated for each fiscal year ending on or before June 30, 1965, and 
at least 50 per centum of the first $100,000,000 so appropriated for each 
fiscal year beginning on or after July 1,1965, shall be used for grants 
for the construction of treatment works servicing municipalities of one 
hundred and twenty-five thousand population or under." 


(f) Subsection (d) of such redesignated section 8 is amended by 
striking out "$100,000,000 for the fiscal year ending June 30, 1966, 
and $100,000,000 for the fiscal year ending June 30,1967." and insert
ing in lieu thereof "$150,000,000 for the fiscal year ending June 30, 
1966, and $150,000,000 for the fiscal j e a r ending June 30, 1967." 


(g) Subsection (f) of such redesignated section 8 is redesignated 
as subsection (g) thereof and is amended by adding at the end thereof 
the following new sentence: "The Secretary of Labor shall have, with 
respect to the labor standards specified in this subsection, the author
ity and functions set forth in Reorganization Plan Numbered 14 of 
1950 (15 F.R. 3176; 64 Stat. 1267; 5 U.S.G. 133z—15) and section 2 
of the Act of June 13, 1934, as amended (48 Stat. 948; 40 U.S.C. 
276c)." 


(h) Such redesignated section 8 is further amended by inserting 
therein, immediately after subsection (e) thereof, the following new 
subsection: 


"( f ) Notwithstanding any other provisions of this section, the Sec- fjj'^^^^^^'l^n^"^^ 
retary may increase the amount of a grant made under subsection (b) n°ng. 
of this section by an additional 10 per centum of the amount of such 
grant for any j)roject which has been certified to him by an official 
State, metropolitan, or regional planning agency empowered under 
State or local laws or interstate compact to perform metropolitan or 
regional planning for a metropolitan area within which the assistance 
is to be used, or other agency or instrumentality designated for such 
jjurposes by the Governor (or Governors in the case of interstate 
planning) as being in conformity with the comprehensive plan 
developed or in process of development for such metropolitan area. 
For the purposes of this subsection, the term 'metropolitan area' means "Metropolitan 
either (1) a standard metropolitan statistical area as defined by the '̂̂ ^̂ ' 
Bureau of the Budget, except as may be determined by the President 
as not being appropriate for the purposes hereof, or (2) any urban 
area, including those surrounding areas that form an economic and 
socially related region, taking into consideration such factors as 
present and future population trends and patterns of urban growth, 
location of transportation facilities and systems, and distribution of 
industrial, commercial, residential, governmental, institutional, and 
other activities, which in the opinion of the President lends itself as 
being appropriate for the purposes hereof." 


SEC. 5. (a) Redesignated section 10 of the Federal Water Pollution 
Control Act is amended by redesignating subsections (c) through (i) 75̂ stat.̂ *208̂ !̂ ' 
as subsections (d) through ( j ) , and by inserting after subsection (b) 33 use 466g. 
the following new subsection: 


"(c) (1) If the Governor of a State or a State water pollution control 3 Ĵ ^̂ ard'̂ s':'̂ "̂̂  
agency files, within one year after the date of enactment of this subsec
tion, a letter of intent that such State, after public hearings, will before 
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June 30,1967, adopt (A) water quality criteria applicable to interstate 
waters or portions thereof within such State, and (B) a plan for the 
implementation and enforcement of the water quality criteria adopted, 
and if such criteria and plan are established in accordance with the 
letter of intent, and if the Secretary determines that such State criteria 
and plan are consistent with paragraph (3) of this subsection, such 
State criteria and plan shall thereafter be the water quality standards 
applicable to such mterstate waters or portions thereof. 


"(2) If a State does not (A) file a letter of intent or (B) establish 
water quality standards in accordance with paragraph (1) of this 
subsection, or if the Secretary or the Governor of any State affected 
by water quality standards established pursuant to this subsection 
desires a revision in such standards, the Secretary may, after reason
able notice and a conference of representatives of appropriate Fed
eral departments and agencies, interstate agencies. States, munici
palities and industries involved, prepare regulations setting forth 
standards of water quality to be applicable to interstate waters or 
portions thereof. If, within six months from the date the Secretary 
publishes such regulations, the State has not adopted water quality 
standards found by the Secretary to be consistent with paragraph (3) 
of this subsection, or a petition for public hearing has not been filed 
under paragraph (4) of this subsection, the Secretary shall promulgate 
such standards. 


"(3) Standards of quality established pursuant to this subsection 
shall be such as to protect the public health or welfare, enhance the 
quality of water and serve the purposes of this Act. I n establishing 
such standards the Secretary, the Hearing Board, or the appropriate 
State authority shall take into consideration their use and value for 
public water supplies, propagation of fish and wildlife, recreational 
purposes, and agricultural, industrial, and other legitimate uses. 


Hearings. t( ^^^ j£ ^^ ^^^ ^ - j ^ ^ pHor to 30 days after standards have been 
promulgated under paragraph (2) of this subsection, the Governor of 
any State affected by such standards petitions the Secretary for a hear
ing, the Secretary shall call a public hearing, to be held in or near one 
or more of the places where the water quality standards will take 
effect, before a Hearing Board of five or more persons appointed by 
the Secretary. Each State which would be affected by such standards 
shall be given an opportunity to select one member of the Hearing 
Board. The Department of Commerce and other affected Federal 
departments and agencies shall each be given an opportunity to select 
a member of the Hearing Board and not less than a majority of the 
Hearing Board shall be persons other than officers or employees of the 
Department of Health, Education, and Welfare. The members of the 
Board who are not officers or employees of the United States, while 
participating in the hearing conducted by such Hearing Board or 
otherwise engaged on the work of such Hearing Board, shall be entitled 
to receive compensation at a rate fixed by the Secretary, but not 
exceeding $100 per diem, including travel time, and while away from 
their homes or regular places of business they may be allowed travel 
expenses, including per diem in lieu of subsistence, as authorized by 


75̂ stat̂ *339°̂ 34o ^^^' (^ U.S.C. 73l>-2) for persous in the Government service employed 
Publication in ' intermittently. Notice of such hearing shall be published in the Fed-


Federai Register, ^j^j Registe/aud glveu to the State water pollution control agencies, 
interstate agencies and municipalities involved at least 30 days prior 
to the date of such hearing. On the basis of the evidence presented at 
such hearing, the Hearing Board shall make findings as to whether the 
standards published or promulgated by the Secretary should be 
approved or modified and transmit its findings to the Secretary. If 
the Hearing Board approves the standards as published or promul-
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gated by the Secretarjj the standards shall take effect on receipt by the 
Secretary of the Hearing Board's recommendations. If the Hearing 
Board recommends modifications in the standards as published or 
promulgated b;^ the Secretary, the Secretary shall promulgate revised 
regulations setting forth standards of water quality in accordance with 
the Hearing Board's recommendations which will become effective 
immediately upon promulgation. 


" (5) The discharge of matter into such interstate waters or portions .̂ *̂̂ '" standards 
thereof, which reduces the quality of such waters below the water '''°^^*'°"^ 
quality standards established under this subsection (\\hether the mat
ter causing or contributing to such reduction is discharged directly 
into such waters or reaches such waters after discharge into tributaries 
of such waters), is subject to abatement in accordance with the provi
sions of paragraph (1) or (2) of subsection (g) of this section, except 
that at least 180 days before any abatement action is initiated under 
either paragraph (1) or (2) of subsection (g) as authorized by this 
subsection, the Secretary shall notify the violators and other inter
ested parties of the violation of such standards. In any suit brought 
under the provisions of this subsection the court shall receive in evi
dence a transcript of the proceedings of the conference and hearing 
provided for in this subsection, together with the recommendations of 
the conference and Hearing Board and the recommendations and 
standards promulgated by the Secretary, and such additional evidence, 
including that relating to the alleged violation of the standards, as it 
deems necessary to a complete review of the standards and to a 
determination of all other issues relating to the alleged violation. The 
court, giving due consideration to the practicability and to the physical 
and economic feasibility of complying with such standards, shall have 
jurisdiction to enter such judgment and orders enforcing such judg
ment as the public interest and the equities of the case may require. 


"(6) Nothing in this subsection shall (A) prevent the application 
of this section to any case to which subsection (a) of this section would 
otherwise be applicable, or (B) extend Federal jurisdiction over water 
not otherwise authorized by this Act. 


"(7) In connection with any hearings under this section no witness 
or any other person shall be required to divulge trade secrets or secret 
processes." 


(b) Paragraph (1) of subsection (d) of the section of the Federal 
Water Pollution Control Act herein redesignated as section 10 is ^^^g^^^^gQ^ '̂ 
amended by striking out the final period after the third sentence of "3 use 46"6g. 
such subsection and inserting the following in lieu thereof: " ; or he 
finds that substantial economic injury results from the inability to 
market shellfish or shellfish products in interstate commerce because 
of pollution referred to in subsection (a) and action of Federal, State, 
or local authorities." 


SEC. 6. The section of the Federal Water Pollution Control Act 
hereinbefore redesignated as section 12 is amended by adding at the 3° ^^^ ^'^^• 
end thereof the following new subsections: 


" (d ) Each recipient of assistance under this Act shall keep such Records. 
records as the Secretary shall prescribe, including records which fully 
disclose the amount and disposition by such recipient of the proceeds 
of such assistance, the total cost of the project or undertaking in con
nection with which such assistance is given or used, and the amount 
of that portion of the cost of the project or undertaking supplied by 
other sources, and such other records as will facilitate an effective 
audit. 


" (e) The Secretary of Health, Education, and Welfare and the ^^^ '̂̂ ^ °̂  ^°°^^' 
Comptroller General of the United States, or any of their duly author
ized representatives, shall have access for the purpose of audit and 
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75 Stat. 206. 
33 u s e 466d. 


33 u s e 466e. 


33 u s e 466g. 


33 u s e 466h. 


Short title. 


examination to any books, documents, papers, and records of the 
recipients that are pertinent to the grants received under this Act." 


SEO. 7. (a) Section 7 (f) (6) of the Federal Water Pollution Conti^ol 
Act, as that section is redesignated by this Act, is amended by striking 
out "section 6 (b ) (4 ) . " as contained therein and inserting in lieu 
thereof "section 8(b) (4).". 


(b) Section 8 of the Federal Water Pollution Control Act, as that 
section is redesignated by this Act, is amended by striking out "section 
5" as contained therein and inserting in lieu thereof "section 7". 


(c) Section 10(b) of the Federal Water Pollution Control Act, as 
that section is redes i^a ted by this Act, is amended by striking out 
"subsection ( g ) " and inserting in lieu thereof "subsection (h)" . 


(d) Section 10(i) of the Federal Water Pollution Control Act, as 
that section is redesignated by this Act, is amended by striking out 
"subsection ( e ) " and inserting in lieu thereof "subsection ( f )" . 


(e) Section 11 of the Federal Wat«r Pollution Control Act, as that 
section is redesignated by this Act, is amended by striking out "section 
8 ( c ) ( 3 ) " and inserting in lieu thereof "section 10 (d ) (3 ) " and by 
striking out "section 8 (e ) " and inserting in lieu thereof "section 
10(f)". 


SEC. 8. This Act may be cited as the "Water Quality Act of 1965". 
Approved October 2, 1965. 


October 2, 1965 
[S. J. Res, 98] 


Public Law 89-235 
JOINT RESOLUTION 


Authorizing and requesting the President to extend through 1966 his proclama
tion of a period to "See the United States", and for other purposes. 


"See the United 
States," 1966. 


Proclamation. 


78 Stat. 388. 


Publicity. 


National chair-


Resolved hy the Senate and House of Representatives of the United 
States of America in Congress assembled, That the President is author
ized and requested (1) to extend through 1966 the period designated 
pursuant to the joint resolution approved August 11, 1964 (Public 
I ^ w 88^16) , as a period to see the United States and its territories; 
(2) to encourage private industry and interested private organiza
tions to continue their efforts to attract greater numbers of the Amer
ican people to the scenic, historical, and recreational areas and facilities 
of the United States of America, its territories and possessions, and the 
Commonwealth of Puerto Rico; and (3) to issue a proclamation 
specially inviting citizens of other countries to visit the festivals, 
fairs, pageants, and other ceremonials to be celebrated in 1966 in the 
United States of America, its territories and possessions, and the Com
monwealth of Puerto Rico. 


SEC. 2. The President is authorized to publicize any proclamations 
issued pursuant to the first section and otherwise to encourage and 
promote vacation travel within the United States of America, its 
territories and possessions, and the Commonwealth of Puerto Rico, 
both by American citizens and by citizens of other countries, through 
such departments or agencies of the Federal Government as he deems 
appropriate, in cooperation with State and local agencies and private 
organizations. 


SEC. 3. For the purpose of the extension provided for by this joint 
resolution, the President is authorized during the period of such exten
sion to exercise the authority conferred by section 3 of the joint resolu
tion approved August 11, 1964 (Public Law 88-416), and for such 
purpose may extend for such period the appointment of any person 
serving as National Chairman pursuant to such section. 


Approved October 2, 1965. 
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Water Boards 


San Francisco Bay Regional Water Quality Control Board 


Lawrence S. Bazel 
Briscoe Ivester & Bazel LLP 
155 Sansome Street, 7th Floor 
San Francisco, CA 94104 


June 8, 2016 


Subject: Response to Objections to the Hearing Procedure for the ACL and CAO Issued 
To John D. Sweeney and Point Buckler Club, LLC 


Dear Mr. Bazel: 


Please find the Advisory Team's response to your objections dated May 27,2016 and your 


letter dated May 25, 2016. The Advisory Team has consulted with the Chair of the Regional 


Water Board, Dr. Terry Young , and this letter memorializes her rulings on your objections. Most 


significantly, the Board Chair has agreed to remove Bruce Wolfe from the Advisory Team . In 


addition, the Advisory Team has issued a Revised Hearing Procedure 1 to reflect the grant of 


your request to postpone the hearing on the Administrative Civil Liability (ACL) complaint. For 


clarity's sake, the Advisory Team will address the objections in the order in which they were 


raised in the May 27, 2016 document, with matching headings and numeration. 


1. Appointment of Presiding Officer 


You asked the Advisory Team to identify the presiding officer of the adjudicative hearing . 


The presiding officer is Board Chair Young. 


, Attachment A. 


OR. TERRY F, YOUNG, CHAIR I BRuce H. WOLFE, EXECUTIVE o n ' lCER 


1515 C lilY::;\' SUite 140U, Oakland. CA 94612 I II/ww.waterboards .ca.gov/santranclscotlay 
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2. Decisions Made by Persons Other Than Presiding Officer 


You object to anyone other than the presiding officer making procedural or administrative 


decisions, including the decision to postpone the hearing on the ACL. The Board Chair rejects 


your contention that the Advisory Team improperly postponed the ACL hearing and disagrees 


that the Prosecution or Advisory Team are unable to make procedural or administrative 


decisions. The Regional Water Board and its presiding officer may properly delegate their 


functions to the executive officer or to other individuals, except in the situations enumerated in 


Water Code section 13223, which do not apply here. (See also San Francisco Bay Regional 


Water Board Resos. No. 70-11 , R2-2008-0055; Executive Officer Memorandum, "Delegation of 


Authority; Signature Requirements" (Nov. 23, 2009) ["2009 Memorandum"].') Such delegation 


is both appropriate and anticipated when prosecutorial and advisory functions have been 


separated, as the 2009 Memorandum recognizes. (See 2009 Memorandum, p. 2 ["delegation to 


the Assistant Executive Officers to act in [Executive Officer's] stead is necessary where there 


has been a separation of functions and [the Executive Officer is] acting as the advisor to the 


Board ."].) Accordingly , the assertion that all communications and decisionmaking relating to the 


ACL and tentative CAO must be made by the presiding officer is inaccurate. 


Moreover, the Advisory Team's accession to your request to postpone the ACL hearing is 


not an adjudicative decision that would ordinarily involve the Board or its chair. Scheduling of 


board items is a collaborative task, undertaken by the Executive Officer, Assistant Executive 


Officers, and managerial staff, and dependent on a number of considerations, including 


workload and statutory notice and comment requirements. The statutes governing adjudicative 


proceedings do not limit the ability of staff, as opposed to the board members themselves, to set 


the schedule. (See Govt. Code § 11425.10, subd. (a) [requiring the agency to provide an 


2 Attachment B. 
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opportunity for notice and comment and to make the hearing procedure available to the person 


to which the agency action is directed].} 


3. Special Hearing 


The Board Chair rejects your request to schedule a separate, "special" hearing on the 


tentative CAO. She disagrees that a special hearing, held separately from a scheduled board 


meeting, is warranted because such a hearing was scheduled in the Byron-Bethany matter. 


The Byron-Bethany enforcement action is not comparable to the CAO hearing scheduled for 


August. Byron-Bethany involved water rights and a cease and desist order to prevent 


unauthorized diversions, not a cleanup and abatement order. (See Attachment C, State Water 


Resources Control Board [Byron-Bethany Draft Order] [May 26, 2016].) 


Moreover, the ACL and CAO hearings have been bifurcated in response to your request for 


additional time to prepare for the ACL hearing. Only the hearing on the CAO, which does not 


impose liability, remains on the calendar for August. (See Attachment A) The Regional Water 


Board and its presiding officer need not weigh the evidence underlying the alleged violations 


giving rise to the $4.8 million in civil liability in order to issue the CAO, so the August hearing 


should be fairly straightforward . Accordingly , a lengthy special hearing is not necessary. 


4. Briefing Schedule 


On May 25, 2016, the Advisory Team agreed to postpone the hearing on the Administrative 


Liability Complaint (ACL Hearing) in response to your request, and directed you to work with the 


Prosecution team to set a mutually agreeable hearing date and briefing schedule. Accordingly, 


your arguments regarding the unfairness and/or illegality of the ACL briefing schedule are not 


ripe, and the Board Chair need not now address your claims that a summary judgment-type 


briefing schedule is appropriate. The Advisory Team also reminds you that you are statutorily 


entitled to a hearing within ninety days of issuance of an ACL complaint. (Wat. Code § 13323, 


subd. (c}.) This requirement is designed to protect dischargers' constitutional right to a prompt 


hearing, not to impair their ability to mount an adequate defense. 
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You have not specifically challenged the deadlines in the Hearing Procedure as they apply 


to the hearing on the CAO, which is still set for August. While you make conciusory claims that 


the eighty-five or so days between May 17 and August 10 provides insufficient time to prepare 


for a combined hearing on the ACL and CAO, you have not explained why this time period is 


also insufficient to prepare for the CAO alone. 


In contrast to an ACL complaint, neither due process nor the Water Code requires a hearing 


at all on a CAO. (See Machado v. State Water Resources Control Bd. (2001) 90 Cal. App. 4th 


720, 725; compare Wat. Code §13323 with §13304.) Nonetheless, the Regional Water Board 


has agreed that a hearing in this case is appropriate, and has provided for a thirty-day public 


comment period, which remains open until June 16, 2016. (See Attachment A, pp. 5, 6.) 


Therefore, in addition to the formal briefing schedule, you have an opportunity to submit written 


comments. In response to such comments, the Advisory Team may revise the tentative CAO, 


and you will have an additional opportunity to comment orally on the tentative order at the 


August hearing itself. 


Accordingly, the Board Chair overrules your objection to the briefing schedule to the extent 


you assert there is inadequate time to prepare for the CAO hearing. 


5. Time for Hearing 


The Advisory Team and Board Chair deny without prejudice your request for additional time 


because they disagree that the time· provided for testimony at the hearing is insufficient or that 


the time limits applicable at the Byron-Bethany hearing should be adopted here. As described 


above, the Byron-Bethany matter is not comparable to this matter. The consolidated Byron


Bethany hearing, which took place in March, involved an ACL and cease and desist orders 


against two irrigation districts. Numerous interested parties offered written and oral testimony, 


and the hearing continued for three days. (See Attachment C, pp. 4-5.) 


Here, by contrast, only the Prosecution Team and the Dischargers are expected to 


participate in the CAO hearing, which does not impose liability, but prohibits the discharge of 
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pollution and sets forth a timeline for implementation of corrective actions, restoration of the 


property, and mitigation and monitoring . Accordingly, an elaborate or lengthy hearing 


procedure, such as the one in Byron-Bethany, is not required. (See Machado, supra, 90 Cal. 


App. 4th , p. 726.) 


As set forth in the Revised Hearing Procedure, you have until July 21 , 2016 to request 


additional time. Such a request may be granted at the discretion of the Advisory Team or Board 


Chair upon a showing that the additional time is necessary. (See Attachment A, p. 4.) 


6. Bias 


The Board Chair denies your request to take the August 10 hearing off calendar on the 


ground that the Hearing Procedure issued May 17, 2016 (May 17 Hearing Procedure) 


demonstrates bias or improper separation of functions. You have not supported your claim that 


the May 17 Hearing Procedure was improperly issued by the Prosecution Team, unfairly favors 


the Prosecution Team, or was based on a standard hearing procedure form that was approved 


improperly. 


As explained in more detail in section 9, infra , issuance of a Hearing Procedure is not an 


adjudicatory action that may only be undertaken by the presiding officer. (See Govt. Code § 


11425.10, subd. (a)(2).) Moreover, the task of issuing the Hearing Procedure may be properly 


delegated to individuals other than the regional board members. (See Wat. Code. § 13223; San 


Francisco Bay Regional Water Board Resos. 70-11; R2-2008-0055.) Therefore, the Prosecution 


Team's issuance of the Hearing Procedure neither improperly delegates a board function nor 


violates the separation of advisory and prosecutorial functions. 


Similarly, the May 17 Hearing Procedure does not favor the Prosecution Team. Your claim 


that the May 17 Hearing Procedure gives the Prosecution Team an opportunity to submit a reply 


brief where the standard hearing procedure does not, is mistaken. Both the standard hearing 


procedure and the May 17 Hearing Procedure afford the Prosecution Team an opportunity to 


submit a reply brief. (Compare the Standard Hearing Procedure, p. 6 [providing that the 
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Prosecution 's deadline to submit rebuttal information is 30 days prior to hearing and "any 


designated part[y's]" deadline to submit rebuttal information is 15 days prior to hearing] with the 


May 17 Hearing Procedure, p. 7 [providing that Prosecution Team's deadline to submit all 


information is July 1, 2016 and "all designated parties deadline for rebuttal information" is July 


21 , 2016].3) You have failed to explain how other, unspecified, and concededly "minor" 


differences between the May 17 Hearing Procedure and its template demonstrate "pervasive 


bias." 


In addition, you have not explained the basis for claiming that the thirty-minute time limit, 


which applies equally to the Prosecution Team, is either "wholly inadequate" or serves to 


facilitate the "rubber stamp[ing]" of the draft CAO' As described above, due process does not 


require a hearing on a CAO at all. (See Machado, supra, 90 Cal. App. 4th , p. 725.) You 


similarly do not elaborate on your assertion that the Prosecution Team has more time to brief 


the issues than the Club does, or explain how you determined that the Prosecution Team had 


"twenty months plus 45 days to prepare its opening brief." 


Your challenge to the process by which the standard hearing procedure template was 


adopted is untimely, coming as it does almost seven years after the standard procedure was 


approved by the Executive Officer and presented to the Regional Water Board . (See 


Attachments D, E, and F [June 10, 2009 Regional Water Board Meeting Agenda; Staff 


Summary Report for the Standard Hearing Procedure; and Standard Hearing Procedure 


template] .) Even if this challenge were not untimely, however, you have pointed to no authority 


indicating the Regional Water Board was required to approve the use of the standard hearing 


procedure. Instead, endorsement and adoption of the form was within the delegated authority 


of the Executive Officer. (See Wat. Code § 13223; see also Attachment E (Staff Summary 


3 The Revised Hearing Procedure preserves these deadlines. (See Attachment A, p. 6.) 


, The attached Revised Hearing Procedure maintains the same time limits as the May 17 Hearing Procedure. (See 
Attachment A. p. 4.) 
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Report for standard hearing procedure [June 10, 2009] .) In contrast to your assertions, the 


Executive Officer's approval was not "nonpublic" or "secret ;" rather, the standard hearing 


procedure was presented as an information item during a public meeting of the Regional Water 


Board, and remains available on the Regional Board's website'" 


Similarly, the participation of staff members now on the prosecution team in developing the 


standard hearing procedure template seven years ago does not amount to a violation of the 


separation of functions now. (See Morongo Band of Mission Indians v. State Water Resources 


Control Bd. (2001 ) 45 Cal. 4th 731 , 738 [the Administrative Procedure Act does not prohibit an 


agency employee from acting in a prosecutorial role in one case and an advisory role in another 


unrelated matter].) Here, the development of the standard template was a matter wholly 


unrelated to the instant ACL and CAO. Accordingly , your suggestion that staff overlap on these 


two matters violates the separation of functions lacks merit. 


In light of the foregoing , the Board Chair denies your request to vacate the August 10 


hearing and reissue a hearing procedure only after considering proposals from both parties. 


However, because the ACL Hearing has been postponed, the Advisory Team has revised the 


May 17 Hearing Procedure to clarify that its deadlines now only apply to the CAO hearing in 


August. 


7. Ex Parte Communications 


The Board Chair has agreed to"remove Mr. Wolfe from the Advisory Team, as explained in 


more detail in section 8 below. However, the Board Chair does not concede that his removal 


was legally required or that his participation on the Advisory Team was improper. Therefore, 


she does not consider his review and issuance of the original CAO to constitute ex parte 


communication or view his communications with the Advisory Team to be, ipso facto, ex parte. 


You have pOinted to no additional specific communications that you suggest were ex parte. 


5 See http://www.waterboards.ca. gov/sanfranciscobay/board info/agendas/2009/june/06-10-
09 Board Meeting Agenda.pdf (Accessed June 3. 2016) . 
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Accordingly, the Board Chair rejects your contention that the prohibition against ex parte 


communications was violated . 


Advisory and prosecutorial functions had yet to be formally separated at the time Mr. Wolfe 


issued the CAO, so the mere transmittal of the CAO for Mr. Wolfe's review and signature was 


not an ex parte communication . Furthermore, the contested nature of the matter was beginning 


to emerge, and staff, including Mr. Wolfe, acted to preserve the ability to separate later if it 


became necessary. Thus, Mr. Wolfe did not partiCipate in meetings with the individuals now on 


the Prosecution Team to discuss the terms of the CAO, and did not engage in meetings with 


your client or his counsel at the time. Accordingly, the Board Chair rejects the claim that any ex 


parte communications took place between Mr. Wolfe and the Prosecution Team while Mr. Wolfe 


was participating on the Advisory Team. 


In any event, challenges to the propriety of the issuance of the original CAO are now moot 


because that order was rescinded in January. As stated above, Mr. Wolfe will not advise the 


Regional Water Board in its decision to adopt, modify, or reject the tentative CAO in August. 


8. Bruce Wolfe 


You have objected to Mr. Wolfe's participation in this matter in both a May 25 letter and in 


your May 27 objections to the May 17 Hearing Procedure. Although the Board Chair has 


agreed to remove Mr. Wolfe from the Advisory Team, she rejects the claim that Mr. Wolfe has 


inappropriately served in a prosecutorial role . 


As Executive Officer to the Board, Mr. Wolfe has the delegated authority to issue cleanup 


and abatement orders. (Wat. Code §§ 13223, 13304.) A public comment period and hearing 


are not required when cleanup and abatement orders are thus administratively issued. (See 


Machado, supra , 90 Cal. App. 4th, p. 726; see also Wat. Code § 13304.) Nor are advisory and 


prosecutorial functions necessarily separated at this point because CAOs are not always 


contested. (See Morongo, supra, 45 Cal. 4th, p. 738 [separation of functions required on a 


case-by-case basis] ; State Water Board Order WQ 2015-0075 [Los Angeles Municipal Separate 
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Storm Sewer System], p. 73 n. 208 ["separation of functions should not be expanded beyond its 


appropriate scope"].) 


9. The Hearing Procedure 


The Board Chair overrules your objections to the May 17 Hearing Procedure and rejects 


your claim that the issuance of the May 17 Hearing Procedure was an adjudicatory decision or 


that it was improper for the Prosecution Team, as opposed to the presiding officer, to issue it. 


The May 17 Hearing Procedure does not adjudicate any legal or factual issues disputed by 


the parties. Instead, the document serves to satisfy statutory notice requirements and make the 


parties aware of the hearing date, interim deadlines, and the procedures that govern the 


hearing. 


Both the May 17 and Revised Hearing Procedures are based on the standard hearing 


procedure, a preapproved template. (See Section 6, supra, for a discussion of the process by 


which the standard hearing procedure was adopted; see also Attachment F [standard hearing 


procedure].) The statutes governing adjudicative proceedings before the Regional Water Board 


do not require the presiding officer to issue the Hearing Procedure. (See Govt. Code § 


11425.10, subd. (a)(2) ["[t]he agency shall make available to the person to which the agency 


action directed a copy of the governing procedure"].) Accordingly, it was proper for the 


Prosecution Team to issue the Hearing Procedure in May, just as it is proper for the Advisory 


Team to issue an Amended Hearing Procedure now. 


10. Waiver 


The Board Chair overrules your objection that the Hearing Procedure inappropriately 


invokes the waiver provision in California Code of Regulations, title 23, section 648, subdivision 


(d), which provides that "the presiding officer may waive any requirements in these regulations 


pertaining to the conduct of adjudicative proceedings .... " Both the May 17 and the Revised 


Hearing Procedures repeat language from the standard hearing procedure citing section 648, 


subdivision (d) , stating that "any provision not provided by this Hearing Procedure is deemed 
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waived," and reiterating that Chapter 5 of the Administrative Procedure Act (commencing with § 


11500) does not apply to Regional Board proceedings. (See Attachment F, p. 1.) This language 


in the standard procedure was preapproved by the Executive Officer, pursuant to his properly 


delegated authority; accordingly, the inclusion of this language in the May 17 Hearing Procedure 


does not reflect an adjudicatory decision by the Prosecution Team. 


Instead, this language clarifies that the Hearing Procedure and section 648 govern the 


deadlines and procedures to be followed at Regional Water Board adjudicative proceedings. 


11. Non-Parties 


The Board Chair and Advisory Team overrule your objections to provisions in the Hearing 


Procedure inviting nonparties to submit policy statements or to testify at either the ACL or CAO 


hearing. California Code of Regulations, title 23, section 648.1 , subdivision (d) authorizes the 


Board or presiding officer to "provide an opportunity for presentation of policy statements or 


comments, either orally or in writing, by interested persons who are not participating as parties 


in the [adjudicative] proceeding ." Accordingly, the contention that such nonparty testimony is 


only appropriate in quasi-legislative proceedings is without merit. 


12. The 16 June Deadline 


The Board Chair denies your request to delete the June 16, 2016 comment deadline. The 


June 16, 2016 is the deadline for Dischargers and interested persons to comment on the 


tentative CAO. It appears not only in the Hearing Procedure, but is also clearly notated in the 


May 17, 2016 Transmittal Letter for the tentative CAO and ACL Complaint addressed to Mr. 


Sweeney. (See Attachment G.) The Dischargers as well as any member of the public may 


submit comments on the tentative CAO. 


13. Rebuttal Evidence 


The Board Chair overrules your objection that the May 17 Hearing Procedure impermissibly 


allows the Prosecution Team to submit new evidence with its reply brief. While the Regional 


Water Board has a policy to "discourage the introduction of surprise testimony and exhibits" 
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(Cal. Code Regs., tit. 23, § 648.4, subd. (a)), the governing regulations permit the introduction of 


rebuttal testimony and exhibits up to and at the hearing . (See Cal. Code Regs, tit. 23, § 648.4, 


subd . (f) .) 


14. Documents 


The Board Chair overrules your objection to the Hearing Procedure, hearing date, and 


briefing schedule on the ground that documents have been withheld from you. Dyan Whyte, on 


behalf of the Prosecution Team, confirmed the completed status of your PRA request in her 


letter dated May 25, 2016. (See Attachment H, p. 4 ["[Dischargers] have already made a Public 


Records Act [request] and received all responsive , non-privileged documents concerning the 


Site. "] [emphasis added].) You have not supported your allegations that other responsive , non-


privileged documents exist and have not been disclosed to you. 


Attachments: 


Attachment A: Revised Hearing Procedure 
Attachment B: 2009 Memorandum 
Attachment C: State Water Resources Control Board (Byron-Bethany Draft Order) 
Attachment D: June 10, 2009 Board Meeting Agenda 
Attachment E: Staff Summary Report for Standard Hearing Procedure 
Attachment F: Standard Hearing Procedure 
Attachment G: May 17, 2016 Transmittal of ACL Complaint and Tentative CAO 
Attachment H: May 25,2016 Letter from Prosecution Team 
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cc: 
Advisory Team: 


Stephen Hill , Division Chief; Stephen.Hill@waterboards.ca.gov; (510) 622-2361 


Liz Morrison, Technical Staff; Elizabeth .Morrison@waterboards.ca.gov; (510) 622- 2330 


Elizabeth Wells , Technical Staff; Elizabeth.wells@waterboards.ca.gov; (510) 622-2440 


David Coupe, Attorney IV; David .Coupe@waterboards.ca.gov; (510) 622-2306 


Marnie Ajello , Attorney; Marnie.Ajello@waterboards.ca.gov;(916) 327-4439 


Prosecution Team: 


Dyan C. Whyte, Assistant Executive Officer; DWhyte@waterboards.ca.gov; (510) 622-2441 


Keith Lichten , Division Chief; Keith.Lichten@waterboards.ca.gov; (510) 622-2380 


Bill Hurley, Section Leader; BilI.Hurley@waterboards.ca.gov; (510) 622-2364 


Brian Thompson, Section Leader; Brian.Thompson@waterboards.ca .gov; (510) 622-2422 


Agnes Farres, Technical Staff; Agnes.Farres@waterboards.ca.gov; (510) 622-2401 


Benjamin Martin , Technical Staff; Benjamin.Martin@waterboards.ca.gov; (510) 622-2116 


Tamarin Austin , Attorney IV; Tamarin.Austin@waterboards.ca.gov; (916) 341-5171 


Laura Drabandt, Attorney III , Laura.Drabandt@waterboards.ca.gov; (916) 341-5180 


Julie Macedo, Attorney IV; Julie .Macedo@waterboards.ca.gov; (916) 323-6847 


Persons Not Serving an Advisory or Prosecutorial Role 


Matthew Bullock, Deputy Attorney General; Matthew.Bullock@doj.ca.gov; (415) 703-1678 


Frances McChesney; Attorney IV; Frances.McChesney@waterboards.ca.gov; 


(916) 341-5174 












 
Lawrence S. Bazel 


(415) 402-2711 
lbazel@briscoelaw.net 
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27 May 2016 
 
 
By E-Mail 
 
San Francisco Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA  94612 
Attn:  Marnie Ajello 
marnie.ajello@waterboards.ca.gov 
 
 Subject:  Point Buckler Club, LLC and John D. Sweeney 
   Proposed Cleanup and Abatement Order 
 
Dear Ms. Ajello: 
 
 On behalf of Point Buckler Club, LLC and John D. Sweeney (jointly the “Club”), I am 
submitting the following objections and comments in response to the document entitled 
“Hearing Procedure For Administrative Civil Liability Complaint No. R2-2016-1008 and 
Tentative Cleanup and Abatement Order” (the “Hearing Procedure”).   
 
 1. Appointment of Presiding Officer.   
 
 To date, the Club has not received notice of who is presiding officer in this matter.  
The Administrative Adjudication Bill of Rights calls for a presiding officer.  (Gov. Code 
§ 11425.10(a)(5), § 11430, § 11440.)  Please identify the presiding officer.   
 
 2. Decisions Made By Persons Other Than Presiding Officer.  
 
 The Club objects to any decision made by anyone other than the presiding officer, 
including the decision on our request to postpone the 10 August hearing on the proposed cleanup 
and abatement order.  The role of the advisory team is to advise the presiding officer, not to 
make decisions.  (See e.g. 23 CCR § 648(d) (“[t]he presiding officer may waive any 
requirements…”, emphasis added.)   
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 3. Special Hearing. 
 
 The Club requests that the matter be taken off the Regional Board’s monthly calendar and 
be given a special hearing similar to the hearing used in the consolidated Byron-Bethany 
Irrigation District and West Side Irrigation District cases (jointly “Byron-Bethany”).  This case is 
at least as complex and substantial as those cases.  Here the prosecution team has proposed a 
civil liability of $4.8 million, the largest ever proposed in this region.  In comparison, the 
proposed civil liability in Byron-Bethany was for about $1.5 million.  In Byron-Bethany, the 
prosecution team had proposed a cleanup and abatement order, as the prosecution team has here.  
 
 Any element of due process afforded in Byron-Bethany should be afforded here.  There 
the State Board action threatened to deprive the districts of their property rights in water.  Here 
the Regional Board’s actions threaten to deprive the Club of its property rights in land.  
 
 4. Briefing Schedule.   
 
 The briefing schedule is so unfair it calls into question the legitimacy of the entire 
process.  The Hearing Procedure gives the Club only ten days to respond to the prosecution 
team’s opening brief (page 7).  The opening brief is due 1 July, and our opposition brief is due 
11 July. 
 
 The process at issue here is most closely analogized to a motion for summary judgment.  
It requires the development and submission of evidence by the opposing party, not just legal 
argument.  Motions for summary judgment are governed by Code of Civil Procedure (“CCP”) 
437c, which establishes the following briefing schedule:  opening brief due 75 days before 
hearing; opposition brief due 14 days before hearing; reply brief due 5 days before hearing.  
(CCP §437c(a)(2), (b)(2), b(4).)  You will note that this schedule gives the opposing party 
61 days to respond to the opening brief.  When applied to the 10 August hearing, this schedule 
produces the following deadlines: 
 


Hearing  10 August 
Reply brief  5 August 
Opposition brief 27 July 
Opening brief  27 May 


 
 “Due process always requires, at a minimum, notice and an opportunity to respond.”  
(United States v. Raya -Vaca, 771 F.3d 1195, 1204 (9th Cir. 2014); accord Gov. Code 
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§ 11425.10(a)(1) (“[t]he agency shall give the person to which the agency action is directed 
notice and an opportunity to be heard, including the opportunity to present and rebut evidence”).)  
Until we receive the prosecution team’s opening brief, we will not have all their evidence and 
arguments in front of us, and we will not know which legal issues and which factual arguments 
the prosecution team is putting most emphasis on.  In other words, we will not know what we 
really need to respond to, and what we can safely ignore.  
 
 It does not help to say that the prosecution team has already given us a 452-page 
technical report and a 21-page proposed cleanup and abatement order (compared with the 6-page 
cleanup and abatement order issued last September) that includes 71 proposed findings.  Even 
61 days are not enough to rebut every substantial factual assertion in the 452-page report and all 
of the 71 proposed findings.  To provide fair notice, the prosecution team must give us, in the 
words of the Hearing Procedure, “[a]ll legal and technical arguments or analysis” (page 4).   
 
 The Hearing Procedure does not require the prosecution team to provide that information 
until 1 July.  For us to have a fair opportunity to respond to those arguments and analysis, we 
must have sufficient time to think about them, to collect whatever additional data we may decide 
we need, and to draft responses.  In this case, we expect to need to obtain field data, which takes 
time.   
 
 The summary-judgment schedule provides time to collect additional data.  The existing 
Hearing Procedure does not.  We therefore request that the summary-judgment schedule be 
applied to this matter, and that the dates set out above be used, with one change.  The schedule 
set out above would make the prosecution team’s opening brief due today.  We have no 
objection to giving the prosecution team two weeks from today, until 10 June, to file its opening 
brief, as long as we receive a minimum of 45 days to respond.   
 
 As things now stand, the prosecution team has had about 20 months (from September 
2014 to 17 May 2016, when it issued the Hearing Procedure) plus an additional 45 days from the 
issuance of the Hearing Procedure, to prepare its opening brief.  The Club gets ten days to 
respond.  That is grossly unfair.   
 
 5. Time For Hearing.   
 
 The Hearing Procedure gives us only 30 minutes before the Regional Board.  During that 
time, we must make our opening statement, provide the testimony of our witnesses, cross-
examine the other side’s witnesses, and make our closing argument.  Those 30 minutes, divided 
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among these four tasks, provides only 7.5 minutes per task.  This time is too short to give us a 
fair opportunity to present our case.  It implies that there is no point in talking because the 
Regional Board will rubber stamp whatever is put before it.   
 
 The Club requests that it be given the time given to the prosecution team and to West 
Side Irrigation District in Byron-Bethany—20 minutes for oral opening statements (that time was 
shortened because written opening statement were submitted), plus 1.5 hours for presentation of 
direct testimony, plus 1 hour for cross-examination, plus 30 minutes for rebuttal testimony, plus 
1 hour for direct testimony related to the cleanup and abatement order, plus 1 hour for cross-
examination of those witnesses, which add up to 5 hours and 20 minutes—plus additional time 
for a full opening statement and for closing argument, for a total request of 7 hours.   
 
 A copy of the order setting these times is attached as Exhibit 2.  You will note that the 
order is signed by the two hearing officers, rather than by anyone on the advisory team.   
 
 6. Bias.  
 
 A presiding officer is subject to disqualification for bias.  (Gov. Code § 11425.10(a) (5.).)  
Although presiding officers are presumed to be impartial, that presumption can be overcome by a 
“particular combination of circumstances creating an unacceptable risk of bias”.  (Morongo Band 
of Mission Indians v. State Water Resources Control Bd. (2009) 45 Cal.4th 731, 741.)  Here that 
particular combination exists.  
 
 First, the Hearing Procedure gives the Club only 30 minutes to explain its case, present 
its witnesses, cross-examine the prosecution team’s witnesses, identify the applicable law, and 
make all its arguments.  This time is wholly inadequate for a fair trial.  It implies only one 
purpose:  to get the presentations over as quickly as possible so that the Regional Board members 
can rubber stamp staff’s proposal.  See discussion above.  
 
 Second, the briefing schedule is strongly biased in favor of the prosecution team.  The 
prosecution team gets 20 months plus 45 days to prepare its opening brief, whereas the Club gets 
only 10 days to respond.  See discussion above.  
 
 Third, the Hearing Procedure itself shows that there is insufficient separation of 
functions.  The adjudicative function of an agency must be kept completely separate from the 
prosecution functions: 
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While the state’s administrative agencies have considerable leeway 
in how they structure their adjudicatory functions, they may not 
disregard certain basic precepts.  One fairness principle directs that 
in adjudicative matters, one adversary should not be permitted to 
bend the ear of the ultimate decision maker or the decision maker’s 
advisers in private. Another directs that the functions of prosecution 
and adjudication be kept separate, carried out by distinct individuals.   


(Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. (2006) 
40 Cal.4th 1, 5.)  


Here the prosecution team acted as the adjudicator when it issued the Hearing Procedure.  The 
Hearing Procedure sets specific deadlines by which actions must be taken.  That is the job of the 
presiding officer, not the prosecution team.  Because the prosecution team has acted as the 
adjudicator in this case, the Regional Board has not maintained the required separation.   
 
 The Club has been told that the Hearing Procedure is a standard form that has been 
approved by the advisory team, and has received a copy of the standard form, which is attached 
as Exhibit 3.  The Club has also receiving documentation showing that Bruce Wolfe informed 
the Regional Board of the standard form in 2009, but did not ask the Board to approve the form.  
That is not good enough to meet due-process requirements.   
 
 If anyone on the prosecution team took any part in the preparation of the form, then there 
has been a violation of the separation requirement.   
 
 Regardless of who prepared the standard form, the Hearing Procedure is not identical to 
the standard form.  The Hearing Procedure, for example, gives the prosecution team a reply 
brief, whereas the standard form does not allow for a reply brief.  According to the standard 
form, the prosecution team can only submit objections to evidence following the opposition 
brief.  This difference implies that the prosecution team has made adjudicatory decisions—it has 
modified the standard procedure in its favor—and thereby violated the separation of functions 
rule.   
 
 There are also differences in the deadlines set by the Hearing Procedure and set out in the 
standard form.  It does not matter that these differences are minor.  What is important here is that 
the prosecution team is making adjudicatory decisions with the apparent blessing of the advisory 
team.  That is evidence of a pervasive bias against true separation of functions.   
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 The nonpublic nature of the Hearing Procedure is also evidence of bias within the 
Regional Board.  If the Regional Board has established procedural rules for hearings, those rules 
should be made available to the general public through regulations or, at the very least, by having 
the rules prominently posted on the website.  By maintaining secret rules that are known to the 
prosecution team but not to the affected parties, the Regional Board has biased the hearing in 
favor of the prosecution team.   
 
 Fourth, there have been ex parte communications between the prosecution and advisory 
teams, and misrepresentations about those ex parte communications.  Bruce Wolfe was a part of 
the prosecution team on the previous cease and desist order (or he was a decision maker who 
participated in ex parte communications with the prosecution team), and is now part of the 
advisory team.  For this reason, the Club has requested that Mr. Wolfe be disqualified from 
participating in this matter.  (Copy attached as Exhibit 4.)   
 
 The Hearing Procedure asserts that there have been no ex parte communications, but that 
statement is not accurate.  (See discussion below.)  
 
 Because of this evidence of bias, the 10 August hearing should be taken off calendar.  
A presiding officer should be appointed, and that presiding officer should determine who is 
properly on the advisory team.  The presiding officer should invite proposals on a hearing 
procedure from the parties, and rule on them as an independent adjudicator.   
 
 7. Ex Parte Communications.   
 
 The Hearing Procedure incorrectly asserts that “[m]embers of the Prosecution Team have 
not had any ex parte communications with the members of the Regional Water Board or the 
Advisory Team regarding this proceeding.”  (Page 4.)  But, as explained in Exhibit 4, Mr. Wolfe 
has engaged in ex parte communications.   
 
 8. Bruce Wolfe. 
 
 The Club has objected to Mr. Wolfe’s participation on in this matter. The Club requests 
that the decision on this objection be made by the presiding officer.  The Club also requests that 
it be informed about the timing and procedure that will be used to make this decision.   
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 9. The Hearing Procedure. 
 
 The Club objects to the Hearing Procedure on the ground that it was issued by the 
prosecution team, which has no authority to make adjudicatory decisions.  To the extent that it 
was blessed by the advisory team, the Club objects because the advisory team has no authority to 
be making adjudicatory decisions in the place of the presiding officer.  (See discussion above.)   
 
 10. Waiver.  
 
 The Hearing Procedure incorrectly characterizes the waiver regulation.  The Hearing 
Procedure asserts that “[i]n accordance with Section 648, subdivision (d), any procedure not 
provided by this  Hearing Procedure is deemed waived.”  (Page 2.)  But that section says only 
that “[t]he presiding officer may waive any requirements in these regulations…so long as those 
requirements are not mandated by state or federal statute or by the state or federal constitution.”  
(23 CCR §648(d).)  The Club objects to the assertion of waiver in the Hearing Procedure both 
because it was not made by the presiding officer, and because the Club cannot reasonably be 
held to waive objections it may have to procedures not yet been identified.  The Club also objects 
to assertions of waiver on the ground that they were made by the prosecution team, which has no 
authority to made adjudicatory decisions.  The prosecution team may, of course, waive any of its 
own rights.   
 
 11. Non-Parties. 
 
 The Hearing Procedure invites nonparties to provide written “policy statements” and to 
make statements at the hearing.  (Pages 4 and 5.)  Policy statements may be appropriate for 
quasi-legislative proceedings, but not for adjudicatory proceedings.  Just as no non-party is 
allowed to participate in a court proceeding, no non-party should participate in this proceeding.   
 
 12. The 16 June Deadline. 
 
 The Hearing Procedure includes a 16 June deadline, which is explained as “Dischargers’ 
and interested persons deadline for submission of written recommendations/non-evidentiary 
policy statements.”  (Page 7.)  The standard form make no mention of dischargers in this context. 
(Ex. 3, page 6.)  The Club objects to this deadline both for the reason given above, and because it 
is vague and ambiguous.  If the Club has an obligation to make a submission by that date, the 
obligation should be clarified.  If not, the deadline should be deleted.  
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 13. Rebuttal Evidence. 
 
 The Hearing Order does not specifically prohibit the prosecution team from submitting 
evidence with its reply brief.  It should.  Due process requires that the Club have an opportunity 
to respond to the evidence.  When evidence is submitted with the final brief, there is no 
opportunity to respond.   
 
 14. Documents. 
 
 The Club has submitted a request under the Public Records Act, but does not appear to 
have received all responsive documents.  The Club expects to be following up with the 
prosecution team.  To the extent that the prosecution team does not produce all the documents 
that it should produce, the Club objects to the Hearing Procedure, hearing date, and briefing 
schedule on the ground that documents have been withheld.   
 
 Thank you for considering these objections and comments, and please let me know if you 
need any additional information or legal argument.   
 


Sincerely, 


 
Lawrence S. Bazel 


 
cc: D. Coupe (by e-mail) 
 D. Whyte (be e-mail) 
 L. Drabandt (by e-mail) 
 T. Austin (by e-mail) 
 B. Martin (by e-mail) 
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11 July 2016 
 
 
By E-Mail 
 
San Francisco Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA  94612 
Attn:  Marnie Ajello 
marnie.ajello@waterboards.ca.gov 
 
 Subject:  Point Buckler Club, LLC and John D. Sweeney 
   Tentative Cleanup and Abatement Order Scheduled For 10 August 2016 
 
Dear Ms. Ajello: 
 
 On behalf of Point Buckler Club, LLC and John D. Sweeney (jointly the “Club”), I wrote 
to you on 25 May and 27 May.  You responded on 8 June, and among other things granted our 
request to have Bruce Wolfe removed from the hearing team.  The Club thanks you for that, anf 
for granting our request to have the hearing on the administrative civil liability (“ACL”) 
complaint postponed.   
 
 I am writing now to request additional time for the hearing on the tentative cleanup and 
abatement order now scheduled for 10 August.  The Club requests a three-day hearing, with 
1½ days for the Club’s time.  As you can see from the attached table of contents to the 65-page 
opposition brief we have filed, there are many factual and legal issues that must be decided 
before the Regional Board issues the order.   
 
 We are in discussions with the prosecution team about a hearing on the ACL complaint in 
December, and have tentatively agreed on a briefing schedule.  There is a great deal of overlap 
among the issues in the tentative cleanup and abatement order, and in the ACL complaint, and it 
would make most sense to hear them together.  The Club therefore requests that the tentative 
cleanup and abatement order be taken off calendar for 10 August, and that the parties be given an 
opportunity to propose a briefing schedule and joint hearing.   
 
 Some of the assumptions on which the decisions in the 8 June letter were based—most 
notably, that due process does not require a hearing for a cleanup and abatement order—are not 
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correct.  In the following sections, we explain that a hearing is required for a cleanup and 
abatement order, and why the Club needs more than half hour to present its case.   
 


Due Process Requires A Hearing  
Before The Issuance Of A Cleanup And Abatement Order 


 
 Your letter assumes that due process does not require a hearing: 


In contrast to an ACL complaint, neither due process nor the Water 
Code requires a hearing at all on a CAO. (See Machado v. State 
Water Resources Control Bd. (2001) 90 Cal. App. 4th 720, 725; 
compare Wat. Code §13323 with §13304.) 


Accordingly, an elaborate or lengthy hearing procedure, such as 
the one in Byron-Bethany, is not required. (See Machado, supra, 
90 Cal. App. 4th, p. 726.) 


As described above, due process does not require a hearing on a 
CAO at all. (See Machado, supra, 90 Cal. App. 4th, p. 725.) 


(Letter at 4, 5, 6.)  But Machado stands for the opposite proposition:  that a hearing is required.  
The Solano Superior Court implicitly agreed with this conclusion when it stayed the operation of 
the cleanup and abatement order issued in September 2015.   
 
 All administrative agencies, regardless of the method of their creation, are subject to the 
due process provisions of both the California and U.S. Constitutions.  (Kruger v. Wells Fargo 
Bank (1974) 11 Cal.3d 352, 366–367; Smith v. Bd. of Med. Qual. Assurance (1988) 202 
Cal.App.3d 316, 326–329.)  Due process applies to agency “adjudicative” actions.  (Horn v. 
County of Ventura (1979) 24 Cal.3d 605, 612.)  Here, the issuance of a cleanup and abatement 
order is an adjudicatory action because it requires consideration of “facts peculiar to the 
individual case” and involves the “application of general standards to specific parcels of real 
property”.  (Id. at 613.)  
 
 The petitioner in Machado was a dairy discharging manure to the Delta.  (Machado, 90 
Cal.App.4th at 723.)  The “[superior] court ordered that the Dairy, at its request, was entitled to a 
hearing before the RWQCB”.  (Id. at 725.)  This decision was consistent with the U.S. Supreme 
Court’s decision in Mathews v. Eldridge, which made clear that “some form of hearing is 
required before an individual is finally deprived of a property interest.”  (Mathews v. Eldridge 
(1976) 424 U.S. 319, 333.)   
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 After the superior court’s ruling, the regional board held a hearing, and no appeal from 
that hearing was taken.  (Machado at 725.)  Nevertheless, the dairy argued that it was entitled to 
a hearing before the order was issued, rather than after.   
 
 The Machado court applied to the dairy—that is, as part of a case-by-case analysis—the 
three factors set out in Mathews v. Eldridge: 


First, the private interest that will be affected by the official action; 
second, the risk of an erroneous deprivation of such interest 
through the procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards; and finally, the 
Government's interest, including the function involved and the 
fiscal and administrative burdens that the additional or substitute 
procedural requirement would entail.  


(Id. at 725-726, quoting Mathews v. Eldridge, 424 U.S. at 334-335.) 
 
 For the first factor, the Machado court found that the order at issue had only a limited 
effect.  It did not shut down the dairy or “affect the fundamental nature of its business”, and did 
not impose civil or criminal penalties.  (Id. at 726.)  For the second factor, the court concluded 
that “the risk of erroneous observation or deliberate misrepresentation of the facts by the 
reporting officer in the ordinary case seems insubstantial”.  (Id. at 727.)  For the third factor, the 
Machado court thought that the need for immediate action was “obvious”, and that “[u]nlawful 
discharges threaten public health and safety”.  (Id.)  
  
 The Machado case says nothing that would question the superior court’s decision that a 
hearing was required.  The only question is that case is whether the hearing could be held after 
the cleanup and abatement order was issued, rather than before.   
 
 The State Board has agreed that due process applies to the issuance of a cleanup and 
abatement order, although it believes that the hearing can be held after issuance:  


The Porter-Cologne Water Quality Control Act…does not require 
notice and an opportunity to be heard before issuance of a cleanup 
and abatement order.  Due process is provided by an opportunity 
for a hearing after the order is issued.   


(In the Matter of the Petition of BKK Corporation, State Board Order No. WQ 86-13 at 4.)   
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 The Solano Superior implicitly agreed that due process applies to the issuance of a 
cleanup and abatement order.  The Club applied for a stay of the September 2015 cleanup and 
abatement order on the ground that due process required a hearing.  (The Club’s application will 
be provided as exhibit 13 to the Declaration of Lawrence S. Bazel (“Bazel Decl.”), which will be 
submitted today.)  The court granted the stay.  (Id., ex. 14.)  Mr. Wolfe apparently recognized 
that due process applies when he rescinded the September 2015 order “[i]n order to address the 
procedural due process claims”.  (Id., ex. 16.)  
  
 Although there may be differences on the question of when the hearing must be held, 
everyone—the Solano Superior Court, the State Board, Mr. Wolfe, and the Club—appears to 
agree that due process applies to the issuance of a cleanup and abatement order, and that a 
hearing is required. 1    
 


Why The Club Needs More Than A Half Hour To Present Its Case 
 
 “‘The fundamental requirement of due process is the opportunity to be heard at a 
meaningful time and in a meaningful manner.’”  (People v. Litmon (2008) 162 Cal.App.4th 383, 
395, quoting Mathews v. Eldridge, 424 U.S. at 333, citations and quotation marks omitted.)  To 
ensure that the opportunity is meaningful, the United States Supreme Court has identified some 
aspects of due process as irreducible minimums.  When a party challenges actions as resting on 
incorrect or misleading factual premises or on misapplication of rules or policies to the facts of 
particular cases, due process requires an opportunity to be heard in person, to present witnesses 
and documentary evidence, and to confront and cross-examine available adverse witnesses.  


                                                 
1 In some “extraordinary” situations, a “prompt” post-deprivation hearing can pass Constitutional 
muster.  “[Courts] tolerate some exceptions to the general rule requiring predeprivation notice 
and hearing, but only in extraordinary situations where some valid governmental interest is at 
stake that justifies postponing the hearing until after the event.  (People v. Litmon at 395, quoting 
Gilbert v. Homar (1997) 520 U.S. 924, 930–931.)  “When summary action is justified, due 
process is satisfied as long as there is a prompt postdeprivation hearing to review the agency's 
determination.”  (Tyler v. County of Alameda (1995) 34 Cal.App.4th 777, 783-784, citing Ewing 
v. Mytinger & Casselberry (1950) 339 U.S. 594.)  “‘[A]t some point, a delay in the post-
termination hearing would become a constitutional violation.’”  (Id. quoting Cleveland Bd. of 
Educ. v. Loudermill (1985) 470 U.S. 532, 547.)  Here there was no need for immediate action, as 
staff implicitly acknowledged by waiting nearly a full year after the levee repair was done before 
issuing the September 2015 order.  
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(Goldberg v. Kelly (1970) 397 U.S. 254, 267-70; Morrissey v. Brewer (1972) 408 U.S. 471, 488-
489.) 
 
 Here the Club has been given only a half hour in total to make its opening statement, 
cross-examine the prosecution team’s witnesses, present its own witnesses, and make its closing 
argument.  One half hour is not enough to accomplish these tasks.   
 
 Your letter asserts that the hearing on the cleanup and abatement order should be fairly 
straightforward: 


Only the hearing on the CAO, which does not impose liability, 
remains on the calendar for August. The Regional Water Board 
and its presiding officer need not weigh the evidence underlying 
the alleged violations giving rise to the $4.8 million in civil 
liability in order to issue the CAO, so the August hearing should be 
fairly straightforward. Accordingly, a lengthy special hearing is not 
necessary. 


(Letter at 3. reference omitted.)  But the Tentative Order does indeed impose liability.  The word 
“liability” means “the state of being responsible for something, especially by law”.  (Google.)  
The Tentative Order would require the Club to submit reports, obtain permits, and engage in 
construction.  The prosecution team calculates the cost of permitting, alone, at $1.1 million.  
(ACL Complaint, Appendix A at A-12.)  By making the Club responsible for these costs, the 
Tentative Order would impose liability.   
 
 Although the Regional Board does not need to weigh the evidence related to the ACL 
complaint during the August hearing, it will need to weigh the evidence related to the Tentative 
Order.  That evidence is extensive and complicated, as can be seen from the prosecution team’s 
submission of a 463-page technical report, and the Club’s submission of a 65-page opposition 
brief raising dozens of factual and legal issues.   
 
 Factual weighing will be required because the factual disputes are fundamental to the 
procedure.  Take, for example, the issue of the high tide line.  To be clear that the Regional 
Board members understand the significance of this term, the Club must explain where it comes 
from (regulations issued by the U.S. Army Corps of Engineers), how it is defined (it includes 
seasonal high tides but not storm-related tides), how it is determined (generally from a “debris 
line” or “wrack line” present on the shore, but it can also be determined from an analysis of 
data), and why it is relevant to this matter (the prosecution team concedes that the Regional 
Board has no authority to regulate levee repair above the high tide line here).  Having explained 
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what the issue is, the Club must then explain the dispute, including how the prosecution team’s 
technical report set the location of the high tide line (both by identifying elevations of selected 
debris, and by evaluating data from Port Chicago and then applying a conversion factor for Point 
Buckler), why their elevations must be wrong (if they were true, there would be erosion marks 
on the levee because water would have flowed over the levee and into the center of the island), 
the fact that they ignored the true high tide line (which can be seen as a white line in the many 
aerial photographs provided in the technical report, and is seen to be mostly light-colored wood 
and vegetation in photographs taken by the Club), and the fact that nearly all of the levee repair 
at issue was done above the high tide line (as can be seen from the aerial photographs, and 
corroborated by testimony from the Club).   
 
 If the Regional Board concludes that any of the work is above the high tide line, then that 
should be the end of the hearing, because the Regional Board should not act when it has no 
authority to act.  But if the Regional Board were to conclude that all the work were below the 
high tide line, then it must go on to the next issue, which is whether the island was tidal marsh.  
And then there is the question of whether the prosecution team’s lead consultant is so biased 
against the Club that he cannot provide a dispassionate assessment of the facts.  And then there is 
the question of whether the levee repair has harmed beneficial uses, or on the contrary building 
the levee and proceeding to establish duck ponds would promote beneficial uses, whereas the 
Tentative Order would harm beneficial uses by destroying the Club’s ability to maintain duck 
ponds with duck-friendly food and habitat.  And then there is the question of whether there has 
been a change in vegetation at the island since the levee has been repaired.  
 
 And then there are all the legal issues, including issues arising under the Suisun Marsh 
Preservation Act, the Porter-Cologne Act, the due-process clause of the Constitutions of the 
United States and the State of California, and the California Environmental Quality Act.  It will 
take hours to explain what the legal issues are to the lawyers and nonlawyers on the Regional 
Board, and to argue them.  
 
 Please see the attached table of contents, which provide a short summary of the key 
issues, and please review the Club’s opposition brief for more detail.  It should be obvious that 
the Regional Board cannot provide fair consideration of these issues in an hour, or even in a day.  
Even people of exceptional intelligence who have spent some time preparing for the hearing will 
need time to absorb the information, understand its significance, ask questions, understand the 
answers, think through the problems, and reach a conclusion.   
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 As a result, this case at least as complex and substantial as Byron-Bethany.  In that set of 
cases, the West Side Irrigation District faced only a cease and desist order, which is less intrusive 
and imposes less liability than a cleanup and abatement order.  Any element of due process 
afforded to the West Side Irrigation District should be afforded here.  The Club is requesting that 
the advisory team reconsider its decision.  (Bazel Decl., ex. 39.)   
 
 Your letter asserts that Byron-Bethany needed more time because there were more 
parties: 
 


The consolidated Byron Bethany hearing, which took place in 
March, involved an ACL and cease and desist orders against two 
irrigation districts.  Numerous interested parties offered written 
and oral testimony, and the hearing continued for three days.  


Here, by contrast, only the Prosecution Team and the Dischargers 
are expected to participate in the CAO hearing, which does not 
impose liability, but prohibits the discharge of pollution and sets 
forth a timeline for implementation of corrective actions, 
restoration of the property, and mitigation and monitoring. 
Accordingly, an elaborate or lengthy hearing procedure, such as 
the one in Byron-Bethany, is not required. (See Machado, supra, 
90 Cal. App. 4th, p. 726.) 


 
(Letter at 4-5, citation omitted.)  Although there may have been more parties in the Byron-
Bethany matter, here the issues are much more complex.  Byron-Bethany was resolved with a 
decision on a single issue.  Although that could happen here if an issue is resolved in the Club’s 
favor, much more time will be needed if the Club is to receive a fair opportunity to present its 
factual and legal objections to the order.   
 
 A cleanup and abatement order is not needed to protect the environment here.  The Club 
is meeting with the prosecution team to discuss permitting, and expects to be submitting permit 
applications in the near future.  As part of these discussions, the Club expects to work with staff 
to develop a process in which the island moves from its existing condition to one that that will be 
satisfactory to staff.  A cleanup and abatement order will focus the parties on litigation and 
adversarial proceedings rather than on the business of getting the island permitted.   
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 Once again, the Club requests that this matter be taken off the 10 August calendar, and 
that the parties be given an opportunity to present a schedule for a joint hearing on the Tentative 
Order and the ACL complaint.  
 
 Thank you for considering these comments and requests, and please let me know if you 
need any additional information or legal argument.   
 


Sincerely, 


 
Lawrence S. Bazel 


 
cc: D. Coupe (by e-mail) 
 D. Whyte (be e-mail) 
 L. Drabandt (by e-mail) 
 T. Austin (by e-mail) 
 B. Martin (by e-mail) 
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CLUB lfoSOl 


LAND USE SUMMARY 


PRESENT CLUB CONDITIONS 


WATER MANAGEMENT 


ANNIE MASON POINT CLUB 


Managed wetland 
Upland area 
Tule berm 


TOTAL 


30 ac. 
6 ac. 


15 ac. 
51 ac. 


W>~©1llWIE:~ 
1~: NOV 151984 'lliJ 
SAN FRANCISCO BAY CurlSERVATIOti 


& nmLOPMnn CCMM!SSI6N 


Annie Mason Point Club is a small lone club located on Buckley Island. It is 
contained within a single levee surrounded by Grizzly Bay to the north and Suisun 
Cutoff to the south. 'Structure A on the ea-st side of the club functions as the 
main flood gate and brings water into the club via a perimeter ditch system. A 
system of interior ditches running from south to north further distributes water to 
the pond. Structure B is used to drain the club into Grizzly Bay. Two small check 
dams (C and D) are located in the perimeter ditch. These structures aid in cir
culation by putting a head on the inlet water and forcing it to circulate across the 
club in a south to north direction. Removing the boards in the dam enables the 
ditch to drain. 


VEGETATION 


An on-club survey in 1976 found the club to be composed predominantly of olney 
and hardstem bulrush in the lower areas and saltgrass in the higher areas. The 
1978 CA Dept. of Fish and Game aerial survey reported tule growth intermixed with 
the above vegetation. None of these plants has a relatively high use and selection 
value for waterfowl. 


Olney and hard stem bulrush are both sod forming perennials which grow along sloughs 
and in ditches containing water most of the year. They will invade ponds which are 
Shallowly flooded year round and are indicative of fairly fresh water conditions. 
Tules are also common in permanent ponds. Their increase was probably due to the 
club's lack of water control at the time. 


SUMMARY 


Prior to 1978, Annie Mason Point Club's vegetation largely consisted of non-
waterfowl food plants. This was likely due to the club's lack of water control at 
the time. Since then, the situation has greatly improved and the club reports that 
it now has the water control structures and tight levees necessary for proper water 
management. 


FLOOD/DRAIN EVALUATION 


Due to limited access, an elevation survey was not done for this club. That 
being the case, the club's flood and drain capability could not be determined. How
ever, using some assumptions, 'it is apparent that as the ponded area is very small, 


gates A and B would likely have to be only 24" in diameter to service this club 
effectively. Although structure B, the drain gate, must be set low enough to provide 
subsurface drainage of the pond. 


~LUB IMPROVEMENTS 


WATER MANAGEMENT 


,, __ AbA TmnT"nwments: It is, first of all, necessary that the club follows a 
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regular program of water management; in this case the alkali bulrush program is 
recommended to promote such growth as well as fat hen and brass buttons. Consider
ing the generally poorer quality water in Suisun Bay, effective spring leach cycles 
performed within 30 days are required to establish and maintain suitable habitat. 


Proper water control necessitates inspection and maintenance of levees, ditches, 
and water control structures. Ditches need to be kept clear of vegetation blockages 
or silt build-ups to allow circulation and drainage. For effective drainage, ditches 
should be at least 2.5 ft. deeper than the average pond bottom elevation at the con
trolling tide gate, sloping to 1.5 ft. deep at the most remote point in the pond. 
Water control structures should also be kept in working order. Levees require fre
quent inspection and attention to prevent major breaks from occurring. See the 
enclosed list of standard recommendations for more information on the maintenance and 
repair of water control facilities. 


VEGETATION MANAGEMENT 


Needed Improvements: The dense growth of undesirable vegetation in the pond 
needs to be reduced by burning and/or discing followed by flooding according to the 
water management schedule. Removing the old vegetation and turning over the soil 
provides a seed bed for the establishment of new vegetation which is more preferred 
oy waterfowl. 


Emergent pond vegetation should be mowed to create open pond areas which are 
attractive to over-wintering waterfowl in the Suisun Marsh. The extent and pattern 
of mowing is left to the desires of the club. Close-cutting of tules and olney 
bulrush prior to fall flooding is an effective method of setting back their growth. 


Levee vegetation should be mowed, as necessary, to facilitate access- for main
tenance reasons. This should be done after June 1st to lessen disruption of pheasant 
and waterfowl nesting. 
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RECOMMENDED MANAGEMENT FOR ALKALI BULRUSH 


Alkali Bulrush has been found to have the highest overall use and selection 
values of the 3S food species records (Mall, 1969) in the Suisun Marsh. 


The following Water Management Schedule has been developed to produce dominant 
stands of alkali bulrush and subdominant stands of other important waterfowl 
food plants such as fat-hen and brass buttons. This management practice some
what retards the growth of other less desirable plants such as tules, cattails, 
pickleweed, and saltgrass. To establish stands of alkali bulrush from seed in 
areas where it does not presently exist, the procedures set forth in the Depart
ment of Fish and Game bulletin entitled "Propagating Alkali Bulrush" should be 
followed. 


It is important to remember that the plant composition of the Suisun Marsh is 
related more to water management than any other single factor (Mall, 1969). 
The length of soil submergence and levels of salinity in the soil are factors 
which can be managed to maximize the production of waterfowl food plants. The 
schedule as presented here, is meant to be used as a guide to maintain optimum 
conditions for the production of alkali bulrush seed. For a more complete and 
detailed discussion of the Water Management Schedule, see the California Depart
ment of Fish and Game publication I~aterfowl Habitat Management in the Suisun 
Marsh ". 


NOTICE: 


The SCMAn has participated in the preparation of this management plan and en
dorses this Water Management Schedule to minimize the production of mosquitoes. 
This plan is suitable for use on private duck club land and all other lands owned 
by public agencies managed as waterfowl habitat, and in normal weather cycles 
will limit the production of mosquitoes if water levels are managed properly. 
However, if adverse variations in water levels occur, SCMAn may take action to 
abate any production of mosguitoes pursuant to the procedures set forth in the 
California Health and Safety Code Sections 2274 et seg, at the property owners 
expense whenever larvae and adult mosquitoes are found to be present in suf
ficient densities to warrant control procedures. 
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HUNTING SEASrn 


September Begin filling ditches in September only if water can be circulated 
in the ditches without flowing into the ponds. The ditches must 
have a minimum width (1$") and depth (24") to allow adequate circu
lation of the water. Do not flood any pond surface. 


October Flood the ponds as rapidly as possible to the desired shooting 
depth of 8-12 inches. Maintain this water level for the duration 
of the duck hunting season. Circulate water through the ponds 
with inlet and outlet gates set to allow maximum flow through all 
ponds during the season. The Solano County Mosquito Abatement 
District usually authorizes the flooding of ponds three weeks prior 
to the opening of the waterfowl season. Landowners will be noti
fied each year of the exact date. 


Nov-Dec Continue to Circulate. 


January 


February 


LEACHING CYCLES 


Begin draining ponds at or before the end of the hunting season. 
Continue to drain the ponds until the water level in the ditches 
is 12" below the pond bottoms. This should be accomplished with
in 20 days. If this level is reached in less than 20 days, begin 
to reflood immediately. 


The first drain should be completed by early February depending 
on rainfall and delta outflow conditions. 


~: Flood the fields and ponds to shooting depth, (apprc,ximately 
8-12"). This should be acccmplished within 10 days. Many c2-ubs 
can flood lTIuch faeter ttan tbis. If shooting level is reaChed 
sooner tbar. 10 days, begin to drain immediately. If there is a 
problem lowering the water to a level 12" below tte pond bottcms 
within 20 days, use any days sayed durir.g tbe floodir}g period ':.0 
increaE:e the length of the drair period. Flcoding and drs.:ir.ing 
should be accomplisbed w:i.tbin .30 days. 


Drain: Repeat the drain as before making sure that the water level 
""iii"the ditches has been drawn down 12" below the pond bottoms. 


Marc h-April Repeat Flood-Drain Cycle. Flood to 1/2 shooting level (approx. 
4-6 11 ). This cycle must be completed as quickly as possible. For 
mosquito prevention, it is important that the pond bottom not be 
allowed to dry out prior to reflooding for the seet-set cycle. 
Ideally this drain cycle should be completed and ponds reflooded 
and water levels stabilized and circulating prior to April 1. If 
Significant number of mosquitoes are produced on clubs draining 
and flooding during April, aerial spraying by Solano County Mosquito 
Abatement District may be necessary at the expense of the club. 
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April-June 


Sunnner 


September 


SEED-SET CYCLE 


As soon as 2 leaching cycles have been completed, flood to 1/2 
shooting level (approx. 4-6"). Stabilize at this level and 
continue circulating until summer drainage. Be sure to main
tain a constant water level in the ponds for the entire cycle. 
It has been shown that in order to achieve a good seed-set bul
rush stands must be flooded during this period. As soon as bul
rush has seed-set or not later than June 1, begin final drainage. 


MAINTENANCE 


The summer drying period will retard the invasion of undesirable 
plants and will allow necessary maintenance and field work. 


Mow to create open water areas. For a discussion of mowing tech
niques, see the Department of Fish and Game Bulletin: '~aterfowl 
Habitat Management in the Suisun Marsh". 
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ALKALI BULRUSH 


WATER MANAGEMENT SCHEDULE 
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AS 
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*** 
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* The leaching cycles are calculated using a 10 day flood and 20 day drain period, however, many 
clubs can accomplish one total flood and drain cycle in less than 30 days. The flushing cycles 
should be completed as fast as possible, however, do not cut short the 20 day drain period 
unless the water level in the ditches l' below ponel bottom. 


** Ideally, stabilized water levels of the seed set cycle should be accomplished before April 1. 
*** Any duck club planning to fluctuate pond water levels in April must notify the Solano County 


Mosquito Abatment District of their intentions. April is the beginning of the mosquito 
breeding season. Extra care is essential to insure that the pond bottoms are not allowed to 
dry out during April prior to reflooding for the seed-set cycle. 


MAYIJUN 
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RECOMMENDED MANAGEMENT FOR FAT HEN 


Fat hen is an annual herb that is a prolific seed producer and preferred water~ 
fowl food plant. It grows best during the spring and summer on disturbed soils. 
Fat hen does not compete well with perennials and will require discing every 4-
5 years in order to maintain a dominant stand. Fat hen is recommended on clubs 
that are relatively level, that have firm, well-drained soils and that have a 
manager to insure efficient Water Management. The following Water Management 
Schedule has been developed to produce a dominant stand of fat hen, while supres
sing less desirable plants such as tules, cattails and saltgrass. This schedule 
may support additional stands of brass buttons. Plant composition in the Suisun 
Marsh is related more to Water Management than any other single factor (Mall,1969). 
The length of the soil submergence and salinity are factors which can be managed 
to maximize the production of waterfowl food plants. 


The schedule as presented here, is meant to be used as a guide to maintain optimum 
conditions for the production of fat hen seed. For a more complete and detailed 
discussion of the Water Management Schedule, see the Department of Fish and Game 
Publication "Waterfowl Habitat Management in the Suisun Marsh". 


NOTICE: 


The SCMAn has participated in the preparation of this management plan and endorses 
this Water Management Schedule to minimize the production of mosquitoes. This 
plan is suitable for use on private duck club land and all other lands owned by 
public agencies managed as waterfowl habitat, and in normal weather cycles will 
limit the production of mosquitoes if water levels are managed properly. However, 
if adverse variations in water levels occur, SeMAn may take action to abate any 
production of mosquitoes pursuant to the procedures set forth in the California 
Health and Safety Code Sections 2274 et seg. at the property owners expense when
ever larvae and adult mosquitoes are found to be present in sufficient densitie'l 
to warrant control procedures. 
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WORK PERMITS 


1. Any levee work, ditch work, or structure placement or repair must be 
covered by an application for such work under the Suisun Resource 
Conservation District Blanket Permit issued by the U.S. Corps of 
Engineers, San Francisco District, and San Francisco Bay Conservation 
and Development Commission. Permit applications should be made to 
the Suisun Resource Conservation District by March 30th for the 
upcoming summer. 


2. The Solano County Mosquito Abatement District has been issued a 
Blanket Permit by the U.S. Corps of Engineers, San Francisco District 
and San Francisco Bay Conservation & Development Commission thru 
the California Department of Health Services. 


The SCMAn has ditching equipment for the construction and cleaning of 
small (18" X 18") spreader ditches. Application for ditch work to be 
done by the SCMAn must be filed in their office by September 15th of 
the year preceeding that in which the ditch work is planned. 


Further information concerning the SCMAn ditch work is provided in the 
following page. 


3. No burning is allowed without a permit. A burning permit must be ob
tained through the California Department of Fish & Game in Yountville 
and the Fire Warden's office in Fairfield. The Bay Area Pollution 
Control District prohibits any person from burning any area more than 
once in any two-year period. 


Addresses: 


1. Suisun Resource Conservation District 
555 Veterans Blvd. 
Redwood City, CA 94063 
Tel: (415) 365-3072 


2. Solano County Mosquito Abatement District 
P.O. Box 304 
714 Main Street 
Suisun, CA 94585 
Tel: (707) 425-5768 


3. Department of Fish & Game 
P.O. Box 47 
Yountville, CA 94599 
Tel: (707) 944-2443 


4. Fire Warden 
500 Texas Street 
Fairfield, CA 94533 
Tel: (707) 425-5470 
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1. 


2. 


3. 


4. 


5. 


6. 


7. 


SOLANO COUNTY MOSQUITO ABATEMENT DISTRICT (SCMAn) DITCH WORK 


Cost of ditching equipment including operator is $30.00 per hour. 
There is no additional charge for transporting equipment from portal 
to portal. 


The SCMAD Blanket Permit allows only 5000 lineal feet of new ditch 
per year to be constructed for anyone property. 


There is no limitation on the number of lineal feet of cleaning 
existing ditches. 


Ditching equipment will construct and clean only a 18" x 18" ditch. 
Depending on the density of vegetation and soil types the ditching 
equipment can dig about 500 - 1000 lineal feet per hour. 


If vegetation (tules, bulrushes, etc.) is too dense the vegetation 
then must be mowed before the ditcher can work. 


Because of siltation and vegetation growth in the ditches, the 
SCrUW recomrr~nds cleaning every 3 or 4 years. 


If property owners desire to have SCMAD construct new ditches, 
they must know the number of ditches to be constructed and the total 
lineal feet for each ditch when submitting a work order. The 
SCMAn Blanket Permit runs from January thru December of each year. 
Work orders must be submitted to the SC}Uill by September 15th for 
work planned for the following year. 
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GIlIDAL IN1Dll.MATlON 


Thh plllD c_en lIbe A_ie Maaon Pt. Club located on Buckley bland. 


,The property ia ...... d for Wildlife Habitat (prtmarily Vetlaud) &ad r.cre


aUOll. 


A ruG dova of the aoil characteriatica· ia siven on the encloeed Soil 


... CapabUity _ S~. GGerally .pukiDa Joice auk. &ad T_ba 1aUCk)' 


eley ara atrellly .aline aoil. 15-58 -.boe with .aderately alkaline layers. 


Theee layera beca.a acid if tha 8011 ia allowed to dry, &ad cracks appear. 


The vater t.bl. v.riea but ia vaually leaa thaD 30 inches below the eurface 


in aid-a_r. Doaiaaat .... t.UOll COlUIbte of perensaial .edS •• and barb •• 


IziatiDa .a.et.tioa on the club cOIlatats predGaiDantly of Olney bul


rush &ad haJ:tbt_ bulru.b, _ lower areu, &ad seltgra .. on the hisber. All 


of the •• plllD'a hage a ral.tively low v.e aDd e.lectioD value for wat.rfowl. 


Olney aa.d hariat. lnalru.b an both sod formins penaniala which grow dODS 


slovlha aa.d 1.11 dUcb .. whieb e01ltaill vater _at of tba year. They wUl in


vade poDd. which ara .hall_ flooded ye.r round. The pre.ence of tbe.e two< 


hydrophytic plaa'. indicatea fairly freh coadition.; therefore. chansiDS the 


babit.t to • htahly productive aa.d aalacthe ODa for _tert",,1 &hou1d be re


latively ... y. 


The _ill probl_ IlaIIIperias proper _q_t of the club 11 water COD


trol. It h :I.aportaDt to rrrmbar that a _rsh 1& actually an inteDlllldiate 


.ucce .. loaal .' .. e bee-an an up1aa.d and a lake. Proper _rab _g_nt' 


.tapiy accentuate. thi. iIltaraidlat. atate aa.d p.rpetuate. a disturbed aite 
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button and alkali b,.ll.rush and the annual s'lch ns Larillsq1.lal'tel' to imade and 


dom:l.ns.te the marsh. water control is the key. 


The existing levee system is in poor conru.tion <me: needs Hark 1.ncluding 


the installation of ir'r:igation structure,,_ Ii' this is done adeqilate 'late!' 


control ~dll be achieved to properly manaee the marsh for ~terfol-Tl. 


Once the Ol'lb can be drained effectively the Olney and hardstem bulrush , 
should be set back by first r.1ow:i.ng and. then di.sking. Extreme caution sho'.ll.d 


be exercised when ua:iJlg fire around Joice muck soils. this soil tends to 


catch an :fire. After the perennial grO'!.th has beeCl set back physiCllJ.\y in 


ear~ spring. aJ.ka.ll bulrllSh should be seeded at the rate of 3011/AC. Seed


ing should take place by April thus eliminat:i:ne thCJ first couple nush cycles 


in the Water Management schedule the first year, while t.he club is dried out 


and diskBd. 












 
Lawrence S. Bazel 


(415) 402-2711 
lbazel@briscoelaw.net 


 


 


BRISCOE IVESTER & BAZEL LLP 
155 SANSOME STREET 


SEVENTH FLOOR 
SAN FRANCISCO CALIFORNIA 94104 


(415) 402-2700 
FAX (415) 398-5630 


25 May 2016 
 
 
By E-Mail 
 
San Francisco Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA  94612 
Attn:  Marnie Ajello 
marnie.ajello@waterboards.ca.gov 
 
 Subject:  Point Buckler Club, LLC and John D. Sweeney 
  ACL Complaint No. R2-2016-1008 and Proposed CAO 
 
Dear Ms. Ajello: 
 
 On behalf of Point Buckler Club, LLC (the “Club”) and John D. Sweeney, I request that 
Bruce Wolfe be removed from the advisory team and no longer participate in this matter.   
 
 Due process requires agencies to separate advocates from decision makers, and prohibits 
ex parte communications between them: 
 


While the state’s administrative agencies have considerable leeway 
in how they structure their adjudicatory functions, they may not 
disregard certain basic precepts.  One fairness principle directs that 
in adjudicative matters, one adversary should not be permitted to 
bend the ear of the ultimate decision maker or the decision maker’s 
advisers in private. Another directs that the functions of prosecution 
and adjudication be kept separate, carried out by distinct individuals.   


(Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. (2006) 
40 Cal.4th 1, 5.)  


 In this case, Mr. Wolfe has been part of the prosecution team.  He issued cease and desist 
order no. R2-2015-0038 against the club.  He has therefore prosecuted a claim against the club 
and Mr. Sweeney in this matter.  If he was acting as the decision-maker or part of the advisory 
team in that matter, he should be disqualified on the ground that he was communicating ex parte 
with the prosecution team.  That order was issued as a result of secret communications between 
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Mr. Wolfe and the prosecution team (which had not even been identified to us as the prosecution 
team at that time).   
 
 Alcoholic Beverage Control reaffirmed the separation and ex parte rules applied by a line 
of cases reaching back to at least 1950.  (See English v. City of Long Beach (1950) 35 Cal.2d 
155, 159 (holding that an administrative board deprived a person of a fair trial when its decision 
was based on ex parte communications “of which the parties were not apprised and which they 
had no opportunity to controvert”); Howitt v. Superior Court (1992) 3 Cal.App.4th 1575, 1586-
1587  (holding that “performance of both roles [i.e. advocate for a party and adviser to the 
tribunal] by the same law office is appropriate only if there are assurances that the advisor for the 
decision maker is screened from any inappropriate contact with the advocate”); Nightlife 
Partners, Ltd. v. City of Beverly Hills (2003) 108 Cal.App.4th 81, 93, 98 (confirming that “it is 
improper for the same attorney who prosecutes the case to also serve as an advisor to the 
decision maker”, and holding that when an advocate acted as legal advisor to a hearing officer he 
violated due process); Quintero v. City of Santa Ana (2003) 114 Cal.App.4th 810, 812, 815 
(holding that there was a “clear appearance of bias and unfairness” that violated due process 
when a deputy city attorney represented a party in proceedings before the Board, and then 
represented the Board itself in proceedings on “a writ petition in the superior court”.)  Although 
these cases often involved lawyers, the separate requirement is no limited to lawyers.  It arises 
out of the concept that to ensure a fair trial, a person involved in the prosecution of a matter 
should not be involved in the decision-making process for that matter.   
 
 The State Board imposes a strict separation between the members of the prosecution and 
advisory teams: 
 


The hearing officer and the other [State] Board members treat the 
enforcement team “like any other party.”  Agency employees assigned to 
the enforcement team are screened from inappropriate contact with Board 
members and other agency staff through strict application of the state 
Administrative Procedure Act's rules governing ex parte communications.  
(Gov. Code, § 11430.10 et seq.)  “In addition, there is a physical 
separation of offices, support staff, computers, printers, telephones, 
facsimile machines, copying machines, and rest rooms between the 
hearing officer and the enforcement team (as well as the hearing team),” 
according to the Whitney declaration.   


(Morongo Band of Mission Indians v. State Water Resources Control Bd. (2009) 45 Cal.4th 731, 
735-736.)   
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 The same strict separation should be applied here.  
 
 Because Mr. Wolfe has either violated the separation requirement by moving from the 
prosecution team to the advisory team in this matter, or has violated the ex parte prohibition by 
engaging in ex parte discussions about this matter, he is disqualified from participating in the 
matter and should be removed from the advisory team.  
 
 Thank you for considering this request, and please let me know if you need any 
additional information or legal argument to assist your decision.   
 


Sincerely, 


 
Lawrence S. Bazel 


 
cc: D. Whyte (be e-mail) 
 L. Drabandt (by e-mail) 
 T. Austin (by e-mail) 
 B. Martin (by e-mail) 
 M. Bullock (by e-mail) 
 M. Goldman (by e-mail) 
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1. INTRODUCTION 


Applied Water Resources Corporation (AWR) has been retained by Point Buckler Club, LLC to 
provide a response to the Cleanup and Abatement Order No. R2-2015-0038 (Order) dated 
September 11, 2015 from the San Francisco Bay Regional Water Quality Control Board (Water 
Board) regarding Point Buckler Island.  The Order requested a technical report providing a 
description of all levee and ditch repair activities, boat dock activities, and grading and/or 
vegetation removal activities performed at Point Buckler Island.  This report responds to that 
request and is based primarily on information provided in aerial photographs, discussions with 
John Sweeney, and our site visit.  


1.1 Definition of Terms 


This report utilizes several terms that are specific to the conditions at Point Buckler, and defined 
as follows: 


Channel =   naturally developed depression in the topography that contains water, enables 
water to ebb and flow from the bay and/or ditch into and out of the Island’s 
interior.  These channels are typically dendritic and/or sinuous in morphology, 
and extend from the Island’s edge or ditch towards the interior of the Island.  For 
ease of discussion, channel includes linear drainage in the northeast portion of 
Island that connects the Island’s largest channel to the ditch.   


Island =   Pt. Buckler, aka Annie Mason Island or Buckley Island. 


Repaired ditch system =   peripheral ditch constructed in 2014, as shown in its entirety in the 
April 2015 photo available on Google Earth. 


Repaired levee system =   peripheral levee constructed in 2014, as shown in its entirety in 
the April 2015 photo available on Google Earth. 


Old ditch system =   peripheral ditch as visible in the Google Earth June 2013 photo, with 
portions visible in the Google Earth photo dated May 2014.  The extent of the old 
ditch system is limited to those reaches where land is located on both sides.   


Old levee system =   peripheral levee as shown in the 1984 aerial photo.   


Pond =   constructed depressions in the topography and appear as an arc-like shape in the 
April 2015 and more recent aerial photos.   


Recent Activities =   refers to activities conducted by the current owner to repair the levee 
and ditch systems. 
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Tidal Range =   the data describing the tidal range at nearby Port Chicago is assumed to be 
similar to the tidal range at Pt Buckler.  At Port Chicago, there is a 4.4 feet 
difference between MLLW and MHW.    


1.2 Aerial Photos 


The following lists and describes the aerial photos utilized to perform the assessment of the Island 
conditions reported herein.   


 


Aerial 
Photo  


Source Type Tide Level 
Used in 


Calculations 
Resolution Description and Utility 


1984 DOD B&W unclear Yes ~1m x 1m 


Depicts the location of the old levee prior 
establishing create a water tight system, per 1984 
Island Management Plan.  Used to map the 
location of the old levee system   


2011 USGS color ~ < mean  Yes 
0.3m x 
0.3m 


Depicts Island conditions prior to any recent repair 
activities.  Used to interpret conditions of the old 
ditch and old levee in the north central margin of 
the Island 


5/12 
GEarth color 


~ mean No  Depicts Island conditions after acquisition by the 
current owner and before significant activities to 
repair the ditch and levee systems 8/12 ~ low  No  


2013 NOAA 
Infra-
red 


MLLW Yes 
0.5m x 
0.5m 


Depicts the extent of water in the Island at MLLW 
just prior to activities to repair the ditch and levee 
systems 


2013 NOAA 
Infra-
red 


MHW Yes 
0.5m x 
0.5m 


Depicts the extent of water in the Island at MHW 
just prior to recent activities.  


1/13 


GEarth color 


~ high  No  Depicts Island conditions after recent acquisition 
and before significant activities to repair the ditch 
and levee systems 


4/13 ~ mean  No  
6/13 ~higher high No  
5/14 ~lower low  No  Depicts Island conditions after recent acquisition 


and during activities to repair the ditch and levee 
systems 


8/14 ~ low  No  


4/15 ~ mean tide Yes 
~0.25m x 


0.25m 


Depicts current Island conditions following 
cessation of activities to repair the ditch and levee 
systems   


~ = estimated tide level based on how much of the barge and pilings on southern Island margin is revealed and above water 
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2. DISCUSSION OF ACTIVITIES 


This section discusses the recent activities at the Island.  Locations of these activities are shown 
on Figure 1.   


2.1 Levee Repair Activities 


Levee repair activities occurred in 2014.  The repaired levee system is approximately 4,730 feet 
in length and spoils from the excavation of the repaired ditch system were used for the repair. 
Approximately 58% of the repaired levee system is located in its historical location, while 
approximately 42% is located further inland to avoid filling in the bay.  Approximately, 305 feet of 
the repaired levee system was located in the old ditch system’s footprint.  


The cross-section of the repaired levee system approximates the minimum height, width, and 
slope specifications required by the Suisun Marsh Management Program (SMMP).  Mean lower 
low water (MLLW) is approximately 3.99 feet and mean high water (MHW) is 8.39 feet; all tidal 
datums were acquired from the nearest tide station at Port Chicago, CA.  The MHW line is 
assumed to correlate with the top of the debris piled along the shoreline on the exterior side of 
the repaired levee system, and in many locations is visible on aerial photographs.  The height of 
the repaired levee system above MHW was estimated by John Sweeney to be approximately 2.7 
to 4.4 feet above MHW, while the width, from toe to toe, is estimated to range from 
approximately 20 to almost 50 feet based on aerial photographs.  


2.2 Ditch System Repair and Pond Excavation 


In an aerial photograph from 2013, it appears that approximately 4,200 linear feet of the old ditch 
system remained on the Island, of which approximately 54% appears to be open to tidal influence, 
while approximately 46% appears to have been silted in.   


Ditch repair activities occurred at the same time as levee repair activities because spoils were 
used to repair the levee system.  A functional 24-inch floodgate was found in the southwest 
portion of the Island and was replaced with new flaps on each end to allow for water to enter the 
ditch system.  Two 24-inch diameter steel pipe culverts were also installed to allow for water 
circulation on the Island.   


The repaired ditch system is approximately 4,380 linear feet and John Sweeney indicated that 
efforts were made to locate the repaired ditch system within the old ditch system’s footprint 
where possible.  Where the repaired ditch system was located in the old ditch system’s footprint, 
the margins of the old ditch system were widened and deepened.   
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As measured on a 2015 aerial photograph, the repaired ditch system ranges from approximately 
10 to 30 feet wide, approximately 1,405 linear feet was placed within the old ditch system’s 
footprint, and approximately 2,975 linear feet was moved inland.  Mr. Sweeney measured the 
depth and found that the repaired ditch system had an average depth of 6 feet bgs. 


Two arc-like shaped ponds were dug in late 2014 and two more were in the process of being dug 
at the Island when work was stopped prior to completion.  The two completed ponds are 
approximately 4-5 feet deep.  


2.3 Vegetation Disturbance or Removal Activities 


Activities resulting in disturbed vegetation consisted largely of rotary mowing and movement of 
track mounted and rubber tired vehicles.  In 2012, mowing activities commenced on portions of 
the Island to allow equipment to be placed onto the Island.  Mowing activities occurred in the 
west, north, and southeastern portions of the Island.  Track-mounted machines and rubber tired 
vehicles also moved across the Island to access various sections.  In aerial photographs from 2014, 
vegetation reappears in a majority of the areas where the 2012 activities occurred.  A path that 
provides access to the western section of the Island from the east was created by driving back 
and forth using various equipment and trucks in 2014. 


Activities involving removal of vegetation occurred in 2014 and consisted of excavation for the 
repaired ditch system and ponds, and covering vegetation with the repaired levee system.  


2.4 Boat Dock Activities 


In September 2011, BCDC requested John Sweeney to allow the storage of docks owned by Salt 
River Construction at Chipps Island until they could be disposed of properly.  In winter of 2013, 
approximately 335 feet of the docks broke loose and it was requested by California State Lands 
Commission (CA-SLC) that the docks be towed to and placed at Point Buckler Island.  The docks 
were secured by lashing them to existing wood piers and a gangway was attached to the docks in 
order to connect to a walkway that allows access to the island.  In October 2014, Mr. Sweeney 
was issued a lease for the docks from CA-SLC.  


3. EVALUATION AND COMPARISON OF CURRENT CONDITIONS  


3.1 Placement of fill material into waters of the State  


Recent activities at the Island has resulted in the placement of fill material into waters of the 
State.  This work involved the repair the Island’s levee system, which placed earthen materials 
into limited sections of the old ditch system and channels.  The amount of fill material that was 
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placed into waters of the State was estimated by assuming waters of the State extend up to MHW, 
and using the following information and assumptions: 


 
Section 
Type 


Extent of Water Area of Fill Thickness of Fill Fill Volume 
Condition Photo Photo (feet) cubic yards 


Old ditch 
system 


water present at MHW 
and MLLW  


2013 
NOAA 


GEarth 
4/2015 


5.4 ft = 
full tidal range + 1 ft 


106 


water present at MHW 
but not at MLLW 


2.0 ft = 
half the tidal range 


274 


water not present at 
MHW and MLLW 


0 ft 0 


Channel 


water present at MHW 
and MLLW  


5.4 ft = 
full tidal range + 1 ft 


90 


water present at MHW 
but not at MLLW 


2.0 ft = 
half the tidal range 


30 


water not present at 
MHW and MLLW 


0 ft 0 


Total Estimated Volume of Fill 500 


 


Figure 2 depicts the extent of water present in the old ditch system at MLLW and MHW.  Figure 3 
depicts the extent of water present in the channels at MLLW and MHW.  Figure 4 depicts the 
areas where fill materials were placed into waters of the State.   


The area of fill was identified by overlaying the aerial photos showing the extent of water (2013 
NOAA photos) and the current conditions (2015 GEarth).  Areas where the extent of water in old 
ditch system and channel are co-located with fill used to repair the levee system are considered 
the area where fill was placed into waters of the State.  The thickness of fill is assumed to be the 
full tidal range plus 1 foot in areas where water is present at both MHW and MLLW.  The thickness 
of fill is assumed to be at half the tidal range in areas where the old ditch system and channel 
appear to have water at MHW but have no water at MLLW.  The calculation of the volume of fill 
material placed into waters of the State is simply the product of multiplying the area by the 
thickness.   


The NOAA 2013 photos reveal reaches of the old ditch system where no water appears to be 
present at MHW and MLLW, such as along the eastern margin of the Island.  It appears that these 
areas silted in over time, and based on the 2011 and 2013 aerial photos many of the areas appear 
to be vegetated.  Consequently, in areas where the repaired levee system overlies these silted in 
portions of the old ditch system, no fill was introduced to waters of the State.   
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3.2 Acreage of all channel, marsh, or other wetland vegetation removed or otherwise 
adversely impacted at the Site  


No determination of the extent of wetland and tidal marsh vegetation on the Island has been 
made.  This section addresses the removal of all vegetation.  Recent activities at the Island has 
resulted in the removal or coverage of vegetation.  Removal of vegetation is considered to be the 
result of excavation or coverage by fill materials.  For the repair of the ditch system and creation 
of the ponds, this work involved excavation, which removed vegetation.  For the repair of the 
levee system, this work involved adding fill material, which covered vegetation.   


In some areas the repaired levee system incorporated, or coincides with, the old ditch system and 
channels.  No significant vegetation is assumed to have been located within those portions of the 
old ditch system and channels that contain water at MHW per the NOAA 2013 photo.  Therefore, 
no vegetation was removed from those portions of the old ditch system and channels that 
contained water at MHW and also coincide with the limits of the current repaired levee system.  
Vegetation is considered to have been removed where the repaired ditch system extends into 
areas that were not previously ditch or levee, as shown on Figure 5.   


Per conversation with John Sweeney, approximately 50% of the area of the old levee system was 
covered with vegetation, therefore 50% of the area of coincidence of old levee system and 
repaired levee system is interpreted to be removed vegetation.  Vegetation is also interpreted to 
have been removed where the repaired levee system is located on areas of the Island that were 
not previously ditch or levee, as shown on Figure 6.   


Similarly, the new ponds incorporated, or coincide with channels.  No vegetation is interpreted to 
have been removed where the channels and ponds coincide.  Vegetation is considered to have 
been removed where the ponds extend into areas without channels, as shown on Figure 5.   


Based on the above, the tables below summarize the acreage of vegetation removed: 


Acreage of vegetation removed by repaired ditch system: 


Repaired ditch system  2.07 
Old ditch system containing no vegetation and coinciding with repaired ditch system  0.10 
Old levee system containing no vegetation and coinciding with repaired ditch system  0.02 
Channels containing no vegetation and coinciding with repaired ditch system  0.02 


Total area of vegetation removed 1.93 acres 
 
Acreage of vegetation covered by repaired levee system 


Repaired levee system 2.89 
Old ditch system containing no vegetation and coinciding with repaired levee system  0.10 
Old levee system containing no vegetation and coinciding with repaired levee system  0.19 
Channels containing no vegetation and coinciding with levee ditch system 0.02 


Total area of vegetation covered 2.58 acres 
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Acreage of vegetation removed by ponds 


Ponds 0.19 
Old ditch system containing no vegetation and coinciding with ponds  0.01 


Total area of vegetation removed 0.18 acres 
 


There are other areas on the Island where vegetation has been disturbed, but not in a manner 
causing permanent removal by excavation or coverage.  These areas consist of roads and paths 
created by machinery.  For example, the 2012 aerial photograph shows various areas of disturbed 
vegetation that are no longer visible on the 2015 photograph, which show that vegetation 
recovers in these disturbed areas.  Consequently, areas of vegetation disturbance are not included 
in the estimation of the area of vegetation removed.   


3.3 Linear distance (in feet) of channels impacted by the levee repair activities   


Prior to the recent repair of the levee and ditch systems, there was approximately 4,200 feet of 
old ditch system that was bounded on both sides by land.  Of this, approximately 601 feet of the 
old ditch system contained water at MLLW and 2,321 feet of the old ditch system contained water 
at MHW, per the 2013 NOAA photos.   


Biologists consider the wetted edge of a channel to provide potential habitat and nutrient 
exchange between ground water and surface water.  Evaluated from the perspective of a wetted 
edge, approximately 1,203 feet of the old ditch system provided a wetted edge at MLLW and 
4,642 feet of the old ditch system provided a wetted edge at MHW, per the 2013 NOAA photos.  
Recent activities at the Island have repaired the ditch system, which now consistently contains 
water all the time.  As a result, the current length of the repaired ditch system is 4,380 feet, which 
provides approximately 9,058 feet of wetted edge.   


A similar evaluation measured the length of the channels and wetted edge at MLLW and MHW in 
the 2013 NOAA photos, and under the current conditions.  Finally, recent activities excavated four 
ponds, and two consistently contain water.  The following table summarizes these measurements: 


Section Condition Photo 
Length 
(feet) 


Wetted Edge 
(feet) 


Channel 
Old at MHW  2013 NOAA 4,478 8,956 
Old at MLLW 2013 NOAA 2,773 5,546 


Current 4/2015 GEarth 3,883 7,766 


Ditch 
Old at MHW  2013 NOAA 2,321 4,642 
Old at MLLW 2013 NOAA 601 1,203 


Current 4/2015 GEarth 4,380 9,058 


Pond 
Old  2013 NOAA na 0 


Current 4/2015 GEarth na 557 
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The total wetted edge of the channels and old ditch system in 2013 at MHW was 13,598 feet and 
at MLLW was 6,754 feet.  For comparison, the total wetted edge of the channels and repaired 
ditch system in 2015 is 16,824 feet.  The total length of the channels and old ditch system in 2013 
at MHW was 6,799 feet and at MLLW was 3,374 feet.  For comparison, the total wetted edge of 
the channels and repaired ditch system in 2015 is 8,263 feet.   


Due to the presence of the repaired levee system and the single tide gate, the amount of tidal 
variation within the ditch, and correspondingly within the channels, has not yet been quantified.  
With the single currently installed tide gate closed, some tidal variation within the ditch is still 
likely, due to groundwater recharge and leakage through the levees.  With the current tide gate 
open, additional tidal variation within the repaired ditch would occur.  For the purposes of this 
report, tidal variation within the current ditch system is considered to be subdued and less than 
the conditions in old ditch system.   


3.4 Description of the pre-disturbance tidal channel morphology, soil conditions, and 
hydrology  


Channel morphology at the Island can be characterized by its overall length, length of wetted 
edge, width and cross-sectional area at mouth, dendritic structure (number of tributaries), and 
sinuosity ratio (length divided by linear distance between endpoints).  Eight channels are visible 
on the aerial photographs, Figure 3.  The following summarizes the conditions at MHW per the 
2013 NOAA photo and prior to the activities that repaired the ditch and levee systems.   


  Channels 
Parameter Units A B C D E F G H 
Length (primary at MHW) ft 459 728 204 136 254 77 1,311 270 
Length (system at MHW) ft 527 804 204 136 298 145 2,094 270 
Wetted Edge (system at MHW) ft 1,054 1,608 408 272 596 290 4,188 540 
Width (mouth) ft 7.8 7.0 1.3 5.6 5.8 0.9 7.0 2.8 
Depth  ft 5.4 5.4 2.0 2.0 2.0 2.0 5.4 5.4 
Cross-section (mouth) ft2 42.1 37.8 2.6 11.2 11.6 1.8 37.8 15.1 
Tributaries (secondary) count 1 1 0 0 2 1 6 0 
Sinuosity (ratio) ft/ft 1.32 1.94 1.21 1.12 1.28 1.04 1.95 1.0 


 


In 1975, the US Department of Agriculture Soil Conservation Service prepared a Soil and 
Capability Map Summary, which is included in the 1984 Individual Management Plan for the 
Annie Mason Point Club.  This summary shows the soil type Joice Muck (Ja) present in the upper 
60 inches throughout the interior of the Island and Tidal Marsh (Td) present along the periphery 
of the Island.  The USCS describes Joice Muck as nearly level, very poorly drained mucks and peaty 
mucks, and Tidal Marsh as nearly level, somewhat poorly drained silt loams and silty clay loams 
on alluvial fans and in dredge spoil areas.  No other evaluation of the soil types and distribution 
at the Island prior to the recent activities has been performed.   
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The hydrology of the Island prior to the recent repairs to the ditch and levee system consisted of 
tidally influenced portions of some channels and some old ditches.  Eight channels are visible in 
the aerial photographs, including the manmade feature in the northeast portion of the Island, 
connecting the Channel G with the old ditch.  Though no topographic survey is known to exist, 
the visit to the Island indicated that most of the Island is at least 2 to 4 feet above the surrounding 
bay at MHW.  Consequently, while the largest Channel G extends almost 600 feet into the Island’s 
interior and Channels A and B extend about 400 feet towards the interior, much of the island 
appears to not be subjected to inundation under normal tidal action.  Rather, these channels 
appeared to be incised by a few feet into the surrounding land.  This condition is also consistent 
with the observation of vehicle paths in the 2012 and 2013 aerial photographs, taken prior to the 
repairs of the levee and ditch system.  Such travel by heavy machinery and rubber tired vehicles 
would not have been possible on saturated ground.   
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STATE OF CALIFORNIA 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 


SAN FRANCISCO BAY REGION 


CLEANUP AND ABATEMENT ORDER NO. R2-2015-0038 


POINT BUCKLER LLC 
SOLANO COUNTY 


The California Regional Water Quality Control Board, San Francisco Bay Region 
(hereinafter the Regional Water Board), finds that: 


1. Point Buckler LLC (Discharger) owns approximately 51 acres of land at Point Buckler 
Island located off the western tip of Simmons Island in the Suisun Marsh, Solano 
County (Site). The Site was historically managed for ducks, but, over a period of 
decades without management, tidal circulation was naturally restored to the Site’s 
several tidal marshes.  


2. The Discharger constructed a levee at the Site without proper authorizations, 
certifications, and/or permits from the Regional Water Board. The Discharger’s levee 
construction activities included construction of a levee around the perimeter of the Site 
resulting in the diking off of the tidal channels located on the northeast, northwest, and 
southwest portions of the Site.  Based upon photographic evidence and reports from 
Bay Conservation Development Commission (BCDC) and California Department of 
Fish and Wildlife (CDFW) staff, the Discharger has adversely impacted tidal marsh 
vegetation.  


3. The Site’s adversely impacted tidal marshlands constitute waters of the State and 
United States.  


4. The Regional Water Board’s Water Quality Control Plan for the San Francisco Bay 
Basin (Basin Plan) defines the existing and potential beneficial uses for waters within 
the Region. The beneficial uses of any specifically identified water body generally apply 
to all its tributaries. The Basin Plan designates the following existing and potential 
beneficial uses for Suisun Bay: industrial service supply, industrial process supply, 
commercial and sport fishing, estuarine habitat, fish migration, preservation of rare and 
endangered species, fish spawning, wildlife habitat, contact and noncontact water 
recreation, and navigation. 


5. Beneficial uses present at the Site that were adversely impacted by the Discharger’s 
unauthorized levee construction activities include estuarine habitat, fish migration, 
preservation of rare and endangered species, fish spawning, and wildlife habitat.  


6. The Site is potential habitat for special status species including Chinook Salmon, Delta 
Smelt, California Clapper Rail, and Salt Marsh Harvest Mouse. The adverse impacts 
from levee construction activities may include impacts that resulted because some of 
the work was conducted outside appropriate work windows for these protected 
species. 


7. Suisun Marsh is identified as an impaired water body pursuant to federal Clean Water 
Act (CWA) section 303(d) for mercury, nutrients, organic enrichment/low dissolved 







Point Buckler LLC - 2 -     CAO No. R2-2015-0038 
Point Buckler Island, Solano County   
  
   


oxygen, and salinity/total dissolved solids/chlorides. The circulation of waters through 
tidal marsh generally provides improved dissolved oxygen conditions and maintains 
water chemistry balance, such as the proper range of salinity. Cutting off tidal 
circulation to the Site’s tidal marshes has disrupted the marshes’ ability to provide this 
natural water quality benefit. 


8. On November 19, 2014, BCDC and CDFW staff inspected the Site and reported that 
the Discharger’s unauthorized levee construction activities cut off crucial tidal flow to 
the interior of the Site, thereby drying out the Site’s former tidal marsh areas and 
destroying existing and potential habitat for special status species including Chinook 
Salmon, Delta Smelt, California Clapper Rail, and Salt Marsh Harvest Mouse.  


9. The Discharger’s unauthorized levee construction activities at the Site have 
unreasonably affected or threaten to adversely affect water quality and beneficial uses 
by filling the tidal drainage channels at the Site, thereby cutting off tidal circulation to 
the Site’s interior tidal marsh habitat and destroying existing and potential habitat for 
special status species including Chinook Salmon, Delta Smelt, California Clapper Rail, 
and Salt Marsh Harvest Mouse.  


10. The Discharger’s unauthorized levee construction activities at the Site are in violation 
of California Water Code (CWC) sections 13260 and 13264, CWA sections 401 and 
402, and the Basin Plan as described below:  


a. CWC section 13260 requires that any person discharging waste, or proposing to 
discharge waste, within any region that could affect the quality of the waters of the 
State, shall file with the appropriate Regional Water Board a Report of Waste 
Discharge (ROWD). CWC section 13264 further provides that no person shall 
initiate any new discharge of waste, or make any material changes in any 
discharge, prior to the filing of the ROWD required by CWC section 13260. The 
Discharger has not filed a ROWD with the Regional Water Board for the levee 
construction activities at the Site described above, which could adversely affect the 
quality of waters of the State. Accordingly, the Discharger is in violation of CWC 
sections 13260 and 13264.  


b. CWA section 401 specifies that any applicant required to obtain a federal license or 
permit to conduct any activity that may result in a discharge into navigable waters 
must obtain a certification from the state in which the discharge originates. Title 23 
of the California Code of Regulations, section 3855, requires that “an application for 
water quality certification shall be filed with the regional board executive 
officer.”  The Discharger has not filed an application for a CWA section 401 Water 
Quality Certification for the levee construction activities that resulted in a discharge 
of fill to waters of the State and United States. Accordingly, the Discharger is in 
violation of CWA section 401.  


c. CWA section 402 established a National Pollutant Discharge Elimination System 
(NPDES) permit program and specifies that a NPDES permit is required for any 
stormwater discharges associated with construction activity, including clearing, 
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grading, and excavation resulting in land disturbance of one acre or more. The 
Discharger has not filed a Notice of Intent to enroll for coverage under the State’s 
NPDES General Permit for Storm Water Discharges Associated with Construction 
and Land Disturbance Activities (Order No. 2009-0009-DWQ) for the levee 
construction and other land disturbance activities conducted at the Site. The levee 
construction and other land disturbance activities conducted by the Discharger at 
the Site have collectively disturbed greater than one acre of land. Accordingly, the 
Discharger is in violation of CWA section 402. 


d. Chapter 4, Table 4-1 of the Basin Plan prohibits the discharge of silt, sand, clay, or 
other earthen materials from any activity in quantities sufficient to cause deleterious 
bottom deposits, turbidity, or discoloration in surface waters or to unreasonably 
affect or threaten to affect beneficial uses. The Discharger’s unauthorized levee 
construction activities have resulted in the discharge of earthen fill into the site’s 
tidal channels and around the perimeter of the Site in quantities sufficient to cause 
deleterious bottom deposits, turbidity, or discoloration in surface waters or to 
unreasonably affect or threaten to affect beneficial uses.  Additionally, cutting off 
tidal circulation into the Site’s interior tidal marshes has unreasonably affected or 
threatened to affect water quality and beneficial uses. Accordingly, the Discharger’s 
levee construction activities at the Site are in violation of the Basin Plan.   


11. CWC section 13304 requires any person who has discharged or discharges waste into 
waters of the State in violation of any waste discharge requirement or other order or 
prohibition issued by a Regional Water Board or the State Water Resources Control 
Board, or who has caused or permitted, causes or permits, or threatens to cause or 
permit any waste to be discharged or deposited where it is, or probably will be, 
discharged into the waters of the State and creates, or threatens to create, a condition 
of pollution or nuisance, shall, upon order of the Regional Water Board, clean up the 
waste or abate the effects of the waste, or, in the case of threatened pollution or 
nuisance, take other necessary remedial action, including, but not limited to, 
overseeing cleanup and abatement efforts.  


12. Based on the above findings, the Regional Water Board finds that the Discharger has 
caused or permitted waste to be discharged or deposited where it has been discharged 
into waters of the State and created or threatens to create a condition of pollution. As 
such, pursuant to CWC sections 13267 and 13304, this Order requires the Discharger 
to submit technical reports to enable the Regional Water Board to understand the 
extent, scope, and character of the discharge and its impacts and requires the 
Discharger to undertake corrective action to clean up the waste discharged and abate 
its effects. 


13. This Order is an action to enforce the laws and regulations administered by the 
Regional Water Board.  As such, this action is categorically exempt from the California 
Environmental Quality Act, pursuant to section 15321(a)(2) of Title 14 of the California 
Code of Regulations. 
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14. Pursuant to CWC section 13304, the Discharger is hereby notified that the Regional 


Water Board is entitled to, and may seek reimbursement for, all reasonable costs 
actually incurred by the Regional Water Board to investigate unauthorized discharges 
of waste and to oversee cleanup of such waste, abatement of the effect thereof, or 
other remedial action, required by this Order. 


IT IS HEREBY ORDERED, pursuant to CWC sections 13267 and 13304, that the 
Discharger shall submit the required technical reports and clean up the waste discharged, 
abate its effects, and take other remedial actions as follows: 


A. Prohibitions 


1. The discharge of fill material that will degrade, or threaten to degrade, water quality, or 
adversely affect, or threaten to adversely affect existing or potential beneficial uses of 
waters of the State is prohibited.  


2. Removal of tidal marsh vegetation in a manner that adversely impacts or threatens to 
adversely impact water quality or beneficial uses in any water of the State is prohibited. 


3. This Order does not allow for the take, or incidental take, of any special status species. 
The Discharger shall use the appropriate protocols, as approved by CDFW and the 
U.S. Fish and Wildlife Service, to ensure that activities do not impact the Beneficial Use 
of the Preservation of Rare and Endangered Species or violate the California or federal 
Endangered Species Acts. 


B. Provisions 


1. No later than October 16, 2015, the Discharger shall submit, acceptable to the 
Regional Water Board Executive Officer, the following: 


a. A technical report providing a description of all levee construction activities, boat 
dock construction, and any other discharges of fill material or structures into waters 
of the State. The technical report shall also describe all grading and vegetation 
removal activities the Discharger has conducted at the Site. This technical report 
shall describe the nature and extent of these activities by means such as, but not 
limited to, providing a map illustrating the extent of these activities, and calculations 
quantifying the amount of fill material placed into waters of the State, the acreage of 
all channel, marsh, or other wetland vegetation removed or otherwise adversely 
impacted at the Site, and the linear distance (in feet) of tidal channels impacted by 
the levee construction activities. The impact assessment shall be performed by a 
qualified professional with expertise in tidal marsh habitat and shall, at a minimum, 
include a description of the pre-disturbance tidal channel morphology, soil 
conditions, hydrology, and characterization of the tidal marsh habitat impacts and 
loss, as well as documentation (e.g., aerial photographs, photographs, reports, 
topographic maps or drawings) showing the condition of the Site prior to the recent 
levee construction activities. The results of this impact assessment shall serve as 
the basis for the Corrective Action Workplan described below. 
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b. Description of any permits and other authorizations obtained from local, State, and 
federal agencies and local or regional districts for any filling, grading, vegetation 
removal, levee and structure construction activities, or other activities that have 
disturbed land or water features at the Site since the Discharger acquired it. 


2. No later than November 1, 2015, the Discharger shall submit a Corrective Action 
Workplan, acceptable to the Regional Water Board Executive Officer, that 
includes the following: 


a. A workplan proposal for corrective actions designed to: (a) restore tidal circulation 
to all of the tidal channels and interior marsh habitat that existed prior to the 
Discharger’s levee construction activities; and (b) provide compensatory mitigation 
habitat to compensate for any temporal and permanent impacts to the functions and 
values provided by the impacted wetlands, tidal marshlands, and drainage channels 
impacted by the Discharger’s levee construction, vegetation removal, and other Site 
development activities. This Corrective Action Workplan shall include success 
criteria and performance standards for assessing whether the corrective actions are 
achieving the intended water quality and habitat restoration goals, including 
identification and justification for the proposed targeted native plant species, soil 
and hydrologic conditions, and identification and description of any reference sites 
utilized. Performance standards shall designate the final habitat success criteria. 
The Corrective Action Workplan shall include an implementation time schedule 
acceptable to the Executive Officer. 


b. A corrective action self-monitoring program workplan proposal, designed to monitor 
and evaluate the success of the implemented corrected actions. The corrective 
action self-monitoring program shall monitor the success of the corrective actions 
until the approved habitat restoration activities have been successfully achieved, 
but not for a period of less than five years following completion of the corrective 
actions and not for a period of less than three years after any irrigation of 
revegetation plantings has ceased.  


Within sixty days of approval of the Corrective Action Workplan by the Executive 
Officer, the Discharger shall initiate implementation of the Corrective Action Workplan 
in accordance with the approved implementation time schedule. 


3. No later than January 31 of each year following initiation of the corrective actions and 
continuing until the corrective actions are successfully achieved, the Discharger shall 
submit annual self-monitoring program reports, acceptable to the Executive Officer, 
describing the progress reached toward achieving the restoration activities’ approved 
success criteria and performance standards.  


4. The Discharger shall submit with the final self-monitoring report a Notice of 
Completion, acceptable to the Executive Officer, demonstrating that the Corrective 
Action Workplan, as approved, has been successfully completed. 


5. If the Discharger is delayed, interrupted, or prevented from meeting the work 
completion or report submittal deadlines specified in this Order, the Discharger shall 
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promptly notify the Executive Officer in writing with recommended revised completion 
or report submittal deadlines. Any extensions of the time deadlines specified in this 
Order must be approved in writing by the Executive Officer. The Executive Officer may 
consider revisions to this Order. 


6. Regional Water Board staff shall be permitted reasonable access to the Site as 
necessary to oversee compliance with this Order. 


7. The technical reports and workplan proposals required under provisions 1, 2, 3, and 4 
above shall be complete, accurate, and adequate, as determined by the Executive 
Officer.  


 
8. No later than 14 days from the date of this Order, the Discharger is required to 


acknowledge in writing its intent to reimburse the State for cleanup oversight work as 
described in the Reimbursement Process for Regulatory Oversight fact sheet provided 
to the Discharger with this Order, by filling out and returning the Acknowledgement of 
Receipt of Oversight Cost Reimbursement Account Letter or its equivalent, also 
provided with this Order. 


 
9. As described in finding 14 above, upon receipt of a billing statement for costs incurred 


pursuant to CWC section 13304, the Discharger shall reimburse the Regional Water 
Board. 


 
10. None of the obligations imposed by this Order on the Discharger are intended to 


constitute a debt, damage claim, penalty, or other civil action that should be limited or 
discharged in a bankruptcy proceeding.  All obligations are imposed pursuant to the 
police powers of the State of California intended to protect the public health, safety, 
welfare, and environment. 


Failure to comply with the provisions of this Order may result in the imposition of civil 
liabilities, imposed either administratively by the Regional Water Board or judicially by the 
Superior Court in accordance with CWC sections 13268, 13304, 13308, 13350 and/or 
13385, and/or referral to the Attorney General of the State of California for injunctive relief 
or civil or criminal liability. Failure to submit, late or inadequate submittal of technical 
reports and workplan proposals, or falsifying information therein, is a misdemeanor and 
may subject the Discharger to additional civil liabilities. This Order does not preclude or 
otherwise limit in any way the Regional Water Board's ability to take appropriate 
enforcement action for the Discharger's violations of applicable laws, including, but not 
limited to, discharging without a permit and failing to comply with applicable requirements. 


 


 


____________________________ ____________________________ 
Bruce H. Wolfe Date 
Executive Officer 
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BRISCOE IVESTER & BAZEL LLP 
155 SANSOME STREET 


SEVENTH FLOOR 
SAN FRANCISCO CALIFORNIA 94104 


(415) 402-2700 
FAX (415) 398-5630 


16 October 2015 
 
 
By E-Mail 
 
Bruce H. Wolfe 
Executive Officer 
San Francisco Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA  94612 
 
 Subject:  Cleanup and Abatement Order R2-2015-0038 
   Point Buckler LLC 
 
Dear Mr. Wolfe: 
 
 On behalf of Point Buckler Club, LLC (the “Club”), we are responding to paragraph 
B.1.b of Cleanup and Abatement Order R2-2015-0038 (the “Order”), which reads as follows: 


No later than October 16, 2015, the Discharger shall submit, 
acceptable to the Regional Water Board Executive Officer, the 
following:  …. 


b.  Description of any permits and other authorizations obtained 
from local, State, and federal agencies and local or regional 
districts for any filling, grading, vegetation removal, levee and 
structure construction activities, or other activities that have 
disturbed land or water features at the Site since the Discharger 
acquired it. 


This letter report identifies authorizations, applicable to the work at Point Buckler Island, arising 
under the Suisun Marsh Preservation Act, the Federal Clean Water Act, the California 
Environmental Quality Act, and under the authority of the State Lands Commission.  This letter 
report also discusses Water Code §§ 13260 and 13264, Clean Water Act §§ 401 and 402, and the 
basin plan, all of which the Order asserts have been violated.   
 
 As you know, the Club has filed an amended petition (the “Amended Petition”) with the 
State Water Resources Control Board.  A copy is attached to this letter report as Exhibit 1.   
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I. Authorization Under The Suisun Marsh Preservation Act 


 As discussed in detail in the Amended Petition, the Suisun Marsh Protection Plan 
recognizes that duck clubs are a “vital component” of the wintering habitat of migrating 
waterfowl because they encourage production of preferred waterfowl food plants that would not 
otherwise be available.  (Amended Petition, section VIII.A.)1   
 
 The importance of duck clubs is recognized by the Suisun Marsh Preservation Act, which 
exempts duck clubs from the general requirement for marsh development permits established by 
Public Resources Code § 29500.2   
 
 The act required the Suisun Resource Conservation District (“SRCD”) to prepare 
“a water management program for each managed wetland in private ownership” that “shall 
specify all necessary development”.  (Pub. Res. Code § 29412.5.)  This “component”, as the act 
refers to it, is known as an “individual management plan” or “IMP”.  SRCD prepared an 
individual management plan for the Club, which at that time was known as the Annie Mason 
Point Club, and the San Francisco Bay Conservation and Development Commission (“BCDC”) 
has certified it.  (Amended Petition, section VIII.B.)  A copy of this individual management plan 
(“IMP”) is attached as Exhibit 2.   
 
 The Suisun Marsh Preservation Act exempts from the general permitting requirement (in 
section 29500) work specified in the individual management plans: 


Notwithstanding the provisions of Section 29500, within the primary 
management area no marsh development permit shall be required for any 
development specified in the component of the local protection program 
prepared by the Suisun Resource Conservation District and certified by the 
Commission pursuant to Section 29415.  


(Pub. Res. Code § 29501.5.)  This exemption is confirmed by the Suisun Marsh Protection Plan, 
which reports that: 


                                                 
1 The Suisun Marsh Protection Plan can be found at:  http://www.bcdc.ca.gov/laws_plans/ 
suisun_marsh.shtml. 
2 The Suisun Marsh Preservation Act has been codified at Public Resources Code §§ 29000 et 
seq.  This act directs BCDC to implement the Suisun Marsh Protection Plan.  (Pub. Res. Code 
§§ 29004(b), 29113, 29200, 29202.)   
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Individual management plans were developed for each waterfowl hunting 
club in the 1980s, and were reviewed by the California Department of Fish 
and Game and certified by the San Francisco Bay Conservation and 
Development Commission.  ….  Land managers can conduct ongoing 
management activities described in the plans, such as maintenance, 
repairs, and enhancements, without having to apply for separate permits 
from the Commission for each activity.  


(Suisun Marsh Protection Plan at 34.) 
 
 The individual management plan for Point Buckler specifies maintenance of the ditches 
and levees: 


Proper water control necessitates inspection and maintenance of levees, 
ditches, and water control structures.  Ditches need to be kept clear of 
vegetation blockages or silt build-ups to allow circulation and drainage.  
….  Water control structures should also be kept in working order.  Levees 
require frequent inspection and attention to prevent major breaks from 
occurring.   


(IMP at 2.)  By exempting these activities—“maintenance of levees, ditches, and water control 
structures”—from the requirement for a marsh development permit, the Suisun Marsh 
Preservation Act authorizes the Club to perform this work without going through the permitting 
procedures that would otherwise apply.   
 
 Note that the exemption in § 29501.5 applies to activity identified in an individual 
management plan.  There is no time limit on when the work can be done.  On the contrary, the 
individual management plan envisions inspection and maintenance in perpetuity.   
 
 The individual management plan for the Club was received by BCDC in 1984, after the 
levees had been repaired.  (IMP at 1.)  The plan itself says that the island “now has the water 
control structures and tight levees necessary for proper water management”, according to the 
owner.  (Id.)  This statement is confirmed by Exhibit 3, which is an aerial photograph from 1984, 
and which shows intact levees.  Additional work was apparently done to repair levees in 1990, 
according to a “wetlands maintenance management report” incorporated into the plan.  (IMP at 
14.)   
 
 The individual management plan for the Club is also noteworthy for what it says about 
the vegetation on the island, which the Order appears to believe is valuable.  The plan reported 
“olney and hardstem bulrush in the low areas, and saltgrass in the higher areas”, and an aerial 
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photograph showing intermixed tule growth.  “[N]one of these plants’, the plan explains, “has a 
relatively high use and selection value for waterfowl”.  (IMP at 1.)  According to the plan, “the 
situation has greatly improved” as a result of the facility repair, and improved water control, on 
the island.  (Id.)   
 
 Documents provided by BCDC include no amendment or modification of the individual 
management plan for Point Buckler Island.  The initial plan is therefore still in effect.  This 
conclusion is consistent with the statement, by BCDC staff, that Exhibit 2 is the Club’s plan.  
 
 Documents provided by BCDC do not include any permit authorizing abandonment of 
the managed wetlands at the Club.3   
 
 The Suisun Marsh Preservation Act, therefore, provides authorization for levee and ditch 
maintenance at the island.4 
 


II. Authorization Under The Federal Clean Water Act 


 Section 404(a) of the federal Clean Water Act allows the U.S. Army to issue permits 
authorizing the discharge of dredged or fill material.  In July 2013, the San Francisco District of 
the U.S. Army Corps of Engineers issued Regional General Permit 3 (“RGP3”), which specifies 
that “the landowners represented by the Suisun Resource Conservation District (SRCD) are 
authorized to place and maintain structures and/or perform work, and discharge dredged or fill 
material in areas subject to Corps jurisdiction” under the terms of the permit.  (RGP35 at 1.)  The 
permit covers a wide variety of activities in ditches, on levees, in managed wetlands, and 
associated with water control structures.  (Id. at 1-6.)  Among other things, it covers maintenance 
and creation of interior ditches, maintenance and repair of levees, creating drainage swales and 


                                                 
3 It appears that a managed wetland cannot be abandoned without a permit from BCDC.  (Pub. 
Res. Code § 29500 (requiring permit for development); Pub. Res. Code § 29114 (defining 
“development” to include “change in the density or intensity of use of land” and “change in the 
intensity of use of water”); 14 CCR § 10125 (defining “substantial change in use” to include 
“abandonment” of a “managed wetland”).   
4 The act also imposes on the Regional Board a “judicially enforceable duty” to act in conformity 
with the act.  (Amended Petition, section IX.D.)  
5 Available at:  http://www.spn.usace.army.mil/Missions/Regulatory/RegulatoryOverview/ 
RegionalGeneralPermits.aspx 







BRISCOE IVESTER & BAZEL LLP 
Bruce H. Wolfe 
16 October 2015 
Page 5 


 
 


raising the interior of managed wetlands, discing, pump installation, constructing cofferdams, 
maintaining and replacing water control structures, installing new water control structures, and 
maintenance and repair of salinity control gates.  (Id.)   
 
 Section 401(a) of the federal Clean Water Act provides for a procedure in which states 
can certify that a permit to be issued under the act complies with state law.  Here, the Regional 
Board issued a section-401 certification for RGP3 in June 2013.6  This certification explains that 
it covers “158 privately owned duck clubs represented by SRCD”.  (Id. at 2.)  The certification 
specifies that the “total amount of annual excavation and temporary fill for the project would 
vary from year to year, but would be limited to a maximum of 443,000 cubic yards of earthen 
material.”  (Id. at 3.) 
 
 Point Buckler is one of the duck clubs represented by SRCD.  The Suisun Marsh 
Preservation Act gives SRCD “primary local responsibility for regulating and improving water 
management practices on privately owned lands within the primary management area of the 
Suisun Marsh in conformity with [the Suisun Marsh Preservation Act] and the Suisun Marsh 
Protection Plan”.  (Pub. Res. Code § 9962(a).)  The current list of SCRD clubs includes the Club 
as number 801.7   
 
 The work at issue, therefore, comes within the scope of the authorizations provided by 
RGP3 and its associated section-401 certification. 
 
 The Regional Board has also issued a section-401 certification in support of Corps 
permitting of dredging exterior channels.8  This certification explains that the “Project purpose is 
to provide higher quality fill material for exterior levee repairs, and to improve drainage in cut 
channels, by removing accumulated silt that impairs managed wetland drainage and water 
control structure tidal operations.”  (Certification at 1.)  The certification recognizes the value of 
levees: 


The exterior levee system protects thousands of acres of State and private 
land managed for wildlife habitat, endangered species habitats, Delta 


                                                 
6 Available at http://www.suisunrcd.org/permits.html. 
7 Available at http://www.suisunrcd.org/land_owners.html (identified as Buckler Point, Inc.). 
8 Available at http://www.suisunrcd.org/permits.html.   
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water quality, and physical infrastructure such as dwellings, structures, gas 
wells, power transmission lines, petroleum pipelines, and County roads.  


(Id.)  The certification authorizes the dredging of one million cubic yards of material,  
 
 Although this certification may not be directly applicable here, it is relevant because of 
its authorization of activities that are similar to those at issue here—but far more extensive and 
arguably much more threatening to the environment.   
 


III. Authorization Under The California Environmental Quality Act 


CEQA mitigation measures must be “fully enforceable”.  (Pub. Res. Code §§ 21081, 
21081.6; Amended Petition, section IX.F.4.)  The work at Point Buckler is a mitigation measure 
required by CEQA.  In 1984, it was identified by DWR as mitigation for Delta diversions.  (Id.; 
Amended Petition, section VIII.C.)  In 2005, it was incorporated into the Suisun Marsh 
Mitigation Agreement of 2005.  (Id.)  
 


In 2013, the Regional Board relied on that agreement—and on its mitigation provisions—
when it certified RGP3.  The Regional Board specifically found that the “[p]ermanent and 
temporary impacts related to the current operation and maintenance of managed wetlands in the 
proposed Project area have been offset by the Suisun Marsh Mitigation Agreement of 2005.”  
(Section-401 Certification at 4.)  
 


As a result, Point Buckler has been authorized as required mitigation for two projects:  
DWR’s water diversions from the Delta, and the long list of maintenance, repair, and 
construction activities covered by RGP3 and the Regional Board’s certification.   


 
IV. Authorization By The State Lands Commission 


The Suisun Marsh Preservation Act gives State Lands primary responsibility over lands 
under its jurisdiction.  (Amended Petition, section IX.E.)  State Lands has asserted jurisdiction 
over the land where the dock is located, and has signed a lease “authorizing an existing 
uncovered floating boat dock, five wood pilings, gangway, and walkway located in the Annie 
Mason Slough”.  (Transmittal letter.)  The lease and transmittal letter are attached as Exhibit 4. 
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V. Water Code §§ 13260 And 13264 


 The Porter-Cologne Act (Water Code §§ 13000 et seq.) does not directly prohibit the 
unauthorized discharge of waste into waters of the state.  Instead, it requires a person proposing 
to discharge waste (that could affect the quality of the waters of the state) to file a report of waste 
discharge.  (Water Code § 13260.)  If the discharge would not create a condition of pollution or 
nuisance, and is not subject to CEQA, then the discharger may begin discharging 140 days after 
filing the report.  (Water Code § 13264.)  The Regional Board may, however, respond to the 
report by issuing waste discharge requirements (Water Code § 13263) or a waiver (Water Code 
§ 13269).   
 
 Notwithstanding Water Code § 13260, the Regional Board appears to have concluded 
that a report of waste discharge is not required for any activities covered by RGP3 or other 
general permits (such as the general industrial and general construction stormwater permits) or 
for any discharge of dredged and fill material permitted by the Corps under section 404 of the 
Clean Water Act.   
 
 The legal analysis should follow the practical analysis.  The purpose of § 13260 is to 
notify the Regional Board of a discharge, so that the Regional Board can impose appropriate 
requirements on that discharge.  But when a report of waste discharge would be pointless—
because a permit has already been issued, or because the Corps will be issuing the permit—then 
a report of waste discharge need not be submitted.   
 


If § 13260 were interpreted to require reports of waste discharge when permits had 
already been issued or are under the jurisdiction of the Corps, there would be a huge waste of 
paperwork and an unnecessary strain on Regional Board resources. To the best of our 
knowledge, the Regional Board has not asserted that the duck clubs covered by RGP3 are in 
violation of § 13260 because they have not filed a report of waste discharge.   
 
 The Order asserts that the Club has violated Water Code § 13260 and also § 13264, 
which imposes specified prohibitions when a report has not been filed in accordance with 
§ 13260.  (Order at 2, ¶ 10.a.)  Because the work at issue here is regulated by RGP3 and the 
Corps, there is no need to file a report of waste discharge, and the Club should not be considered 
in violation of Water Code § 13260 or § 13264. 
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VI. Clean Water Act § 401 


The Order also asserts a violation of Clean Water Act § 401.  (Order at 2, ¶ 10.b.)  But, 
although a certification is needed to obtain a permit, any failure to provide that certification is 
not a violation of the Clean Water Act.  Section 301(a) specifies what is a violation of the act: 


Except as in compliance with this section and sections 1312, 1316, 1317, 
1328, 1342, and 1344 of this title, the discharge of any pollutant by any 
person shall be unlawful.  


(33 USC § 1311(a).)  Noticeably absent from this prohibition is section 401 (33 USC § 1341).  
As a result, any failure by the Club to request a 401 certification would not be a violation of 
federal law.  It would also not be a violation of California law.   
 
 There is also no violation for a simple and practical reason:  the Regional Board has 
already issued a section-401 certification for RGP3.  Because the activities at issue come within 
RGP3, there is and was no need for the Club to file an application for a 401 certification.   
 


VII. Clean Water Act § 402 


The Order asserts that the Club is in violation of Clean Water Act § 402 because it did 
not sign on to the general construction stormwater permit.  (Order at 2-3, ¶ 10.c.)  But the work 
at issue was done during the dry season, and there is no evidence of any discharge of stormwater.   


 
The Clean Water Act regulates only actual discharges, not potential discharges: 


[I]n the absence of an actual addition of any pollutant to navigable waters 
from any point, there is no point source discharge, no statutory violation, 
no statutory obligation of point sources to comply with EPA regulations 
for point source discharges, and no statutory obligation of point sources to 
seek or obtain an NPDES permit in the first instance.  


(Waterkeeper Alliance, Inc. v. United States EPA (2d Cir. 2005) 399 F.3d 486, 505.)   
 


In Waterkeeper, the Second Circuit invalidated EPA’s CAFO rule on the ground that it 
regulated potential discharges rather than actual discharges: 
 


The CAFO Rule violates this statutory scheme.  It imposes obligations on 
all CAFOs regardless of whether or not they have, in fact, added any 
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pollutants to the navigable waters, i.e. discharged any pollutants.  After all, 
the Rule demands that every CAFO owner or operator either apply for a 
permit—and comply with the effluent limitations contained in the 
permit—or affirmatively demonstrate that no permit is needed because 
there is “no potential to discharge.”  In the EPA's view, such demands are 
appropriate because all CAFOs have the potential to discharge pollutants.  
While we appreciate the policy considerations underlying the EPA’s 
approach in the CAFO Rule, however, we are without authority to permit 
it because it contravenes the regulatory scheme enacted by Congress; the 
Clean Water Act gives the EPA jurisdiction to regulate and control only 
actual discharges—not potential discharges, and certainly not point 
sources themselves.  


(Id., citations omitted.) 
 


 As a result, the Club was not in violation of Clean Water Act § 402.  
 


VIII. The Basin Plan 


The Order asserts a violation of the applicable basin plan on the grounds that “the 
Discharger’s unauthorized levee construction activities have resulted in the discharge of earthen 
fill into the site’s tidal channels and around the perimeter of the site in quantities sufficient to 
cause deleterious bottom deposits, turbidity, or discoloration in surface waters or to unreasonably 
affect beneficial uses.”  (Order at 3, ¶ 10.d.)  But, for a start, there is no evidence of any 
placement of material “around the perimeter of the site” other than into tidal channels.  And, for 
those tidal channels, the placement of material should not be considered “deleterious”.  That 
placement promoted the beneficial uses, and was not a “condition of pollution”.  (Amended 
Petition, sections IX.F.1 through IX.F.4.)   


 
“Additionally”, the Order says, cutting off tidal circulation into the Site’s interior tidal 


marshes has unreasonably affected or threatened to affect water quality and beneficial uses.”  
(Order at 3, ¶ 10.d.)   But there is no evidence of any tidal marshes that have been unreasonably 
affected.  (Amended Petition, sections VIII.VIII.E and IX.G.)   
 
 The Club should therefore not be considered in violation of the basin plan.  
 


IX. Conclusion 


This letter report provides the information requested by section B.1.b of the Order.  It 
also discusses violations asserted by the Order.  The attached Amended Petition explains why the 
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work at issue at the Club was not a condition of pollution, and why a cleanup and abatement 
order is not an appropriate response.  Nevertheless, the Club recognizes that the Regional Board 
has concerns about the work done, and remains interested in working together to develop a 
procedure in which the Regional Board’s concerns can be resolved.   
 
 Thank you very much for your consideration of these questions, comments, and requests, 
and please call with any questions.   


Sincerely, 


 
Lawrence S. Bazel 


 
cc: A. Farres (by e-mail) 
 K. Lichten (by e-mail) 
 A. Tamarin (by e-mail) 
 B. Hurley (by e-mail) 
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I. INTRODUCTION 


Petitioner Point Buckler Club, LLC would like to restore a duck club on the island it owns in 


the Suisun Marsh.  This effort should be easy.  The Suisun Marsh Preservation Act is extremely 


duck-club friendly.  It specifically exempts duck clubs from obtaining a marsh development permit 


when the work is consistent with an individual management plan certified by the San Francisco Bay 


Conservation and Development Commission (“BCDC”).  Here there is a certified plan, and the work 


is consistent with it.   


The Suisun Marsh Protection Plan makes clear that duck clubs are especially favored.  It 


recognizes that duck clubs are a “vital component” of the wintering habitat of migrating waterfowl 


because they encourage production of preferred waterfowl food plants that would not otherwise be 


available.  The Water Quality Control Plan for the San Francisco Bay Basin (“Basin Plan”) 


recognizes these values by including wildlife habitat and noncontact recreation among the beneficial 


uses for Grizzly Bay, where the island is located.   


The work at issue—digging out interior ditches and using the material to maintain or replace 


existing levees—is generally authorized by the U.S. Army Corps of Engineers and certified by the 


Regional Board, which has issued section-401 certifications for two permits.  These permits 


authorize hundreds of thousands of cubic yards of material to be excavated from interior ditches and 


used for the purposes of maintaining and replacing levees in the Suisun Marsh.   


If for no other reason, restoration of the duck club at Pint Buckler should be encouraged 


because it is a mitigation measure imposed by the State Water Resources Control Board 


(“State Board”) and Regional Water Quality Control Board for the San Francisco Bay Region 


(“Regional Board”) on the California Department of Water Resources (“DWR”) for water diversions 


from the Delta.   


Nevertheless, the Regional Board has been duck-club-hostile.  If there were any irregularity 


in any permitting needed for the duck club, the Regional Board could have identified that irregularity 


and demanded that it be resolved.  But it has not shown an interest in correcting permit irregularities, 


and certainly has not given Petitioners an opportunity to make corrections.  Instead, with almost no 


preamble, the Regional Board has issued Cleanup and Abatement Order No. R2-2015-0038 (the 
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“Order”), which requires Petitioner to restore tidal circulation to the interior of the island.  This 


Order kills the duck club, which at times needs to restrict tidal circulation and raise the water level 


within the island in order to flood the duck ponds.  The island is unusual.  The duck ponds are above 


high tide, and have been flooded by maintaining the levees, closing the tide gates, and pumping 


water into the island.  As part of its mitigation, DWR provided the pump.   


Worse still, the Regional Board killed off the duck club in violation of the Constitutional 


due process rights of Petitioner and its owners.  The Regional Board has taken Petitioner’s property 


without an opportunity for a hearing, in which Petitioner could have reviewed whatever evidence the 


Regional Board has obtained—the Regional Board has not presented its evidence to Petitioner—and 


provided information that would have assisted the decision-maker.   


The Regional Board has also engaged in impermissible ex parte communications.  Staff who 


are prosecuting this action have communicated with the advisory team, and apparently with the 


decision-maker, outside of the Petitioner’s presence.   


The Regional Board has violated the Suisun Marsh Preservation Act by taking action 


inconsistent with that act.   


The Regional Board has violated the Porter-Cologne Act by issuing a cleanup and abatement 


order without meeting the conditions prescribed by Water Code § 13304.  The Board justifies the 


Order on the grounds that waste has been discharged into waters of the state and has created a 


condition of pollution, but the work at issue was not and cannot be a condition of pollution.  


It cannot be a condition of pollution because the Legislature has authorized the work through the 


Suisun Marsh Protection Act, because the Regional Board and State Board have called for the work 


as a mitigation measure to be implemented by DWR, and because the Regional Board has issued two 


section-401 certifications in which it necessarily concluded that this type of work does not create a 


condition of pollution.  Also, the material used was not a waste.   


The Order violates California Environmental Quality Act (“CEQA”) because it interferes 


with the implementation of required mitigation.   


The Order violates the Constitutional void-for-vagueness doctrine because it requires reports 


that must personally satisfy an individual.  This standard is too vague to pass Constitutional muster.   
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Petitioner requests a stay.  Because of the short deadlines in the Order, Petitioner requests 


that the State Board act on the stay request by October 30, 2015, which is the day before the first 


submission in the Order is due.   


The State Board should rescind the Order on the grounds that it violates the due-process 


requirement for a hearing, it violates the due-process prohibition on ex parte communications and 


requirement for separation of functions, it violates the Suisun Marsh Preservation Act and Suisun 


Marsh Protection Plan, it violates the Porter-Cologne Act, it violates CEQA, it violates the void-for-


vagueness doctrine, and it is an abuse of the Regional Board’s discretion.   


II. IDENTIFICATION OF PETITIONER 


Petitioner is Point Buckler Club, LLC, and should be contacted through counsel: 


JOHN BRISCOE 
LAWRENCE S. BAZEL 
PETER PROWS 
BRISCOE IVESTER & BAZEL LLP 
155 Sansome Street, Seventh Floor 
San Francisco, CA  94104 
(415) 402-2700 
Fax (415) 398-5630 
jbriscoe@briscoelaw.net 
lbazel@briscoelaw.net 
pprows@briscoelaw.net 
 


III. REGIONAL BOARD ACTION TO BE REVIEWED 


Cleanup And Abatement Order No. R2-2015-0038; Point Buckler LLC, Solano County, 


attached to the Amended Declaration of Lawrence S. Bazel (“Amended Am. Bazel Decl.”) as 


Exhibit 1.   


IV. DATE OF REGIONAL BOARD ACTION 


The Executive Officer of the Regional Board issued the Order on September 11, 2015.  


V. STATEMENT OF REASONS  
WHY THE REGIONAL BOARD ACTION WAS IMPROPER 


The Regional Board action was improper for the reasons set out in the points and authorities 


in section IX below.   


VI. MANNER IN WHICH PETITIONER IS AGGRIEVED 


Petitioner is aggrieved because the Constitutional rights of itself and its members have been 


violated, and because it is being prohibited from maintaining and restoring the duck club that existed 
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at the property and is authorized—and even required—by various statutes and other legal 


requirements, as specified in section IX below.   


VII. STATE BOARD ACTION REQUESTED BY PETITIONER 


Petitioner requests that the Order be stayed, and that the State Board act on the stay by 


October 30, 2015.  The Regional Board has just informed Petitioner by telephone that the November 


1, 2015 deadline in the Order will be extended by 30 days.  Petitioner is requesting action by 


October 30, 2015 so that, if the State Board does not act, Petitioner has an opportunity to move for a 


stay in superior court before the Order’s deadline.  If the State Board cannot issue a stay by 


October 30 Petitioner requests that the State Board act to postpone the submissions required by the 


Order until the State Board can act on the stay request.1   


Petitioner also requests that the State Board should rescind the Order on the grounds that it 


violates due process, it violates the Suisun Marsh Preservation Act and Suisun Marsh Protection 


Plan, it violates the Porter-Cologne Act, it violates CEQA, it violates the void-for-vagueness 


doctrine, and it is an abuse of the Regional Board’s discretion.   


VIII. BACKGROUND 


A. In The 1970s, The Legislature Acted To Protect Suisun Marsh 


In 1974, the California Legislature enacted the Nejedly-Bagley-Z'berg Suisun Marsh 


Preservation Act of 1974, which directed the San Francisco Bay Conservation and Development 


Commission (”BCDC”) and the Department of Fish and Game to prepare the Suisun Marsh 


Protection Plan “to preserve the integrity and assure continued wildlife use” of the Suisun Marsh.  


(Suisun Marsh Protection Plan2 at 9.)   


The Suisun Marsh Protection Plan, which was published in 1976 and updated in 2007, 


emphasizes the importance of duck clubs to the Suisun Marsh.  Duck clubs, which “encourage 


production of preferred waterfowl food plants”, “are a vital component of the wintering habitat for 


waterfowl migrating south”:   


In the Suisun Marsh, about 50,700 acres of managed wetlands are currently 
maintained as private waterfowl hunting clubs and on publicly-owned wildlife 
management areas and refuges.  Because of their extent, location and the use 


                                                 
1   
2 http://www.bcdc.ca.gov/laws_plans/suisun_marsh.shtml 







 


 5 
IN THE MATTER OF:  CLEANUP AND ABATEMENT ORDER NO. R2-2015-0038; POINT BUCKLER CLUB, LLC 


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


of management techniques to encourage production of preferred waterfowl 
food plants, managed wetlands of the Suisun Marsh are a vital component of 
the wintering habitat for waterfowl migrating south on the Pacific Flyway, and 
also provide cover, foraging and nesting opportunities for resident waterfowl.   
Managed wetlands also provide habitat for a diversity of other resident and 
migratory species, including other waterbirds, shorebirds, raptors, amphibians, 
and mammals.  Managed wetlands can protect upland areas by retaining flood 
waters and also provide an opportunity for needed space for adjacent wetlands 
to migrate landward as sea level rises. 


(Id. at 12 (Environment Finding 5).)  Duck clubs “have made considerable contributions to the 


improvement of the Marsh habitats for waterfowl”:   


The Marsh is well known for waterfowl hunting in California. …. 


The recreational values of the Marsh, particularly for duck hunting, have been 
a significant factor in its preservation. Private duck clubs…have made 
considerable contributions to the improvement of the Marsh habitats for 
waterfowl as well as other wildlife. 


(Id. at 28.)  Duck clubs “have worked to maintain the area’s habitat value and to protect the natural 


resources of the Marsh”: 


Market hunting of waterfowl began in the Suisun Marsh in the late 1850s, and 
the first private waterfowl sport hunting clubs were established in the early 
1880s.  ….  Generations of hunting club owners and members have worked to 
maintain the area’s habitat value and to protect the natural resources of the 
Marsh. Today, waterfowl hunting is the major recreational activity in the 
Suisun Marsh… 


(Id. (Recreation and Access Finding 2).)   


The Suisun Marsh Protection Plan establishes, as its first recreational policy, an 


encouragement of duck clubs: 


Continued recreational use of privately-owned managed wetlands should be 
encouraged.  


(Id. at 29 (Recreation and Access Policy 1).)   


Under “Land Use and Marsh Management”, the Suisun Marsh Protection Plan once again 


emphasizes the importance of duck clubs:   


Within [the primary management] area, existing land uses should continue, 
and land and water areas should be managed so as to achieve the following 
objectives: …  


• Provision of habitat attractive to waterfowl 


• Improvement of water distribution and levee systems … 
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(Id. at 33.)  The concepts are reinforced by the findings in this section, which emphasize the 


importance of managing to “to enhance the habitat through the encouragement of preferred food 


plant species”: 


The managed wetlands are a unique resource for waterfowl and other Marsh 
wildlife, and their value as such is increased substantially by the management 
programs used by waterfowl hunting clubs and public agencies to enhance the 
habitat through the encouragement of preferred food plant species. 


(Id. at 34 (Land Use and Marsh Management Finding 2).)   


 Finally, the Suisun Marsh Protection Plan reports that in the 1980s individual management 


plans (“IMPs”) were developed and certified for each duck club, and that managers can implement 


these plans—including “enhancements”—without obtaining permits from BCDC:   


Individual management plans were developed for each waterfowl hunting club 
in the 1980s, and were reviewed by the California Department of Fish and 
Game and certified by the San Francisco Bay Conservation and Development 
Commission.  ….  Land managers can conduct ongoing management activities 
described in the plans, such as maintenance, repairs, and enhancements, 
without having to apply for separate permits from the Commission for each 
activity. 


(Id. (Land Use and Marsh Management Finding 3).)   


In 1977, the Legislature enacted the Suisun Marsh Preservation Act, which has been codified 


at Public Resources Code §§ 29000 et seq.3  This act directs BCDC to implement the Suisun Marsh 


Protection Plan.  (PRC §§ 29004(b), 29113, 29200, 29202.)   


B. The Suisun Marsh Preservation Act Exempts Work Specified In The Point 
Buckler Management Plan From A BCDC Permit 


Although the Suisun Marsh Preservation Act establishes a program for marsh development 


permits (PRC § 29500), there is an exception for development “specified in the component of the 


local protection program prepared by the Suisun Resource Conservation District and certified by” 


BCDC—that is, any development specified in the individual management plans: 


Notwithstanding the provisions of Section 29500, within the primary 
management area no marsh development permit shall be required for any 
development specified in the component of the local protection program 
prepared by the Suisun Resource Conservation District and certified by the 
Commission pursuant to Section 29415.  


(PRC § 29501.5.)  Note that this provision does not require the development to be in a managed 


                                                 
3 http://www.bcdc.ca.gov/laws_plans/suisun_marsh_preservation_act.shtml 
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wetland.  All that is required is a certified IMP.   


As noted above, the Suisun Marsh Protection Plan reports that IMPs were certified for each 


duck club.  (Suisun Marsh Protection Plan at 34 (Finding 3).)   


BCDC staff provided Petitioner with a copy of the certified management plan for Point 


Buckler, which at that time was known as the Annie Mason Point Club.  (Sweeney Decl., ¶ 2.)  The 


IMP, which was received by BCDC in 1984, describes the club at that time.  (Id., Exhibit 1.)  There 


was a single levee with a perimeter ditch system and two gates that were used for flooding and 


draining.  (Id.)  The IMP refers to “maintenance of levees, ditches, and water control structures.”  


(Id., Exhibit 1 at 2.)  “Ditches need to be kept clear of vegetation blockages or silt build-ups to allow 


circulation and drainage.”  (Id.)  “The dense growth of undesirable vegetation in the pond needs to 


be reduced by burning and/or discing”.  (Id.)  “Removing the old vegetation and turning over the soil 


provides a seed bed for the establishment of new vegetation which is more preferred by waterfowl.”  


(Id.)  The IMP also identifies interior and exterior levee repairs.  (Id., Exhibit 1, last page.)   


An aerial photo from 1984 shows that the levees at that time had been repaired, and were 


intact.  (Am. Bazel Decl., Exhibit 2.)  This photograph is consistent with the IMP which notes that 


“the club reports that it now has the water control structures and tight levees necessary for proper 


water management.”  (Sweeney Decl., Exhibit 1 at 1.)    


A document provided by BCDC, entitled “General Information”, which appears to have been 


prepared no later than 1980, reports that existing vegetation at the island had “a relatively low use 


and section value for waterfowl” and that “changing the habitat to a highly productive and selective 


one for waterfowl should be relatively easy.”  (Am. Bazel Decl., Exhibit 10, next-to-last page.)  It 


also reports that “[t]he main problem hampering proper management of the club is water control.”  


(Id/)  If the levee system and irrigation structures are repaired “adequate water control will be 


achieved”.  (Id., last page.)   


The levees that had been repaired by 1984 appear to have been damaged in the mid-1980s, 


and repaired again in 1990.  (See Am. Bazel Decl., Exhibit 11 (Wetlands Maintenance Management 


Report dated 1990 referring to use of 4,000 cubic yards to repair levees).)  Once the levees had been 


repaired, DWR apparently installed a pump, as discussed in the next section. 
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Documents provided by BCDC include no amendment or modification of the individual 


management plan for Point Buckler Island.  (Am. Bazel Decl., ¶ 13.)  The initial plan is therefore 


still in effect.   


Nor has BCDC issued a permit authorizing abandonment of the managed wetlands at Point 


Buckler.  (Id.)4   


C. The Department Of Water Resources Provided For A Duck Club At 
Point Buckler As Mitigation For Its Delta Diversions 


The Suisun Marsh Protection Plan identifies increasing salinity as a threat to the Suisun 


Marsh:   


Numerous upstream storage facilities, together with diversions of water from 
the Delta and the tributary streams of the Delta, have substantially reduced the 
amount of fresh water flowing into the Delta with a resultant increase in 
salinity intrusion into the Marsh…. 


(Suisun Marsh Protection Plan at 14.)  Increasing salinity, the Protection Plan found, 


will limit the distribution and abundance of important waterfowl food plants 
and ultimately reduce the wetland diversity and the capability of the Marsh to 
support wintering waterfowl. 


(Id. (Finding 4).) 


In 1984, the California Department of Water Resources (“DWR”), which operates the State 


Water Project, published a Plan Of Protection For The Suisun Marsh Including Environmental 


Impact Report.  The purpose of the plan was “to mitigate the effects of the Federal Central Valley 


Project (CVP) and the State Water Project (SWP) on the Suisun Marsh.”5  (Plan at 1.)  The plan was 


required by State Board Water Right Decision 1485.  (Id. at 7.)  Because the plan was issued to 


comply with D-1485, the State Board must have approved it.   


DWR’s mitigation facilities included the “Annie Mason Island Pump Facility”, that “would 


operate “when water quality on the island required improvement from October through April.”  (Id. 


                                                 
4 It appears that a managed wetland cannot be abandoned without a permit from BCDC.  
(PRC § 29500 (requiring permit for development); PRC § 29114 (defining “development” to include 
“change in the density or intensity of use of land” and “change in the intensity of use of water”); 
14 CCR § 10125 (defining “substantial change in use” to include “abandonment” of a “managed 
wetland”).   
http://www.bcdc.ca.gov/permits/obtain_permit.shtml (activities requiring permit approval) 
5 Available online.   
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at 79, 103.)  “The pumping equipment will be built and installed when the landowner has improved 


the island's levee system to provide adequate protection of the island.”  (Id. at 103.)   


Although the plan itself does not specify how the pump would provide mitigation, the 


reasoning is clear.  The ponds on the island are above high tide, as can be seen from aerial 


photographs taken in 2013 and 2015.  (Discussed below.)  These ponds may have been dug out 


before the pump was installed, but if so they quickly filled in.  In any case, the owner of the island at 


the time reports that DWR installed a pump, and an old pump is now visible at the island.  (Sweeney 


Decl., ¶ 3.)  The purpose of the pump—to flood the ponds—counted as mitigation because it helped 


preserve the island’s duck habitat and its growth of vegetation preferred by ducks.  Without the 


pump and the flooding of the ponds, the vegetation would revert to non-preferential species.   


The mitigation required by the plan and its included EIR, therefore, was not just the pump, 


but rather the maintenance of Point Buckler as property managed for ponding and growth of 


vegetation preferred by ducks.   


In 2005, DWR entered into the Revised Suisun Marsh Preservation Agreement with the U.S. 


Bureau of Reclamation, the California Department of Fish and Game, and the Suisun Resource 


Conservation District.  (Am. Bazel Decl., Exhibit 3.)  That agreement reiterated DWR’s obligation 


to build the facilities it had agreed to build in the 1980s.  (Id. at 14, ¶ VI.A (page 20 of 112).)  That 


obligation included the pump at the Annie Mason Island Unit.  (Id. at A-4 (page 73 of 112).)  


D. Point Buckler LLC Proceeded To Implement The Individual Management Plan 
Without Awareness Of Any Need For Additional Authorizations 


During the dry season of 2014, Petitioner used an excavator to deepen and widen the existing 


ditches, and placed the material removed on the levees.  In some places, the existing levees had been 


eroded away, and a new levee and ditch were created inside the old location.  Places where the levee 


had fully or partly breached—in two locations, the tide gates were in place, but the levee on top of 


them had eroded away—were repaired.  The resulting levees are approximately 2-3 feet above the 


surrounding land.  Of the two tide gates that had been in place, one is now functioning, and the other 


needs to be repaired.  (Sweeney Decl., ¶ 4.)   


Petitioner understood, from the previous owner, that maintenance of the levees was supposed 


to be done, and was not aware of any need for additional approvals.  (Id., ¶ 5.)   
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Some additional work was done on the island.  Among other things, a dock was secured to 


piles that were already in place.  The dock was provided by BCDC, and is subject to a lease from the 


California State Lands Commission.  (Id., ¶ 6.)  Fourteen trees were planted and four small 


semicircular ponds were dug to enhance duck habitat.  (Id.)  Some grasses were mowed. (Id.)   


E. The Work Did Not Cause Tidal Marsh To Dry Out 


The Order appears to have been motivated, at least in substantial part, by the misconception 


that the levee work “cut off crucial tidal flow to the interior of the Site, thereby drying out the Site’s 


former tidal marsh areas”.  (Order at 2, ¶ 8.)  But the levee work has not dried out the interior of the 


island; on the contrary, the interior is now wetter than it used to be.   


The best available evidence consists of two sets of photographs.  First, there are two infrared 


photographs taken in 2013 (before the levee work was done) by the U.S. National Oceanographic 


and Atmospheric Administration (“NOAA”) at high water and mean lower low water.  (Sweeney 


Decl., Exhibits 2 and 3.)  These show that water was present in the ditches and interior channels of 


the island, but there was no water present in any vegetated areas.   


In fact, there is remarkably little difference between the two photographs, no doubt 


attributable to the fact that the ditches and channels on the island generally have vertical sides, which 


means that their width does not increase or decrease during the tidal cycle.   


Second, there are aerial photographs, obtained from Google Earth, from April 2013 and 


April 2015, showing the island before and after the levee work.  (Am. Bazel Decl., Exhibits 4 and 5.)  


These photographs show no sign of vegetation in the ditches and interior channels, either before or 


after.   


In both photographs, the majority of the vegetation is brown, even though the photographs 


were both taken in April.  The 2013 photograph has some areas that are green, but those seem to be 


the result of seasonal rains rather than tidal influence.  There are, for example, areas of green on top 


of the existing levees, and in places disconnected from any ditch or channel.  A Google Earth 


photograph from September 2008 shows that the interior of the island was almost completely brown.  


(Am. Bazel Decl., Exhibit 12.)   
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Most of the island may be what the Suisun Marsh Protection Plan calls “lowland grasslands” 


(“a ‘transition zone’…which supports a mixture of plants common to both the wetlands and the 


upland grasslands”) rather than tidal marshes (“which occur on the edges of the bays and sloughs, 


are not subjected to habitat management programs, but are exposed to the natural daily tidal 


rhythm”).  (Suisun Marsh Protection Plan at 11.)  Virtually all of the island is firm enough so that 


motor vehicles can be driven across it.  (Sweeney Decl., ¶ 8.)  And, other than the improved ditches 


and water levels inside the levees, conditions at the island are generally unchanged from before the 


work at issue.  (Id., ¶ 14.) 


In any case, the Google Earth photographs leave no doubt that the interior of the island has 


not dried up because of the levee work.  The aerial photographs plainly show that in 2015, the 


ditches were larger and therefore held more water than they did in 2013, and the inland channels 


held as much water if not more.  Because of this additional water, the Order is wrong when it says 


that the levee work “cut off crucial tidal flow to the interior of the Site, thereby drying out the Site’s 


former tidal marsh areas”.  (Order at 2, ¶ 8.)  The Order is also wrong because the aerials show that 


virtually the entire inland area dried up before the levee work was performed, and there is no sign of 


any additional drying up after the levee work was done.   


IX. POINTS AND AUTHORITIES  
IN SUPPORT OF LEGAL ISSUES RAISED IN THE PETITION 


A. The Regional Board Violated Petitioner’s Due Process Rights By Refusing To 
Hold A Hearing 


The Regional Board violated Petitioner’s Constitutional rights by refusing to hold a hearing.  


“Due process principles require reasonable notice and opportunity to be heard before governmental 


deprivation of a significant property interest.”  (Horn v. County of Ventura (1979) 24 Cal.3d 605, 


612.)  Here there is governmental deprivation of at least two significant property interests:  


Petitioner’s use and enjoyment of its real property, and the deprivation of substantial amounts of 


money. 6   


                                                 
6 The hearing requirement applies to “‘adjudicatory’ matters in which the government’s action 
affecting an individual is determined by facts peculiar to the individual case”, as opposed to 
“‘legislative’ decisions which involve the adoption of a broad, generally applicable rule of conduct 
on the basis of general public policy.”  (Horn at 613.)  Here the Order is indisputably individual and 
adjudicatory, rather than general and legislative.   
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In Horn, the California Supreme Court held that property owners meet the substantial-


deprivation standard when land-use decisions on adjacent parcels substantially interfere with their 


access to their own property.  (Id. at 615.)  Here the deprivation goes far beyond that.  Petitioner is 


being prohibited from restoring and maintaining a duck club on its property, even though there has 


been a duck club there, and the property has been approved for use as a duck club.  (See Sweeney 


Decl., Exhibit 1.)  The Order requires Petitioner to “restore tidal circulation to all of the tidal 


channels…that existing prior to the…levee construction activities”.  (Am. Bazel Decl., Exhibit 1 at 


5.)  This requirement for tidal circulation prevents the property from being used a duck club, which 


requires that the tide gates be closed, and that the island be flooded, so that it can be used to provide 


duck habitat and grow plants that provide food for ducks.  (Sweeney Decl., ¶ 10.)   


The Order also requires that the Petitioner provide “compensatory mitigation habitat”.  (Ex. 1 


at 5.)  Mitigation habitat costs hundreds of thousands of dollars per acre.  (Sweeney Decl., ¶ 13.)  


Money is a property interest protected by due process.  (See Mathews v. Eldridge (1976) 424 U.S. 


319, 332 (due process applies to terminations of Social Security disability benefits).)   


In July 2015, in the West Side Irrigation District case (copy attached as Am. Bazel Decl., 


Exhibit 6), the Sacramento Superior Court invalidated letters sent out by the State Board—letters 


that commanded far less than the Order—on the grounds they were issued “without any sort of pre-


deprivation hearing”.  (Id.  at 5.)  The court distinguished between letters that are “coercive in 


nature” (id. at 2), which require a hearing, and purely informational letters, which do not.  Here the 


Order is indisputably coercive in nature.  The court concluded that “[e]very day the Letter remains in 


its current form constitutes a violation of those constitutional rights.”  (Id.)   


Here, as in West Side Irrigation District, there was no pre-deprivation hearing.  (Am. Bazel 


Decl., ¶ 15.)  A pre-deprivation hearing should have been held.   


State Board Order No. WQ 86-13, In the Matter of the Petition of BKK Corporation, 


acknowledges that a hearing must be held, but concludes that the hearing can be held after an order 


is issued: 


The Porter-Cologne Water Quality Control Act…does not require notice and 
an opportunity to be heard before issuance of a cleanup and abatement order.  
Due process is provided by an opportunity for a hearing after the order is 
issued.  
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(Id. at 4.)   


Where a state’s interest is sufficiently compelling, the requirements of 
procedural due process may be satisfied by a hearing provided after issuance 
of an administrative order…. 


(Id. at 6.)7   


Here, there were no interests that were “sufficiently compelling” to postpone a pre-


deprivation hearing.  This situation is quite different from those in which a municipality or industry 


is continually discharging infectious or toxic materials that threaten the public health.  The levee 


work was completed last year.  (Sweeney Decl., ¶ 4.)  Petitioner is not proceeding with the work, 


which has been put on hold.  (Id., ¶¶ 9, 14.)  Other than the improved ditches and water levels inside 


the levees, conditions at the island are generally unchanged from before the work at issue.  (Id., 


¶ 14.)  Because there was no compelling need to act in haste, there was time for a pre-deprivation 


hearing.   


There is certainly time for a post-deprivation hearing.  Counsel for Petitioner requested a 


hearing twice.  (Am. Bazel Decl., ¶ 16 and Exhibit 13.)  Nevertheless, the Regional Board has not 


held a hearing on this matter.  (Sweeney Decl., ¶ 12.)   


A hearing here would have benefited the Regional Board as well as Petitioner.  It would have 


required the Regional Board to collect and organize its evidence—the Regional Board has not 


presented any evidence to Petitioner other than what is in the Order (Am. Bazel Decl., ¶ 17)—which 


would help protect the Regional Board from this petition.  A hearing would also have given the 


Regional Board to hear Petitioner’s side of the story, which should have prevented it from acting on 


mistaken assumptions.  (See section VIII.E above.)   


The Regional Board’s refusal to provide a hearing is a violation of the United States 


Constitution.  On this ground alone, the Order should be rescinded and the matter remanded to the 


Regional Board for a hearing.   


In the Sackett case, a unanimous United State Supreme Court rejected a legal argument that 


“would have put the property rights of ordinary Americans entirely at the mercy of Environmental 


                                                 
7 BKK notes that the State Board lacks authority to declare a statute unconstitutional, but no 
determination of unconstitutionality is required here.  Nothing in Water Code § 13304 prohibits the 
Regional Board from holding a hearing before or after it has issued a cleanup and abatement order.   
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Protection Agency (EPA) employees.”  (Sackett v. EPA (2012) 132 S.Ct. 1367, 1375, Alito, J, 


concurring.)  “In a nation that values due process, not to mention private property, such treatment is 


unthinkable.”  (Id.)   


Here the violation of due process is even more unthinkable.  Due process indisputably calls 


for a hearing.  There is no principled argument to the contrary.  And yet the Regional Board 


continues to refuse.   


B. The Regional Board Violated Petitioner’s Due Process Rights By Engaging In 
Ex Parte Communications And Violating The Separation-Of-Functions Rule 


“When, as here, an administrative agency conducts adjudicative proceedings, the 


constitutional guarantee of due process of law requires a fair tribunal.”  (Morongo Band of Mission 


Indians v. State Water Resources Control Bd. (2009) 45 Cal.4th 731, 742.)  Consistent with these 


due-process requirements the California Administrative Procedure Act “generally prohibits ex parte 


communications…and requires ‘internal separation of functions’”.  (Id. at 742, citing Department of 


Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Board (2006) 40 Cal.4th 1, 18,)  


State Board staff have provided extensive answers to questions about these requirements.8 


Here, Regional Board staff have informed Petitioner that a prosecution team and advisory 


team were formed.  Petitioner was never given any notice of this division, and no opportunity to 


communicate with the advisory team or the decision maker before the Order was issued.  (Am. Bazel 


Decl., ¶ 18.)  The fact that the Order was issued provides evidence that there must have been 


communications between the prosecution team and the decision makers.  These communications, 


which took place without the knowledge or participation of Petitioner, were impermissible ex parte 


communications.  They were also a violation of the separation-of-functions requirement.  Petitioner 


has been denied a fair hearing.   


“In general, if a party has not received a proper administrative hearing, the matter is 


remanded back to the agency to provide ‘a full and fair hearing.’”  (Sabey v. City of Pomona (2013) 


215 Cal.App.4th 489, 500, quoting English v. City of Long Beach (1950) 35 Cal.2d 155, 160.)  The 


                                                 
8 Ex Parte Questions And Answers, www.waterboards.ca.gov/laws_regulations/docs/exparte.pdf  
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hearing must not be held before someone whose “role as a neutral arbitrator has been compromised”.  


(Nightlife Partners, Ltd. v. City of Beverly Hills (2003) 108 Cal.App.4th 81, 99.)   


Because of the ex parte communications, the Constitutional rights of Petitioner and its 


owners have been violated.  The Order should be rescinded, and the matter remanded for a new 


hearing by an appropriate decision maker other than the Executive Officer, who has been tainted by 


ex parte communications.   


C. The Regional Board Violated The Void-For-Vagueness Doctrine 


The Order requires the submission of reports “acceptable to the Regional Water Board 


Executive Officer”.  Because this provision makes the required actions subject to a person’s 


subjective approval, it violates the void-for-vagueness doctrine: 


[T]he void-for-vagueness doctrine requires that a penal statute define the 
criminal offense with sufficient definiteness that ordinary people can 
understand what conduct is prohibited and in a manner that does not 
encourage arbitrary and discriminatory enforcement.  


(Kolender v. Lawson (1983) 461 U.S. 352, 357.)   


In Kolender, a California statute required a person stopped by policy to provide “credible and 


reliable” identification.  (Id. at 359.)  The statute left, to the officer on the beat, the determination of 


whether the identification was sufficiently credible and reliable.  (Id. at 360.)  The United States 


Supreme Court concluded that the statute was “unconstitutionally vague on its face because it 


encourages arbitrary enforcement by failing to describe with sufficient particularity what a suspect 


must do in order to satisfy the statute.”  (Id. at 361.)   


Earlier this year, the Supreme Court re-stated the rule for unconstitutional vagueness: 


The Fifth Amendment provides that “[n]o person shall . . . be deprived of life, 
liberty, or property, without due process of law.”  Our cases establish that the 
Government violates this guarantee by taking away someone’s life, liberty, or 
property under a criminal law so vague that it fails to give ordinary people fair 
notice of the conduct it punishes, or so standardless that it invites arbitrary 
enforcement.   


(Johnson v. United States (2015) 135 S.Ct. 2551, 2556, citing Kolender.)   


In Johnson, the statute provided, in a “residual clause”, for more serious punishment if the 


crime “otherwise involves conduct that presents a serious potential risk of physical injury to 


another.”  (Id. at 2555-2556.)  The Supreme Court concluded “that the indeterminacy of the wide-
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ranging inquiry required by the residual clause both denies fair notice to defendants and invites 


arbitrary enforcement by judges.”  (Id. at 2556)   


Here the Order relies on penal statutes and specifically threatens criminal liability.  (Order at 


6; Water Code §§ 13269, 13387.)   


To the extent the statutes authorize an Order requiring reports subjectively “acceptable” to a 


single person, they are unconstitutionally vague as applied.  If the statutes themselves do not 


authorize subjectively acceptable reports, then the Executive Officer did not have authority to issue 


the Order.   


D. The Regional Board Violated The Conformity Requirement Of The 
Suisun Marsh Preservation Act 


The Suisun Marsh Preservation Act imposes a “judicially enforceable” requirement on state 


agencies to act in conformity with the act and the Suisun Marsh Protection Plan: 


Imposition of Judicially Enforcement Duty on State Agencies. 


(a)  This division imposes a judicially enforceable duty on state agencies to 
comply with, and to carry out their duties and responsibilities in conformity 
with, this division and the policies of the protection plan. 


(PRC § 29302.)   


The Order violates this requirement because it is not “in conformity” with the act and the 


plan.  The plan concludes that duck clubs are a “unique resource” and “a vital component of the 


wintering habitat for waterfowl migrating south”.  (See section VIII.A above.)  It says that duck 


clubs should be encouraged, and that land and water areas should be managed to provide “habitat 


attractive to waterfowl” and to improve “levee systems”.  (Id.)   


The act specifies that individual management plans should be prepared for each duck club, 


and that development consistent with the plan can be implemented without a marsh development 


permit.  In short, the act and plan are very pro-duck-club.   


The Order is very anti-duck-club.  It concludes that the improvement of levees at the property 


is a condition of pollution—even though the Suisun Marsh Protection Plan specifically says that land 


and water areas should be managed to improve “levee systems”, and the individual management 


plan specifically calls for levee repair and maintenance at this very island.  (Order at 3, ¶ 12; see 


section VIII.A above.)  The Order requires that tidal circulation be restored, even though the 
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individual management plan calls for seasonal flooding, which would limit tidal circulation.  (Order 


at 5, ¶ 2, see section VIII.A above.)   


Because the Order is so strongly anti-duck-club, and because it would prohibit actions that 


the Suisun Marsh Preservation Act and Suisun Marsh Protection Plan specifically call for, the Order 


is not “in conformity” with the Act and Plan.  It thereby violates the act.   


E. The Regional Board Violated The Primary Responsibility Provision Of The 
Suisun Marsh Preservation Act 


The Order asserts that Petitioner has caused a condition of pollution on tidelands.  But the 


State Lands Commission claims state ownership of the tidelands at the island, as established by its 


entering into a lease with Petitioner for the dock at the island.  (See section VIII.D above.)  The 


Suisun Marsh Preservation Act gives State Lands primary responsibility over lands under its 


jurisdiction:   


Responsibilities of State Lands Commission. 


(a) The State Lands Commission shall have the primary responsibility…for 
carrying out the management recommendations in the protection plan on lands 
owned by the state and under the jurisdiction, control, or supervision of the 
State Lands Commission, including tidelands, submerged lands, swamp and 
overflowed lands, and beds of navigable rivers and streams. 


(PRC § 29307.)   


The Order violates this provision because it takes primary responsibility for management of 


the tidelands at issue away from State Lands.   


The Order also violates the Suisun Marsh Preservation Act by creating duplication and 


conflict, contrary to the act: 


Minimizing Duplication and Conflicts.  


It is the intent of the Legislature to minimize duplication and conflicts among 
existing state agencies carrying out their regulatory duties and responsibilities 
in connection with the subject matter of this division.  


(PRC § 29300.)   


F. The Regional Board Violated Water Code § 13304 And Therefore Lacked 
Authority To Issue The Order 


The Order asserts that it has authority under Water Code § 13304 because Petitioner 







 


 18 
IN THE MATTER OF:  CLEANUP AND ABATEMENT ORDER NO. R2-2015-0038; POINT BUCKLER CLUB, LLC 


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


has caused or permitted waste to be discharged or deposited where it has been 
discharged into waters of the State and created or threatens to create a 
condition of pollution.   


(Order at 3, ¶ 12.)  This assertion of authority is consistent with Water Code § 13304(a), which 


provides for the issuance of a cleanup and abatement order when a person has caused waste to be 


discharged into waters of the state, and that waste creates a condition of pollution: 


A person who has discharged or discharges waste into the waters of this state 
in violation of any waste discharge requirement or other order or prohibition 
issued by a regional board or the state board, or who has caused or permitted, 
causes or permits, or threatens to cause or permit any waste to be discharged 
or deposited where it is, or probably will be, discharged into the waters of the 
state and creates, or threatens to create, a condition of pollution or nuisance, 
shall, upon order of the regional board, clean up the waste or abate the effects 
of the waste, or, in the case of threatened pollution or nuisance, take other 
necessary remedial action, including, but not limited to, overseeing cleanup 
and abatement efforts. 


  The Regional Board lacks authority under Water Code § 13304 to issue the Order both 


because the work at issue is not a condition of pollution, and because the material placed is not 


waste.9   


1. The Work Is Not A Condition Of Pollution Because It Promotes, Rather 
Than Harms, The Beneficial Uses  


Water Code § 13050(l) provides, in pertinent part, that:  


(1) “Pollution” means an alteration of the quality of the waters of the state by 
waste to a degree which unreasonably affects either of the following: 


(A) The waters for beneficial uses. 


(B) Facilities which serve these beneficial uses. 


 Here the Order identifies the applicable beneficial uses as those for Suisun Bay.  (Order at 1, 


¶ 4.)  But the basin plan establishes beneficial uses for Grizzly Bay.  (Water Quality Control Plan 


(Basin Plan) for the San Francisco Bay Basin10, Table 2-1 (Existing and Potential Beneficial Uses of 


Water Bodies in the San Francisco Bay Region), Suisun Basin.)  Because Point Buckler borders or is 


within Grizzly Bay, the beneficial uses for that water are apply.  Those uses are:  commercial and 


sport fishing (COMM), estuarine habitat (EST), fish migration (MIGR), preservation of rare and 


                                                 
9 The Order does not assert that it has authority under § 13304 because of a violation of waste 
discharge requirements or other order or prohibition issued by a regional board.  Nor does it assert 
that Petitioner has caused a condition of nuisance. 
10 http://www.waterboards.ca.gov/sanfranciscobay/basin_planning.shtml 
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endangered species (RARE), wildlife habitat (WILD), water contact recreation (REC1), and 


noncontact water recreation (REC2).  (Id.; see section 2.1 (defining beneficial uses).)   


The principal effect of the work at issue is to promote, rather than harm, noncontact 


recreation and wildlife habitat.  Wildlife habitat will be promoted because the levee work allows the 


island to be managed as a duck club.  Now that the levees are in place, the water level can be raised 


above high-tide, so that pond areas within the island can be disced, flooded, and managed to grow 


vegetation and provide habitat the ducks prefer.  (Sweeney Decl., ¶¶ 9-10.)  Noncontact recreation 


will be promoted because the duck club is a recreational facility.   


Although the Order recites that the work at issue has “adversely impacted” several beneficial 


uses, the Regional Board has provided no evidence that the work at issue “unreasonably affects” any 


beneficial use, which is required to show a condition of pollution.  The Order is based on the 


assumption that the levees dried out vegetation on the island, but this assumption is false.  (See 


section VIII.E above.)  The Order’s other assertions of adverse effect appear to be nothing more than 


speculation.   


Nor has the Regional Board provided any evidence that the work at issue unreasonably 


effects “[f]acilities which serve these beneficial uses”.  The Order is itself a “condition of pollution” 


because it unreasonably interferes with the facilities—the levees—that serve the beneficial uses of 


wildlife habitat and recreation.   


Because the work at issue has not caused a condition of pollution, the Regional Board lacks 


authority under Water Code § 13304 to issue the Order.  


2. The Work Is Not A Condition Of Pollution Because It Is Authorized By 
The Suisun Marsh Preservation Act 


It should go without saying that an activity is not a condition of pollution when that work has 


been authorized by the Legislature.  Here the Legislature has authorized the use of Suisun Marsh for 


duck clubs, and has established a procedure that has specifically authorized Petitioner to conduct the 


work at issue.  (See section VIII.B above.)  Moreover, the Legislature has prohibited the Regional 


Board from acting inconsistently with the policies and provisions of that act and plan.  (See section 


IX.D above.)   
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Note that the question here is not whether the Regional Board can impose permitting 


requirements in addition to those imposed by the Suisun Marsh Preservation Act.  If a project has not 


been fully permitted, the Regional Board may require that work cease until the relevant permits are 


obtained.  But a cleanup and abatement order is not a stop-work order.  For there to be a legitimate 


cleanup requirement here, there must be a condition of pollution—not just a condition in which an 


approvable project has not yet obtained all its permits.    


Because the work at issue here has been authorized by the Legislature, it cannot be a 


condition of pollution.  The Regional Board lacks authority under Water Code § 13304 to issue the 


Order. 


3. The Work Is Not A Condition Of Pollution Because It Comes Within 
Permits Issued By The Corps Of Engineers and Certified By The 
Regional Board 


The San Francisco District of the U.S. Army Corps of Engineers has issued Regional General 


Permit 3 (“RGP3”), which in accordance with the federal Clean Water Act authorizes, among other 


things, maintenance and creation of interior ditches, maintenance and repair of levees, creating 


drainage swales and raising the interior of managed wetlands, discing, pump installation, 


constructing cofferdams, maintaining and replacing water control structures, installing new water 


control structures, and maintenance and repair of salinity control gates.  (Am. Bazel Decl., 


Exhibit 14.)   


In accordance with Clean Water Act § 401, the Regional Board has certified the permit as 


being in compliance with California law.  (Am. Bazel Decl., Exhibit 15.)  This certification explains 


that it covers “158 privately owned duck clubs represented by SRCD”.  (Id. at 2.)  Point Buckler is 


one of the duck clubs represented by the Suisun Resource Conservation District.11  The certification 


specifies that the “total amount of annual excavation and temporary fill for the project would vary 


                                                 
11 See PRC § 9962(a) (SRCD has “primary local responsibility for regulating and improving water 
management practices on privately owned lands within the primary management area of the Suisun 
Marsh in conformity with [the Suisun Marsh Preservation Act] and the Suisun Marsh Protection 
Plan”); Sweeney Decl., Exhibit 1 (individual management plan submitted to BCDC by SRCD for 
club 801, Annie Mason Point Club); Am. Bazel Decl., Exhibit 9 (current list of SCRD club names 
and numbers includes club 801, identified as Buckler Point, Inc). 
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from year to year, but would be limited to a maximum of 443,000 cubic yards of earthen material.”  


(Id. at 3.)   


Because the Corps and the Regional Board have provided a general authorization for the 


work at issue here, the work cannot be a “condition of pollution”.  If the whopping “443,000 cubic 


yards of earthen material” approved by the Regional Board created a condition of pollution, the 


Regional Board would not have been authorized to issue the certification.  (See Water Code 


§ 13263(a) (requiring regional boards to implement basin plans).)   


Since those 443,000 cubic yards of earthen material do not create a condition of pollution, 


why does the work at Point Buckler?  The Regional Board does not say, and therefore does not 


establish a condition of pollution.  The Regional Board should, at the very least, have explained why 


the work at Point Buckler is so different from the work elsewhere that it cannot be tolerated.   


The Regional Board has also issued a 401 certification for levee maintenance dredging.  


(Am. Bazel Decl., Exhibit 16.)  This certification applies to 133 miles of levees, and allows a 


maximum of one million cubic yards of dredged material.  (Id. at 2.)  These quantities are obviously 


orders of magnitude greater than the work at issue.  The Regional Board has not explained why, if 


these activities do not create a condition of pollution, the work at issue does.   


It does not matter whether the work at issue has fully complied with the requirements of 


RGP3 and the board’s certification.  If the work at Buckler Island is not fully permitted, then the 


Regional Board may have authority to stop work pending that permitting.  But because the work has 


not created a condition of pollution, the Regional Board does not have authority to issue a cleanup 


and abatement order.  


4. The Work Is Not A Condition Of Pollution Because It Is A 
Mitigation Project Required by CEQA 


CEQA mitigation measures must be “fully enforceable”: 


[N]o public agency shall approve or carry out a project for which an 
environmental impact report has been certified which identifies one or more 
significant effects on the environment that would occur if the project is 
approved or carried out unless both of the following occur: 


(a) The public agency makes one or more of the following findings with 
respect to each significant effect: 
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(1)  Changes or alterations have been required in, or incorporated into, the 
project which mitigate or avoid the significant effects on the environment. 


(PRC § 21081.) 


(a) When making the findings required by paragraph (1) of subdivision (a) of 
Section 21081…, the following requirements shall apply:  


(1)  The public agency shall adopt a reporting or monitoring program for the 
changes made to the project or conditions of project approval, adopted in 
order to mitigate or avoid significant effects on the environment. …. 


 (b) A public agency shall provide that measures to mitigate or avoid 
significant effects on the environment are fully enforceable through permit 
conditions, agreements, or other measures.  Conditions of project approval 
may be set forth in referenced documents which address required mitigation 
measures…. 


(PRC § 21081.6.)   


Here, the work at Point Buckler is a mitigation measure required by CEQA.  In 1984, it was 


identified by DWR as mitigation for Delta diversions.  (See section VIII.C above.)  In 2005, it was 


incorporated into the Suisun Marsh Mitigation Agreement of 2005.  (Id.)  In 2013, the Regional 


Board relied on that agreement—and on its mitigation provisions—when it certified RGP3.  The 


Regional Board specifically found that the “[p]ermanent and temporary impacts related to the 


current operation and maintenance of managed wetlands in the proposed Project area have been 


offset by the Suisun Marsh Mitigation Agreement of 2005.”  As a result, Point Buckler has been 


identified as required mitigation for two projects:  DWR’s water diversions from the Delta, and the 


long list of maintenance, repair, and construction activities covered by RCP3 and the Regional 


Board’s certification.   


Mitigation is, by definition, a measure that must be undertaken to benefit the environment 


and thereby counter or make up for the adverse environmental effects of the project being approved.  


Because mitigation benefits the environment, it cannot be a condition of pollution.  Because CEQA 


requires mitigation measures to be implemented, the Regional Board lacks the authority to issue a 


cleanup and abatement order that prevents mitigation from being implemented.   


For these reasons—the work at issue benefits and implements the beneficial uses of wildlife 


habitat and noncontact recreation, the work has been authorized by the Legislature in the Suisun 


Marsh Preservation Act and Suisun Marsh Protection Plan, and the work is a mitigation measure that 
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must be implemented under CEQA—the work at issue cannot be a “condition of pollution”.  The 


Regional Board therefore lacks authority to issue the Order.  


5. The Construction Material Is Not “Waste” 


The Porter-Cologne Act, which was enacted in 1969, follows from the federal Water Quality 


Act of 1965.  (Am. Bazel Decl., Exhibit 8.)  The latter provided for the establishment of “water 


quality criteria” and for a “plan for the implementation and enforcement of the water quality 


criteria”, which jointly would be a state’s “water quality standards”.  (Id. at 907-908.)  The Porter-


Cologne provided for the development of “water quality control plans” that include “water quality 


objectives”.  (Water Code §§ 13050(j), 13164, 13170.)  The Water Quality Act of 1965 provided for 


the regulation of the “discharge of matter… which reduces the quality of such waters below the 


water quality standards”.  (Am. Bazel Decl., Exhibit 8 at 909.)  The California Legislature, however, 


chose not to use a term as broad as “matter”.  Instead, it limited authority under the Porter-Cologne 


Act to the discharge of waste.  As noted above, Water Code § 13304 applies only to discharges of 


waste.   


Waste means waste.  The Porter-Cologne Act defines “waste” as follows: 


“Waste” includes sewage and any and all other waste substances, liquid, solid, 
gaseous, or radioactive, associated with human habitation, or of human or 
animal origin, or from any producing, manufacturing, or processing operation, 
including waste placed within containers of whatever nature prior to, and for 
purposes of, disposal. 


(Water Code § 13050(d).)  This definition makes clear that the statutory term “waste” includes 


“all…waste substances”, including “waste placed within containers”, but it does not include 


anything that is not waste.   


The scope of the Porter-Cologne Act is therefore quite different from the federal Clean Water 


Act, which regulates the discharge of a “pollutant”, and defines that word to include much more than 


wastes.  (33 USC §§ 1311(a), 1362(6).)  Cases interpreting the discharge of a pollutant under the 


Clean Water Act are not relevant here.   


What is relevant, however, is the California Supreme Court’s discussion of the word “waste” 


in a case involving the collection of discarded recyclables: 
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The commonly understood meaning of “waste” is something discarded 
“as worthless or useless.”  (Amer. Heritage Dict. (1985) p. 1365, 
col. 1; 19 Oxford English Dict. (2d ed. 1989), p. 958, col. 1.)   


(Waste Management of the Desert v. Palm Springs Recycling Center, Inc. (1994) 7 Cal.4th 478, 


485.)   


“Discard” means “to throw away.” (Amer. Heritage Dict. (2d college 
ed. 1982) p. 402, col. 1.)  ….  That “discard” connotes throwing away 
or abandoning has been well recognized in cases dealing with waste 
and related issues. (American Min. Congress v. U.S. E.P.A. (D.C. Cir. 
1987) 824 F.2d 1177, 1184 [U.S. App.D.C. 197]….) 


(Id. at 486.)  The American Mining Case cited by the California Supreme Court is also quite 


relevant, because it involves an attempt by EPA to regulate “secondary materials reused within an 


industry's ongoing production process”.  (American Mining Congress, 824 F.2d at 1178.)  In its 


interpretation of the federal Resource Conservation and Recovery Act (“RCRA”), the DC Circuit 


concluded that that “‘solid waste’ (and therefore EPA's regulatory authority) [is] limited to materials 


that are ‘discarded’ by virtue of being disposed of, abandoned, or thrown away.”  (Id. at 1193.)   


 Here, Petitioner has not thrown anything away.  Instead, it has used onsite material to 


maintain and restore valuable improvements to the property, i.e. its levees and ditches.  Just as no 


one would seriously contend that shingles nailed on the roof of a house are a waste, or that a 


cinderblock wall built to prevent flooding is a waste, no one should contend that the placement of 


material on Point Buckler was a waste.   


 Because the material was kept onsite as part of valuable improvements, it was not a waste.  


The Lake Madrone case, in which sediment was found to be a waste, is readily distinguishable.  


(See Lake Madrone Water Dist. v. State Water Resources Control Bd. (1989) 209 Cal.App.3d 163.)  


In that case, silt was flushed from behind a dam into the creek below.  (Id. at 165-166.)  The District 


argued that the silt was not a waste because it was “not discharged from any producing, 


manufacturing, or processing operation, or from land owned by the District.”  (Id. at 168.)  The court 


rejected this argument.  It concluded that the Porter-Cologne Act “was intended to include all 


interpretations of ‘sewage,’ ‘industrial waste’ and ‘other waste’”.  (Id. at 169.)  But it did not suggest 


that the act was intended to cover anything other than waste.  
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 Ultimately, the court reasoned that the “dam receives a natural substance—silt—which, in its 


unconcentrated form in a creek is innocuous and, by furnishing a man-made artificial location for its 


concentration, changes the innocuous substance into one that is deadly to aquatic life.”  (Id. at 169-


170.)  This concept—that silt can be a waste in some situations but not in others—is consistent with 


Waste Management, in which the California Supreme Court made clear that an item (in that case a 


recyclable) is a waste if it is thrown away, and is not a waste if it is sold.  (Waste Management, 


7 Cal.4th at 486.)  


 Because the work at issue here was not the discharge of a “waste”, the Regional Board does 


not have authority to issue the Order.   


G. The Factual Assertions In The Order Are Not Supported By Substantial 
Evidence 


The Order should also be overturned because the factual assertions are not supported by 


substantial evidence.  The only harm specified is the alleged drying out of the interior of the island.  


(See section VIII.E above.)  But the Regional Board did not consider the evidence readily available 


in Google Earth photos—evidence that directly contradicts the assertion that the island is tidal marsh 


that has been dried up.  (Id.)   


Although the Order includes other conclusory assertions of harm to beneficial uses, no 


evidence is cited.  These assertions are, therefore, not supported by substantial evidence.  


H. The Demand For Restoration Of Tidal Circulation Is An Abuse Of The Regional 
Board’s Discretion  


The Regional Board abused its discretion by demanding that tidal circulation be restored to 


the interior of the island.  To flood the duck ponds, Petitioner needs to close the tide gates and pump 


water into the island.  By requiring tidal circulation, the Regional Board is prohibiting the duck club.  


But the duck club is either permitted or eminently permittable.  The Regional Board has not 


considered the statutes and other legal requirements favoring the duck club, and therefore has not 


considered an important aspect of the problem.  This is an abuse of discretion.  


The Regional Board also abused its discretion by relying on a false assumption, and by not 


carefully evaluating the available scientific information.  The Order appears to have been motivated 


by the false assumption that the work at issue has dried out interior tidal marshes on the island.  (See 
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section VIII.E above.)  A review of available Google Earth aerials, however, shows no evidence to 


support this assumption.   


X. TRANSMITTAL OF PETITION TO REGIONAL BOARD 


A copy of this petition will be transmitted to the Regional Board by e-mail concurrently with 


its filing with the State Board.  


XI. REQUEST FOR STAY 


Petitioner requests a stay as described in section VII above. 


A. Substantial Harm To The Petitioner 


If Petitioner is required to proceed comply with the Order while it is being reviewed by the 


State Board, Petitioner will be substantially harmed.  It would have to pay substantial amounts of 


money to obtain the mitigation demanded.  Mitigation banks charge approximately $100,000-


200,000 per acre.  The levee work cost hundreds of thousands of dollars.  If it or any portion of it 


had to be removed, that would harm Petitioner by depriving it of valuable property improvements.  


Additional costs in the hundreds of thousands of dollars would be incurred if substantial removal 


were required.  (Sweeney Decl., ¶ 13.) 


Petitioner would be harmed because the Constitutional rights of itself and its members are 


being violated by the requirements of the Order, which was issued without a hearing.  Petitioner is 


also being harmed by being prohibited from using the island for a duck club, which is what is has 


historically been used for and which benefits the public and the environment.  (Id.)   


Requiring tidal flows at the island would harm the vegetation and habitat that has been 


created by the elevated water levels that have existed for more than a year now.  (Id.)   


B. No Substantial Harm To Other Persons Or The Public Interest 


There would be no substantial harm to other persons or the public interest if a stay is granted.  


The duck club restoration activities have been placed on hold.  The public interest would be 


promoted by a stay because the Order threatens all duck clubs in the Suisun Marsh, which must 


maintain their levees and internal ditches.  Other than the improved ditches and water levels inside 


the levees, conditions at the island are generally unchanged from before the work at issue.  Petitioner 


is not aware of any harm to any sensitive species resulting from work at issue.  (Id., ¶ 14.)   
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C. Substantial Questions Of Fact Or Law 


Substantial questions of fact or law exist as described in section IX above.  


XII. CONCLUSION 


Petitioner requests that the Order be stayed, and that the State Board act on the stay by 


October 30, 2015.  If the State Board cannot issue a stay by that time, Petitioner requests that the 


State Board act to postpone the submissions required by the Order until the State Board can act on 


the stay request.   


Petitioner also requests that the State Board should rescind the Order on the grounds that it 


violates due process, it violates the Suisun Marsh Preservation Act and Suisun Marsh Protection 


Plan, it violates the Porter-Cologne Act, it violates CEQA, it violates the void-for-vagueness 


doctrine, and it is an abuse of the Regional Board’s discretion.   


DATED:  October 12, 2015 
 


BRISCOE IVESTER & BAZEL LLP 
 


 
By:   


Lawrence Bazel 
Attorneys for Point Buckler Club, LLC 
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I. INTRODUCTION 


 In the 1970s, the Legislature enacted the Suisun Marsh Preservation Act, which protects duck 


clubs and duck ponds because they grow plants that provide food for ducks and other waterfowl.  


Although duck ponds are artificial managed wetlands, they are considered “vital” because they 


provide food and habitat that natural tidal marsh does not.  The Suisun Marsh Preservation Act 


requires that individual management plans be prepared for duck clubs, and requires that duck clubs 


comply with their management plans.  


 Point Buckler is a small island in the Suisun Marsh.  It has had a levee around it, and has 


been managed as a duck club, since at least the 1940s.  In the 1980s, in accordance with the Suisun 


Marsh Preservation Act, an individual management plan was prepared for Point Buckler 


(the “Club Plan”).  The Club Plan called for a tight levee.  Tight levees are needed for duck ponds 


because they allow water to be maintained at a constant level, rather than rising and falling with the 


tides.  Nevertheless, breaches in the levee appeared in the 1990s and 2000s.  In 2014, the levee was 


repaired in accordance with the Club Plan.  That repair is the subject of this dispute.  


 The prosecution team asserts that the levee repair was an abomination, and that John D. 


Sweeney and Point Buckler Club, LLC (jointly the “Club”) should be ordered to destroy all or part 


of the levee.  The Club opposes the prosecution team’s request for at least ten reasons.   


 First, the Technical Report1 on which the prosecution team relies has made serious factual 


errors by depending on arcane calculations and ignoring the real evidence on the ground.  It has 


produced a set of elevations for the island that cannot be right.  According to the Technical Report, 


for example, the tide rose above the crest of repaired levee—more than seven inches above the levee 


crest—on a day when the Technical Report team was on a boat circling the island.  If the tide had 


truly been above the levee crest, water would have flowed across the top of the levee and poured into 


the center of the island.  But the Technical Report team did not see any water flowing over the levee.  


If seven inches of water had flowed across that unpaved, ungraveled, unreinforced levee made only 


of dirt and peat, the water would left erosion marks across the top (or gouged deep cuts in it).  But 


                                                 
1 Siegel Environmental (May 12, 2016) Point Buckler Technical Assessment Of Current Conditions 
And Historic Reconstruction Since 1985. 
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when the Technical Report team inspected the top of the levee two weeks later, they reported no sign 


that water had ever flowed across the top.  The tide was just as high in early July, and once again no 


water flowed over the levee.  Because no water flowed over the levee, the Technical Report must be 


wrong about the elevation of the tide on that day, about the elevation of the levee, or about both.   


 Second, the Technical Report fails a similar reality test on a key factual issue:  the elevation 


of the “high tide line”.  The Technical Report claims that the Regional Board has authority to 


regulate activity below the high tide line, but concedes that it has no authority to regulate activity 


above the high tide line.  The Technical Report acknowledges that the high tide line can be 


determined from the “debris line” or “wrack line”, a more-or-less continuous line of debris that 


floats up on a high tide and is stranded when the tide recedes.  But then the Technical Report ignores 


the actual debris line on the island, which is a distinct line readily observed on virtually all the aerial 


photographs along the southern and western sides of the island.  The debris line is made of white or 


light-colored material including wood, dried vegetation, and even styrofoam.  The Club was aware 


of the debris line during the levee repair, and intentionally stayed above it whenever it could.  As a 


result, the Regional Board does not have authority over most of the levee repair.   


 Third, the Technical Report fails yet another reality test when it claims that virtually the 


entire island was subject to daily inundation by the tides.  This conclusion is contradicted by 


eyewitness evidence:  even during the many months of levee repair, the Club never saw the island 


flooded.  It is contradicted by the debris line:  if the island had been flooded, the debris would have 


been carried to the center of the island, rather than remaining at the edges.  And it is contradicted by 


the aerial photographs:  if the island had been flooded at high tide, the aerial photographs would 


have shown ponding.   


  Fourth, the lead author of the Technical Report was in no position to provide an unprejudiced 


assessment of the Club.  He had produced a widely disseminated map that included incorrect 


information about Point Buckler and several other islands (as everyone now agrees), and 


Mr. Sweeney had accused him of scientific fraud.  The prosecution team should have hired a 


consultant who had no ax to grind.   
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 Fifth, the Technical Report did not fairly assess the effects of the levee repair on beneficial 


uses. The levee was repaired for the purpose of restoring duck ponds, and duck ponds indisputably 


promote the beneficial uses of wildlife habitat (by providing food and habitat for waterfowl) and 


recreation.  Yet there is not a word in the Technical Report about the benefits that the duck ponds 


would provide.  The Technical Report asserts that the levee repair was detrimental to several 


beneficial uses, principally those involving fish.  But it has no direct evidence of harm, and relies on 


speculation.  


 Sixth, the Tentative Order2 would violate the Suisun Marsh Preservation Act (the 


“Preservation Act”), which requires that the Club maintain the levee in accordance with its Club 


Plan.  The Preservation Act also imposed a “judicially enforceable duty” on the Regional Board, 


which must act in accordance with the Preservation Act.  The Tentative Order violates the 


Preservation Act because it calls for at least seven breaches in the levee, whereas the Club Plan calls 


for a tight levee.  


 Seventh, the Tentative Order would violate the Porter-Cologne Act and Water Code § 13304, 


which authorizes the issuance of a cleanup and abatement order only when there has been a 


“discharge of waste” to “waters of the state” that creates a “condition of pollution or nuisance”.  


Here the Tentative Order is inconsistent with all three of the elements.  As explained above, most of 


the levee repair was done above the high tide line, and the Technical Report quite properly does not 


claim that land above the high tide line is “waters of the state”.  The levee repair did not create a 


“condition of pollution or nuisance” for many reasons, beginning with the obvious fact that duck 


ponds are not a condition of pollution or nuisance.  Legally, an act required by statute cannot be a 


nuisance, and here the Suisun Marsh Preservation Act requires duck clubs to comply with their 


individual management plans.  The levee repair was also part of a mitigation project required by 


CEQA.  Finally, the Tentative Order goes far beyond the levee repair, and would regulate activities 


that are plainly not a “discharge of waste”, including the keeping of pet goats, the cutting of dead 


vegetation, the temporary placement of portable equipment, and the excavation of dirt.   


                                                 
2 Tentative Order, Adoption of Cleanup And Abatement Order for:  Point Buckler Island, Solano 
County (as amended) 
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 Eighth, the Tentative Order violates due process. It imposes requirements so vague that 


no one can objectively determine whether the requirements have been met.  The Tentative Order 


acknowledges that they are vague by making compliance subject to the personal determination of 


Bruce Wolfe, the Executive Officer.  But due process does not allow requirements to be so vague 


that compliance must be determined by a person.  And Mr. Wolfe has been removed from this matter 


in response to the Club’s assertions that due process was violated when he crossed over from the 


prosecution team to the advisory team.   


  Ninth, the Tentative Order violates Water Code § 13267, which requires the Regional Board 


to balance costs and benefits before requiring the production of technical reports.  No balancing has 


been done, and the Tentative Order includes only a conclusory statement that does not pass muster. 


 Tenth, the Tentative Order violates CEQA.  There is a categorical exemption for actions to 


protect the environment, but the Tentative Order does not refer to that exemption.  The reason, no 


doubt, is that that exemption does not apply when there is construction, and the Tentative Order calls 


for construction.  The Tentative Order therefore attempts to use another exemption, but that one also 


does not apply when there is construction.   


 Last, but certainly not least, the Tentative Order should not be issued because it is neither 


necessary nor appropriate.  The parties have gotten off to a bad start, but are now on track to resolve 


this dispute through standard permitting procedures.  The Club expects to submit permit applications 


to the U.S. Army Corps of Engineers (the “Corps”), to Regional Board staff, and to the San 


Francisco Bay Conservation and Development Commission (“BCDC”).  The Club has met with staff 


to discuss those applications, and expects to continue meeting to resolve the issues and obtain 


permits for the levee repair.  A cleanup and abatement order is more likely to get in the way of 


productive discussions then it is to help them along.   


 The Regional Board should not condone the factual errors in the Technical Report.  Nor 


should it attempt to resolve all the factual and legal issues during the short time scheduled for this 


matter in a regular monthly meeting.  Instead, the Tentative Order should be taken off calendar and 


evaluated in a special hearing (like the hearing used in the Byron-Bethany matter) in December 2016 


or later together with the prosecution team’s complaint asserting administrative civil liability.  The 
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issues are complex, and there is no reason to hear the two matters separately.  At the very least, the 


Tentative Order should be sent back to the prosecution team with directions to consider the factual 


and legal issues raised in this brief. 


II. BACKGROUND 


A. The Island Has Been A Duck Club Since At Least The 1940s 


 Duck clubs use levees to maintain control over water levels in the duck ponds.  (Declaration 


of John D. Sweeney (“Sweeney Decl.”), ¶ 2.)  An aerial photo dated 1948 shows that Point Buckler 


was ringed by a levee at that time.  (Technical Report, fig. A-1.)  Conversations with previous 


owners of the island confirm that it was used as a duck club back to the 1920s.  (Sweeney Decl., 


¶ 2.)   


B. Because The Island Was High And Dry, A Pump Was Installed To Flood The 
Duck Pond 


 There were ponds on the island in 1948.  (Technical Report, fig. A-1.)  A pond is visible in 


an aerial photograph taken in 1981.  (Id., fig. A-3.)  These ponds apparently silted in, perhaps when 


storms and wave action breached the levee.  After 1981, there is no sign of any pond in any aerial 


photograph until two small ponds were dug in 2012.  (Id., figs. A-4 to A-25; see section III.B.2 


below.)   


 In 1984, as mitigation for the transfer of water from the Delta to southern California, the 


California Department of Water Resources (“DWR”) proposed to install a pump and to maintain that 


pump.  (Bazel Decl., ex. 1 (“DWR EIR”) at 103; see section V.B.3 below.)  DWR made clear, 


however, that it would not install the pump until the levee was repaired:  “The pumping equipment 


will be built and installed when the landowner has improved the island's levee system to provide 


adequate protection of the island.” (Id. at 103.)  A letter from DWR dated 1988 asserts that the pump 


has not yet been installed because the levee has not yet been repaired.  DWR installed the pump and 


generator in the early 1990s, according to the owner of the island at the time.  (Sweeney Decl., ¶ 2.)   


 An old pump and a generator are still there.  (Id.)  The pump is designed to float in the open 


water, and to draw water a few feet below the surface.  (Id.)  There was a hose to carry the pumped 


water over the levee and onto the island, where it would have flooded a large area that could be used 


as a duck pond.  (Id.)   
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 Duck clubs do not generally use pumps because they do not need them.  (Id., ¶ 3.)  Duck 


ponds are typically below high tide levels.  (Id.)  Duck clubs open their tide gates, and water flows 


into the ponds.  (Id.)  When the water level is where they want it, they close the tide gate to maintain 


the water level.  (Id.)  At the end of the season they drain their ponds by opening the tide gate and 


allowing the water to drain out.  (Id.)  When the ponds are drained, clubs can remove dead 


vegetation by discing or burning.  (Id.)   


 There is only one reason that a pump would have been installed at Point Bucker, and that 


DWR would have wanted the levees repaired.  (Id., ¶ 4.)  The island was above high tide, and did not 


flood naturally.  To flood a duck pond, the owner would have had to pump water onto the island.  


But there would be no point to pumping water onto the island if the levee were not tight, because the 


pumped water would simply drain off of the island into the surrounding waters.  For the pump to 


flood a duck pond, which was its obvious purpose, the levee had to be tight.  (Id.)   


C. The Suisun Marsh Protection Plan Emphasizes The Importance Of Duck Ponds, 
Which Waterfowl Prefer Over Natural Marsh 


 In 1974, the California Legislature enacted the Nejedly-Bagley-Z'berg Suisun Marsh 


Preservation Act of 1974, which directed the San Francisco Bay Conservation and Development 


Commission (”BCDC”) and the Department of Fish and Game to prepare the Suisun Marsh 


Protection Plan “to preserve the integrity and assure continued wildlife use” of the Suisun Marsh.  


(Bazel Decl., ex. 2 (Suisun Marsh Protection Plan) at 9.)   


 The Suisun Marsh Protection Plan (the “Protection Plan”), which was published in 1976 and 


updated in 2007, emphasizes the importance of duck clubs to the Suisun Marsh.  Duck clubs, which 


“encourage production of preferred waterfowl food plants”, “are a vital component of the wintering 


habitat for waterfowl migrating south”:   


In the Suisun Marsh, about 50,700 acres of managed wetlands are 
currently maintained as private waterfowl hunting clubs and on 
publicly-owned wildlife management areas and refuges.  Because of 
their extent, location and the use of management techniques to 
encourage production of preferred waterfowl food plants, managed 
wetlands of the Suisun Marsh are a vital component of the wintering 
habitat for waterfowl migrating south on the Pacific Flyway, and also 
provide cover, foraging and nesting opportunities for resident 
waterfowl.   Managed wetlands also provide habitat for a diversity of 
other resident and migratory species, including other waterbirds, 
shorebirds, raptors, amphibians, and mammals.  Managed wetlands 
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can protect upland areas by retaining flood waters and also provide an 
opportunity for needed space for adjacent wetlands to migrate 
landward as sea level rises. 


(Id. at 12 (Environment Finding 5).)  Duck clubs “have made considerable contributions to the 


improvement of the Marsh habitats for waterfowl”:   


The Marsh is well known for waterfowl hunting in California. …. 


The recreational values of the Marsh, particularly for duck hunting, 
have been a significant factor in its preservation.  Private duck 
clubs…have made considerable contributions to the improvement of 
the Marsh habitats for waterfowl as well as other wildlife. 


(Id. at 28.)  Duck clubs “have worked to maintain the area’s habitat value and to protect the natural 


resources of the Marsh”: 


Market hunting of waterfowl began in the Suisun Marsh in the late 
1850s, and the first private waterfowl sport hunting clubs were 
established in the early 1880s.  ….  Generations of hunting club 
owners and members have worked to maintain the area’s habitat value 
and to protect the natural resources of the Marsh. Today, waterfowl 
hunting is the major recreational activity in the Suisun Marsh… 


(Id. (Recreation and Access Finding 2).)   


 The Protection Plan establishes, as its first recreational policy, an encouragement of duck 


clubs:  


Continued recreational use of privately-owned managed wetlands 
should be encouraged.  


(Id. at 29 (Recreation and Access Policy 1).)   


 Under “Land Use and Marsh Management”, the Protection Plan once again emphasizes the 


importance of duck clubs:   


Within [the primary management] area, existing land uses should 
continue, and land and water areas should be managed so as to achieve 
the following objectives: …  


• Provision of habitat attractive to waterfowl 


• Improvement of water distribution and levee systems … 


(Id. at 33.)  These concepts are reinforced by the findings in this section, which emphasize the 


importance of managing to “to enhance the habitat through the encouragement of preferred food 


plant species”: 


The managed wetlands are a unique resource for waterfowl and other 
Marsh wildlife, and their value as such is increased substantially by the 
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management programs used by waterfowl hunting clubs and public 
agencies to enhance the habitat through the encouragement of 
preferred food plant species. 


(Id. at 34 (Land Use and Marsh Management Finding 2).)   


 Duck clubs, in short, “enhance the habitat” for waterfowl by growing “preferred food plant 


species” that do not occur naturally.   


D. The Suisun Marsh Preservation Act Requires A Club Plan To Be Prepared For 
Each Duck Club, And Requires Each Duck Club To Comply With Its Plan 


 In 1977, the Legislature enacted the Suisun Marsh Preservation Act (the “Preservation Act”), 


which has been codified at Public Resources Code §§ 29000 et seq.  The Preservation Act directs 


BCDC to implement the Suisun Marsh Protection Plan.  (PRC §§ 29004(b), 29113, 29200, 29202.)   


The Preservation Act gives the Suisun Resource Conservation District (“SRCD”) “primary local 


responsibility for regulating and improving water management practices” at duck clubs within 


Suisun Marsh.  (PRC § 9962(a).)  The Preservation Act requires SRCD to prepare a water 


management program for each duck club.  (PRC § 29412.5.)  These documents have come to be 


known as “individual management plans”.  The plans were submitted to BCDC, which was required 


to certify them if they met specified requirements.  (Id.; PRC § 29415.) 


 In the 1980s individual management plans were developed and certified for each duck club:   


Individual management plans were developed for each waterfowl 
hunting club in the 1980s, and were reviewed by the California 
Department of Fish and Game and certified by the San Francisco Bay 
Conservation and Development Commission.  ….  Land managers can 
conduct ongoing management activities described in the plans, such as 
maintenance, repairs, and enhancements, without having to apply for 
separate permits from the Commission for each activity. 


(Id. (Land Use and Marsh Management Finding 3).)  These plans allow duck clubs to implement 


repairs and “enhancements” without a permit from BCDC: 


Land managers can conduct ongoing management activities described 
in the plans, such as maintenance, repairs, and enhancements, without 
having to apply for separate permits from the Commission for each 
activity. 


(Id.)   


 The Preservation Act requires SRCD to “issue regulations requiring compliance with any 


water management plan or program for privately owned lands”.  (PRC § 9962(a).)  The Legislature, 
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therefore, intended that an individual management plan would be prepared for each duck club, and 


that each duck club would comply with its plan.   


 The compliance obligation of each duck club runs with the land.  In the words of SRCD’s 


Suisun Marsh Management Program (the “Management Program”):   


Each private managed wetland ownership…shall be managed in 
conformity with the provisions and recommendations of the individual 
management program….  If there is a change in land ownership, the 
new landowner assumes this responsibility.  


(Bazel Decl., ex. 3 at 18; see PRC § 29401(d) (requiring management program).)   


E. The Preservation Act Imposes A Judicially Enforceable Duty On The Regional 
Board  


 The Preservation Act requires all California state agencies to “carry out their duties and 


responsibilities in conformity with” that act and with the policies of the Protection Plan:   


This division imposes a judicially enforceable duty on state agencies to 
comply with, and to carry out their duties and responsibilities in 
conformity with, this division and the policies of the protection plan. 


 (PRC § 29302(a), see § 29004 (referring to the Protection Plan).)   


F. A Club Plan Was Prepared For Point Buckler 


 By 1984, SRCD had prepared an individual management plan for Point Buckler, which was 


then called “Annie Mason Point Club” or Club 801.  (Bazel Decl., ¶ 5 and ex. 4 (the “Club Plan”.)  


BCDC staff have reported that the plan was certified.  (Sweeney Decl., ¶ 5.)  The Club Plan includes 


a map identifying “levee repair” in several locations, and notes that levee problems from the 1970s 


had been resolved:  “the situation has greatly improved and the club reports that it now has the water 


control structures and tight levees necessary for proper water management.”  (Bazel Decl., ex. 4at 16 


(map), 4 (text).)  “Proper water control”, according to the Club Plan, “necessitates inspection and 


maintenance of levees, ditches, and water control structures.”  (Id., ex. 4 at 5.)  The plan also refers 


to a standard list of recommendations “for more information on the maintenance and repair of water 


control facilities.”  (Id.)  This reference appears to be to the Management Program, which includes 


“Suisun Marsh Levee Specifications”.  (Id., ex. 3 at C-11 through C-17.)  The Management Program 


requires that “renovation, restoration, repair and maintenance of existing levees” must conform with 


these specifications.  (Id., ex. 3 at C-6.)  The Club Plan, in short, (1) specifies that “tight levees” are 
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“necessary for proper water management”, (2) calls for “maintenance of levees”, and (3) refers to 


specifications for the “restoration” and “repair” of levees.   


 The Club Plan also refers to the cleaning out of ditches and to the removal or burning of 


vegetation.  “Ditches need to be kept clear of vegetation blockages or silt build-ups to allow 


circulation and drainage.”  (Id., ex. 5 at 5.)  “The dense growth of undesirable vegetation in the pond 


needs to be reduced by burning and/or discing”.  (Id.)  “Removing the old vegetation and turning 


over the soil provides a seed bed for the establishment of new vegetation which is more preferred by 


waterfowl.”  (Id.)   


 Individual management plans must be reviewed every 5 years and may be modified.  (PRC 


§ 29422(a).)  The Club plan has never been modified.  (Bazel Decl., ¶ 5.)  


G. The Levee Was Repaired In Accordance With The Club Plan 


 In 2014, Mr. Sweeney repaired the levee.  (Sweeney Decl., ¶ 6.)  He dug out material from an 


artificial ditch inside the levee and placed the material on the existing levee.  (Id.)  Some material 


was placed where the levee had been breached, and (where part of the levee had eroded away) on 


solid ground inside the former levee location.  (Id.)  He repaired one of two tide gates.  (Id.)  Details 


were provided in a technical report prepared by Applied Water Resources and submitted to the 


Regional Board in October 2015.  (Bazel Decl., ex. 5.)   


 Although the island is used for kiteboarding, the levee repair was not needed for kiteboarding 


because the great majority of Point Buckler is dry even at high tide, and was before the levee repair.  


(Sweeney Decl., ¶ 7.)  The levee was repaired so that the duck club could be rejuvenated.  (Id.)  


Work stopped in October 2014, when the Club learned that there were regulatory objections.  (Id.)  


The Club would like to finish the levee repair, install a second tide gate, and do the additional work 


necessary for a fully functioning duck club, including discing the ponds, planting the vegetation that 


would provide food for ducks and other waterfowl, and otherwise restoring the duck ponds and 


waterfowl habitat.  (Id.)  However, the Club does not intend to proceed with this work unless the 


issues raised by the agencies have been resolved.  (Id.)   


 The Work was consistent with the “tight levees” called for by the Club Plan, with levee 


“restoration” referred to in the Management Program, and with the overarching concept in both:  
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levees and other water control structures should be maintained and repaired in perpetuity so that 


duck ponds could provide food and habitat for waterfowl.   


H. Staff Issued A Cleanup And Abatement Order Before Visiting The Island 


 Staff from the San Francisco Bay Conservation and Development Commission (“BCDC”) 


were aware of the levee repair soon after it started.  The work was observed by staff from the Suisun 


Resource Conservation District “SRCD”) and BCDC.  (Sweeney Decl., ex. 1.)  Nevertheless, neither 


SRCD nor BCDC contacted the Club until after the levee repair was substantially completed.  


(Sweeney Decl., ¶ 8.)   


 Regional Board staff did not initially participate in the matter.  Rather than leave the matter 


to BCDC, however, staff stepped in.  In September 2015, Bruce Wolfe issued a cleanup and 


abatement order.  (Bazel Decl., ex. 6.)  No hearing was held either before or after the order, even 


though the Club asked for a hearing, and even though due process requires a hearing.  (See 


section VI below.)  


 At the time the order was issued, Regional Board staff had not visited the island.  Their first 


visit, at the invitation of the Club, was in October 2015.  (Sweeney Decl., ¶ 9.)  The September 2015 


order relies on hearsay from BCDC and the California Division of Fish and Wildlife for the 


proposition that the levee repair “cut off crucial tidal flow to the interior of the Site, thereby drying 


out the Site’s former tidal marsh areas”.  (Bazel Decl., ex. 6 at 2, ¶ 8.)  This “drying out” assertion 


appears to be the sticking point of this dispute.  Staff have asserted that the levee repair dried out 


tidal marsh.  The Club has protested that this assertion is not true, to no avail.  (E.g. Bazel Decl., 


exs. 7-8.)   


 If the drying out was so important to the regulatory agencies, why didn’t any of them ever 


ask the Club to restore the tidal flow by open the tide gate?  None ever has.  (Sweeney Decl., ¶ 10.)  


Nor has any of the agencies expressed any interest in flooding part of the island to create a duck 


pond, as the Club would like to do.  (Id.)   


I. When Staff Refused To Extend Time, The Club Had To File Suit 


 The September 2015 cleanup and abatement order had two deadlines:  the first called for the 


submittal of information, and the second (although vague) called for a plan to destroy at least part of 







 


 12 
IN THE MATTER OF:  TENTATIVE CLEANUP AND ABATEMENT ORDER FOR POINT BUCKLER ISLAND 


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


the levee repair.  (Bazel Decl., ex. 6 at 4-5.)  In October 2015, the Club met the first deadline and 


submitted a technical report and additional information.  (Id., exs. 5 and 8.)  The Club also filed a 


petition with the State Water Resources Control Board. (“State Board”) and requested a stay.  (Id., 


¶ 10 and ex. 9)  The State Board did not issue a stay.  (Id., ¶ 10.)  In January 2016, the State Board 


denied the petition.  (Id.)   


 The second deadline was postponed until January 1, 2016.  (Id., ¶ 11.)  During meetings with 


staff in October and November 2015, the Club requested that the deadline be postponed again, and 


explained that if the deadline were not postponed it would have to go to court to obtain a stay.  (Id.)  


On December 1, 2015, the Club submitted a letter offering to do additional investigations in return 


for a postponement of the January 1 deadline.  (Id., ex. 10.)  Among the work to be done was a 


topographic study and a wetlands delineation.  (Id. at 1-2.)  Staff nevertheless refused to extend the 


January 1 deadline.  (Id., ex. 11.)   


 On December 23, the Club filed suit against Bruce Wolfe and the Regional Board in Solano 


Superior Court, and on December 28 it moved ex parte for a stay.  (Id., exs. 12 and 13.)   


J. After The Court Granted A Stay, And Staff Rescinded The Order, Staff Conducted 
A Site Inspection 


 The court granted the stay.  (Id., ex. 14.)  On January 4, staff asked Mr. Wolfe to rescind the 


order, with the understanding that the order would be re-issued after a hearing.  (Id., ex. 15.)  Mr. 


Wolfe then rescinded the order.  (Id., ex. 16.)   


 Following that rescission, the Club tried to meet with staff.  (Id., ex. 17 at 2-3.)  Staff refused 


to meet, however, until they had inspected the island.  (Id. at 1.)  As a result, there was no discussion 


about whether the Club would proceed with the work it had outlined in its December 1 letter, and no 


request by staff that the Club perform the work in the letter notwithstanding the rescission of the 


September 201r order.  (Bazel Decl., ¶ 18.)   


 After many e-mails, the Club agreed to an inspection in early March.  (Id.)  Staff wanted the 


inspection to be in later February, and obtained an inspection warrant.  The Club objected to some of 


the statements made in the warrant affidavit, and to some of the statements made in an amendment to 


the warrant.  (Id., exs. 19-21.)  The inspection took place on March 2, 2016.   
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K. The Club And Staff Are Now Negotiating A Permit 


 In April 2016, BCDC issued a cease and desist order, and the Club and Mr. Sweeney filed 


suit.  (Bazel Decl., ¶ 23.)  Among other things, BCDC’s order called for the submission of a permit 


application.  (Id.)  BCDC followed with an administrative civil liability complaint.  (Id.).  In June, 


the parties reached agreement on a stipulation postponing several of the dates.  (Id.)   


 In June, the Club met with staff, as well as with BCDC and the U.S. Environmental 


Protection Agency.  (Id., ¶ 24.) The Club outlined its intent to submit permit applications to the 


Corps of Engineers, to Regional Board staff, and to BCDC.  (Id.)  The Club explained that it wanted 


to use the island for kiteboarding and for a duck club, complete with a duck pond or duck ponds, but 


that it could restore tidal flow to the remainder of the island. (Id.)  Staff, as well as EPA and BCDC, 


supported the Club’s plan to submit applications, and had no objection to the use of the island for 


kiteboarding and as a duck club.  (Id.)  Although substantial issues remain to be resolved, the 


permitting process provides a method for achieving a resolution that can enhance the beneficial use 


of recreation on the island, while restoring tidal flows to the island.  (Id.) 


 The prosecution team’s Staff Summary Report acknowledges that “restoration of tidal marsh 


may be compatible with kiteboarding and duck hunting activities”.  (Summary Report at 3.)  That 


compatibility is best developed through the permitting process, rather than through an order directed 


at destroying what is there.  Before any order is issued, permitting should be given a chance.   


III. THE TECHNICAL REPORT IS WRONG 
ABOUT THE KEY FACTUAL ISSUES 


 The prosecution team relies primarily on a report entitled (“Technical Report” or “Report”).  


This report makes serious errors about key factual questions affecting the jurisdiction of the 


Regional Board to issue a cleanup and abatement order.  The most significant error relates to the 


“high tide line”.  The Report asserts that the Regional Board has jurisdiction (i.e. authority) to 


regulate the levee repair below the high tide line, but not above that line.  But the Report does not 


accurately establish the location of that high tide line—it sets the line too high.  In fact, the great 


majority of the levee repair took place above the high tide line, and the Regional Board has no 


jurisdiction over that repair.   
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 The Technical Report is also wrong when it asserts that most of the island was tidal wetland.  


In fact, the interior of the island, except for a few small channels and ditches, was above tidal 


inflows and outflows.   


 The lead author of the technical report, Stuart Siegel, was not in a position to provide an 


objective review of the levee repair.  He had been publicly accused of scientific fraud by John 


Sweeney.  Staff was warned, but chose to use him anyway.  The result was a report that focuses on 


information that could harm Mr. Sweeney, but omits important evidence in Mr. Sweeney’s favor.   


 The Regional Board should neither accept nor condone bad science.  It should send the 


matter back to staff for additional work on the basic facts.  


A. The Report Is Wrong About The High Tide Line 


 According to the Report, all waters below the high tide line are “waters of the United States” 


subject to the jurisdiction of the U.S. Army Corps of Engineers (Technical Report at I-1) and also 


“waters of the state” subject to the jurisdiction of the Regional Board (id. at 16).  Neither the Report 


nor staff contend that the Regional Board has jurisdiction over any land above the high tide line.  As 


a result, the location of the high tide line must be correctly ascertained to establish whether the 


Regional Board has jurisdiction over the Club’s levee repair.   


 The Technical Report gives the phrase “high tide line” the same meaning given to that phrase 


by the Corps of Engineers: 


The term "high tide line" means the line of intersection of the land 
with the water's surface at the maximum height reached by a rising 
tide.  The high tide line may be determined, in the absence of actual 
data, by a line of oil or scum along shore objects, a more or less 
continuous deposit of fine shell or debris on the foreshore or berm, 
other physical markings or characteristics, vegetation lines, tidal 
gages, or other suitable means that delineate the general height reached 
by a rising tide.  The line encompasses spring high tides and other high 
tides that occur with periodic frequency but does not include storm 
surges in which there is a departure from the normal or predicted reach 
of the tide due to the piling up of water against a coast by strong winds 
such as those accompanying a hurricane or other intense storm.  


(Technical Report at I-1, quoting 33 CFR § 328.3(d) see 33 CFR §328.3(c)(7) (substantively 


unchanged).)  The key concepts here are (1) that the high tide line may be determined from a line of 


debris along the shore, and (2) the high tide line encompasses tides that occur with periodic 


frequency by not storm surges.   
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1. The real high tide line cannot be higher than the levee 


 According to the Technical Report, the high tide line for Point Buckler Island is 8.2 feet 


above NAVD88.3  (Technical Report at I-3.)  The lowest elevation along the crest of the levee is, 


however, only 6.7 ft.  (Id. at F-3.)  The lowest point along the top of the levee, therefore, is 1.5 feet 


below what the Technical Report identifies as the high water mark.  The Technical Report illustrates 


this relationship in Figure F-8.  The relevant part of that figure is attached as Bazel Decl., ex. 22.  


According to the figure, the high tide line is above the crest of the levee in about 14 places, or nearly 


2000 feet along the top of the levee.  (Id., ex. 23.)   


 If there had been a high tide of 8.2, large amounts of water would have flowed over the top 


of the repaired levee.  At the lowest point along the top of the levee, which the Report asserts is at 


6.7 foot elevation, there would have been 1.5 feet of water flowing over the top.   


 The top of the levee is made up of dirt and peat.  (Sweeney Decl., ¶ 11.)  The peat in the 


levee is especially fluffy and weak, and is easily eroded.  (Id.)  The levee has not been paved, 


graveled, or otherwise protected against erosion.  (Id.)  According to the Technical Report, the levee 


is about 1 to 4 feet high.  (Technical Report at F-3.)   


 Any substantial flow across the top of the levee would have left erosion marks that would be 


readily observable.  (Sweeney Decl. ¶ 11; Huffman Decl., ¶ 3.)  Anyone who has seen even a few 


inches of water spill over the lip of a dam or a spillway knows that the flowing water moves quickly.  


Water flowing with substantial velocity is powerful, and readily erodes unstabilized dirt.  (Huffman 


Decl., ¶ 3.)  Water flowing over the levee at a depth of 1.5 feet would deeply erode the levee.  (Id.  )   


 These marks do not exist.  The Technical Report does not report any sign of water flowing 


over the repaired levee, and does not argue that water has flowed over the repaired levee.  There are 


no marks of water flowing over the levee.  (Sweeney Decl., ¶ 12; Huffman Decl., ¶ 3.)   


 If high tides actually reached an elevation of 8.2, one would expect to see woody debris in 


the interior of the island, especially along the interior channels.  (Huffman Decl., ¶ 6; see section 


III.A.1 below.)  But the Technical Report does not identify any debris within the interior, and there 


is no evidence of “wrack line” of woody debris in aerial photographs.  (Id.)  The fact that no woody 


                                                 
3 All elevations in this brief are above NAVD88. 
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debris or wrack line is present along the interior channels casts doubt on the credibility of the 


Technical Report’s conclusion that the high tide line is at an elevation of 8.2 feet NAVD88.  (Id.)   


 The only reasonable conclusion, from the data on the ground, is that the high tide has not 


reached 8.2 feet at any time since the levees were repaired.   


 This conclusion is confirmed by the tide data at Port Chicago (on which the Technical Report 


relied), which show no high tides anywhere near 8.2 since the levee was repaired.  (Bazel Decl., 


ex. 24.)  The highest water level since March 2014 is less than 7.3 feet, nearly a foot less than the 8.2 


feet level identified by the Report as the high tide line.  (Id.)   


 Because the high tide line should be based only on “spring high tides and other high tides 


that occur with periodic frequency”, and there has been no high tide remotely close to 8.2 feet in the 


past two years, the high tide line identified by the Technical Report is wrong.   


 The Technical Report bases its determination of the high tide line on Port Chicago data, 


adjusted upward based on one data point.  (Technical Report, I-1 to I-3.)  This adjustment should not 


have been based on one data point.  (Huffman Decl., ¶ 7.)   


 The Technical Report recognizes that the highest tides at Port Chicago are most likely 


attributable to storms, and should be omitted from the calculation, but the Technical Report drops 


out only a very few of the highest elevations:  less than 0.1%.  The Technical Report’s own figure, 


however, shows that the highest tides during what the figure labels as “drought” are much lower than 


those before the drought:  the highest water elevation recorded during the 5-year drought is 7.4 feet, 


whereas the highest before the drought was about 9.0 feet.  (Technical Report. fig. I-2.)  Because 


nothing during the 5-year drought approached the Technical Report’s figure of 8.2 feet, that figure 


cannot be a fair assessment of “spring high tides and other high tides that occur with periodic 


frequency”, as the Corps regulation specifies.  Instead, the 8.2 figure must be based on storm surges, 


which the definition says should not be considered.   


 If the Technical Report had been serious about separating seasonal periodic tides from 


irregular high tides resulting from storms, it would have evaluated at least two additional sources of 


data:  data on riverflows, and data on predicted lunar tides.  It is common knowledge that stormwater 


from throughout the Central Valley flows through Suisun Bay, and past Port Chicago, on its way to 
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the Pacific Ocean.  The Sacramento River, in particular, often produces high flood flows following 


rainstorms.  Water levels in the Sacramento River get so high that large amounts of water flow over 


a weir into the Yolo Bypass.  This bypassed water rejoins the flow from the main branch of the 


Sacramento River, and joins with the flow from the San Joaquin River, before reaching Suisun Bay.  


The Technical Report could have determined whether high flood flows from these rivers coincided 


with high tides at Port Chicago, identified those high tides attributable to storm flows, and removed 


those data from the analysis.  But it did not.  The Technical Report also could have considered tide 


heights predicted only from lunar effects.  These data might be useful in separating “spring high 


tides and other high tides that occur with periodic frequency”, which according to the Corps 


regulation should be included in the assessment, from flood flows, which should not.  The Technical 


Report did not consider these data either.  As a result, the Technical Report did not do an adequate 


job of differentiating seasonal lunar tides from storm tides at Port Chicago.  


 The Technical Report ignored evidence that the tide heights at Point Buckler may be lower 


than those at Port Chicago.  Mean high tide for a location in Montezuma Slough, which is across 


Grizzly Bay from Point Buckler, was calculated to be 5.0 feet, which is lower that mean high tide at 


Port Chicago.  (Bazel Decl., ex. 25.)   


 The Technical Report’s conclusion about the high tide line, therefore, results from the 


following errors:  (1) the Technical Report ignored evidence that the high tide had never approached 


8.2 feet during the past two years, (2) the Report does not seriously try to separate periodical high 


tides from the many irregular high tides resulting from high storm flows, (3) the Report adjusted the 


Port Chicago data upward based on only one data point, and (4) the Report ignored data suggesting 


that tides at Point Buckler are actually lower than they are at Port Chicago.  The Report also relied 


on elevations that must be wrong, and misidentified or ignored the debris line at the island, as 


explained in the next two sections below.   


 The Technical Report is therefore wrong when it concludes that the high tide line is 8.2 feet.  


This figure is too high.  Because the location of the high tide line is fundamental to the question 


whether the Regional Board has jurisdiction over the levee repairs, the Regional Board should send 


the matter back to staff to resolve this key factual question.  
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2. The report’s elevations must be wrong 


 On March 2, 2016, staff and their consultants conducted their site inspection of the island.  


(Technical Report at 1.)  Two weeks earlier, on February 17, 2016, they conducted a boat tour 


around the island.  (Id. at 1, I-1.)  According to the Report, the water level at Point Buckler was 


7.3 feet on February 17.  (Id., figure I-1.)   


 A water elevation of 7.3 feet is 0.6 feet above 6.7 feet, which as noted above is the lowest 


elevation along the levee crest.  According to the Technical Report, there is a least one other location 


along the top of the levee where the elevation is less than 7.0 feet.  As a result, water should have 


been flowing over the top of the levee and into the center of the island in at least two places on 


February 17, when staff and their consultants took a boat tour around the island.  Surely they would 


have noticed if there was water flowing over the top of the levee, and would have reported it.  And 


surely they would have noticed, when they conducted their inspection two weeks later, that the top 


of the levee was eroded away and the island was flooded with water.  But the Technical Report does 


not say that water flowed over the top of the levee on February 17; it does not say that there are any 


erosion marks on the top of the levee; and it does not say that it found ponded water inside the levee. 


 On July 3, the tide reached the same level it had on February 17.  (Bazel Decl., ¶ 29.)  Mr. 


Sweeney was on the island that day, and observed no erosion marks or any other sign that any water 


had flowed over the top of the levee.  (Sweeney Decl., ¶ 13.)  Nor, as discussed above, are there any 


other signs that water has flowed across the top of the levee.  


 Plainly, at least some of the elevations in the Technical Report are wrong.  If the water level 


really were at 7.3 feet on February 17, and the levee elevations were as much as 0.6 feet lower than 


that in at least two locations, there would have been visual evidence of water flowing over the top of 


the levee, and evidence of water flow and erosion on the levee itself.  


 Because the elevations in the Technical Report cannot be correct, the Regional Board should 


return the matter to staff to resolve the fundamental issue of elevation.   


3. The report ignored obvious evidence of the true high tide line 


 The Corps regulation relied on the Technical Report specifies that “the high tide line may be 


determined…by…a more or less continuous deposit of… debris”.  (Technical Report a I-1, quoting 
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33 CFR §328.3(d).)  Aerial photographs show that there was a “more or less continuous” line of 


debris along the edge of the island before the levee was repaired.  This type of line is sometimes 


called a “debris line”; the Technical Report calls it a “wrack line”.   


 Figures D-10 and D-11 in the Technical Report, which are aerial photographs of the island 


taken in September and October 2013—well before the levee repair started in 2014—show a “more 


or less” continuous white line at the edge of the island.  (Figures reproduced as Bazel Decl. exs. 26-


27; enlargements of parts of these figures provided as ex. 27.)  The line can plainly be seen along the 


southern edge of the island, and it continues along the northwestern side.  (Id.)  The eastern side is 


too steep and vegetated to have a clear debris line (Sweeney Decl., ¶ 14), and the Technical Report 


concedes that the eastern edge is too elevated to be within the jurisdiction of the Regional Board 


(Technical Report , fig. N-2).   


 The white line along the shore of the island consists of debris, including dead vegetation and 


whitened wood, along with some other detritus including styrofoam.  (Sweeney Decl., ¶ 15 and 


ex. 2.)  The Technical Report acknowledges that this line of vegetation is indeed the debris line.  


(Technical Report at I-5, photo I-2.)  The Technical Report admits that “[d]ebris wrack lines 


represent vegetation washed ashore by the tides and wind waves, and are a primary indicator to 


establish the High Tide Line under the Clean Water Act”.  (Id. at I-2 to I-3.)   


 But the Technical Report ignored the white debris line running around the edge of the island, 


as its own figure makes clear.  (Id., fig. I-3.)  No elevations were taken of the white line along the 


edge of the island, except perhaps where that line intersected with the levee.  At these points, the 


Technical Report appears to have surveyed the top of the levee, based on the rationale that there 


were bits of vegetation on top of the levee.  (Id. photo I-1 (“[n]ote the vegetation litter atop the 


levee”).)  But these bits of lightweight vegetation could easily have been tossed on top of the levee 


by wind or waves.  The Technical Report found no evidence that the wooden debris, which would 


float up on a rising tide but would be less likely to be tossed up by wind, on the top of the levee.  


And even if there were a place where wave-tossed lumber had been found at an elevated location, 


one location is not a “more or less continuous” line of debris.   
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 The Technical Report concluded that the top of the debris line was at 8.3 feet.  It obtained 


this figure by averaging the two highest readings.  (Id. at I-3.)  The lowest reading of the top of the 


debris line was 6.3 feet, a full two feet lower than the highest reading.  (Id., fig. I-3.)  Because the 


number 8.2 is not calculated from a “more or less continuous” line of debris, it is not the debris line 


called for by the Corps regulation.   


 Moreover, the white debris line seen in the aerial photographs is plainly at a much lower 


elevation than 6.3 feet.  According to the Technical Report, remnants of the old levee (i.e. the levee 


before it was repaired in 2014) were measured at elevations as low as 5.45 feet.  (Id., fig. F-6.)  As 


can be seen from an enlargement of this figure, the white debris line was much closer to the water—


and therefore at a lower elevation—than the old levee.  (Bazel Decl., exs. 25-27.)  If the elevations in 


the Technical Report could be trusted, they would establish that the white line running along the 


water’s edge—the high tide line—was at an elevation of less than 5.45 feet.  


 If the Technical Report were correct, there would be no white debris line around the edge of 


the island.  The high tides would have lifted that debris and carried it over the levee.  The fact that 


the white debris line exists—and existed before the levee repairs—is strong on-the-ground evidence 


that the Technical Report has not fairly represented the true high tide line.   


 The fact that the Technical Report did not measure the elevation of the white line, and paid 


no attention to it, is strong evidence that the Technical Report did not fairly assess all the relevant 


evidence.  For these reasons alone, the Regional Board should send the matter back to staff with 


directions to resolve the scientific issues.  


4. Nearly all of the levee repair was done above the high tide line 


 Aerial photographs show that the levee repair was done inside the white debris line, and 


therefore above the high tide line except where it crossed a channel or ditch.  (Technical Report, figs. 


D-16 through D-25.)  The Club intentionally stayed above the debris line.  (Sweeney Decl., ¶ 16.)   


 Along the northwest side of the island, much of the levee had eroded away.  (Id., fig. D-18 


(the old levee is between the old borrow ditch, which can readily be seen, and the water).)  If the 


levee had been repaired at its former location, material would have had to be placed on the white 
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debris line, and in the water outside of that line.  (Id.)  Instead, the levee turned inland, so that it 


remained above the white debris line.  (Id.)   


5. The regional board lacks jurisdiction over almost all of the work 


 Because the levee repair was done above the white debris line, it was done above the high 


tide line.  Neither staff nor the Technical Report claims that the Regional Board has any jurisdiction 


above the high tide line.  Because the Technical Report does not legitimately establish a high tide 


line above the white debris line, there is nothing that would give the Regional Board jurisdiction 


over the levee repair except where it crossed a channel or ditch.  


 Moreover, it would be neither fair nor Constitutional to require the Club to destroy repairs 


that were done above the white debris line, and therefore outside the jurisdiction of the Corps.  If the 


statute does not provide fair notice of what is required, it violates the Constitution.  (See section VI 


below.)  To avoid this violation, the statute must be interpreted so that work done above the high tide 


line, as determined from a more or less continuous line of debris along the water, is not subject to the 


jurisdiction of the Corps or the Regional Board.  


B. The Report Is Wrong When It Says That The Island Was Tidal Marsh 


 Based on its determination of the elevations of the island and the heights of the tides, the 


Technical Report concludes that nearly all of the island was tidal marsh.  This conclusion conflicts 


with overwhelming evidence that the island was mostly high and dry, and not affected by the tides.   


1. The report incorrectly asserts that the interior was tidal marsh 


 The Technical Report asserts that “Point Buckler was subject to daily tidal inundation to 


the…island interior”, and that almost the entire island was tidal marsh.  (Technical Report at 5, 


fig. 4; see fig. 8 (nearly all of island subject to tidal action).)  This conclusion follows from the 


Reports’ conclusion that the interior of the island averaged 5.4 feet (id. at F-3), that mean high water 


at the island is 5.8 feet and that mean higher high water is 6.3 feet (id. at I-4, table I-1).  That puts 


mean high water 0.4 feet above the average elevation of the interior of the island, and mean higher 


high water at 0.9 feet above the interior.  Considering that high tide comes twice a day, and higher 


high tide once a day, it is not surprising that the Technical Report concludes that virtually the entire 
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island was tidal marsh.  (Id., fig. 7)  Tidal marshes “are exposed to the natural daily tidal rhythm”.  


(Bazel Decl., ex. 2 (Suisun Marsh Protection Plan) at 11, emphasis added.)   


 In order to reach this conclusion, however, the Technical Report ignored powerful on-the-


ground evidence leaving no doubt that the interior was not tidal marsh.  


2. The interior was dry land before the levee was repaired 


 Several lines of evidence lead directly to the conclusion that the island and its interior were 


dry before the levee repairs were done.   


 First, there is the evidence of the white debris line, as discussed above.  If mean high water 


were truly at 5.8 feet, and mean higher high water at 6.3 feet, then the water must have flowed over 


the top of the old levee—which the Technical Report says was only 5.6 feet or less for much of its 


length—most days  (See Technical Report, fig. F-6 (elevations of old levee).)  The rising tide would 


have lifted the debris that forms the white debris line and carried them up over the old levee into the 


center of the island.  But the white debris line was not carried up and over the old levee into the 


interior of the island.  No debris was found in the center of the island.  Aerial photographs show that 


the white debris line was visible along the edge of the island before the levee repair was done.  (See 


discussion above.)  This fact alone provides powerful evidence that the Technical Report is wrong.  


 Second, there is the fact that Mr. Sweeney was present on the island for much of 2014.  


(Sweeney Decl., ¶ 17.)  He often worked on the levee repairs five days per week.  (Id.)  The work 


extended over perhaps six months.  (Id.)  If the Technical Report is right, then Mr. Sweeney must 


have observed nearly the entire island being flooded nearly every day.  At times, he must have 


worked in water more than a foot deep.   


 But, during all of the time he was repairing the levee, Mr. Sweeney never saw the island 


under water.  (Id., ¶ 18.)  Nor has he seen it under water before or since.  (Id.)  During the time he 


was working on the island, he did not see water rise up over the top of the interior channels and 


ditches and spread over the land.  (Id.)   


 Before the levee was repaired, Mr. Sweeney cut vegetation on the island.  (Id., ¶ 19 and 


ex. 3.)  When he was cutting the vegetation, the island was dry.  (Id.)  He drove a bulldozer across 


the island to create several roads and paths.  (Id., ex. 4.)  When he drove the bulldozer across the 
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island, the island was dry.  (Id.)  To repair the levee, he used an excavator that weighs about 60,000 


pounds.  (Id.)  If the island had been tidal marsh, the excavator would have gotten stuck in the muck, 


but the island was not tidal marsh and the excavator never got stuck.  (Id.)  This eyewitness 


testimony confirms that the Technical Report is wrong.  


 Third, Mr. Sweeney’s testimony is perfectly corroborated by the aerial photographs, which 


show no sign that the interior of the island was subject to tidal action.  Perhaps the clearest evidence 


comes from the Google Earth photo taken on May 19, 2012.  (Technical Report, fig. D-1.)  That 


photograph was taken shortly after cleared vegetation on the western tip of the island for 


kiteboarding.  (Sweeney Decl., ¶ 20.)  He also cleared the vegetation to create several roads, and 


excavated two duck ponds, one near the northern tip of the island and one near the southeastern tip.  


(Id.)  The aerial photograph clearly shows water in the duck ponds.  It also shows that the western 


side of the island and all the roads are completely dry.   


 If the Technical Report were right, there would be signs of water ponding on the roads and 


the western part of the island.  Even assuming that the photograph were taken at the lowest low tide 


of the day, there would have been a high tide six hours earlier, and a higher high tide within the last 


eighteen hours.  These tides should have covered the island with a half foot or more of water.  When 


the tide retreated, it should have left ponds in the low areas of the island and large puddles or ponds 


on the cleared areas.  The fact that there is no ponds, or even puddles, once again shows that the 


Technical Report is wrong.   


 The Technical Report itself provides strong evidence that the island was dry.  It includes a 


series of aerial photographs of the island, beginning in 1948.  (Technical Report, Appendix A.)  The 


1948 aerial photo shows clear evidence of ponds on the island.  (Id., fig. A-1.)  The 1981 aerial 


photograph also appears to show a pond.  (Id., fig A-3.)  Between 1988 and 2011 there do not appear 


to be any ponds on the island.  (Id., figs A-7 through A-25.)  The first photo showing cut vegetation 


is the Google Earth photo dated May 19, 2012.  (Id., fig. D-1)  This photograph, as discussed above,  


shows several roads or pathways across the island, all dry.  The following thirteen aerial photographs 


show the same thing:  no ponding or water on the island other than in the channels and ditches and 


the two small ponds dug by Mr. Sweeney.  (Id., figs D-2 to D-14.)   
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 If the island were subject to daily inundation by the tides, there should be some evidence of 


this inundation in at least one of these photographs.  After all, the odds of having a random aerial 


photograph taken within 1 hour of high tide is 1 in 6, and the Technical Report includes 33 


photographs between 1988 and 2013.  The absence of any visible ponding on the island in aerial 


photographs during this time is therefore powerful evidence that the island was not subject to daily 


tidal inundation.   


 Fourth, the white debris line, percipient-witness testimony, and aerial photographs are 


consistent with an infrared aerial photograph obtained from NOAA and submitted to staff in October 


2015 on behalf of the Club.  (Bazel Decl., ex. 5, next-to-last page (entitled “NOAA 2013 MHW”).)  


This aerial photograph was taken at mean high water.  (Id.)  It shows water staying within the 


channels and ditches, and not spreading out over the interior of the island.  (Id.)   


 The Technical Report ignored all four of these powerful sources of evidence.   


3. Once again, the report’s elevations must be wrong 


 Instead of considering on-the-ground evidence, the Technical Report relies entirely on its 


numbers, in particular its manipulations of the tide data from Port Chicago and its elevations.  But 


something must be wrong with these numbers.  They simply do not square with the reality.  If the 


tidal elevations asserted by the report were true, there would be no white debris line around the edge 


of the island.  The debris would have been carried over the levee into the interior of the island.  John 


Sweeney would have noticed if he was standing in a foot of water, or if the island had become 


submerged.  There are more than enough aerial photographs to expect at least one to be taken within 


an hour of high tide, and yet none of the photographs shows the island under water or even partly 


under water.  In fact, they show no signs of ponding at all, and this absence of ponding cannot be 


squared with the assertion that the island was under water every day.   


 The Technical Report insists that its elevations are right, and that the island was almost 


entirely tidal marsh—it was subject to daily inundation by the tides.  But the hard on-the-ground 


evidence shows nothing of the sort.  The only reasonable conclusion is that there is something wrong 


with the numbers asserted by the Technical Report.  
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4. The report is wrong when it says that 3.2 acres of tidal marsh were filled 


 The Technical Report asserts that 3.2 acres of tidal marsh was filled.  But because it is wrong 


about the extent of tidal marsh, it is wrong about the amount of fill.   


 The report submitted by Applied Water Resources, which carefully identified the channels 


and ditches that were actually wet at high tide, calculates the amount of fill at 500 cubic yards.  


(Bazel Decl., ex. 5 at 5.)  Assuming a fill depth of two yards, the fill was about 0.05 acre.  In other 


words, about 99% of what the Technical Report calls fill was placed above the high tide line, on dry 


land rather than in water.   


5. The report is wrong when it asserts that tidal marsh was dried up 


 The cleanup and abatement order issued in September 2015 accused the Club of drying up 


tidal marsh.  (Bazel Decl., ex. 6.)  The Technical Report repeats this accusation.  (Technical Report 


at 18 and fig. 8.)  But it is not true.   


 As noted above, the great majority of the island was not tidal marsh.   


 The Technical Report used aerial photographs to evaluate vegetation, but the colors were not 


standardized, which made the interpretation significantly more subjective.  (Huffman Decl., ¶ 8.) 


 The Technical Report attempts to relate past conditions and wet and dry periods to site 


conditions observed during March 2016 indicating that the island has been dried out.  But the May 


2016 photographs taken of the island (Sweeney Decl., ex. 5) contradict the report’s conclusion.    


(Huffman Decl., ¶ 8.) 


 The Technical Report also asserts that the levee repair is “causally associated with mass 


dieback of obligate wetland plants”.  (Technical Report at 18.)  But there were mass diebacks of 


vegetation before the levee repair.  In May 2012, for example, Mr. Sweeney observed that the 


vegetation on the island was brown and brittle, and appeared dead.  (Sweeney Decl., ¶ 20.)  


Photographs taken by Mr. Sweeney show what appears to be dead vegetation.  (Id., ex. 4.)  An aerial 


photograph shows that the island appeared mostly brown in May 2012.  (Technical Report, fig. D-1.)  


Aerial photographs show that the island appeared brown throughout most of 2013 and 2014.  (Id., 


figs. D-6 through D-25.)  Because the vegetation on the island was brown and brittle and appeared 
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dead in 2012, two years before the levee repair, mass diebacks cannot be attributed only to levee 


repair.  


  To the extent that the Technical Report might be implying that the vegetation on the island 


has been brown and dead ever since the levee was repaired, that too is wrong.  In May 2016 the 


island was very green, as photographs show.  (Sweeney Decl., ¶ 21 and ex. 5.)   


 Moreover, the prosecution team knew that the island would turn green.  They insisted on 


having their inspection done no later than early March because they expected the island to turn 


green: 


The site inspection needs to occur as quickly as possible, and not later 
than by early March because vegetation is quickly growing due to 
warm temperatures and recent rainfall.  The seasonal vegetation will 
obscure critical visual information, and may obstruct survey 
equipment.  


(Bazel Decl., ex. 20 at 5.)   


 What the evidence shows, therefore, is that there were periods of brown—mass diebacks of 


vegetation—both before and after the levee repair, and period of green both before and after.   


 There are, in short, times when the island is green, and times when it is brown—both before 


and after the levee repair.   


6. The report is wrong about endangered species 


 The Technical Report implicitly concedes that there is no direct evidence of any harm to any 


endangered species.  It refers to “likely impacts”.  (Technical Report at P-3.)  But the Technical 


Report cannot establish that detrimental effects are even likely.  They are speculation.     


 The Technical Report does not include an accurate assessment of the island’s fish habitat, 


owing to a lack of scientific understanding of what is “good” marsh habitat and what is “bad”.   


Scientists are at the very earliest stages of research for understanding the usefulness of the shallow-


water channels.  Scientists often assume that marsh habitat is good and more of it is better. 


(Declaration of David L. Mayer (“Mayer Decl.), ¶ 3.)   


 But arguing that all of the Delta’s sloughs and channels are good for the listed species lacks 


scientific certainty, and in fact this argument is hardly more than a lightly researched theory.  Each 


of the listed species has several life stages from egg to reproductive adult, and each of these life 
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stages has different prey and habitat requirements in order to maximize growth and minimize 


mortality.  (Id., ¶ 4.)   


 For salmon, there is no real conclusion about what is good or bad.  Small shallow channels 


can be detrimental because of the dangers of predation, as well as stranding and temperature.  


Scientists do not want to draw salmon into small channels where they become someone’s lunch.  


Scientists are at the very beginning of their thinking about whether these small channels are good or 


bad for salmon.  Point Buckler was not a salmon spawning area.  (Id., ¶ 5.)  


 A similar discussion could be had about the life strategies of the listed species other than 


salmon, but unfortunately with much less scientific knowledge at scientists’ finger tips and a lot 


more educated guesses than proven fact.  (Id., ¶ 6.) 


 It would be prudent to decide the site-specific goals of Point Buckler Island habitat 


restoration and maintenance planning with respect to each of the listed species and their unique life 


stages.  In the process of assessing and developing these of goals and objectives, scientists can 


decide whether or not to open the island channels and habitat, and whether the openings should be 


screened to keep fish out of potentially bad habitat, but allow nutrients to flow in and out.  There are 


many questions along this line that, if raised and discussed, might also serve to educate and 


illuminate scientists’ assessment of fish impact, and identify design and construction steps to 


minimize potential impacts.  (Id., ¶ 7.) 


 Scientists should use caution about assessing the good and bad of site-specific fish habitat 


conditions based on their generalized and embarrassingly poor understanding of the listed species’ 


habitat “requirements”.  (Id., ¶ 8.) 


7. The report does not establish three-factor wetland jurisdiction over any part 
of the island 


 The Technical Report asserts that “All areas on Point Buckler Island surfaces below the 


elevation of the High Tide Line (determined to be 8.2 feet NAVD 88; Appendix I) subject to the ebb 


and flow of the tide,…were under Clean Water Act Section 404 jurisdiction prior to the completion 


of the unpermitted construction activities.”  (Technical Report at N-3.)  The Technical Report maps 


Corps jurisdiction as the entire island except for a strip of high ground along the eastern edge.  (Id., 


fig N-2.)  This assertion of jurisdiction is wrong because the Technical Report is wrong about the 
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location of the high tide line.  (See section III.A above.)  It is also wrong because the great majority 


of the island was not subject to the ebb and flow of the tide.  (See section III.B above.) 


 The Technical Report does not assert that the Corps now has jurisdiction over any part of the 


island based on the three-factor wetland test.  (Technical Report at  N-3 (evaluating section 404 


jurisdiction).  It does assert, however, that the three-factor test would have applied “through the mid-


1980s”, when water was ponded on the island.  (Id.)  But this point is irrelevant.  Whether or not the 


pond seen in the 1981 was a wetland then, it has never been seen in the aerial photographs since.  It 


must have silted up and become elevated above the high tide line, thereby moving beyond Corps 


jurisdiction.   


 In any case, the Technical Report has not done a three-factor wetlands delineation of the 


island.  It does not and cannot claim jurisdiction on this ground.   


C. The Report Has A Strong Bias Against The Club 


 John Sweeny has publicly accused Stuart Siegel, the principal author of the Technical 


Report, of scientific misconduct.  As a result, Dr. Siegal was in no position to provide a 


dispassionate assessment of Mr. Sweeney and the Club.  


1. Dr. Siegel tried to work for the Club, but was rejected 


 On May 14, 2015, Dr. Siegel e-mailed several people and asserted that “dealing with 


Sweeney” was a “HIGH RISK situation”.  (Sweeney Decl., ex. 6.)  And yet a mere 16 minutes later 


Dr. Siegel e-mailed Mr. Sweeney and made a pitch to be hired by the Club.  (Id., ex. 7.)  Dr. Siegel 


bragged that “BCDC will accept my work whatever its findings are.”  (Id.)  Mr. Sweeney declined 


Dr. Siegel’s solicitation.  (Id., ¶ 24.)   


2. Mr. Sweeney accused Dr. Siegel of scientific fraud 


 In 2004, Dr. Siegel’s firm produced a map entitled “Suisun Tidal Wetland Restoration 


Projects”.  (Sweeney Decl., ex. 8.)  On that map, Point Buckler (identified as “Taylor #801”) is 


identified as a “Completed Project”, as are several other locations.  (Id.)  But there never was any 


“restoration project” at Point Buckler.  No one now disputes that the map is wrong.    


 Many agencies relied on this map.  For example, the San Francisco Estuary Institute 


incorporated the information into its EcoAtlas wetland map and database.  (Sweeney Decl., ex. 9).  
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Surprisingly, the EcoAtlas asserts not only that the project status was “Construction completed”, but 


it refers to a “Permit-USACE”, i.e. a 404 permit from the U.S. Army Corps of Engineers.  (Id. at 2.)  


But, as the aerial photographs in the Technical Report show, in the years preceding 2004 there never 


was a project, and there never was construction.  And there never was any permit from the Corps of 


Engineers for a restoration project on Point Buckler.   


 When the Club brought these errors to the attention of the San Francisco Estuary Institute, 


the agency conducted an internal investigation and determined that there were no records to support 


the conclusions in Dr. Siegel’s map, and it removed the incorrect information from its database.  


(Sweeney Decl., ex. 10).   Even Dr. Siegel concedes that the 2004 map is wrong.  The Technical 


Report includes a revised version of the map, in which Point Buckler and several of the other 


locations are identified as having had “natural” restoration when levee breaches were left unrepaired, 


rather than completed construction projects.  (Technical Report, fig. 1.) 


 Mr. Sweeney believes that the errors in the 2004 map were intentional, and has made that 


belief known publicly.  (Sweeney Decl., ¶ 28.)   


3. The Club warned staff not to use Dr. Siegel because of his bias 


 In February 2016, the Club asked Regional Board staff not to use Dr. Siegel when they 


inspected the island.  (Bazel Decl., ex. 29.)  The Club reported on the 2004 map, on the rejection of 


Dr. Siegel as a consultant, and on Dr. Siegel’s characterization of Mr. Sweeney as a “HIGH RISK 


situation”.   


 Regional Board staff initially agreed not to bring Dr. Siegel when they inspected the island.  


Nevertheless, for whatever reason, staff brought him to the island and made him the lead consultant 


on this matter.   


4. The report ignores the evidence that favors the Club 


 A scientist accused of scientific fraud is not in the best position to provide a cool-headed and 


impartial assessment of his accuser.  Again and again, the Technical Report endeavors to reach 


conclusions that unfavorable to the Club, and ignores evidence that favors the Club.  Particularly 


noteworthy are the efforts made to justify a high-tide line of 8.2 feet while ignoring the obvious 







 


 30 
IN THE MATTER OF:  TENTATIVE CLEANUP AND ABATEMENT ORDER FOR POINT BUCKLER ISLAND 


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


white high-tide line at roughly three feet lower elevation, and the efforts to conclude that the entire 


island was subject to daily inundation, when the aerial photographs show no sign of it.   


D. The Regional Board Should Not Endorse Bad Science 


 The scientific quality of the Technical Report is simply not up to any standard that should be 


acceptable to the Regional Board.  The matter back to staff for additional scientific investigation of 


the factual issues.   


IV. THE TENTATIVE ORDER VIOLATES 
THE SUISUN MARSH PRESERVATION ACT 


 The Suisun Marsh Preservation Act imposes on the Regional Board a judicially enforceable 


duty to act in conformity with that act.  The Preservation Act requires duck clubs to implement their 


individual management plans.  The Club Plan for Point Buckler requires tight levees. But the 


Tentative Order would require the Club to destroy at least parts of its levee and install breaches.  As 


a result, the Tentative Order is inconsistent with, and in violation of, the Preservation Act.  


A. The Preservation Act Requires The Regional Board To Act In Confirmity With The 
Provisions Of That Act 


 The Suisun Marsh Preservation Act imposes a “judicially enforceable” requirement on state 


agencies to act in conformity with the act and the Suisun Marsh Protection Plan: 


Imposition of Judicially Enforcement Duty on State Agencies. 


(a)  This division imposes a judicially enforceable duty on state 
agencies to comply with, and to carry out their duties and 
responsibilities in conformity with, this division and the policies of the 
protection plan. 


(PRC § 29302.)   


 The Regional Board, therefore, must carry out its duties and responsibilities “in conformity 


with” the Preservation Act and with the policies of the Suisun Marsh Protection Plan.4   


B. The Preservation Act Requires That An Individual Management Plan Be Prepared 
For Each Duck Club, And That Each Club Comply With Its Plan 


 The Suisun Resource Conservation District (“SRCD”) has “primary local responsibility for 


regulating and improving water management practices” at duck clubs within Suisun Marsh.  


(PRC § 9962(a).)  The Preservation Act requires SRCD to prepare a water management program for 


                                                 
4  
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each duck club.  (PRC § 29412.5.)  These documents have come to be known as “individual 


management plans”.  The plans were submitted to BCDC, which was required to certify them if they 


met specified requirements.  (Id.; PRC § 29415.)  The Preservation Act requires SRCD to “issue 


regulations requiring compliance with any water management plan or program for privately owned 


lands”.  (PRC § 9962(a).)  The Legislature, therefore, intended that an individual management plan 


would be prepared for each duck club, and that each duck club would comply with its plan.   


 The compliance obligation of each duck club runs with the land.  In the words of SRCD’s 


Suisun Marsh Management Program (the “Management Program”):   


Each private managed wetland ownership…shall be managed in conformity 
with the provisions and recommendations of the individual management 
program….  If there is a change in land ownership, the new landowner 
assumes this responsibility.  


(Bazel Decl., ex. 3 at 18; see PRC § 29401(d) (requiring management program).)   


C. The Club Plan Called For Tight Levees 


 The Club Plan here (1) specifies that “tight levees” are “necessary for proper water 


management”, (2) calls for “maintenance of levees”, and (3) refers to specifications for the 


“restoration” and “repair” of levees. 


 The Club Plan includes a map showing a levee around the outside of the island.  (Bazel 


Decl., ex. 4 at 16.)  The map is marked “levee repair” in several locations.  (Id.)  The Club Plan 


notes that levee problems from the 1970s had been resolved:  “the situation has greatly improved and 


the club reports that it now has the water control structures and tight levees necessary for proper 


water management.”  (Id. at 4.)  “Proper water control”, according to the plan, “necessitates 


inspection and maintenance of levees, ditches, and water control structures.”  (Id. at 5.)  The plan 


also refers to a standard list of recommendations “for more information on the maintenance and 


repair of water control facilities.”  (Id.)  This reference appears to be to the Management Program, 


which includes “Suisun Marsh Levee Specifications”.  (Id., ex. 3 at C-11 through C-17.)  The 


Management Program requires that “renovation, restoration, repair and maintenance of existing 


levees” must conform with these specifications.  (Id. at C-6.)   


 Individual management plans must be reviewed every 5 years and may be modified.  (PRC 


§ 29422(a).)  The Club plan has never been modified.  (Bazel Decl., ¶ 5.)   
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D. The Levee Repair Implemented The Club Plan 


 The levee repairs conducted in 2014 implemented the Club Plan.  They restored a levee 


around the island.  Where the existing levee was intact, the levee was maintained by placing material 


on top of it.  (Sweeney Decl., ¶ 29.)  On the northern side of the island, where the old levee had been 


eroded away, the repaired levee turn inland, and stayed inside the debris line.  (Id.)   


 The levee repair work was stopped before it was complete because of regulatory objections.  


(Id., ¶ 30.)  The Club intended to install another tide gate, and to make the slopes of the levee 


consistent with the Management Program.  (Id.)  The Club also intended to disc the soil, to plant 


vegetation preferred by waterfowl, and otherwise to create duck ponds.  (Id.)  The Club would like to 


proceed to complete the work and install duck ponds. (Id.)   


E. Because The Tentative Order Would Destroy What The Preservation Act Requires, 
It Would Violate The Preservation Act 


 The Tentative Order would require the Club to “restore tidal flow into all seven breaches that 


existed prior” to the levee repair.  (Tentative Order at 15.)  It would therefore require that the levee 


be breached.  But the Club Plan calls for tight levees.  The Tentative Order is therefore not consistent 


with the Club Plan.  It is also not consistent with the Preservation Act, which requires clubs to 


implement their club plans.  More generally, it is not consistent with the Legislature’s intent that 


duck clubs be protected, and that duck clubs be maintained in perpetuity so that they can provide 


food for waterfowl—food that is not available naturally.  (See section II.C above.)  


 The Tentative Order would thereby violate the Preservation Act.  


F. The Tentative Order Would Also Violate The Presevation Act By Destroying A 
Duck Club, When The Protection Plan Calls For Their Perpetuation 


 The Preservation Act also requires the Regional Board to act in accordance with the policies 


of the Protection Plan.  The “policies of the protection plan” call for “[c]ontinued recreational use of 


privately-owned managed wetlands”, i.e. duck clubs, and for the empowerment of SRCD “to 


improve and maintain exterior levee systems as well as other water control facilities on the privately-


owned managed wetlands within the primary management area.”  (Bazel Decl., ex. 2 at 29, 36.)   


 The Tentative Order would prevent the “[c]ontinued recreational use of privately-owned 


managed wetlands” by requiring the Club to destroy its levee.  A levee is required for managed 
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wetlands—duck ponds—because duck ponds maintain a continuous water level even as the tide rises 


and falls.  (Sweeney Decl., ¶ 31; see section II.F above (Club plan calls for tight levels for “proper 


water management”).)   


 The Tentative Order is also contrary to the improvement and maintenance of “exterior levee 


systems as well as other water control facilities on the privately-owned managed wetlands”.   


 In these ways as well, the Tentative Order violates the Preservation Act.  


G. The Technical Report Is Wrong When It Says That The Club Plan 
Is No Longer In Effect 


 Staff have not provided any analysis or argument on this key legal issues.  Instead, they have 


left that task to Dr. Siegel, who is not a lawyer.  Dr. Siegel’s legal analysis is misleading and 


incomplete.   


 The process established by the Suisun Marsh Preservation Act is simple, straightforward, and 


consistent with its goal of maintaining duck clubs in perpetuity: 


• First, individual management plans must be prepared for all “managed wetlands” 


(i.e. duck clubs).  


• Second, those plans must be submitted to BCDC for certification.   


• Third, once those plans are certified, the duck clubs must implement them, and must 


continue to implement them.   


• Fourth, the individual management plans must be reviewed every five years, and if 


changes are necessary the plans can be modified.  


(See section II.D above.)   


 Dr. Siegel quotes the definition of “managed wetlands” in the Preservation Act.  (Technical 


Report at 6.)  He does not dispute (and therefore concedes) that Point Buckler was a managed 


wetland, that an individual management plan was prepared for it—they were prepared, he says, for 


“all of the roughly 150 privately owned duck clubs (diked managed wetlands) in Suisun Marsh”and 


that all were certified.  (Id.)  As a result, there is no dispute that the first two bullet point above have 


been met.   
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 Dr. Siegel proceeds to argue that (1) when the levee was breached, the island was no longer a 


managed wetland, and (2) therefore, the “regulatory benefits of its [individual management plan] no 


longer apply”.  (Id. at 6-7.)  But this is wishful thinking, not statutory analysis.  \ 


 The key benefit provided by the Preservation Act is the ability to perform “development” 


without a permit from BCDC.  (PRC § 29501.5.)  This section says nothing whatever about 


“managed wetlands”.  It says that if the work is specified in an individual management plan, no 


BCDC permit is required.  As far as the statute is concerned, the exemption applies even if the club 


has not been a managed wetland for 100 years—work specified in the plan can be done without a 


permit.  Period.  Dr. Siegel is therefore wrong when he says the benefit depends on the continued 


maintenance of a “management wetland”.   


 Moreover, he misunderstands the logic behind the Preservation Act, which imposes burdens 


as well as benefits.  Duck clubs are required to comply with their plans. The Preservation Act 


required SRCD to “issue regulations requiring compliance with any water management plan or 


program for privately owned lands”.  (PRC § 9962(a).)  The Preservation Act also provides authority 


for SRCD to obtain a warrant to “enter onto privately owned lands…for the purpose of determining 


whether or not the landowner is complying with the regulations of the district”, to refer 


noncompliance to the District Attorney’s office for enforcement, and to obtain civil penalties.  


(PRC § 9962(c)-(d).)  If, therefore, a duck club is not maintaining itself as a managed wetland, the 


remedy is to inspect the club, and to take enforcement action requiring that club to implement its 


plan and, if appropriate, to pay penalties for not implementing its plan.   


 Owners of managed wetlands, therefore, cannot simply abandon their managed wetlands.  


A BCDC regulation specifically prohibits anyone from abandoning a managed wetland without a 


BCDC permit.  (PRC § 29500 (no development without permit), PRC § 29114 (development 


includes “change in the density or intensity of use of land”), 14 CCR § 10125 (defining “substantial 


change in use” to include “abandonment” of a “managed wetland”).)  Nor can the owner’s obligation 


to implement an individual management plan be avoided by selling the property.  The obligation 


“runs with the land”—in other words, it automatically passes on to any new owner.  (See section 


II.D above.)  Here none of the previous owners applied for a permit to abandon the managed wetland 
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at Point Buckler, and no permit was issued authorizing its abandonment.  Point Buckler is, therefore, 


still a “managed wetland” as a matter of law, regardless of whether it is a managed wetland as a 


matter of fact.   


 Dr. Siegel proceeds to invent his own provisions of the Preservation Act.  He asserts that 


“landowners clearly have a reasonable amount of time to carry out repairs”, but that the lapse at 


Point Buckler “clearly extends well beyond ‘a reasonable amount of time’” because it is more than 


the five-year duration of a Clean Water Act permit.  (Technical Report at 7.) In fact, however, there 


is nothing the Preservation Act providing for a “reasonable amount of time”, or anything like what 


Dr. Siegel supposes.  And the duration of a Clean Water Act permit is wholly irrelevant to the 


Preservation Act, which says nothing about Clean Water Act permits.   


 Ultimately, Dr. Siegel is putting his own preferences ahead of the Legislature’s.  He prefers 


natural tidal marsh over managed wetlands.  But the Protection Plan concluded that duck clubs were 


“vital” because they provide food for waterfowl that natural vegetation does not.  (See section II.C 


above.)  The Legislature therefore proceeded, when it enacted the Preservation Act, to protect duck 


clubs and require them to tend to their duck ponds in perpetuity.  That is what the Legislature 


wanted, and the Regional Board must act in conformity with the Legislature’s direction.  


 To be sure, after nearly two years BCDC is also asserting that the Club Plan is no longer in 


effect.  BCDC provides no legal analysis in support of this position, and it undoubtedly is acting out 


of a desire to move the Club into the permitting process (which the Club is amenable to) rather than 


a belief in the correctness of its assertions.  


 The simple fact is that an individual management plan was prepared for Point Buckler and 


certified.  No one disputes that.  No one disputes that the Preservation Act does not set any duration 


on individual management plans.  Nor does anyone dispute that the management plans must be 


reviewed every five years in perpetuity.  (See section II.D above)  BCDC does not deny that the 


Club Plan has never been modified.  Because the Preservation Act specifies that the plans must be 


reviewed and can be modified every five years in perpetuity, it implies that they continue in effect 


until they are modified.  The Club Plan has never been modified.  Therefore, it is still in effect.  It’s 


as simple as that.  
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V. THE TENTATIVE ORDER VIOLATES THE PORTER-COLOGNE ACT  


 The relevant portion of Porter-Cologne Act authorizes a regional board to issue a cleanup and 


abatement order when there has been (1) a discharge of waste (2) to waters of the state that 


(3) creates or threatens to create a “condition of pollution or nuisance”.  Here the Tentative Order 


fails all three tests.  Much or all of what staff complain of is not a “discharge of waste”.  The great 


majority of the fill was not placed in “waters of the state”.  And none of it creates a “condition of 


pollution or nuisance”.   


 The second of these three elements—whether there has been a discharge to “waters of the 


state”—is covered in section A below.  The third element—condition of pollution or nuisance—is 


covered in section B, and the first—discharge of waste—is covered in section C below.   


A. Cleanup And Abatement Orders Are Limited To Waters Of The State, And Almost 
None Of The Material Was Placed In Waters Of The State 


 The Tentative Order asserts that a cleanup and abatement order is appropriate because: 


the Dischargers have caused or permitted waste to be discharged or 
deposited where it has been discharged into waters of the State and 
United States, and created or threatens to create a condition of 
pollution 


(Tentative Order at 13, ¶ 75.)  This language generally follows Water Code § 13304, which is the 


section that authorizes a Regional Board to issue cleanup and abatement orders: 


A person who has…caused or permitted, causes or permits, or 
threatens to cause or permit any waste to be discharged or deposited 
where it is, or probably will be, discharged into the waters of the state 
and creates, or threatens to create, a condition of pollution or nuisance, 
shall, upon order of the regional board, clean up the waste or abate the 
effects of the waste….   


(Water Code § 13304(a).)   


 Although § 13304 is plainly limited to waters of the state, the Tentative Order asserts that a 


cleanup and abatement order can also be used for discharges into waters of the United States.  But 


there is nothing in § 13304 that refers to “waters of the United States”.  Cleanup and abatement 


orders are limited to waters of the state.  The Tentative Order thereby asserts authority the Regional 


Board does not have.   


 The Technical Report devotes its attention to the high tide line, which it describes as the limit 


of Corps jurisdiction in tidal waters.  It assumes, without any argument or proof, that the jurisdiction 
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of the Regional Board also extends up to the high tide line.  In any case, it does not assert any 


jurisdiction above the high tide line.   


 As explained above, the Technical Report does not accurately identify the high-tide line.  


(See section III.A above.)  The real high-tide line is at a much lower elevation—an elevation below 


the great majority of the levee repairs.  (See section III.A.4 above.)  Because the great majority of 


the work is above the real high-tide line, and because the Regional Board does not have jurisdiction 


above the high-tide line, then the great majority of the work is not within the jurisdiction of the 


Regional Board.5   


 For this reason alone, the Tentative Order should be sent back to staff for review and 


revision.   


B. The Levee Repair Is Not A Condition Of Pollution Or Nuisance, And Is Therefore 
Not Subject To A Cleanup And Abatement Order 


1. The levee repair is not a nuisance because it is required by the Suisun Marsh 
Preservation Act 


 Civil Code § 3482 specifies that “[n]othing which is done or maintained under the express 


authority of a statute can be deemed a nuisance.”  The Legislature has authorized the duck clubs to 


do the work identified in their individual management plans.  As the Protection Plan explains: 


Individual management plans were developed for each waterfowl 
hunting club in the 1980s, and were reviewed by the California 
Department of Fish and Game and certified by the San Francisco Bay 
Conservation and Development Commission.  ….  Land managers can 
conduct ongoing management activities described in the plans, such as 
maintenance, repairs, and enhancements, without having to apply for 
separate permits from the Commission for each activity. 


(Bazel Decl., ex. 2 at 34.)  The Legislature has also required the duck clubs to comply with their 


plans.  The Preservation Act required SRCD to “issue regulations requiring compliance with any 


water management plan or program for privately owned lands”.  (PRC § 9962(a).)  The Preservation 


Act also provides authority for SRCD to obtain a warrant to “enter onto privately owned lands…for 


the purpose of determining whether or not the landowner is complying with the regulations of the 


district”, to refer noncompliance to the District Attorney’s office for enforcement, and to obtain civil 


                                                 
5 The Technical Report does not assert that there are now any areas that would qualify as three-factor 
wetlands on the island.  (See section III.B.7 above.)  As a result, the question of whether the 
Regional Board has jurisdiction over three-factor wetlands does not arise.   
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penalties.  (PRC § 9962(c)-(d).)  Here the Club’s individual management plan calls for “tight levees” 


and for “maintenance of levees”, and refers to specifications for the “restoration” and “repair” of 


levees.  (See section II.D above.)  Because the Work is both authorized and required by the 


Preservation Act, it cannot be a nuisance. 


 To be sure, § 3482 has been construed narrowly, and applies when:  


the acts complained of are authorized by the express terms of the 
statute under which the justification is made, or by the plainest and 
most necessary implication from the powers expressly conferred, so 
that it can be fairly stated that the legislature contemplated the doing of 
the very act which occasions the injury. 


(Friends of H Street v. City of Sacramento (1993) 20 Cal.App.4th 152, 160, quoting Hassell v. San 


Francisco (1938) 11 Cal.2d 168, 171, italics and quotation marks removed.)  Here, it “can fairly be 


stated that the legislature contemplated the doing of the very act which occasions the injury”.  The 


Legislature not only contemplated the act—levee repair—it required that the act be done. 


 “The California courts have consistently held alleged nuisances arising from the construction, 


operation and maintenance of streets and highways to be within the protection of section 3482.”  


(Friends of H Street at 162.)  A levee repair is similar to street construction, although much less 


disruptive.  A levee repair, like street construction, should receive the protection of § 3482.    


2. The levee repair is not a condition of pollution or nuisance because the 
Suisun Marsh Preservation Act and Porter-Cologne Act require the 
Regional Board to protect duck clubs 


 The Preservation Act imposes a “judicially enforceable” duty on state agencies to act in 


conformity with the act: 


This division imposes a judicially enforceable duty on state agencies to 
comply with, and to carry out their duties and responsibilities in 
conformity with, this division and the policies of the protection plan. 


(PRC § 29302(a).)  The “policies of the protection plan” call for “[c]ontinued recreational use of 


privately-owned managed wetlands”, i.e. duck clubs, and for the empowerment of SRCD “to 


improve and maintain exterior levee systems as well as other water control facilities on the privately-


owned managed wetlands within the primary management area.”  (Bazel Decl., ex. 2 at 29, 36.)  By 


ordering the destruction of the Club’s levee, the Regional Board is not acting in conformity with 


these policies, and is therefore violating the Preservation Act.   
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 The Regional Board is also violating the Porter-Cologne Act by refusing to protect 


“beneficial uses”, which must be protected from pollution and nuisance:  


The beneficial uses…define the resources, services, and qualities of 
these aquatic systems that are the ultimate goals of protecting and 
achieving high water quality.  The Water Board is charged with 
protecting all these uses from pollution and nuisance that may occur as 
a result of waste discharges in the region.  


(Bazel Decl., ex. 30 at 14; see Water Code § 13263 (Regional Board shall prescribe waste-discharge 


requirements that take into consideration “the beneficial uses to be protected”.)  For Grizzly Bay, 


where Point Buckler is located, the Regional Board has specifically identified “wildlife habitat” and 


“noncontact water recreation” as beneficial uses.  (Bazel Decl., ex. 30 at 2-5 to 2.7, last page.)  Duck 


clubs provide recreation and wildlife habitat, and must therefore be protected.  


 The Tentative Order asserts that that the levee repair harms beneficial uses: 


Unauthorized activities adversely impacted beneficial uses at the Site 
including estuarine habitat, fish migration, preservation of rare and 
endangered species, fish spawning, wildlife habitat, and commercial 
and sport fishing.   


(Tentative Order at 11, ¶ 60.)  But there is no direct evidence of any harm to any of these beneficial 


uses.  (Technical Report, Appendix P.)  The Technical Report asserts only that some adverse effects 


were “likely”.  (Id. at P-3.)  But, as the Club’s expert explains, the science is not advanced enough to 


determine whether the levee repair was bad for fish by blocking access to food, or good for fish by 


keeping them away from locations where predation was likely.  (See section III.B.6 above.)  In other 


words, the Technical Report’s assertion of harm to fish-related beneficial uses is highly speculative.  


 There is absolutely no doubt, however, that the Tentative Order will harm or destroy the 


beneficial uses of recreation and wildlife habitat on the island.  The Tentative Order would appear to 


prohibit the restoration of duck ponds on the island, and that would prevent the Club from growing 


plants that provide food to ducks and other waterfowl—food that is not provided by native plants.  


(See section II.C above.)  Preventing the Club from restoring duck ponds would also interfere 


directly with hunting and other recreation related to the duck ponds.  And because the Tentative 


Order takes aim at everything associated with kiteboarding on the island, the Tentative Order would 


interfere directly with the beneficial use of kiteboarding.   
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 The Regional Board is supposed to protect all beneficial uses.  When faced with a situation in 


which there is possible, highly speculative harm to some beneficial uses, compared with serious and 


incontrovertible harm to other beneficial uses, the Regional Board should act primarily to protect 


those beneficial uses that would otherwise indisputably be harmed.   


 Issuance of the Tentative Order, in short, would indisputably harm or destroy the beneficial 


uses of recreation and wildlife habitat at the island.  The Regional Board is supposed to protect 


beneficial uses, not harm or destroy them. The Regional Board, therefore, should not issue the 


Tentative Order.  


 “[S]tatutes or statutory sections relating to the same subject must be harmonized, both 


internally and with each other, to the extent possible.”  (Gomez v. Superior Court (2012) 54 Cal.4th 


293, 303.)  Here the only way to harmonize the Suisun Marsh Preservation Act and the Porter-


Cologne Act is to conclude that the repair of a duck-club levee is not a condition of pollution or 


nuisance, and therefore not subject to a cleanup and abatement order.   


3. The levee repair is not a nuisance because it is required for a CEQA 
mitigation project 


 CEQA mitigation measures must be “fully enforceable”.  (PRC § 21081.6(b).)  The levee 


repair, and more generally the maintenance of the island as a duck club, is a CEQA mitigation 


measure proposed by the California Department of Water Resources (“DWR”) and approved by the 


State Board.  Because the levee repair is required under CEQA, it cannot be a condition of pollution 


or nuisance.   


 The Suisun Marsh Protection Plan identifies increasing salinity as a threat to the Suisun 


Marsh: 


Numerous upstream storage facilities, together with diversions of 
water from the Delta and the tributary streams of the Delta, have 
substantially reduced the amount of fresh water flowing into the Delta 
with a resultant increase in salinity intrusion into the Marsh…. 


(Bazel, ex. 2 (Protection Plan) at 14.)  Increasing salinity, the Protection Plan found, 


will limit the distribution and abundance of important waterfowl food 
plants and ultimately reduce the wetland diversity and the capability of 
the Marsh to support wintering waterfowl. 


(Id. (Finding 4).) 
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 DWR, which operates the State Water Project, published a Plan Of Protection For The 


Suisun Marsh Including Environmental Impact Report in 1984 (the “DWR EIR”).  (Bazel, ex. 1 at 


1.)  The purpose of the DWR EIR was “to mitigate the effects of the Federal Central Valley Project 


(CVP) and the State Water Project (SWP) on the Suisun Marsh.”  (Id. at 1.)  The DWR EIR was 


required by State Board Water Right Decision 1485.  (Id. at 7.)  Because it was issued to comply 


with D-1485, the State Board must have approved it.   


 DWR’s mitigation facilities included the “Annie Mason Island Pump Facility” that “would 


operate “when water quality on the island required improvement from October through April.”  (Id. 


at 79, 103.)  “The pumping equipment will be built and installed when the landowner has improved 


the island's levee system to provide adequate protection of the island.”  (Id. at 103.)  Point Buckler 


was called Annie Mason Island at the time.  (See section II.F above.)  A letter from DWR dated 


1988 asserts that the pump has not yet been installed because the levees need to be repaired.   


 There is only one reason that a pump would have been installed at Point Bucker, and that 


DWR would have wanted the levees repaired:  The pump was needed to flood part of the island, 


which was above high tide, and a tight levee was needed so that the water stayed on the island and 


did not drain back into the surrounding waters.  (See section II.B above.)   


 According to the owner of the island at the time, DWR installed a pump and generator in the 


early 1990s.  An old pump and a generator are still on the island.  (Sweeney Decl., ¶ 2.)  The pump 


is designed to float in the open water, and to draw water a few feet below the surface.  (Id.)  A hose 


carried the pumped water over the levee and onto the island, where it would have flooded an area 


that could be used as a duck pond.  (Id.)  This equipment appears to be the pump and generator that 


DWR installed.  (Id.)  Their purpose is obviously to pump water onto the island from the adjacent 


channel.  (Id.)   


 Although DWR did not specifically explain how the pump would provide mitigation, the 


reason can readily be discerned:  it helped preserve the island’s duck habitat and the vegetation 


preferred by ducks.  Without the pump and the flooding of the ponds, the vegetation would revert to 


its natural state, which would eliminate the duck-pond plants that provide food for waterfowl.  The 
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mitigation required by the EIR, therefore, was not just the pump, but rather the maintenance of the 


island as property managed for ponding and growth of vegetation preferred by ducks.   


 In 2005, DWR entered into the Revised Suisun Marsh Preservation Agreement with the U.S. 


Bureau of Reclamation, the California Department of Fish and Game, and the Suisun Resource 


Conservation District.  (Bazel Decl. ex. 31.)  That agreement reiterated DWR’s obligation to build 


the facilities it had agreed to build in the 1980s.  (Id. at 14, ¶ VI.A.)  That obligation included the 


pump at the Annie Mason Island Unit.  (Id. at A-4.)   


 DWR, therefore, proposed a CEQA mitigation project for the island in 1984, and continued 


to make commitments to the project through at least 2005.  Mitigation is, by definition, a measure 


that must be undertaken to benefit the environment and thereby counter or make up for the adverse 


environmental effects of the project being approved.  Because mitigation benefits the environment, it 


cannot be a condition of pollution.   


 It does not matter whether DWR is still committed to the project.  Project proponents often 


lose interest, after the project is built, to the mitigation they have committed to.  That is why CEQA 


mitigation measures must be “fully enforceable”.  (PRC § 21081.6(b).)  The relevant point is that 


DWR is still legally required to maintain a pump at the island, and more generally to assist in the 


maintenance of duck ponds on the island.  Because duck ponds on the island are required mitigation, 


they are not a condition of pollution or nuisance, and there is nothing to “abate” with a cleanup and 


abatement order.  


4. The levee repair is not a condition of pollution or nuisance because the 
Regional Board has certified that levee repair is neither 


 The Corps has issued two permits under the federal Clean Water Act that authorize levee 


repairs in Suisun Marsh, and the Regional Board has certified that both are in compliance with 


California law—which means that these levee repairs do not create a condition of pollution or 


nuisance.  These permits allow for the excavation and placement of more than 1.4 million cubic 


yards of material.  If that much material does not create a nuisance, then the levee repair at the island 


does not either.  


 Regional General Permit 3 (“RGP3”) authorizes, among other things, repairing levees, 


installing bulkheads, grading to improve water management capability, discing, installing pumps, 
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and replacement of water control structures.  (Bazel Decl., ex. 32; see ex. 33 at 5 (Regional Board 


certifies that permit is in compliance with California law).)  RGP3 authorizes the placement of 


“443,000 cubic yards of earthen material”.  (Id., ex. 33 at 3.)   


 RGP3 covers work by “158 privately owned duck clubs represented by SRCD”.  (Id., ex. 16 


at 2.)  Point Buckler is one of those clubs.  (Id., ¶ 39 and ex. 34.)  The permit calls for the submission 


of a work request form, which is to be approved within 30 or 45 days.  (Id., ex. 32 at 7.)  Although 


the Club did not file the paperwork before conducting the Work, it has been in discussions with the 


Corps and Regional Board about regulatory approval through an “after the fact” permit.   


 The Corps has also issued, and the Regional Board has certified, a permit authorizing 


external dredging in ambient waters and placement of that dredged material on levees.  (Id., ex. 35 at 


1-2.)  This certification applies to 133 miles of levees, and authorizes the placement of one million 


cubic yards of dredged material.  (Id. at 2.)   


 These permits give duck clubs broad authority to repair their levees and manage their duck 


ponds.  The duck clubs can excavate dirt, remove vegetation by discing (or burning), and install and 


repair water-management structures.  If duck clubs can do these things without creating a condition 


of pollution or nuisance—and the Regional Board says they can—then the Club could repair its 


levee without creating a condition of pollution or nuisance. 


5. The purpose of the levee repair was to restore duck ponds, and duck ponds 
are not a condition of pollution or nuisance 


 Staff have argued that RGP3 does not apply to the levee repair work at Point Bucker.  But the 


question at this point is not whether RGP3 applies directly to the levee repair, but rather whether 


staff’s assertion here (that the levee work here created a condition of pollution or nuisance) can be 


squared with its determination that the activities covered by the general permits do not create a 


condition of pollution or nuisance.  The two cannot be squared.   


 The essence of staff’s objection appears not to be that the Club repaired its levee, and 


certainly not that material was dug out of the borrow ditch.  Instead, the essence of staff’s objection 


is that the levee repair here had the effect, they say, of converting tidal marsh to dry land.  It does not 


matter to them that the Club wanted to establish duck ponds; the conversion to duck ponds would 


have been just as bad.   







 


 44 
IN THE MATTER OF:  TENTATIVE CLEANUP AND ABATEMENT ORDER FOR POINT BUCKLER ISLAND 


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


 But the two general permits allow duck clubs to maintain their levees and water-management 


facilities for the purpose of maintaining their duck ponds.  (Bazel Decl., exs. 32, 33, and 35.)  


Implicit in the Regional Board’s certification of the two general permits is the concept that a duck 


pond is not a condition of pollution or nuisance.  Nor would we expect staff to assert that duck 


ponds are a condition of pollution or nuisance.  


 Because duck ponds are not a condition of pollution or nuisance, § 13304 cannot legitimately 


be used to “abate” them.  For purposes of a cleanup and abatement order, the question is not what 


was there before the “discharge of waste” at issue too place.  The question is whether that discharge 


“creates, or threatens to create, a condition of pollution or nuisance”.  (Water Code § 13304.)  The 


levee repair here created, or threatened to create, a duck pond or series of duck ponds.  That was it 


purpose.  (Sweeney Decl., ¶ 32.)  Because the “discharge” at issue here would have created a duck 


pond if it had been allowed to proceed to completion, and because a duck ponds is not a condition of 


pollution or nuisance, the “discharge” here did not create a condition of pollution or nuisance.  


6. The levee repair does not fit within the definition of pollution or nuisance 


 The statute defines “pollution” as an unreasonable effect on beneficial uses or their 


associated facilities:   


“Pollution” means an alteration of the quality of the waters of the state 
by waste to a degree which unreasonably affects either of the 
following:  


(A) The waters for beneficial uses.  


(B) Facilities which serve these beneficial uses.  


(Water Code § 13050(l)(1).)  “Beneficial uses” include “recreation” and “preservation and 


enhancement of…wildlife”.  (Water Code § 13050(f).)  Here the Work was done to restore and 


maintain duck ponds, which provide both recreation and wildlife habitat.  Because the Work was 


done to promote beneficial uses, and to repair facilities that serve those beneficial uses, it did not 


“unreasonably affect[]” beneficial uses or their associated facilities.  The Work therefore did not 


create a condition of pollution.   


 A “nuisance”, under the Porter-Cologne Act:   







 


 45 
IN THE MATTER OF:  TENTATIVE CLEANUP AND ABATEMENT ORDER FOR POINT BUCKLER ISLAND 


1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


 (1)  Is injurious to health, or is indecent or offensive to the senses, or 
an obstruction to the free use of property, so as to interfere with the 
comfortable enjoyment of life or property.  


(Water Code § 13050(m); see Civil Code § 3479 (similar definition of nuisance).)  Under the statute, 


a nuisance must also meet two additional requirements:  it must affect “at the same time an entire 


community or neighborhood”, and it must result from “the treatment or disposal of wastes”.  (Id., see 


Civil Code 3480 (definition of public nuisance); see also City of Modesto Redevelopment Agency v. 


Superior Court (2004) 119 Cal.App.4th 28, 37 (Water Code § 13304 is construed in light of 


common law principles of nuisance).)   


 Here, the levee repair is not injurious to health.  Nor is it indecent or offensive to the senses.  


Nor is it an obstruction to the free use of property; on the contrary, it is needed to support the free 


use of property.  The levee repair, therefore, is neither pollution nor a nuisance.   


7. For these six reasons, the levee repair is not a condition of pollution or 
nuisance and therefore not subject to a cleanup and abatement order 


 The levee repair cannot be a “condition of pollution or nuisance” for any of the six reasons 


given above:  (1) levee repair at the island has been authorized and required by the Legislature as 


part of the Suisun Marsh Preservation Act, and therefore cannot be a nuisance, (2) the Preservation 


Act and the Porter-Cologne Act require the Regional Board to protect duck clubs, (3) CEQA 


requires that the duck ponds be maintained as maintenance for DWR’s pumping of water south from 


the Delta; (4) the Regional Board has certified that more than 1.4 million cubic yards of material can 


be used for levee repair in Suisun Marsh without causing a nuisance, (5) the purpose of the levee 


repair was to restore duck ponds, and duck ponds are not a condition of pollution or nuisance, and 


(g) the levee repair does not come within the statutory definitions of “pollution” or “nuisance” 


applicable to § 13304.   


C. The Tentative Order Attempts To Regulate Activities That Are Not A “Discharge 
Of Waste” And Are Therefore Not Subject To A Cleanup And Abatement Order 


 Water Code § 13304 authorizes the issuance of a cleanup and abatement order only when 


there has been a “discharge of waste”.  (See section V above.)  The Tentative Order attempts many 


activities, but none is a “discharge of waste”.   
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 The Porter-Cologne Act, which was enacted in 1969, follows from the federal Water Quality 


Act of 1965.  (Bazel Decl., ex. 36.)  The federal act provided for the establishment of “water quality 


criteria” and for a “plan for the implementation and enforcement of the water quality criteria”, which 


jointly would be a state’s “water quality standards”.  (Id. at 907-908.)  The Porter-Cologne Act 


provided for the development of “water quality control plans” that include “water quality 


objectives”.  (Water Code §§ 13050(j), 13164, 13170.)  The federal act provided for the regulation of 


the “discharge of matter… which reduces the quality of such waters below the water quality 


standards”.  (Bazel Decl., ex. 36 at 909.)  The California Legislature, however, chose not to use a 


term as broad as “matter”.  Instead, it limited authority under the Porter-Cologne Act to the 


discharge of waste.  As noted above, Water Code § 13304 applies only to discharges of waste.   


Waste means waste.  The Porter-Cologne Act defines “waste” as follows: 


“Waste” includes sewage and any and all other waste substances, 
liquid, solid, gaseous, or radioactive, associated with human 
habitation, or of human or animal origin, or from any producing, 
manufacturing, or processing operation, including waste placed within 
containers of whatever nature prior to, and for purposes of, disposal. 


(Water Code § 13050(d).)  This definition makes clear that the statutory term “waste” includes 


“all…waste substances”, including “waste placed within containers”, but it does not include 


anything that is not waste.   


The scope of the Porter-Cologne Act is therefore quite different not only from 1965 act, but 


also from the current federal Clean Water Act, which regulates the discharge of a “pollutant” and 


defines that word to include much more than wastes.  (33 USC §§ 1311(a), 1362(6).)  Cases 


interpreting the discharge of a pollutant under the Clean Water Act are not relevant here.   


What is relevant, however, is the California Supreme Court’s discussion of the word “waste” 


in a case involving the collection of discarded recyclables: 


The commonly understood meaning of “waste” is something discarded 
“as worthless or useless.”  (Amer. Heritage Dict. (1985) p. 1365, 
col. 1; 19 Oxford English Dict. (2d ed. 1989), p. 958, col. 1.)   


(Waste Management of the Desert v. Palm Springs Recycling Center, Inc. (1994) 7 Cal.4th 478, 


485.)   
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“Discard” means “to throw away.” (Amer. Heritage Dict. (2d college 
ed. 1982) p. 402, col. 1.)  ….  That “discard” connotes throwing away 
or abandoning has been well recognized in cases dealing with waste 
and related issues. (American Min. Congress v. U.S. E.P.A. (D.C. Cir. 
1987) 824 F.2d 1177, 1184 [U.S. App.D.C. 197]….) 


(Id. at 486.)  The American Mining Case cited by the California Supreme Court is also quite 


relevant, because it involves an attempt by EPA to regulate “secondary materials reused within an 


industry’s ongoing production process”.  (American Mining Congress, 824 F.2d at 1178.)  In its 


interpretation of the federal Resource Conservation and Recovery Act (“RCRA”), the DC Circuit 


concluded that that “‘solid waste’ (and therefore EPA's regulatory authority) [is] limited to materials 


that are ‘discarded’ by virtue of being disposed of, abandoned, or thrown away.”  (Id. at 1193.)   


 Here, Petitioner has not thrown anything away.  Instead, it has used onsite material to 


maintain and restore valuable improvements to the property.   


 The Lake Madrone case, in which sediment was found to be a waste, is readily 


distinguishable.  (See Lake Madrone Water Dist. v. State Water Resources Control Bd. (1989) 209 


Cal.App.3d 163.)  In that case, silt was flushed from behind a dam into the creek below.  (Id. at 165-


166.)  The District argued that the silt was not a waste because it was “not discharged from any 


producing, manufacturing, or processing operation, or from land owned by the District.”  (Id. at 


168.)  The court rejected this argument.  It concluded that the Porter-Cologne Act “was intended to 


include all interpretations of ‘sewage,’ ‘industrial waste’ and ‘other waste’”.  (Id. at 169.)  But it did 


not suggest that the act was intended to cover anything other than waste.  


 Ultimately, the court reasoned that the “dam receives a natural substance—silt—which, in its 


unconcentrated form in a creek is innocuous and, by furnishing a man-made artificial location for its 


concentration, changes the innocuous substance into one that is deadly to aquatic life.”  (Id. at 169-


170.)  This concept—that silt can be a waste in some situations but not in others—is consistent with 


Waste Management, in which the California Supreme Court made clear that an item (in that case a 


recyclable) is a waste if it is thrown away, and is not a waste if it is sold.  (Waste Management, 


7 Cal.4th at 486.)  


 The question, here, therefore, is whether any of the alleged “discharges” at issue were of 


something that was thrown away.   
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1. Repairing A Levee Is Not A “Discharge Of Waste” 


 The Tentative Order includes a section on allegedly “Unauthorized Activities”.  (Tentative 


Order at 4-6.)  Among these is the levee repair, which is referred to as “constructing…new levee”, 


and “levee construction activities”.  (Id. at 4-5, ¶¶ 22-25.)  Whether the work is consider to be repair 


or new construction, the result is the same.  Neither repairs nor new construction is a “waste”.   


 Surely no one would contend that the construction of a new house is a “waste”.  The house is 


not being discarded or thrown away.  The new concrete foundation of the house is not a “waste”—it 


is not being discarded or thrown away—and neither is a cinderblock wall build to provide the 


residents of that house with some privacy.  All are being built to improve the owner’s use and 


enjoyment of the property.  They are all improvements, not wastes.   


 Nor would repairs to that house and its cinderblock wall be considered a “waste”.  They are 


often costly efforts being undertaken to maintain the valuable improvements to that property, not as 


part of an effort to discard or throw away the house or other improvements to the property.   


 In the same way, the levee here is a valuable improvement to the property.  The Club did not 


place excavated material on the levee—at substantial effort and expense—because it wanted to 


throw the that excavated material away, but because it wanted to repair the levee so that a duck pond 


could be restored, with the goal of improving the island.  


 It is important to remember, at this point, that the Legislature chose not to use the word 


“material” in the Porter-Cologne Act, as the 1965 federal act did, but instead chose the much 


narrower term “waste”, and then defined “waste” in a way that limits the term to discards.  The 


Legislature limited cleanup and abatement orders to the discharge of “waste”, and the Regional 


Board should not use them for any other purpose.  


 Because the placement of material on the levee was for the purpose of repairing valuable 


improvements, it is not a waste, and is not subject to a cleanup and abatement order.  


2. Cutting Vegetation Is Not A “Discharge Of Waste” 


 The first of the Tentative Order’s “unauthorized activities” is “mowing tidal marsh 


vegetation”.  (Id. at 4, ¶ 20.)  Mowing is mentioned again in paragraphs 26 and 27.  (Id. at 5.)  There 


is no reference to any waste from the cutting.  Photographs show that this cutting was of brown, dead 
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vegetation.  (Sweeney Decl., ex. 4.)  Aerial photographs of the island show that it has been brown 


during much of the last three years.  (Technical Report, figs. D-6 through D-36.)   


 The cutting of vegetation, even tidal marsh vegetation, is not a discharge.  And no matter 


how offensive staff may find the cutting of vegetation, it is not the proper subject of a cleanup and 


abatement order.  


 References to cutting vegetation should be removed from the order.  


3. Keeping Pet Goats Is Not A Discharge Of Waste 


 At one time, the Club kept a few pet goats on the island.  (Sweeney Decl., ¶ 33.)  The 


Tentative Order lists, as an “unauthorized activity”, “goats in a pen”, and also gates that “could 


potentially be used to…allow the goats to graze the Site’s interior marsh”.  (Technical Report at 5-6, 


¶ 28.)   


 The keeping of pets is not a “discharge of waste”.  Nor are gates that could “potentially” be 


used to allow goats to graze vegetation.  Once again, these are not proper subjects for a cleanup and 


abatement order.   


 References to goats and pens should be removed from the order.  


4. Parking Valuable Equipment Is Not A “Discharge Of Waste” 


 The Club has parked several pieces of movable equipment on the island.  Several shipping 


containers and trailers are being used for temporary storage, for a temporary lounging area, for wind-


break platforms, and as helicopter landing pads.  (Sweeney Decl., ¶ 34.)  The Tentative Order 


identifies the parking of these containers and trailers as “unauthorized activities”.  (Tentative Order 


at 5, ¶¶ 26, 27.)  There is no assertion that any are waste.   


 The temporary parking of valuable equipment is not a “discharge”, nor is any piece of 


equipment “waste”.  As a result, these activities are not subject to a cleanup and abatement order.  


 References to these containers and trailers should be removed.  


5. Removing Material Is Not A “Discharge Of Waste” 


 Among the “unauthorized activities” are references to excavating trenches and the borrow 


ditch.  (Tentative Order at 4-5, ¶¶ 20, 22-25.)  Excavation is not a “discharge”.  It is therefore not 


subject to a cleanup and abatement order.  
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 Even under the more expansive federal Clean Water Act, excavation is not regulated.  


(See  e.g. National Mining Association v. United States Army Corps of Engineers (1998) 145 F.3d 


1399, 1404 (“the straightforward statutory term ‘addition’ cannot reasonably be said to encompass 


the situation in which material is removed from the waters of the United States and a small portion 


of it happens to fall back”); S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe of Indians (2004) 541 


U.S. 95, 110 (“[i]f one takes a ladle of soup from a pot, lifts it above the pot, and pours it back into 


the pot, one has not ‘added’ soup or anything else to the pot”).)   


 References to excavation should be removed from the Tentative Order.  


D.  The Regional Board Does Not Have Authority To Issue The Order 


 Water Code § 13304, in short, authorizes the issuance of a cleanup and abatement order only 


if there has been a “discharge of waste” into “waters of the state” that creates a “condition of 


pollution or nuisance”.   Here there has been no discharge of waste.  The great majority of the levee 


repair was above the high-tide line, as can plainly be seen in the aerial photographs.  Because staff 


claim that wasters of the state, in this case, extend only up to the high tide line, the great majority of 


the levee repair was not done in waters of the state.  Finally, the levee repair cannot be a condition of 


pollution or nuisance for a host of reasons.   


 The Tentative Order should not be issued.  


VI. THE TENTATIVE ORDER VIOLATES DUE PROCESS 


A. Due Process Applies To The Issuance Of A Cleanup And Abatement Order 


 The advisory team asserts that “due process does not require a hearing on a CAO at all”.  


(Bazel Decl., ex. 37 at 4, 6.)  The advisory team is wrong.   


 All administrative agencies, regardless of the method of their creation, are subject to the due 


process provisions of both the California and U.S. Constitutions.  (Kruger v. Wells Fargo Bank 


(1974) 11 Cal.3d 352, 366–367; Smith v. Bd. of Med. Qual. Assurance (1988) 202 Cal.App.3d 316, 


326–329.)  Due process applies to agency “adjudicative” actions.  (Horn v. County of Ventura (1979) 


24 Cal.3d 605, 612.)  Here, the issuance of a cleanup and abatement order is an adjudicatory action 


because it requires consideration of “facts peculiar to the individual case” and involves the 


“application of general standards to specific parcels of real property”.  (Id. at 613.)  
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 The Solano Superior Court implicitly agreed that due process applies to the issuance of a 


cleanup and abatement order.  The Club moved for a stay of the September 2015 cleanup and 


abatement order on the ground that due process required a hearing.  (Bazel Decl., ex. 13.)  The court 


granted the stay.  (Id., ex. 14.)  Mr. Wolfe apparently recognized that due process applies when he 


rescinded the September 2015 order “[i]n order to address the procedural due process claims”.  (Id., 


ex. 16.)   


 The State Board has agreed that due process applies to the issuance of a cleanup and 


abatement order, although it believes that the hearing can be held after issuance:  


The Porter-Cologne Water Quality Control Act…does not require 
notice and an opportunity to be heard before issuance of a cleanup and 
abatement order.  Due process is provided by an opportunity for a 
hearing after the order is issued.   


(In the Matter of the Petition of BKK Corporation, State Board Order No. WQ 86-13 at 4.)   


 Although there may be differences on the question of when the hearing must be held, 


everyone—the Solano Superior Court, the State Board, Mr. Wolfe, and the Club—appears to agree 


that due process applies to the issuance of a cleanup and abatement order, and that a hearing is 


required.6  


B. The Machado Case Leads To The Same Conclusion 


 In support of its assertion that “due process does not require a hearing on a CAO at all”, the 


advisory team cites to the Machado case.  (Bazel Decl., ex. 37 at 4, 6, citing Machado v. State Water 


Resources Control Bd. (2001) 90 Cal.App.4th 720, 725.)  Nothing in Machado supports this 


proposition.  


                                                 
6 In some “extraordinary” situations, a “prompt” post-deprivation hearing can pass Constitutional 
muster.  “[Courts] tolerate some exceptions to the general rule requiring predeprivation notice and 
hearing, but only in extraordinary situations where some valid governmental interest is at stake that 
justifies postponing the hearing until after the event.  (People v. Litmon at 395, quoting Gilbert v. 
Homar (1997) 520 U.S. 924, 930–931.)  “When summary action is justified, due process is satisfied 
as long as there is a prompt postdeprivation hearing to review the agency's determination.”  (Tyler v. 
County of Alameda (1995) 34 Cal.App.4th 777, 783-784, citing Ewing v. Mytinger & Casselberry 
(1950) 339 U.S. 594.)  “‘[A]t some point, a delay in the post-termination hearing would become a 
constitutional violation.’”  (Id. quoting Cleveland Bd. of Educ. v. Loudermill (1985) 470 U.S. 532, 
547.)  Here there was no need for immediate action, as staff implicitly acknowledged by waiting 
nearly a full year after the levee repair was done before issuing the September 2015 order.  
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 The petitioner in that case was a dairy discharging manure to the Delta.  (Id. at 723.)  The 


“[superior] court ordered that the Dairy, at its request, was entitled to a hearing before the RWQCB”.  


(Id. at 725.)  A hearing was held, and no appeal from that hearing was taken.  (Id.)  The only issue, 


therefore, was whether the dairy was entitled to a hearing before the order was issued. 


 The Machado court applied to the dairy the three factors in Mathews v. Eldridge 


First, the private interest that will be affected by the official action; 
second, the risk of an erroneous deprivation of such interest through 
the procedures used, and the probable value, if any, of additional or 
substitute procedural safeguards; and finally, the Government's 
interest, including the function involved and the fiscal and 
administrative burdens that the additional or substitute procedural 
requirement would entail.  


(Id. at 725-726, quoting Mathews v. Eldridge, 424 U.S. at 334-335.) 


 For the first factor, the court found that the order at issue had only a limited effect.  It did not 


shut down the dairy or “affect the fundamental nature of its business”, and did not impose civil or 


criminal penalties.  (Id. at 726.)  For the second factor, the court concluded that “the risk of 


erroneous observation or deliberate misrepresentation of the facts by the reporting officer in the 


ordinary case seems insubstantial”.  (Id. at 727.)  For the third factor, the Machado court thought that 


the need for immediate action was “obvious”, and that “[u]nlawful discharges threaten public health 


and safety”.  (Id.)   


 The Machado case, therefore, did not hold that a hearing can always be held after the 


issuance of the cleanup and abatement order.  Whether a hearing must be held before a cleanup and 


abatement order is issued depends on the facts of each case.  But Machado leaves no doubt that due-


process considerations apply to the issuance of a cleanup and abatement order.  


C. The Hearing Does Not Comply With Due Process 


 The advisory team has given the Club only a half hour in total to make its opening statement, 


cross-examine the prosecution team’s witnesses, present its own witnesses, and make its closing 


argument.  One half hour is not enough to accomplish these tasks.  A total of one hour for both sides 


is not enough time for the Regional Board to understand all the issues, evaluate them, and reach a 


considered decision.  The hearing that is now scheduled for August 10, 2016, therefore, does not 


comply with due process.  
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 “‘The fundamental requirement of due process is the opportunity to be heard at a meaningful 


time and in a meaningful manner.’”  (People v. Litmon (2008) 162 Cal.App.4th 383, 395, quoting 


Mathews v. Eldridge, 424 U.S. at 333, citations and quotation marks omitted.)  To ensure that the 


opportunity is meaningful, the United States Supreme Court has identified some aspects of due 


process as irreducible minimums.  When a party challenges actions as resting on incorrect or 


misleading factual premises or on misapplication of rules or policies to the facts of particular cases, 


due process requires an opportunity to be heard in person, to present witnesses and documentary 


evidence, and to confront and cross-examine available adverse witnesses.  (Goldberg v. Kelly (1970) 


397 U.S. 254, 267-70; Morrissey v. Brewer (1972) 408 U.S. 471, 488-489.) 


 When the prosecution team scheduled this matter, and its complaint for administrative civil 


liability (“ACL”) for the Regional Board’s monthly meeting for August 2016, the Club objected. It 


asked the advisory team to give this matter a special hearing similar to the hearing used in the 


consolidated Byron-Bethany Irrigation District and West Side Irrigation District cases (jointly 


“Byron-Bethany”).  (Bazel Decl., ex. 38 at 2.)  Although the advisory team granted the request with 


respect to the ACL complaint, it denied the request for the cleanup and abatement order.  It asserted 


that “Byron-Bethany enforcement action is not comparable to the CAO hearing scheduled for 


August”, that “the August hearing should be fairly straightforward”; that “Regional Water Board and 


its presiding officer need not weigh the evidence” to issue the cleanup and abatement order, and that 


a cleanup and abatement order “does not impose liability”.  (Bazel Decl., ex. 37 at 3.)  These 


assertions are incorrect.   


 This case is not “fairly straightforward”, as demonstrated by this brief.  Even the most basic 


factual issues, such as where the high tide line is, are hotly disputed by the parties.  The Regional 


Board will indeed have to weigh the evidence on this point, and on many others.  The most basic 


legal issues, such as whether the Regional Board has authority to issue a cleanup and abatement 


order, are also in dispute.  This order would indeed “impose liability”.  The word “liability” means 


“the state of being responsible for something, especially by law”.  (Google.)  Here the Club would be 


responsible for conducting a longer series of tasks, including the submission and implementation of 


a plan that would “restore tidal flow into all seven breaches”.  (Tentative Order at 15.)  If the 
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advisory team is thinking of “liability” in the sense of paying money, the tasks required by the 


Tentative Order, which among other things calls for expert assistance, construction, and permitting, 


would cost large amounts of money.  The prosecution team estimates the permitting costs alone at 


$1.1 million.  (ACL Complaint, Appendix A at A-12.)   


 As a result, this case at least as complex and substantial as Byron-Bethany.  In that set of 


cases, the West Side Irrigation District faced only a cease and desist order, which is less intrusive 


and imposes less liability than a cleanup and abatement order.  Any element of due process afforded 


to the West Side Irrigation District should be afforded here.  The Club is requesting that the advisory 


team reconsider its decision.  (Bazel Decl., ex. 39.)   


 The hearing scheduled for August 10 should be taken off calendar and set for a special 


hearing at the same time as the prosecution team’s ACL complaint.   


D. The Tentative Order Is Unconstitutionally Vague 


 The void-for-vagueness doctrine requires that a penal statute define the criminal offense with 


sufficient definiteness that ordinary people can understand what conduct is prohibited and in a 


manner that does not encourage arbitrary and discriminatory enforcement.  (Kolender v. Lawson 


(1983) 461 U.S. 352, 357.)  The Tentative Order relies on penal statutes and specifically threatens 


penal liability.  (Tentative Order at 18.)  To avoid the threatened penal liability, the Tentative Order 


requires the Club to submit a “Corrective Action Workplan” that is “acceptable to the Water Board 


Executive Officer”.  (Id. at 15.)   


To the extent these statutes authorize an order requiring reports subjectively “acceptable” to a single 


person, they are unconstitutionally vague as applied.  If the statutes themselves do not authorize 


subjectively acceptable reports, then the Regional Board representative, does not have authority to 


issue the Order. 


E. The Order Cannot Be Issued By The Executive Officer, Who Is Disqualified 


 The Tentative Order is drafted so that it will be issued by Bruce Wolfe, the Executive 


Officer, and that Mr. Wolfe will decide on whether submissions made by the Club are “acceptable” 


to him.  (Tentative Order at 15, 18.)  But, in response to an objection by the Club, Mr. Wolfe has 


been removed from his role on the advisory team.  (Bazel Decl., ex. 37 at 8.)  Mr. Wolfe therefore 
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cannot issue the order or decide whether submissions are acceptable.   


 Due process requires agencies to separate advocates from decision makers, and prohibits ex 


parte communications between them: 


While the state’s administrative agencies have considerable leeway in how they structure 
their adjudicatory functions, they may not disregard certain basic precepts. One fairness 
principle directs that in adjudicative matters, one adversary should not be permitted to bend 
the ear of the ultimate decision maker or the decision maker’s advisers in private. Another 
directs that the functions of prosecution and adjudication be kept separate, carried out by 
distinct individuals. 


(Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. (2006) 


40 Cal.4th 1, 5.) 


 The State Board imposes a strict separation between the members of the prosecution and 


advisory teams:  


The hearing officer and the other [State] Board members treat the enforcement team “like 
any other party.” Agency employees assigned to the enforcement team are screened from 
inappropriate contact with Board members and other agency staff through strict application 
of the state Administrative Procedure Act’s rules governing ex parte communications.  (Gov. 
Code, § 11430.10 et seq.)  “In addition, there is a physical separation of offices, support staff, 
computers, printers, telephones, facsimile machines, copying machines, and rest rooms 
between the hearing officer and the enforcement team (as well as the hearing team),” 
according to the Whitney declaration. 


(Morongo Band of Mission Indians v. State Water Resources Control Bd. (2009) 45 Cal.4th 731, 


735-736.) 


 Here, Mr. Wolfe issued the September 2015 order (cease and desist order no. R2-2015-0038) 


against the Club.  He has therefore prosecuted a claim against the Club in this matter.  If he was 


acting as the decision-maker or part of the advisory team when he issued the September 2015 order, 


he should be disqualified on the ground that he was communicating ex parte with the prosecution 


team before he issued the order—the order was issued without any hearing or other proceeding in 


which the prosecution team spoke to Mr. Wolfe in the presence of the Club.   


 Despite his role in the issuance of the order, Mr. Wolfe was identified as part of the advisory 


team in the initial hearing notice.  The Club objected to his participation on the grounds that 


separation of functions must be maintained, and that ex parte communications are prohibited.  (Bazel 


Decl., ex. 38 at 6, ex. 40.)  The advisory team granted this request.  (Id., ex. 37.)  
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 Because he has been disqualified, Mr. Wolfe can no longer issue the order or decide on 


whether submissions are acceptable.  Doing so would violate the requirement for separation of 


functions, and the prohibition on ex parte communications.  


 The advisory team argues that “advisory and prosecutorial functions [are not] necessarily 


separated at this point [i.e. when a cleanup and abatement order is issued] because CAOs are not 


always contested.”  (Bazel Decl., ex. 37 at 8.)  But, as explained above, the separation requirement 


applies whenever the Regional Board acts in an adjudicatory proceeding, regardless of whether or 


not the matter is contested.  There obviously was no separation when the September 2015 order was 


issued, and that absence of separation violated due process.  


 The advisory team cites Morongo for the proposition that “separation of functions [is] 


required on a case-by-case basis”.  (Id.)  But Morongo does not stand for this proposition.  It makes 


clear that separation of functions is required in every adjudicatory matter.  What it actually holds is 


that a person can be a member of the advisory team in one case, and a member of the prosecution 


team in another case—as long as there is full separation in each case.   


 Because there was no separation at the time of the September 2015 order, no one who 


participated in that decision can now be part of the advisory team or a decision-maker in this matter.  


F. The Tentative Order Would Compel Speech In Violation Of The Constitution  


 The Tentative Order would require the Club to “acknowledge” that it will pay for staff time. 


It specifies that that within 14 days the Club: 


is required to acknowledge in writing its intent to reimburse the State 
for cleanup oversight work as described in the Reimbursement Process 
for Regulatory Oversight fact sheet provided to the Dischargers with 
this Order, by filling out and returning the Acknowledgement of 
Receipt of Oversight Cost Reimbursement Account Letter or its 
equivalent”.   


(Tentative Order at 17.)  This provision would require “compelled speech” in violation violates 


article I of the California Constitution and the First Amendment of the U.S. Constitution.   


 The freedom of speech protected by the First Amendment and article I “includes both the 


right to speak freely and the right to refrain from speaking at all”.  (Wooley v. Maynard (1977) 430 


U.S. 705, 714; Beeman v. Anthem Prescription Management, LLC (2013) 58 Cal.4th 329, 341.)  The 


California Constitution also protects compelled speech: 
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“Article I’s right to freedom of speech, like the First Amendment’s, is 
implicated in speaking itself.  Because speech results from what a 
speaker chooses to say and what he chooses not to say, the right in 
question comprises both a right to speak freely and also a right to 
refrain from doing so at all, and is therefore put at risk both by 
prohibiting a speaker from saying what he otherwise would say and 
also by compelling him to say what he otherwise would not say.’” 


(Beeman, 58 Cal.4th at 341, quoting Gerawan Farming, Inc. v. Lyons (2000) 24 Cal.4th 468, 491.)  


The Tentative Order would violate the U.S. and California Constitutions “by compelling [the Club] 


to say what [it] otherwise would not say.’” (Beeman, 58 Cal.4th at 341; W. Va. State Bd. of Educ. v. 


Barnette (1943) 319 U.S. 624, 625; Wooley, 430 U.S. 705; Agency for Int’l. Development v. Alliance 


for Open Society Int’l, Inc. (2013) 133 S. Ct. 2321.) 


 Here, the Tentative Order would require the Club to “acknowledge…its intent to reimburse 


the State”.  (Tentative Order at 17.)  But Water Code § 13304 does not require the Club to reimburse 


the Regional Board, and it certainly does not say that the Club must express its “intent” to provide 


reimbursement.  Instead, it authorizes the Regional Board to file a “civil action” for cost recovery.  


(Water Code § 13304(c)(1).)  Although the Club may very well want to agree to reimbursement to 


avoid a civil action, it cannot be compelled to agree to do something that it is not legally required to 


do—that is, to say that it will provide reimbursement without a civil action.   


 This reimbursement provision should be removed from the order.  


VII. THE TENTATIVE ORDER VIOLATES WATER CODE SECTION 13267  


 The Tentative Order would require the Club “to submit technical reports” in accordance with 


Water Code § 13267.  (Tentative Order at 13.)  But § 13267(b)(1) requires an assessment of the costs 


and benefits of the requested reports.  Because this assessment has not been done, issuing the order 


would violate § 13267.   


A. Section 13267 Requires Balancing Of Costs And Benefits 


 Water Code § 13267 requires a regional board to balance the costs and benefits of a report, 


and to provide a written explanation: 


The burden, including costs, of these reports shall bear a reasonable 
relationship to the need for the report and the benefits to be obtained 
from the reports.  In requiring those reports, the regional board shall 
provide the person with a written explanation with regard to the need 
for the reports, and shall identify the evidence that supports requiring 
that person to provide the reports. 
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(Water Code § 13267(b)(1).)   


 When the Legislature requires a cost-benefit balancing, a regional board must actually 


engage in that balancing.  In Voices of the Wetlands, the California Supreme Court reviewed an 


administrative mandamus petition involving the cost-benefit analysis required by Clean Water Act 


§ 316(b).  (Voices of the Wetlands v. State Water Resources Control Bd. (2011) 52 Cal.4th 499, 


507.)  The Central Coast Regional Board initially made a conclusory finding similar to the finding 


here.  (Id. at 511.)  The trial court rejected the regional board’s finding and ordered the regional 


board “to conduct a thorough and comprehensive analysis”.  (Id. at 512, 513.)  On remand, the 


regional board solicited and received written testimony on the alternatives, “the costs, feasibility, and 


environmental benefits” of the alternatives, and whether the costs of any alternative were wholly 


disproportionate to their environmental benefits.  (Id. at 513.)  It followed with a hearing in which 


the members of the regional board discussed the issues.  (Id.)  The trial court concluded that the 


regional board did “a sufficiently comprehensive analysis” on remand.  (Id. at 514.)  The California 


Supreme Court affirmed the decision and upheld procedure of the trial court.  (Id. at 506-507.)   


B. No Balancing Has Been Done 


 Staff have not engaged in the balancing required by § 132267, and have not provided the 


required written explanation.  Instead, the Tentative Order presents only the most conclusory 


analysis:   


The burden of preparing technical reports required pursuant to section 13267, including 
costs, bears a reasonable relationship to the need for the reports and the benefits to be 
obtained from the reports, namely the restoration of beneficial uses at the Site. 


(Tentative Order at 13.)   


 There Tentative Order says nothing about the costs of the providing the reports.  For this 


reason alone, the order does not and cannot show that “[t]he burden, including costs, of these reports 


shall bear a reasonable relationship to the need for the report and the benefits to be obtained from the 


reports.”  (Water Code § 13267.)   


 Nor is there any attempt to bridge the analytic gap between evidence and conclusion by 


providing a reasoned explanation.  “Mere conclusory findings without reference to the record are 
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inadequate.”  (Environmental Protection Information Center v. California Dept. of Forestry & Fire 


Protection (2008) 44 Cal.4th 459, 517.)  The conclusory § 13267 finding is therefore inadequate.  


 All references to Water Code § 13267 should be removed from the order.  


VIII. THE TENTATIVE ORDER VIOLATES CEQA 


 The Tentative Order asserts that it is categorically except from CEQA, and that 


environmental review at this time would be premature and speculative.  But the categorical 


exemption does not apply, and the “premature” argument is plainly wrong.  Because there is a fair 


argument that the order will have a significant effect on the environment, CEQA applies.  Because 


the Regional Board has not complied with the procedure required by CEQA, the order would violate 


CEQA.  


A. The Cited Exemption  Does Not Apply  


 The Tentative Order asserts that it is categorically exempt under 14 CCR 15321(a)(2).  That 


section exempts:  


The adoption of an administrative decision or order enforcing or 
revoking the lease, permit, license, certificate, or entitlement for use or 
enforcing the general rule, standard, or objective. 


Here the first part of the exemption plainly does not apply.  Here there is no lease, permit, license, 


certificate, or entitlement for use that is being enforced or revoked.  The second part of the 


exemption applies to not to “any” general rule, standard, or objective, but only to “the” general rule, 


standard, or objective—an apparent reference to “the” general rule, standard, or objective that 


applied to the lease, permit, license, certificate, or entitled for use.  Because these things are not at 


issue here, the exemption does not apply.  


 Moreover, the exemption does not apply when the agency is undertaking construction 


activities: 


Construction activities undertaken by the public agency taking the 
enforcement or revocation action are not included in this exemption.  


(14 CCR § 15321(c).)  Here the order would require construction activities, and in that sense the 


Regional Board is undertaking construction activities.  Once again, the exemption does not apply.  


 In fact, the exemption that would seem to be most applicable makes absolutely clear that it 


does not apply when there are construction activities: 
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actions taken by regulatory agencies, as authorized by state or local 
ordinance, to assure the maintenance, restoration, enhancement, or 
protection of the environment where the regulatory process involves 
procedures for protection of the environment.  Construction activities 
and relaxation of standards allowing environmental degradation are 
not included in this exemption. 


(14 CCR § 15308.)  When the two exemptions are read together, there should be no doubt that the 


exemption does not apply in this case because the order calls for construction activities.  


 In any case, § 15321 does not apply because of the unusual-circumstances exception: 


A categorical exemption shall not be used for an activity where there is 
a reasonable possibility that the activity will have a significant effect 
on the environment due to unusual circumstances.” 


(14 CCR § 15300.2 (c).)  Categorical exemptions are applied for “classes of projects … do not have 


a significant effect on the environment”.  (Berkeley Hillside Preservation v. City of Berkeley (2015) 


60 Cal.4th 1086, 1092, citing 14 CCR § 15300.)  Both § 15321 and § 15308 make clear that the 


usual circumstances to which they apply do not include construction.  Here the order calls for 


construction.  That makes the circumstances unusual.   


 Unusual circumstances can also be shown by evidence that the project will have a significant 


effect:   


[E]vidence that the project will have a significant effect does tend to 
prove that some circumstance of the project is unusual.  An agency 
presented with such evidence must determine, based on the entire 
record before it—including contrary evidence regarding significant 
environmental effects—whether there is an unusual circumstance that 
justifies removing the project from the exempt class. 


(Berkeley Hillside, 60 Cal.4th at 1105.)  Here the prosecution team and the Technical Report contend 


that the closing of seven breaches at the island had a significant effect on the environment.  If that is 


true, then the opening of the seven breaches must also have a significant effect on the environment.  


It should be obvious that the prosecution team wants the seven breaches opened precisely because it 


believes that the opening of the breaches will have a significant effect on the environment.  The 


project may also have a significant effect on the environmental because opening up the breaches 


may subject endangered fish to predation and other harms.  (See section III.B.6 above.)  The 


Regional Board must therefore consider all the evidence and determine whether the order will have a 


significant effect owing to unusual circumstances.  
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 The Tentative Order should not be issued.  


B. CEQA Review Is Not Premature 


 The Tentative Order also asserts that “CEQA review at this tie would be premature and 


speculative, as there is not enough information concerned the [Club’s] proposed remedial activities 


and possible associated environmental effects.”  (Tentative Order at 14.)  The Tentative Order says 


that the Regional Board will conduct any CEQA review, after the plans are submitted, if it 


“determines that implementation of any plan required by this Order will have a significant effect on 


the environment.”  (Id.)  Come now.  The whole point of the order is to have a significant effect on 


the environment by destroying at least part of the levee.   


 An agency cannot postpone CEQA review when a decision “commits the public agency as a 


practical matter to the project”: 


A CEQA compliance condition can be a legitimate ingredient in a 
preliminary public-private agreement for exploration of a proposed 
project, but if the agreement, viewed in light of all the surrounding 
circumstances, commits the public agency as a practical matter to the 
project, the simple insertion of a CEQA compliance condition will not 
save the agreement from being considered an approval requiring prior 
environmental review. 


(Save Tara v. City of West Hollywood (2008) 45 Cal.4th 116, 132.)  Here the order indisputably 


commits the Regional Board to the project, which calls for restoring “tidal flow into all seven 


breaches [of the levee] that existed” before the levee repair.  (Tentative Order at 15.)   


 CEQA review is therefore required.   


IX. THE SUMMARY AND TENTATIVE ORDER CONTAIN 
MANY OTHER INCORRECT STATEMENTS 


 The four-page Staff Summary Report and Tentative Order contain many incorrect statements, 


so many that it would be tedious to identify them all here.  For example, the very first sentence in the 


Background section of the Staff Summary Report asserts that “[t]he site is located in the 


Sacramento-San Joaquin Delta” and proceeds to talk about the Sacramento-San Joaquin Delta 


Reform Act of 2009.  (Staff Summary Report at 1.)  But Point Buckler Island is not in the Delta.  


(Compare Technical Report, fig. 2 (showing location of Point Buckler Island) with Bazel Decl., 


ex. 41 (showing Delta boundary).) 
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 More significant errors are found in the Tentative Order, which makes incorrect legal 


statements about the Club’s alleged violations.  It asserts that the levee repair violated the basin plan 


and section 401 of the Clean Water Act, but the Water Code does not create liability for a standalone 


“violation” of the basin plan, and the Clean Water Act does not create liability for a violation of 


section 401.  


A. The Water Code Does Not Create Liability For A “Violation” Of A Basin Plan 


 The Tentative Order asserts that “the [Club’s] unauthorized activities at the Site are in 


violation of the Basin Plan.”  (Tentative Order at 12, ¶ 72.a.)  But the Water Code does not create 


liability for an independent “violation” of a basin plan.  (Water Code § 13350.)  The Tentative Order 


should be modified accordingly.  


B. The Clean Water Act Does Not Create Liability For A “Violation” Of Section 401  


 The Tentative Order also asserts that “the [Club is] in violation of Clean Water Act section 


401.”  (Tentative Order at 13, ¶ 72.c.)  Although a section 401 certification is needed to obtain a 


federal NPDES permit under the Clean Water Act, any failure to provide that certification is not a 


violation of the Clean Water Act.  Section 301(a) specifies what a violation of the act is: 


Except as in compliance with this section and sections 1312, 1316, 
1317, 1328, 1342, and 1344 of this title, the discharge of any pollutant 
by any person shall be unlawful. 


(33 USC § 1311(a).)  Noticeably absent from this prohibition is section 401 (33 USC § 1341).  As a 


result, any failure by the Club to request a 401 certification would not be a violation of the Clean 


Water Act.  


 The reasoning of Congress is clear.  If the applicant does not submit a section 401 


certification, the applicant never gets an NPDES permit.  There is no harm to the environment from 


not requesting a certification, and as a result there is no reason to penalize any failure to request a 


certification.  


 The Tentative Order should be modified accordingly.   
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X. THE TENTATIVE ORDER IS NEITHER NECESSARY NOR APPROPRIATE 


 A cleanup and abatement order is a crude tool.  Because the Club and the prosecution team 


have now agreed to a permitting process, it would be far better to put any cleanup and abatement 


order on hold unless and until the permitting process fails.   


A. The Process Started Badly But Is Getting Back On Track 


 In retrospect, there were many ways in which the parties misunderstood each other.  The 


Club did not appreciate the prosecution team’s commitment to the concept that the levee repair had 


dried out the island.  The Club expected the prosecution team to accept the Club’s eyewitness 


evidence that the island had been dry before the levee repair.  The Club still does not understand 


why the prosecution team never asked the Club to restore tidal flow to the island by opening the tide 


gate.   


 The prosecution team, for its part, does not seem to trust the Club or believe what it says.  


For example, the Staff Summary Report asserts that “there is no evidence that the [Club] ever 


intended to manage water on the island to promote waterfowl habitat.”  (Staff Summary Report at 3.)  


But there is evidence of the Club’s intent, not least of which is Mr. Sweeney’s testimony that the 


Club repaired the levee for the purpose of restoring duck ponds.  There are also the four small semi-


circular duck ponds that were excavated, the trees planted next to those duck ponds, and the decoys 


place in the ponds.  There is also a disc on the island, which was brought to the island to disc duck 


ponds.  (Sweeney Decl., ¶ 35.)   


 The prosecution team appears to think that this is all a ruse.  It may think that the Club’s 


main purpose has always been to use the island for kiteboarding.  But when the island was purchased 


Mr. Sweeney did not kiteboard.  (Id.)  He has met with the previous owners of the club and learned 


from them how they operated the duck ponds.  (Id.)  He began kiteboarding at the island before the 


levee repair, and could have continued kiteboarding at the island without the levee repair.  (Id.)   


 The Club may also have misunderstood what the prosecution team meant when it demanded 


restoration of tidal marsh.  Before suit was filed, the Club did not hear any willingness to allow a 


duck club or anything else on the island.  Things have now changed substantially, and for the better.  
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B. The Club Will Be Submitting Permit Applications  


 At a meeting in June, the prosecution team and the Club met to discuss how the island could 


be used for recreation, including both a duck club and kiteboarding, while also opening up the levee 


in places to restore tidal flow. The prosecution team did not object to the future use of the island for 


both a duck club and for kiteboarding.  The Club explained that it intended to submit permit 


applications to the Corps, the Regional Board, and BCDC.  This agreement paved the way for a 


resolution of all issues. 


C. The Parties Are Discussing The Content Of Those Applications 


 The parties will be meeting again in late July, and expect to continue meeting after that.  At 


the next meeting, the Club intends to provide a conceptual plan that would allow most of the island 


to be restored to its condition before the levee repair.   
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XI. CONCLUSION 


 The Regional Board should not issue the Tentative Order.  The matter should be taken off the 


calendar for August 10, 2016, and considered in a special hearing in December 2016 or later together 


with the issues raised by the prosecution team’s administrative civil liability complaint.  At the very 


least, the Tentative Order should be sent back to the prosecution team with directions to consider the 


factual and legal issues raised in this brief.  


 


DATED:  July 11, 2016 
 


BRISCOE IVESTER & BAZEL LLP 
 


 
By:   


Lawrence Bazel 
Attorneys for Point Buckler Club, LLC  
and John D. Sweeney 


 
 
 
 


 








DECLARATION OF STEVEN CHAPPELL 


I, Steven Chappell, declare as follows : 


1. I am the Executive Director of the Suisun Resource Conservation District 
("SRCD"). I have been employed by the SRCD since 1994 and have held the 
position of Executive Director since 1998. 


2. The Suisun Soil Conservation District ("SSCD") was originally created in 1963. In 
1971 the SSCD became the SRCD under the expanded powers of Division 9 of the 
Public Resource Code ("PRC"). 


3. In1974, the Legislature enacted the Nejedly-Bagley-Z'berg Suisun Marsh 
Preservation Act of 197 4 which required the San Francisco Bay Conservation 
and Development Commission ("BCDC") to prepare and submit to the Governor 
and Legislature on or before December 1, 1976, a Suisun Marsh Protection Plan 
("SMPP"). 


4. In December, 197 6, the BCDC, in collaboration with the California Dept. of Fish 
and Wildlife, issued the SMPP, as defined in Section 29113(a) of the Suisun 
Marsh Preservation Act (PRC §§ 29000- 29612; "SMPA"). In Part III, 
"Regulation Recommendations: 2. Water Management District," the SMPP 
recommended that the SRCD should be empowered to "regulate water 
management practices at managed wetlands controlled by privately-owned duck 
clubs." Thereafter, in 1977, the Legislature empowered the SRCD to fulfill this 
r esponsibility through the enactment of PRC Sections 9960-9963 as part of the 
same law (Ch. 1155) that enacted the SMPA. PRC § 9962(a) states that the SRCD 
"shall have primary local responsibility for regulating and improving water 
management practices on privately owned lands within the primary 
management area ["PMA"] of the Suisun Marsh in conformity with [the SMPA] 
and the SMPP." 


5. The area over which the SRCD exercises its statutory responsibility encompasses 
115,000 acres in the Suisun Marsh, as that term is defined in Section 29101 of 
the SMPA, which is comprised of approximately of 52,000 acr es of managed 
wetlands, 6,000 acres of unmanaged tidal wetlands, 30,000 acres of bays and 
sloughs, and 27,000 acres of upland grasslands. 


6. In Part II, "Findings and Policies: Environment" Finding 4 and "Land Use and 
Marsh Management" Finding 1 of the SMPP states that: "Tidal marsh is an 
important habitat for many wildlife species, including the endangered salt marsh 
harvest mouse and the Suisun shrew. Tidal marshes also contribute to the 
maintenance of water quality in the SF Bay." "Land Use and Marsh Management" 
Policy 3 of the SMPP states that: "The tidal marshes in the PMA should be 
preserved." 


Exhibit B 
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7. Section 29401(d) of the SMPA requires the SRCD to prepare, as a component of 
the "Local Protection Program" ("LPP") mandated by the SMPA, "a management 
program ... designed to preserve, protect, and enhance the plant and wildlife 
communities within the PMA of the [Suisun] marsh, including ... enforceable 
standards for diking, flooding, draining, filling, and dredging of sloughs, managed 
wetlands, and marshes." The SRCD prepared the Suisun Marsh Management 
Program ("SMMP") to carry out this directive. The SMMP consists of the 
following principal elements: (1) a general management program; (2) pursuant 
to section 29412.5 of the SMPA, individual water management programs 
("IMPs") for each privately owned "managed wetland" within the PMA of the 
Suisun Marsh; (3) pursuant to section 29401(d) of the SMPA, enforceable 
standards covering diking, flooding, draining, filling and dredging of tidal waters, 
managed wetlands and tidal marsh wthin the primary management area; and ( 4) 
pursuant to section 9962(b) of the PRC, regulations adopted by SRCD to ensure 
effective water management on privately owned lands within the PMA. 
Pursuant to Section 29415 of the SMPA, in 1980 the BCDC certified the SMMP as 
consistent with the provisions of the SMPA and the SMPP. The SMMP notes at 
Section II.C.1 of Part 1 that "the policies of the SMPP prohibit future conversion 
of tidal marsh or open water areas to managed wetland or agricultural status." 


8. In Exhibit C ("Standards Covering Diking, Flooding, Draining, Filling and 
Dredging of Tidal Waters, Managed Wetlands, and Tidal Marsh"), Section Ill 
("Purpose"), the SMMP states that one of the principal goals of the standards set 
forth in Ex. C is "minimizing activities in tidal marshes and waters." The 
standards contained in Ex. C, Section VI ("Specific Principals and Standards") for 
the activities specified in the title of Ex. C vary depending on the location of the 
activity in either A) tidal waters, B) managed wetlands, or C) tidal marshes. 


9. In Section II of Ex. C the SMMP defines the term "managed wetland" to mean 
"leveed areas .. .in which water inflow and outflow is artificially controlled, or in 
which waterfowl food plants are cultivated, or both, to enhance habitat 
conditions for waterfowl and other water-associated birds and wildlife." As 
such, the SMMP's definition of the term "managed wetland" is substantially 
identical to the definition of that term that is contained in Section 29105 of the 
SMPA. This same section of Ex. C of the SMMP defines the term "tidal marsh" to 
mean "vegetated areas ... which are subject to daily tidal action." 


10. In Section II.C.1 ("Individual Management Programs: Program Financing: Capital 
Improvements") of Part 2 ("Implementation"), the SMMP notes that "the 
adequacy of the water management facilities on the individual private 
ownerships varies tremendously." The SMMP further observes that: "it is 
evident that a substantial number of improvements are still necessary before all 
ownerships have adequate facilities." 
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11. The Soil Conservation Service ("SCS") of the US Dept. of Agriculture prepared an 
IMP for each of the privately owned managed wetlands in the Suisun Marsh. One 
of the "managed wetlands" for which the SCS prepared an IMP is the Annie 
Mason Point Club ("AM PC"), Club #801. The AMPC is located on Pt. Buckler 
Island ("the Site"), which is located within the PMA of the Suisun Marsh off the 
western tip of Simmons Island. In a Section entitled "Club Improvements: Water 
Management: Needed Improvements, the AMPC IMP emphasizes that: "Proper 
water control necessitates inspection and maintenance of levees, ditches, and 
water control structures" and "Levees require frequent inspection and attention 
to prevent major breaks from occurring." 


12. In a "Plan of Protection for the Suisun Marsh" ("POP") completed in February, 
1984, by the Cal. Dept. of Water Resources ("CDWR"), the CDWR states, at p. 103, 
in connection with a proposal for the CDWR to provide a water pump to the 
AMPC, that: "Levees about Annie Mason Island are not now in good repair. The 
pumping equipment will be .. .installed when the landowner has improved the 
island's levee system to provide adequate protection of the island." Additionally, 
on September 13th, 1988, the SRCD sent James Taylor, the AMPC landowner at 
the time, a letter noting that "one of the conditions of this installation [of a pump 
facility by CDWR] is that your exterior levee system be intact and up to 
standards." The letter requested information, "if the requisite work (levee 
repairs) has been done, and if not, when completion can be expected." The 
landowner never responded to this SRCD inquiry and to SRCD's knowledge, 
CDWR has never installed this pump due to the failure of the AMPC exterior 
levee integrity and the landowner's continued inability to artificially control the 
inflow and outflow of water at AMPC. 


13. Notwithstanding the foregoing findings by the CDWR, the AMPC IMP in the 
"Summary" section contains a "report" by the "club" that "it now has the water 
control structures and tight levees necessary for proper water management." 


14. On January 29, 1990, a "Wetlands Maintenance Management Report" was 
prepared which identified 11locations along approximately 2,450 linear feet of 
the levee protecting the Site as being in need of interior and exterior repair 
work There is no evidence that this needed repair work was ever completed or 
even undertaken 


15. Since 1977 and thus at all times subsequent to the initial certification of the 
AMPC IMP by the BCDC in 1984, all owners of land within the Suisun Marsh, 
including but not limited to the Site, have been subject to additional regulatory 
requirements imposed by the US Army Corps of Engineers ("USACE") under the 
Clean Water Act and the Rivers and Harbors Act of 1899. These requirements 
and permitted scope of work defined as a set of discrete authorized maintenance 
activities have been set forth in a series of Regional General Permit 3's ("RGP3"). 
The RGP3's authorize the SRCD as co-permittee to "represent" Suisun Marsh 
landowners with respect to managed wetlands maintenance activities that said 
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landowners have undertaken or desire to undertake in the Suisun Marsh. 
During brief periods of time during which a RGP3 has not been in effect the SRCD 
has performed a similar function under an applicable USACE Nationwide Permit. 
The RGP3 has typically been issued serially by the USACE for successive 5 year 
terms. The RGP3 currently in effect, dated July 8, 2013, regulates, among other 
things, "2) ACTIVITIES ON LEVEES: a. Repair of Interior and Exterior Levees ... to 
repair damage from storms and to counteract subsidence of the levees." 
Previous versions of the RGP3 contained regulatory requirements of similar 
scope and content. Under Section 6, "PERMIT ADMINISTRATION," the RGP 3 
requires landowners in the Suisun Marsh who intend to perform repair and 
other work activities that are regulated by the RGP3 to prepare and submit to 
the SRCD a report (called a "work request form") that describes the proposed 
activities. The RGP3 gives to the SRCD the responsibility to compile and forward 
to the USACE the reports that landowners submit to the SRCD, for USACE review 
and authorization. 


16. Since 1994, the records of the SRCD reveal no reports for purposes of 
compliance with an RGP3 or other evidence of any action on the part of the 
owners of the Site to maintain the levees and other water control structures on 
the Site as called for by the AMPC IMP. Due to the complete absence for a period 
in excess of 20 years of any repair and maintenance work on the exterior levee 
on the AMPC it is my professional judgment that it is not physically possible for a 
levee subject to such a lengthy period of inactivity, neglect, and numerous storm 
damage flooding events to retain the ability to control the inflow and outflow of 
tidal waters into and from the area that the levee had been originally 
constructed to protect. As a consequence of this inaction, the levees on the Site 
were allowed to deteriorate to the point that, when Mr. Sweeney purchased the 
Site, they no longer controlled the inflow and outflow of tidal water from the 
Site. As a result the hydrological status of the Site since 1994 was not that of 
"managed wetland," but rather that of a "tidal marsh", as those terms are defined 
in Section II of Ex. C of the SMMP. Thus, the standards for "diking, flooding, 
draining, filling, and dredging" contained in· Ex. C of the SMMP that were 
applicable to the AMPC were those for a "tidal marsh," not those for a "managed 
wetland." 


17. On March 19,2014, I accompanied Joe LaClair and Cody Aichele-Rothman of the 
BCDC on a tour of the Suisun Marsh, which included a number of private duck 
clubs located in the Suisun Marsh. One of the clubs we visited was Club #802 
(Rich Island). The Site is located a short distance (approximately 100 yards) 
across the Annie Mason Slough from Club #802. While we were present on Club 
#802, I personally observed a significant amount of heavy machinery consisting 
of a crane, a bulldozer, and other machinery on the Site. I also observed on the 
Site a substantial amount of landform alteration, i.e., excavation and redeposit of 
excavated material. The work appeared to have as its purpose the construction 
of a new exterior levee on the Site. Other nearby landowners had reported this 
activity to the SRCD, but it came as a surprise to me because, as stated above in 
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paragraph 15 and 16, any work of th is nature on a site that met the definition of 
a "tidal marsh" in the SMMP was clearly subject to the requirements of the 
USACE, RWQCB, and BCDC permitting authority. Based upon my own personal 
knowledge that there had been no such permit authorization or request under 
the RGP3, nor could it have been authorizable by the USACE, for the construction 
activity we observed on the Site on March 19. 


18.1n Section VI.C.1 ("Specific Principles and Standards: Tidal Marshes: Diking") of 
Ex. C, the SMMP prohibits "diking of tidal marsh areas except in conformance 
with the findings of the SMPP and the provisions of a certified IMP .. .. " Similarly, 
Section VI.C.2 ("Specific Principles and Standards: Tidal Marshes: Flooding and 
Drai ning") of Ex. C of the SMPP requires that "activities that would affect the 
natural daily flooding and draining of existing tidal marshes ... be undertaken 
only in conformance with the findings of the SMPP and the provisions of a 
certified IMP .... " 


19. As noted above in Paragraph 11 of this declaration, the AMPC IMP authorizes the 
"inspection and maintenance" of existing levees on the AMPC property. It does 
not authorize the construction of any new levee to replace any levee that may 
previously have existed on the Site but which has functionally ceased to exist as 
a result of neglect and lack of attention. Thus the work Mr. Sweeney has 
performed in the form of new exterior levee construction is not authorized by, or 
in conformity with, the provisions of the certified AMPC IMP. Most notably, the 
AMPC IMP does not authorize any improvements or other work to occur in any 
area of the Site that meets the definition of a "tidal marsh," as that term is 
defined in Section II of Ex. C of the SMMP. 


20. Accordingly, the construction by Mr. Sweeney of a new perimeter exterior levee 
on the Site in 2014 was inconsistent w ith both the findings of the SMPP (as 
quoted above in Paragraph 6 of this declaration) and with the provisions of the 
AMPC IMP. 


21. Under Ex. C of the SMMP if the "diking of tidal marsh areas" or the obstruction of 
"the natural daily flooding and draining of existing tidal marshes" that are not "in 
conformance with [either] the findings of the SMPP [or] the provisions of a 
certified IMP" are only allowed if such activities occur "with the permission of 
the appropriate permitting authorities" such as the BCDC. 


I declare under penalty of perjury under the laws of the State of California that the 
fo~istrue and correct and that this declaration is signed at 
~ , CA on April _2.L 2016. 
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Cristina 
 
On Thu, Jun 18, 2015 at 10:32 AM, john sweeney <john@spinnerisland.com> 
wrote: 
I looked at maps its still color coded wrong in dark green. Both Chipps and 
Buckler should be the same as all Suisun Marsh with color corresponding to 
managed and muted tidal wetlands.  
 
Can you please correct this as its still very misleading as dark green still denotes 
completed construction.  
 
John Sweeney 
On Jun 17, 2015, at 2:12 PM, Cristina Grosso wrote: 
 
 


John, 
The Project Tracker database was initially populated in 
2006 with information received from the US Army of 
Engineers (USACE) and a mapping effort by Dr. Siegel. The 
projects in question, Point Buckler and Chipps Island East, 
were added during this time. We reviewed the 
documentation for the two projects, and the project 
information being displayed on EcoAtlas was not 
substantiated by the USACE permit records. Therefore, 
we've removed the projects from the database and 
EcoAtlas. 
 
Thank you for bringing this error to our attention. We rely 
on local landowners to help us maintain the accuracy of 
the maps presented in EcoAtlas. 
 
Can you let us know who your BCDC contact is? 
 
Many thanks, 
Cristina 
 
On Wed, Jun 17, 2015 at 8:55 AM, John Sweeney 
<john@spinnerisland.com> wrote: 
Can someone update me? It's been three weeks to review this and 
I need the source of the incorrect info and maps revised?  


John D. Sweeney 
(415)686-0907 
 
www.PointBucklerIsland.com 
www.SpinnerIsland.com 
www.DeltaLandingCraft.com 
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On Jun 8, 2015, at 7:38 PM, Jim Kelly <jimk@sfei.org> wrote: 


John,  Sorry re the slow get-back.  I am seeing 
this to Tony Hale also, and he will get back to 
you. re your questions. 
 
Jim 
 
On Tue, May 26, 2015 at 8:48 AM, john sweeney 
<john@spinnerisland.com> wrote: 
Jim 
 
Can you help me get some answers to this 
mapping issues detailed below. It's causing a lot 
of issue with BCDC and others and the main 
person Stuart Siegel who is BCDC specialist lays 
blame on his findings to your map. I am pretty 
sure your maps have no jurisdictional value or 
onsite analysis so maybe he's just trying to cover 
his rear end. Anyway two of my islands are 
incorrectly listed on your sites. See below. 
BCDC is using these maps to try and change my 
islands land use from managed wetland to tidally 
restored. They have been hunted since the early 
1900s and are still maintained as duck clubs.  
 
John Sweeney 
(415)686-0907  
 
Begin forwarded message: 
 
 


From: john sweeney 
<john@spinnerisland.com> 
Date: May 18, 2015 
2:43:43 AM PDT 
To: 
CARImapping@sfei.org 
Cc: 
bwells@environmentalrg.c
om, Donal Manning 
<dmanning@environmenta
lrg.com> 
Subject: Map Error Delta  
 
Dear Cari Map team- 
 







4


I own two delta Islands and 
neither have ever been permitted 
or constructed Tidal Restoration 
Sites. They show up on the Eco 
Atlas and other sites which is 
causing a lot of confusion. 
Currently both are managed for 
Duck hunting and are part of the 
Susiun Marsh Plan. Can you help 
explain why they are on your site 
as Constructed yet have no 
permits or work ever associated 
with them 404 or otherwise. They 
are privately owned duck clubs 
and your maps are incorrectly 
labeling them as Constructed and 
Restored Tidal wetlands. Neither 
have been and no restoration 
work has ever been conducted at 
either site. They are being used a 
regulatory/jurisdictional maps 
now by BCDC and Suisun Marsh 
Consultants. Any clarification 
would be helpful.  
 
- John Sweeney  
Owner Point Buckler Island and 
Chipps Island 
 
http://www.ecoatlas.org/regions/e
coregion/bay-delta/projects/1220 
 
http://www.ecoatlas.org/regions/e
coregion/bay-delta/projects/1223 
 
The California Aquatic Resource 
Inventory (CARI) is a standardized 
statewide map of wetlands, 
streams, and riparian areas. CARI 
v0 is a compilation of multiple data 
sources to produce seamless 
coverage across the state. 
Datasets used in CARI v0 include 
the National Wetland Inventory 
(USFWS), National Hydrography 
Dataset (USGS), and regional 
intensified maps. The effort to 
stitch together a statewide dataset 
from multiple sources is largely a 
classification crosswalk exercise. 


Due to this there may be 
errors in classification of the 
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features or boundaries of 
wetland extent in CARI v0. 
This is particularly an issue 
with depressional features 
or freshwater ponds and 
marshes. The CARI map is 
not intended for regulatory 
purposes and does not serve 
as a jurisdictional 
delineation. Efforts to correct 
both spatial accuracy and 
classification errors will be 
addressed in CARI v1. Please 
provide comments or corrections 
(including screen shot or lat/longs) 
toCARImapping@sfei.org. 
 
 
 


Data Source - Wetlands 


Projects 


Wetland Projects 


The Wetland Projects dataset 
contains wetland restoration or 
mitigation projects in the San 
Francisco Bay Area, the Central 
Coast, and the South Coast. In the 
San Francisco Bay Area, project 
information is collected for all 
new 401 certified projects. 
Projects can be accessed via the 
interactive map, as well as 
individual project information 
pages that display information on 
the size, construction status, 
county, contacts, and planned 
activity. In addition, supporting 
materials including monitoring 
reports, permits, or photos are 
available in the project’s file 
repository. Please note that a 
project can have more than one 
site and sites can have different 
status codes. 
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An online tool for submitting projects is 


being developed and will streamline the 


process of uploading and editing projects 


in EcoAtlas. 


Project data can be downloaded 


from www.ecoatlas.org. 


Citation: California Wetlands Monitoring 


Workgroup (CWMW). "Wetland Projects." 


EcoAtlas. Accessed [date]. [URL]. 


Last update: Frequently 


 


California Aquatic 
Resource Inventory 
(CARI) 


The California Aquatic Resource 


Inventory is a standardized statewide 


map of surface waters and related 


habitat types, including wetlands, 


rivers, streams, lakes, and their 


riparian areas. 


CARI v0 is a compilation of the best 


available local, regional, and statewide 


maps of surface waters. Datasets used 


in CARI v0 include the National 


Wetland Inventory (NWI) of the US 


Fish and Wildlife Service and the 


National Hydrography Dataset (NHD) 


of the US Geological Survey, as well 


as maps from regional and local 


agencies. 


The maps contributing to CARI v0 


vary in detail and accuracy, and they 


represent different time periods, 


different areas of the state, and 


different classification systems. These 


differences greatly complicate efforts 


to measure changes in the abundance, 


diversity and condition of surface 


waters from place to place and over 


time. These measure will improve as 


CARI v0 is replaced by CARI v1, 
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which is based on a standardized 


mapping approach developed by 


statewide experts and implemented 


regionally to meet the needs of local 


land use planners and managers. Local 


data stewards contribute to the detail 


and accuracy of CARI v1. 


For more information or to submit 


comments or corrections (including 


screen shot or lat/longs) 


contactCARImapping@sfei.org 


Last update: Varies by dataset and 


feature 


 
 


 
 
 
 
--  
Cristina Grosso 
Program  
Manager,  
Environmental Informatics 
 
San Francisco Estuary Institute 
510.746.7371    sfei.org 


 
 
 
 
 
--  
Cristina Grosso 
Program  
Manager,  
Environmental Informatics 
 
San Francisco Estuary Institute 
510.746.7371    sfei.org 
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~ From: Stuart Siegel <stuart@swampthing.org> 
Subject: Re: Protect Suisun Marsh 


Date: May 14, 2015 1 :35:38 PM PDT 
To: Jake <jake@vollmarconsulting.com> 
Cc: john sweeney <john@spinnerisland.colTl>, "John@exmf025-ca-2.domain.locaIM <John@exmf025-ca-2.domain.local>, "Vollmar@exmf025-


ca-2.domain.local" <Vollmar@exmf025-ca-2.domain.local>, Eric Smith <esmith@vollmarconsulting.colTl>, "Dan Gillenwater. h20n 


<dan@gillenh20.nel> 
~ 1 Attachment. 136 KB 


BE CAREFUL in dealing with Sweeney. I've been doing a little recently. I suggest NO ACTION until we talk, and I'm out till Monday. HIGH RISK souation. 


I will forward my email last night to him. 


Stuart 


415.823.3746 cell 
Sent trom mobile 


On May 14. 2015, at 2:44 PM, Jake Schweitzer <lake@\Kl!lmarcons,"tiog com> wrote: 


Hello John, 


I did indeed produce this map, many years ago. The map was produced for Wetlands and Water Resources. I am copying Stuart 
Siegel and Dan Gillenwater, both of whom would likely have more familiarity w ith your property. I have never act ually been to the 


property, so would recommend you communicate directly with Stuart and/ or Dan. 


~ Cheers, 


-Jake 


Jake Schweitzer 
Senior Ecologist I GIS Specialist 
Vollmar Natural Lands Consulting 
l720 Solano Avenue 
Berkeley. CA 94707 
(510) 559-9603 (office) I (510) 593-9027 (mobile) 
hop:""""'w vQ!1marconsulting com 


From: john sweeney [mailto:john@spinnerisland.com] 
Sent: Thursday, April 30, 2015 11:03 AM 
To: Jake Schweitzer 
Ce: John Vollmar 
Subject: Project Suisun Marsh 


Jake 


1 have been dealing with BCDC regarding a map you produced in 2004 regarding the Suisun Marsh. Severnl of the properties I 0"'11 are shown as tidal 
restoration sites completed. lbey of course were never completed or acquired. I figured the map was an internal proposal that somehow became circulated 
as fact. Anyway I would like to see ifI can hire you to provide clarification on the maps intended use and also to do anolller project regarding historic use. 


1 know yOll are out aftawn far a few weeks aud BCDC suggestcd 1 hire someone with knowledge of my property. You seem to fit thc bill. The map was 
assumed to be factual by many agencies and is stiU on most of their websites. It has caused significant confusion with SRCD and BCDC. You may have 
even been contacted already as to what the maps validity was. Anyway I'm just trying to show that the map was probably a phUllling tool and not actually 
a true reflection of tidally restored habitats in the marsh. Any help would be appreciated and of course would be interested in retaining your services. 
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Fronl: Stuart Siegel <stuart@swampthing,org> 
Subjoct: Re: Suisun Tidal Restoration Map 


D{)te; May 14, 2015 1 :51:35 PM PDT 
To: John Sweeney <john@spinnerisland,com> 
Cc: "Ben Wells (bweHs@environmentalrg.com)"<bwells@environmentalrg.com> 


John 


It is not my position to make judgements on what levels of management or lack thereof took place or not. All { can do is describe the hydrology and 
geomorphology of the property at various points in time relative to industry standard methods. The ball resides in your court to present information about 
management to the regulatory agencies and negotiate their implications. My former GIS staff, Jake Schweitzer, developed maps at my direction following 
melhods I described in my email last night. The fact that we did not make the determination but used that developed by SFEI that we reviewed from air 
photos and a boat visit plays large. 


As I presented in my work proposal to Ben, I am able to develop a more rigorous historical hydrologic and geomorphic characterization for you. It has its 
limitations of available air photo liming and resolution but can be very informative, BCDC will accept my work whatever its findings are. Overlaying 
management history resides with you and information you gather from prior owners. 


Thanks 
Stuart 


Stuart Siegel 
Siegel Environmental LlC 
stuart@swampthing.org 
www.swampthing.org 
415.299.8746 office 
415.823.3746 cell 
Sent from mobile 


On May 14. 2015, at 10:36 Mvt ~lohn S'Neeney <john@spinneris!and.com> wrote: 


StUHr! 


Thanks lor your response. f\s you may know in 2004 a new (}v..,'fl(~{ t)ou9ht Buckler to Brid to tllel!' tmf1Hng elubs, The family also owned Nine Lf\nds flsm 
concord farms. They actively tWilled the proPClrty until 2011 when IhH oV'mer passed (WJH.y. 


No Of1HS argUing the tiiHerent levee maintenanee issues over the years. When the dub plan was cerlifieti in 19841118 propr3rty was lacking water control 
too as it Simes. II you ilaven't read !lIe c!ob plan and its recormTlended ievee fmd 1l0M gate plans and recommen<Jafions it's spot on. Simply put the 
family who bought it in 2004 was never aware of any change in fnanagnd wetland slalus nor was I when I purchased It. t also spokt~ !o dim Taylor who 
owned and hunlor) it until ~WO~~ he !las never h(n1fd of this eitt)(~( lle bounhl it in 1972. 


I hired an expert 10 \valk !rte property with n1flio (~va!uate whieh "there were Um:lt) and fElview aH the i(W8('JS and ditches at purchasE;, The 
three smal! tniets 10 ponds liBej wood riser bO<1rds to trap water (irove mv excnva\or arounci old levees and used the inside (iitcl1lo 
rebuild the small levee system. As they sit today they are 3 leet in TIley ai'f; not there to keep 'NBier oui but keep it in. The put 
there in 92 is stH! on site . .Jim Taylor reouHl the entire leveE! system in 1982 as shown by SRCD permits. Nelt-.i flood Wiles and upon hi3 
rHceived a (lfesei pOWtlreej pump to holp Haoc! island irorn DWR H's eiElvation make~\ it 10 hold water al! winter vvithoul it maybe on!y 
you Gan unfil".fstand you cannot drive an across a tid at wetland. Buckler is hi£jh dIY. 


I've hunted an n1Rnaged the properly since I it in 2011. The assertion lhal the 
system may nol have been like the day:;> Seeno ov,rned i! but thai has no 
have been managed managHd 013'1(11" the less. 


SlOpped being 
on if it was sti!! 


is completely falsR The levee 
and the water managed n might 


il,ssumin9 i! lIas 1)0en managed my work is exactly as the Club sU~1ge~'ls. As a new tlUyer of any prope!iy the only thing Ihat (JOt:s \>vlth each 
club and carries on to neVi ()wm~r is tile most {;u((ont club someone intended on contacting thc;! two pmvious owners but no one ever 
has. f..jothins),s rBcorded Of wfrtlen in th8 clubs was changed. 1 can assure you neilher myseil or the family beiore \ivould by a duel< 
club lila! coule!n'\ be mana~)8d. Nor !lassie wilen r have plenty 01 clubs. 


So that's the sirnplB issUl~ did someone mHnagin9 waler. ! h£\v,~ IE;Hers fforn both owners statifl9 they hi.mt(~d And managB(1 !11(~ propcclfty. 
As tho club plc)!,l sllovm the ievees have been liarrJ to mainlain. tl property not simply lose its mHrwg(;(j status due to a levee failu(H, 
Maybe in San Souci case since tilE; properly suetl a low elevation. There is no Heria! photo showing any \''1ater on buckler. At least sincc) Goofj!e ear!!·I. 
The Hilla, HISS and 19!~: usns shows ponds full and same levees, 


I think your map Greated an idea f a restored !ida! weiland, At least !lIars what Steve slaled in his amaHs flnd severa! BeOC folks. Maybe if 
someone had called owners and asked or wrlUen them they 'Iloulel know it was still being managed. It's a unique place as all my other clubs ne~~c! 
levees to not Hood. This one iuS! needs then 10 have excellent water retontiO!l. 


It you looked at my work under Hre club 
fully restored as per 
in law MikH Frost can the quality practices I used in 
aside from you he's !he 11)08i knowiedgeable person in the ffli;ush on ail 


for waterfowl hunting stated by and SRGD the Glub is now 
which sho'tvs hrWif to circulate and management pracl1cBs. My father 


buckler i'tS he 0)(plained to me how to do it I don't ttl ink marry would argue 
levee anti !lood nate based 
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