Regional Water Board Workshop
Tentative Order R8-2024-0001

REGIONWIDE NPDES PERMIT FOR
COUNTIES OF ORANGE, RIVERSIDE, AND SAN BERNARDINO

SEPTEMBER 13, 2024
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Overview

» Efforts to Date
 The Regulatory Challenge

* Key Issues:
o What is the issue & why it is a problem,

o Provide rationale for the recommended revisions & a pathway for
resolution

* Request For Board Direction

Issues raised today are fully described in the Tri County Group/Permittee comment
letter package provided on July 3, 2024
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Why are these Issues Important and Resolution Necessary?

s . . . . .y R
« Regional permit affects 60 cities, counties and flood districts.

« Covers a diverse coastal and inland region.

< Broad range of economic conditions across the three jurisdictions.

The Santa Ana Regionwide Permit must be:

e Lead to e Provides e Recognize the e Recognize
meaningful viable different interrelated
improvements compliance needs and water needs —

pathways abilities of One Water

municipalities concept




Outstanding Issues (July 2024

July 3, 2024

sants ana Regional water Quality Control Bosrd
Attention: Adam Fischer

3757 Main street, suits 500
Riverside, G4 82501

Submitted via emil stormwater comments @
‘Subject: 5anta Ana Region-wide Phase | Mun)
2024-0001)

Dear Mr. Fischer:

[rhel County of Orange, the Riverside County Fl
Bernarding county Flaod Cantral District, on
Gounty Group or TC6), are pleased to provide
national Pollutant Discharge Elimination syst
Requitements (WDFs) for Discharges of Pallut
systems {n154s) in the Counties of Oronge, i
[Tentstive Grder or T0) that was distributed

We appreciate the modifications that were m
2022)to the current Tantstive Order, some of

permit raquirements. The focus of the Tri Cou|
uitimately result in 2 municipal starmwat

Water Act 2nd is fezsible to implement given

the three counties and their respective muni|
discussions with the Sant Ana Regional Wate)
forward to continued discussions.

Qur comments on the Tentative Order are org

Cover Letter — This document.
Appendix &~ Proposed rediings to Te)
andc)

Appendix & - Legal and Technical con]
Appandix C - Matris of Additional £di

There zre several pverarching themes that ar
appendix B, which include the following

ns of the Clean Waler Act, as amended, and regulations and guidelines adopted

provi
thereunder, must comply with the following

. PERMITTEE RESPONSIBILITIES

A. General

The Permittees (inclusive of the Principal Permittees) shall be responsible for the
management of storm drain systems within their jurisdiction. To carry out the
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. Collaborate with one another as approprial

of this Order, the

Document the control measures or BMPs that are employed within each of

their respective jurisdictions.

Develop and apply performance metrics to

achisve continual improvement
and demonstrate the effectiveness b their projects and programs. Permities

Tri County Group Cover Letter

must use and document performance rf
effectiveness of the stormwater program:
BMPs or evelame of sontsal a

and project improvements to attain recsivial
PEm— lion VA ofi

practicable.
Evaluate the validity of performance metric
used to measure achievement of performal

v reduce p

programs, plans, procedures, strategies,
interest.

Coordinate the relevant plans, pol
interal agencie

P
departments, and divisi

Develop and execute necessary interagen

Maintain records, perform monitoring and
are fequired by ades 4

This documant, Appandix B, contzins the gt

, dated March 5, 2022

2chme g
Although the comments are generally presented in the order in which they appear in the Tentative

Order, they are divided into szversl sections:

appliczble to mutiple
I specific Comments — Body of Tentative Order
I Geners| Comments - TMDL Appendices 1-23

1. Specific Comments - TMDL Appendices 1-13

V. Specific Comments — attachments A - C

VI specific Comments — Ateschment D Fact sheet

Attimes, the issues and concerns raised within ane sec
noted where applicabls.

ion may apply to other sections 3s well this s

the Tri

~ 80 pages /

Appendix A — Proposed Redlines for Tentative Order
~134 comments (App B & C) + numerous other comments and edits

I, GENERAL COMMENTS [applicable to Multiple permit Sections]

Comment #X. Tentative Order ~ Multiple Sections.

this Order]

Prepare and submit information related
projects to the Principal Permittes that is
Progress Report for submital to the Execu

Establish account(s) in the State Water §
known as Storm Water Mulliple Applicat
(SMARTS).). Each Permittes is responsiolf

a  Designate at least one Legally Respansi

account holder per 40 CFR section 122.3

and

L biect
the Tentative Order and Fact Sheet.

Summary Matrix of Dther Issues Not Addr

n Appendix B

Througheut the Tentative Order and Fact Sheet there are subj terms znd langug) em ALVt O Sec o - — hsuaf@nmm - - - lzee Appendix C]
0 deseribe sither the requiremants or end paints that nea o be schieved o5 a rese I AT The requirement to maintain records, monitor, analyzs 2nd sUBMIL r2ports are =t | Revise the requirement.
implementation of the stormwater program. Examples of these terms include, but ar permintes Responsibilities | forth herein. The requirement that thay be "adsguare” to derarmine compliance
. saction 104 “appiy partormance Sy SR weve coniiliesmprovamene ] with the Order's requirements is & vague and ambiguaus standard which is
+ Section 4,5 - must implamant “an &ffective program’ subjective. The adequacy of the documantation must be determinzd by objective,
+ Saction ViIC.20-- must implemant “an sffective machanism” not subjective standards
L [‘_;::‘;5:}?3‘:2;:{:&{:::;%’““ F ] The introduction suggests that the principal permittess are responsible for Tevise the languaze.
4 Saction XA2.b - "The databasa should be designed to gUIde the Permittae’s additional Responsibilities «coordinating cther permittee programs. Principal permittees COLLABORATE with
of resources towards satisfying the requirements of this section” «of the Principal Permittees other permittee should not be responsible for coordinating them.
1 Ern e e ol e BiES TEani 7 wague term; would 2 Ietter from an iIndridual Tevise the languaze.
R N e ok Legal authority dischargar to the Msa oparstor, complaining of parmit requirements, constitute 3
+ actachment c 1A -should have sn effective seratzgy” allenge?" Howsver, if 2 challengs to the permit is brought in = court of law,
White szeking an *sffecive” or “quick” program may be 2n apprapriate goal, chese 2 such challange will be tracked by the Permittee as 3 natural course of its
the Tri County Group with any objective standard by which te measure their perform: ion by the city attorney or county counsel.
more than 30 areas within the TO where these terms have been & mEl Madification is required because otharwise, any release of threatened release, Revise the language.
attachad redline document (g = daletion of thistames. Notification Requiremants | anywhars in the watershed, would raguire reparting. Such reparting would be
T e e bejons hescpe of h Ordr, i el o diarges 1o and Fom e st
Pt S[MEla Notifications to Cal OES State Waming Center (800-852-7550), which i 3 28/7/365 | Revise the language.
+ Section VilLA~ “update of their Genaral Sisn which may directly, indirectly, o] Motification Requirements ‘communication system amongst state 2nd local emergancy response agencies, are
+ Section XV.C.4 - 1 the performance metrics are valid” directly relsyed to response personnel from the Sants Ana Water Board as
i provided i raceived, 5o this should be ancther means of satisfying this initizl notificstion
order (appendix &) requirement. Permittees often direct responsible parties to make these
notifications as well. Rzporting practices for the currant OC MS4 parmit are to the
Regional Board staff level and not to the Executive Officer, 5o Isnguage changes
have been modified sccordingly to maintsin the ssme requirement.
G ) Section, =5 currently written is 2 problem since local sgendes 4o not sdminister or | Revise the language.
Notification Requirements | enforce [either directly or indirectly) NPDES Fermits.
7 mEz The reference to the Water QUality Menagement FI=ns i Not necessary since the | Remove the specinc reference to "Water Quality Managsment
Motification Requirements | global terms of *local ordinances, rules, and regulstions” alrsady covars all other | Plans”
itzms.
B VAL The Tink to the Statewide Trash Amendment st of approved trash Full c2pture Provide the ink to the updated Iist of approved trash full capture

Trash control Brogram

devices leads to an older version of the list of certified systems (from 20232).

devicas

Appendix B — Legal and Technical Comments
68 comments

Appendix C — Matrix
of Additional Edits
~ 10 pages / 66 comments



Why is Municipal Stormwater Runoft
so Challenging to Regulate?

« Municipalities vary widely
« Population/jurisdiction size,

« Geographic Features (Coastal vs. Plains vs.
Foothills/Mountains; Creeks vs. Rivers vs. Bays vs.
Beaches)

e Socio-economic Factors

« Intensity and Age of Development (Urban vs.
Suburban vs. Rural; Historic vs. Recent; Master
Planned vs. Episodic)

« Multiple Demands on Water as a Resource
« MS4s are a non-point source issue in point-

STORMWATER RUNOFF

o source regulatory framework

RIVERS AND LAKES.




Stormwater Reqgulations First Focused on
Critical Point Sources

Permits Issued to Individual Facilities Smaller Footprint

Control over

(Parcel Scale)
Processes /

Outputs
Majority
Some Outdoor Discharge to
Sewer
Areas
Discharge
To Outfalls

Few Qutfalls
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Stormwater Regulations Then Focused on
Municipalities - as Point Sources (not NPS)

Permits Issued to Entire City or County Large Footprint
No Ability to 100’s Sq Mi
Control
1,000s
nputs H: T
All Outdoor T r
Areas L HEHE
Discharge
To Outfalls

100’s if not 1,000s of Outfalls



What does the CWA Require for MS4s?
Maximum Extent Practicable (MEP)

MS4 permits "shall require controls to reduce the discharge of pollutants to the maximum
extent practicable, including management practices, control techniques and system, design
and engineering methods, and such other provisions as the Administrator or the State
determines appropriate for the control of such pollutants." 42 USC 1342(p)(3)(b).

= Strict compliance with water quality standards and/or imposition of numeric effluent
imits NOT required.
= MS4s NOT like industrial dischargers.

= Defenders of Wildlife v. Browner, 191 F.3d 1159, 1165 (9th Cir. 1999).
= Performance-based permit requirements PERMISSIBLE.

Requirements beyond MEP may be imposed, but must be appropriate.
= Effective? Workable? Equitable? Sustainable?
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‘Wet Weather Presents Major Challenges

Episodic storms events can drastically impact an open watershed system

Treatment technology for high flow conditions is not necessarily available

Municipalities must balance priorities: water quality, flood control, habitat preservation, etc.
Despite challenges, progress continues to be made under the existing programs




What has been Accomplished Over the Past 20 Years?

Examples of Resulting Success Within the Region

Improved Water Quality
Canyon Lake
Lake Elsinore
Big Bear Lake

Bk %ﬁ &

Each Jurisdiction has Developed
\ : Newport Bay Watershed
and refined their Stormwater Program Storm Drain Diversions to Sewer

to remain in compliance and . 1,000's Development BMPs

improve Water Quality Improved Urban Landscape

« Mature and successful Programs
(Land Development, Inspection,)

P
9 @ ) . 1,000's BMPs Implemented
dh a2 Proactive and Continual Adaptive o :
& & @ & ‘ Management of the Stormwgter >_(oive Lomimuiiy EngEgemen
& a & ‘ g Program
[Seek to address the challenges] Regional Collaboration &
Permittee Staff have become Partnerships N
stormwater subject matter experts Numerous Task Forces, Coalitions

& Committees

The Region-wide Permit should build on the mature stormwater programs
and only require substantial modifications if a program/activity is not achieving the desired results.




Key Issues to Discuss Today

Significant revisions to Minimum Control Measures without
rationale.

Trash Requirements are inconsistent with the Statewide Trash
Amendments.

Key TMDL provisions in TO are in conflict with Basin Plan, current
agreements/approvals by the Board, and/or statewide policies.

BMP-based TMDL Limits should be allowed for all TMDLs,
regardless of attainment date.

Watershed Management Plans (WMPs) are unworkable as currently
written.



a. Revisions to Minimum Control Measures without
Rationale and Outside Maximum Extent Practicable
- Land Development
- Inspections
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Maximum Extent Practicable (MEP)

The MCM provisions:
MEP

1. Do not conform to the MEP standard;

2.  Will block delivery of vital
infrastructure, including “leveling up” Benefit
projects in DAC; and

3. Disregard previously agreed upon
approaches to MCM implementation
for avoiding (1) and (2).

r 4 ORANGE COUNTY
=
y
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New Development (VII): Grading &
Gravel Are Not “Impervious Surfaces”

Fire Breaks, Hiking Trails, Horse Trails, Linear Utility
Access Roads, private roads and other low impact
activity

[ Detail provided in Permittee Comments #54 ]




New Development (VII): Grading &
Gravel Are Not “Impervious Surtaces”

[ Detail provided in Permittee Comments #54 ]




New Development (VII): Restore
Transportation Project Guidance

Impacted Projects
Paving Roadways in
Disadvantaged
Communities

ORANGE COUNTY

_PublicWorks

Detail provided in Permittee Comments #20




New Development (VII)
ydromodification

Eroding Channel - Susceptible Engineered Channel -

Y
O s 004,
S /

[ Detail provided in Permittee Comments #24-28 ]

Not Susceptible



New Development (VII) Restore Current
ydromociﬁcation Programs

. s,
2 @h}b“\"h
Stormwater &\ Water Conservatlon Trackmg Tool

Choose search item from list v §Enter Value WQMP report is only available at zoom level 16 or greater. I« + = & €& 5 §

Toggle Legend Clear Layers Metadata

L RCFC Zones

B Slope

[ ] County Road Book

L NHD (National Hydrography Dataset) Flowlines

v Stormwater Data

¥ Hydromodification Susceptibility Mapping
Not Susceptible
Santa Ana River
Potentially Susceptible

B 2020-2022 - 303d/TMDL

B Hydromodification Exemption Areas

B District Facilities

B | |Permit Areas

B [ ]Hydrologic Unit Codes(HUC)

| |:|T0pographic Drainage Boundary

Recognize current susceptibility mapping

[ Detail provided in Permittee Comments #24-28 ]




New Development (VII) Provide Flood
District Exception

The Permit should clearly exempt
public drainage improvement
projects from the development
provisions. A similar exemption is
found in Section VIII.F of the recent

Los Angeles-Ventura County MS4
Permit.

[ Detail provided in Permittee Comments #17 & 19 ]




Restore current Inspection Programs

[ssues Implications

- Permit requires that all three - Many Permittees will have to
counties have the same significantly increase their
Inspection programs Inspection programs

- No explanation why the current - Resources will be expended with
programs cannot continue to No increased benefit
De implemented » Risk-based approach is

eliminated

[ Detail provided in Permittee Comments #34-38 ]




b. Trash Requirements not Incorporated Consistent with
the Statewide Trash Amendments
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Current Approach in Tentative Order [2 Examples]

Statewide Trash
Amendments

Tentative Order

L Track 1—no monitoring
Monitoring [An explicit incentive for Track 1]

Monitoring required
for Track 1

Permittees required to

Reporting qualitatively report on trash

[ Detail and other inconsistencies provided in Permittee Comment #9 ]

Permittees required to
quantitatively report on trash
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c. Certain TMDL provisions in conflict with the Basin
Plan, Current Regional Board Approvals, and/or
Statewide Policies
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TMDL Inconsistencies with Basin Plan, RB Approvals,
State Plans & Policies

TMDL Water Body Basin Plan (BP) Re%'ggf;fa?:fd Statewgli:nzO“C'eS:

Nutrients 1) Missing
Fecal Coliform Foundational
Newport Bay Information
Sediment [Remove] R8 put into State NPS  Sediment managed as
2) Missing Plan Non-Point Source
OC Compounds Allocation
: : Newport Bay/San Tables with .
Diaz. /Chlorpyrifos Diego Creek Ralovant Reflect Delistings
Toxics Foothotes X Reflect Delistings
Metals Coyote Creek
Selenium 3) Mar.1y WQI_SELS
are inconsistent
Copper [Remove] Newport Bay TMDL not yet approved
4) Missing specific by SB/OAL/EPA
Bacteria MSAR Middle Santa Ana permit language Implement CBRP
River specified in the
Nutrients Lake Elsinore, Cyn Lake BP TMDL being updated

{ Detail provided in Permittee Comment #42 & Section IV ]



d. Under available regulatory discretion, BMP-based
TMDL Limits for all TMDLs should be allowed,
regardless of attainment date
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Current Approach in Tentative Order

TMDL TMDL
Final Attainment Date Final Attainment Date
Not Yet Passed Passed
(3 TMDLs) (9 TMDLs)
Limits Limits
« Numeric Limits do not apply « Numeric Limits apply
Compliance Pathways Compliance Pathways
« Watershed/BMPs based « Watershed/BMPs based
compliance pathway available compliance pathway not available
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BMP-based Limits, using WMPs it desired, should be
an option for all TMDLs

[ssues Implications
« TMDL Limits in the TO are all « Creates inconsistencies with the
numeric, even if other TMDLs

approaches are specified or . Disincentivizes WMP

allowed in the TMDL development-9 of 12 TMDLs are
- Permit only allows TMDLs that not eligible for inclusion in WMP

fiave an aétai.nrnwegtéjate ;}” the » Subjects agencies to mandatory
uture 1o be included in the penalties for TMDL limits based

WMP on outdated information
« Numeric TMDL Limits would

likely change it TMDLs were
updated with new science
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Issues with TMDL attainment dates

« All of the TMDL pre-2024 compliance dates are outdated and
ack validity

« Most of the TMDLs incorporated a Basin Plan Amendment
orocess to adjust the TMDL as needed based on additional,
necessary information [this step was not completed].

« There is flexibility for the use of BMP-based WQBELs, even
when final attainment date has passed.

!

This results in municipalities spending significant resources trying to
meet numeric limits that may not be appropriate or achievable based on
current scientific information

[ Detail provided in Permittee Comment #16 and #30 J
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Using WMPs as BMP-based Limits for all TMDLs,
regardless of attainment date, has numerous
Denefits

e Provides visibility into planned actions with concrete timelines
and milestones

e Encourages investment in collaborative multi-benefit projects
e Allows for compliance through best technically feasible projects
e Easy to assess compliance-were actions completed?




e. WMPs not incorporated in a manner consistent
with other Phase | Permits
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WMP provisions should include flexibility allowea
in other MS4 Permits

[ssues Implications
- Permittees cannot modity - Baseline programs aren't
baseline programs adjusted to target water quality
- WMP = baseline program + priorities
additional programs - WMP strategies become add-

+ Reasonable Assurance Analysis ohns t0 base('jihe prggram rather
limits the types of models that than a coorainated program

can be used for the analysis - WMP modeling is costly and
may be more extensive than

needed

[ Detail provided in Permittee Comments #31, #36, and #37 J




Proposal for Resolving these Issues

ﬁ%oard Members direct Staff to: \

1) Provide meaningful two-way discussion and engagement to resolve
the broad range of comments submitted (July 3, 2024)

o Hold additional two-way meetings/workshops with all stakenolders
as needed

o Board staff provide technical basis and rationale for proposed
changes/ evidence changes will result in meaningful improvement

o Allow time necessary for resolution

2) Ensure that the permit requirements are consistent with the Basin Plan
and other Statewide Policies and Plans

B. Request that Board Members exercise available discretion to assist in
resolving the critical issues

ITORT



Why are these Issues Important and Resolution Necessary?

("« Regional permit affects 60 cities, counties and flood districts A
« Cover diverse coastal and inland regions
 Broad range of economic conditions across the region

.» Concerned TO has significant unintended consequences )

The Santa Ana Regionwide Permit must be:

e Lead to e Provides e Recognize the e Recognize
meaningful viable different interrelated
improvements compliance needs and water needs —

pathways abilities of One Water

municipalities concept
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