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Water Boards v ENVIRONMENTAL PROTECTION

State Water Resources Control Board

April 11, 2025
VIA ELECTRONIC MAIL
TO: Enclosed List of Protestants

DELTA CONVEYANCE PROJECT CHANGE PETITION PROCEEDING — RESPONSE
TO MOTIONS TO CANCEL DEPARTMENT OF WATER RESOURCES’ PETITION
FOR CHANGE OF WATER RIGHT PERMITS 16748, 16479, 16481, AND 16482
PURSUANT TO WATER CODE SECTION 1701.4

This responds to a March 19, 2025 motion to cancel the Department of Water
Resources (DWR) water right change petitions associated with the Delta Conveyance
Project (DCP).

On January 31, 2025, a group of protestants referred to collectively as the Public
Agency Protestants’ submitted to the State Water Resources Control Board (SWRCB,
or Board) Administrative Hearings Office (AHO) a motion to cancel the DCP change
petitions. The basis for the motion was DWR’s failure to submit by January 31, 2025,
the supplemental information concerning DWR’s historical water use under the water
right permits that are the subject of the petitions, as required by the AHO pursuant to
Water Code section 1701.3. In response to the motion, the Presiding Hearing Officer
noted that the authority to cancel the petitions had not been delegated to the AHO, but
in any event, the Presiding Hearing Officer would not recommend that the petitions be
canceled in light of DWR’s representation that it was compiling the supplemental
information and intended to complete its effort by the end of May. (February 28, 2025
Third Amended Notice of Public Hearing and Procedural Ruling, pp. 9-10.) The
Presiding Hearing Officer extended the deadline to submit the supplemental information
to May 27, 2025.

' The Public Agency Protestants are County of Sacramento, Sacramento County Water
Agency, Sacramento Area Sewer District, City of Stockton, Byron-Bethany Irrigation
District, County of San Joaquin, County of Contra Costa, Contra Costa County Water
Agency, County of Solano, County of Yolo, Local Agencies of the North Delta, North
Delta Water Agency, Reclamation District 999, Reclamation District 2060, and
Reclamation District 2068.
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On March 19, 2025, a different group of protestants referred to collectively as the
Protestants? submitted to the State Water Board Members, the Board’s Executive
Director, and the Chief Deputy Director who oversees water rights a substantially
similar motion to cancel the petitions. By letter dated March 20, 2025, the Public Agency
Protestants joined in the motion. DWR submitted a response to the motion, which was
addressed to the AHO, on April 1, 2025. The motion has been referred to me for a
response because the Chief Deputy Director is not serving as an advisor with respect to
DWR'’s change petitions,® and the authority to cancel water right change petitions for
failure to submit supplemental information has been delegated to the Deputy Director
for the Division of Water Rights. (State Water Resources Control Board Resolution No.
2012-0029, para. 4.5.2.2.)

Water Code section 1701.4 provides that if a petitioner fails to timely provide any
supplemental information requested pursuant to section 1701.3, then the Board “shall
cancel” the petition, unless the Board allows additional time for good cause. The
Protestants argue that DWR failed to submit the supplemental information requested by
the AHO by the January 21, 2025 deadline, DWR has not shown good cause for
additional time, and therefore the change petitions must be canceled. The AHO has
already determined, however, that DWR should be allowed until May 27, 2025, to
submit the supplemental information.* Moreover, | have reviewed the relevant record of
the proceeding as it concerns the AHO’s supplemental information request to DWR,
including the Presiding Hearing Officer’s procedural rulings and the two motions to
cancel the water right change petitions. Under the circumstances, | find that there was
good cause to extend the applicable deadline. There is adequate evidence in the record
that the scope and scale of effort required to compile the required information into an
appropriate format exceeds what DWR anticipated at the time it committed to providing

2 The Protestants are Buena Vista Rancheria of Me-Wuk Indians, Shingle Springs Band
of Miwok Indians, Winnemem Wintu Tribe, Little Manila Rising, Restore the Delta, San
Francisco Baykeeper, California Indian Environmental Alliance, Golden State Salmon
Association, California Sportfishing Protection Alliance, Sierra Club California, Center
for Biological Diversity, North Coast Rivers Alliance, Planning and Conservation
League, Friends of the River, Save California Salmon, and California Water Impact
Network.

3 The State Water Board has established separate teams for purposes of action on the
water right change petitions for the DCP and action on the application for water quality
certification that DWR is expected to file for the project. The Chief Deputy Director who
oversees water rights has been delegated authority to act on the application for water
quality certification and is subject to the prohibition against ex parte communications
concerning issues in the hearing on the change petitions. (July 31, 2024 Notice of
Public Hearing, pp. 11-12.)

4 During the hearing on February 18, the hearing officer expressed her concern about
the efficacy of canceling DWR’s petitions. In an exchange with Mr. Cho, representing
North Delta Water Agency, she explained that even if the petitions were canceled, they
would probably be refiled and renoticed once the DWR submits the supplemental
information in May. (2025-02-18 Court Reporter’s Transcript, p. 129:9-17.)
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it. It also appears that it was necessary for the Presiding Hearing Officer to provide
additional clarity regarding the information being requested, as well as the necessity
that it be provided as part of the record for the water right change petition proceeding,
specifically. Accordingly, cancelation of the petitions under Water Code section 1701.4
is neither warranted nor required.

In their motion, Protestants also assert that they will be prejudiced by the AHO’s
extension of the deadline to submit the supplemental information because the
information will not be available to them before DWR’s case-in-chief begins. The
Presiding Hearing Officer has directed that the information be provided well before the
protestants’ cases-in-chief are due, and she has further directed DWR to make persons
most knowledgeable available for cross-examination after all parties have had sufficient
time to review the supplemental information. Moreover, issues concerning the fairness
of the hearing process should be addressed to the Presiding Hearing Officer, and, in
this case, she has already considered and rejected requests to delay the presentation of
DWR’s case-in-chief. (February 28, 2025 Third Amended Notice of Public Hearing and
Procedural Ruling, pp. 9-11.)

Sincerely,

Guhe Tk 2 —

Erik Ekdahl

Deputy Director

Division of Water Rights

State Water Resources Control Board

cc: Service List for DCP Hearing
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To (via electronic mail):

Kelley M. Taber

Louinda V. Lacey

Casey A. Shorrock

William Burke

Gloria Loomis

Crystal Rivera

Pennie MacPherson

Somach Simmons & Dunn, PC
ktaber@somachlaw.com
llacey@somachlaw.com
cshorrock@somachlaw.com
burkew@saccounty.gov
gloomis@somachlaw.com
crivera@somachlaw.com
pmacpherson@somachlaw.com
Attorneys for Sacramento County, and
Sacramento County Water Agency

Wes Miliband

Miliband Water Law
wes.miliband@mwaterlaw.com
Attorney for City of Sacramento and
Diablo Water District

Kelley M. Taber

Louinda V. Lacey

Ellen M. Moskal

Casey A. Shorrock

Mel Lytle

Lori Asuncion

Somach Simmons & Dunn
ktaber@somachlaw.com
llacey@somachlaw.com
emoskal@somachlaw.com
cshorrock@somachlaw.com
mel.lytle@stocktonca.gov
lori.asuncion@stocktonca.gov
gloomis@somachlaw.com
crivera@somachlaw.com
pmacpherson@somachlaw.com
Attorneys for the City of Stockton
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Michael E. Vergara

Louinda V. Lacey

Alyson E. Ackerman

Ellen M. Moskal

Jennifer Estabrook

Gloria Loomis

Yolanda De La Cruz

Pennie MacPherson

Somach Simmons & Dunn
mvergara@somachlaw.com
llacey@somachlaw.com
aackerman@somachlaw.com
emoskal@somachlaw.com
jestabrook@somachlaw.com
gloomis@somachlaw.com
ydelacruz@somachlaw.com
pmacpherson@somachlaw.com
Attorneys for Byron-Bethany Irrigation
District

Osha Meserve

Soluri Meserve, A Law Corporation
osha@semlawyers.com
legal@semlawyers.com

Attorney for County of Contra Costa,
Contra Costa County Water Agency,
County of San Joaquin, County of
Solano, David J. Elliot & Sons/Stillwater
Orchards, Frank Loretz, Friends of
Stone Lakes National Wildlife Refuge,
Local Agencies of the North Delta, and
Wurster Ranches, LP

Philip J. Pogledich
County of Yolo
Philip.pogledich@yolocounty.gov
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Kevin O’Brien

Brian Hamilton

Austin Cho

Downey Brand LLP
bhamilton@downeybrand.com
acho@downeybrand.com
dfillon@downeybrand.com
kobrien@downeybrand.com

Attorneys for North Delta Water Agency
and associated Reclamation Districts

Stephanie Safdi

Terra Baer

Naji Thompson

Stephanie Prufer

Thomas Peterson

Danna Castro Galindo

Shehla Chowdhury

Environmental Justice Law and
Advocacy Clinic, Yale Law School
stephanie.safdi@ylsclinics.org
terra.baer@ylsclinics.org
naji.thompson@ylsclinics.org
stephanie.prufer@ylsclinics.org
thomas.peterson@ylsclinics.org
danna.castrogalindo@ylsclinics.org
shehla.chowdhury@ylsclinics.org
Counsel for Buena Vista Rancheria of
Me-Wuk Indians, Little Manila Rising,

Restore the Delta, Shingle Springs Band

of Miwok Indians, Winnemem Wintu
Tribe

Eric Buescher

Christie Ralston

San Francisco Baykeeper
eric@baykeeper.org
christie@baykeeper.org

Sherri Norris
California Indian Environmental Alliance
sherri@cieaweb.org
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Scott Artis

Barry Nelson

Mariah Lauritzen

Golden State Salmon Association
Scott@goldenstatesalmon.org
barry@westernwaterstrategies.com
mariah@goldenstatesalmon.org

Chris Schutes

California Sportfishing Protection
Alliance (CSPA)
blancapaloma@msn.com

E. Robert Wright

Caty Wagner

Molly Culton

Sierra Club California
bwrightatty@gmail.com
Caty.Wagner@sierraclub.org
Molly.Culton@sierraclub.org

John Buse

Center for Biological Diversity and North
Coast Rivers Alliance
jbuse@biologicaldiversity.org

Howard Penn
Planning and Conservation League
howard@pcl.org

Jann Dorman

Keiko Mertz

Gary Bobker

Friends of the River
janndorman@friendsoftheriver.org
keiko@friendsoftheriver.org
gbobker@friendsoftheriver.org

Regina Chichizola
Save California Salmon
regina@californiasalmon.org

Roger B. Moore

LAW OFFICE OF ROGER B. MOORE
rom@landwater.com

Attorney for California Water Impact
Network


mailto:bhamilton@downeybrand.com
mailto:bhamilton@downeybrand.com
mailto:acho@downeybrand.com
mailto:dfillon@downeybrand.com
mailto:kobrien@downeybrand.com
mailto:bhamilton@downeybrand.com
mailto:acho@downeybrand.com
mailto:dfillon@downeybrand.com
mailto:kobrien@downeybrand.com
mailto:stephanie.safdi@ylsclinics.org
mailto:terra.baer@ylsclinics.org
mailto:naji.thompson@ylsclinics.org
mailto:stephanie.prufer@ylsclinics.org
mailto:thomas.peterson@ylsclinics.org
mailto:danna.castrogalindo@ylsclinics.org
mailto:shehla.chowdhury@ylsclinics.org
mailto:eric@baykeeper.org
mailto:christie@baykeeper.org
mailto:sherri@cieaweb.org
mailto:Scott@goldenstatesalmon.org
mailto:Scott@goldenstatesalmon.org
mailto:barry@westernwaterstrategies.com
mailto:mariah@goldenstatesalmon.org
mailto:Scott@goldenstatesalmon.org
mailto:barry@westernwaterstrategies.com
mailto:mariah@goldenstatesalmon.org
mailto:blancapaloma@msn.com
mailto:bwrightatty@gmail.com
mailto:Caty.Wagner@sierraclub.org
mailto:Molly.Culton@sierraclub.org
mailto:jbuse@biologicaldiversity.org
mailto:howard@pcl.org
mailto:janndorman@friendsoftheriver.org
mailto:keiko@friendsoftheriver.org
mailto:gbobker@friendsoftheriver.org
mailto:regina@californiasalmon.org
mailto:rbm@landwater.com

Delta Conveyance Project Proceeding

Response to Motion to Cancel

Cc:
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SERVICE LIST

Ann Carroll

Collin Chandler

Maya Ferry Stafford

Stefanie Morris

Kenneth Bogdan

Christopher Butcher
Department of Water Resources
Ann.Carroll@water.ca.gov
Collin.Chandler@water.ca.gov
Maya.Stafford@water.ca.gov
smorris@calnevawaterlaw.com
Kenneth.Bogdan@water.ca.gov
Christopher.Butcher@water.ca.gov

Russell van Loben Sels
Amistad Ranches
revanlobensels@gmail.com

Michael E. Vergara

Louinda V. Lacey

Alyson E. Ackerman

Ellen M. Moskal

Jennifer Estabrook

Gloria Loomis

Yolanda De La Cruz

Pennie MacPherson

Somach Simmons & Dunn
mvergara@somachlaw.com
llacey@somachlaw.com
aackerman@somachlaw.com
emoskal@somachlaw.com
jestabrook@somachlaw.com
gloomis@somachlaw.com
ydelacruz@somachlaw.com
pmacpherson@somachlaw.com
Attorneys for Byron-Bethany Irrigation
District

Adam Keats

LAW OFFICE OF ADAM KEATS, PC
adam@keatslaw.org

Attorney for California Water Impact
Network

Chris Shutes

Eric Woodruff

Jessica Zimmer

California Sportfishing Protection
Alliance (CSPA)
blancapaloma@msn.com
ewoodruff@calsport.org
mailto:jessica@calsport.org

Barbara Vlamis
AquAlliance
barbarav@aqualliance.net

David Fries
San Joaquin Audubon Society
dfries.audubon@gmail.com

Roger B. Moore

LAW OFFICE OF ROGER B. MOORE
rom@landwater.com

Attorney for California Water Impact
Network

S. Dean Ruiz

John Herrick

Dante J. Nomellini, Sr.

Dante J. Nomellini, Jr.

Mohan, Harris, Ruiz LLP
dean@mohanlaw.net
dean@sdeltawater.net
jherrlaw@aol.com
john@sdeltawater.net
ngmplcs@pacbell.net
dantejr@pacbell.net
brettgbaker@gmail.com

Attorneys for Central Delta Water
Agency, South Delta Water Agency,
Heritage Land Co., and Rudy Mussi
Investment L.P.
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Matthew Emerick

Law Offices of Matthew Emerick
matthew@mlelaw.com

Kelley M. Taber

Louinda V. Lacey

Casey A. Shorrock

William Burke

Gloria Loomis

Crystal Rivera

Pennie MacPherson

Somach Simmons & Dunn, PC
ktaber@somachlaw.com
llacey@somachlaw.com
cshorrock@somachlaw.com
burkew@saccounty.gov
gloomis@somachlaw.com
crivera@somachlaw.com
pmacpherson@somachlaw.com
Attorneys for Sacramento County, and
Sacramento County Water Agency

Wes Miliband

Miliband Water Law
wes.miliband@mwaterlaw.com
Attorney for City of Sacramento and
Diablo Water District

Kelley M. Taber

Louinda V. Lacey

Ellen M. Moskal

Casey A. Shorrock

Mel Lytle

Lori Asuncion

Somach Simmons & Dunn
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llacey@somachlaw.com
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cshorrock@somachlaw.com
mel.lytle@stocktonca.gov
lori.asuncion@stocktonca.gov
gloomis@somachlaw.com
crivera@somachlaw.com
pmacpherson@somachlaw.com
Attorneys for the City of Stockton
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Osha Meserve

Soluri Meserve, A Law Corporation
osha@semlawyers.com
legal@semlawyers.com

Attorney for County of Contra Costa,
Contra Costa County Water Agency,
County of San Joaquin, County of
Solano, David J. Elliot & Sons/Stillwater
Orchards, Frank Loretz, Friends of
Stone Lakes National Wildlife Refuge,
Local Agencies of the North Delta, and
Wurster Ranches, LP

Protestant County of San Joaquin
Kirnpreet Kaur Virk

Deputy County Counsel

Office of the County Counsel
County of San Joaquin
kvirk@sjgov.org

Thomas H. Keeling

Freeman Firm
tkeeling@freemanfirm.com
Attorney for San Joaquin County

Jennifer Spaletta

STOEL RIVES LLP

500 Capitol Mall, Suite 1600
Sacramento, CA 95814
jennifer.spaletta@stoel.com

Protestant County of Contra Costa and
the Contra Costa County Water Agency
Contra Costa County

Contra Costa County Water Agency
c/o Ryan Hernandez

Department of Conservation and
Development
Ryan.Hernandez@dcd.cccounty.us

Thomas L. Geiger, County Counsel
Stephen M. Siptroth, Assistant County
Counsel

Contra Costa County Counsel's Office
Stephen.Siptroth@cc.cccounty.us
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Protestant County of Solano
Bernadette Curry, County Counsel
Holly E. Tokar, Deputy County Counsel
Solano County
BSCurry@SolanoCounty.com
HETokar@SolanoCounty.com

Dan Whaley
Delta Communities Inc.
Whaley500@yahoo.com

Dan Muelrath
Diablo Water District
dmuelrath@diablowater.org

Deirdre Des Jardins
ddj@cah2oresearch.com

Jon Salmon
East Bay Municipal Utility District
Jon.salmon@ebmud.com

Robert E. Donlan

Ellison, Schneider, Harris & Donlan LLP

red@eslawfirm.com
kwb@eslawfirm.com

Attorney for East Contra Costa Irrigation

District

Brian Poulsen

Rachel Sarge

El Dorado Irrigation District
bpoulsen@eid.org
rsarge@eid.org

Amber McDowell

Farm Bureau Delta Caucus
Sacramento County Farm Bureau
executivedirector@sacfarmbureau.org

Michael A. Brodsky

Law Offices of Michael A. Brodsky
michael@brodskylaw.net

Attorney for Hood Community Council
and Save the California Delta Alliance
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pmacpherson@somachlaw.com
Attorneys for Naglee Burk Irrigation
District and Pescadero Reclamation
District No. 2058

Kevin O’Brien
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Downey Brand LLP
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Attorneys for North Delta Water Agency
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Attorneys for Sacramento Area Sewer
District, Sacramento County, and
Sacramento County Water Agency
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Sierra Club California
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Center for Biological Diversity
jbuse@biologicaldiversity.org
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Gary Bobker

Friends of the River
janndorman@friendsoftheriver.org
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Howard Penn
Planning and Conservation League
howard@pcl.org

Regina Chichizola
Save California Salmon
regina@californiasalmon.org

Emily Pappalardo

DCC Engineering Co., Inc
Epappalardo@dcceng.net
Representative for Steamboat Resort

Philip J. Pogledich
County of Yolo
Philip.pogledich@yolocounty.gov

Eric Buescher

Christie Ralston

San Francisco Baykeeper
eric@baykeeper.org
christie@baykeeper.org

Clavey Wendt
OARS California Rafting (OARS)
claveywendt@gmail.com
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Restoring the Stanislaus River
kevinjwolf@gmail.com
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