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NOTICE OF STATUS CONFERENCE

The State Water Resources Control Board
Administrative Hearings Office will conduct a status conference
on the pending petition for Assignment of State-filed Application 25517
and accompanying water right Application 25517X01 and the Petitions
for Release from priority of State-filed Applications 25513, 25514,
25517 (unassigned portion), 22235, 23780, and 23781 in favor of
water right Application 25517X01 of

Sites Project Authority.

The status conference will be held
on September 4, 2025, starting at 9:00 a.m.,
by Zoom Webinar. Representatives of parties will receive an individual
invitation to join the hearing by e-mail from Zoom.

Interested members of the public who would like to watch this status conference

without participating may do so through the Administrative Hearings Office
YouTube channel at: bit.ly/aho-youtube

E. JoaquiN EsquiveL, cHAIR | ERic OPPENHEIMER, EXECUTIVE DIRECTOR

1001 | Street, Sacramento, CA 95814 | Mailing Address: P.O. Box 100, Sacramento, CA 95812-0100 | www.waterboards.ca.gov


https://www.youtube.com/@swrcbadministrativehearing728/featured

BACKGROUND

The State Water Resources Control Board’s Administrative Hearings Office (AHO) held
numerous public hearing days to receive evidence to be considered in determining
whether the State Water Resources Control Board should approve the petition for
partial assignment of state-filed Application 25517, accompanying water right
Application 25517X01, and petitions for release from priority of state-filed Applications
25513, 25514, 25517 (unassigned portion), 22235, 23780, and 23781 in favor of water
right Application 25517X01 filed by the Sites Project Authority (Applicant or Authority),
and, if so, what specific terms or conditions should be included in any approvals.

Additional background information about this proceeding is in the June 5, 2024
Amended Notice of Public Hearing and Pre-Hearing Conference.

PROCEDURAL RULING

On July 23, Friends of the River, California Sportfishing Protection Alliance, Save
California Salmon, Sierra Club, San Francisco Baykeeper, Center for Biological
Diversity, and Water Climate Trust (collectively, NGO Protestants) filed a motion to
admit additional evidence (Exhibits BK-136, -137, and -138) and request that the AHO
require the Applicant to produce a witness and any other documents relevant to the
costs of the proposed Sites Reservoir Project. (2025-07-23 NGOs’ Req to Admit
Evidence.)

The exhibits submitted by the NGO Protestants for inclusion in the evidentiary record
are as follows:

e Exhibit BK-136 - The Sites Project Authority’s June 20, 2025 Memorandum
regarding Progress Update on Development of Program Baseline Report.

e Exhibit BK-137 - The California Water Commission’s July 16, 2025 Power Point
presentation.

e Exhibit BK-138 — The Sites Reservoir Project Overview Power Point presentation
by Jerry Brown to California Water Commission on July 16, 2025.

The Authority does not oppose acceptance of Exhibits BK-136, -137, and -138 into the
evidentiary record. (2025-07-28 Sites Response to NGO Motion.) Therefore, | grant this
portion of NGO Protestants’ motion and accept these exhibits into the evidentiary
record.

| deny, without prejudice, NGO Protestants request for the hearing officer to direct the
Applicant to produce witnesses for cross-examination and to schedule additional
hearing days. First, at this point in the hearing process, months after the conclusion of
rebuttal, | am very disinclined to conduct additional hearing days. To allow additional
testimony upon each public disclosure of new information about the project would
potentially delay the conclusion of this hearing indefinitely. Second, the NGO
Protestants have not made a showing that cross-examination of the named witnesses
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about the contents of Exhibits BK-136, -137, and -138, would be likely to elicit testimony
of probative value that is not outweighed by the risk of undue delay, waste of time, or
the needless presentation of cumulative evidence, particularly given that Exhibits BK-
136, -137, and -138 are accepted into the evidentiary record. Third, the NGO
Protestants may attempt to obtain attendance at a hearing of the identified witnesses
either by request of the Applicant, or if that fails, by issuance of an administrative
subpoena. The NGO Protestants’ request for my involvement in obtaining these
witnesses’ testimony is, therefore, premature. However, given that | am simultaneously
inviting comment from the parties about whether additional hearing days would be
appropriate to receive evidence relevant to impending updates to the Water Quality
Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Watershed, |
deny NGO Protestants’ request without prejudice. If the AHO schedules additional
hearing days, | will consider any renewed request from the NGO Protestants to present
testimony related to Exhibits BK-136, -137, and -138.

STATUS CONFERENCE

The AHO will conduct a status conference in this proceeding to discuss (1) the
Authority’s May 1 request, reiterated on July 28, to close the evidentiary
record, and (2) the draft permit terms described in this notice.

Draft Permit Terms

The AHO is considering what terms would be necessary and appropriate
conditions on any water right permit issued by the Board for Application
25517X01. The hearing issues identified in the June 5, 2024 Second Amended
Hearing Notice, included the following subissues:

3.a.iii. What amounts of water are needed to remain instream in the public
interest for recreation and the preservation and enhancement of fish
and wildlife, or for protection of other beneficial uses? If approved,
what terms and conditions should be included in any permit to
preserve instream flows needed (1) to ensure consistency with
applicable water quality control plans, (2) to keep fish in good
condition below the dams, (3) to avoid jeopardy to the continued
existence of any endangered or threatened species, and to avoid the
destruction or adverse modification of critical habitat, and (4) to
protect public trust resources to the extent feasible and in the public
interest?

3.a.iv. What conditions, if any, should be included in any permit issued on
Application 25517X01, in anticipation of the update to the Bay-Delta
Plan?
Draft Terms that Incorporate the Bay-Delta Plan:

The AHO is considering the following permit terms (or alternative terms) for inclusion in
any permit for Application 25517X01 if the State Water Board adopts updates to the
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Water Quality Control Plan for the San Francisco Bay/Sacramento San Joaquin Delta
(Bay-Delta Plan), without material changes to section 4.4 of the July 2025 Draft Bay-
Delta Plan, before any permit is issued to the Authority for the Sites Reservoir Project.

Draft Term 1: Diversions authorized under this right shall be consistent with
the narrative and numeric requirements of the Sacramento/Delta updates
to the Water Quality Control Plan for the San Francisco Bay/Sacramento-
San Joaquin Delta, as amended on [insert date] (Bay-Delta Plan), including
the narrative and numeric requirements for Sacramento River/Delta
tributary inflows and cold water habitat, Delta outflows, interior Delta flows,
and fish viability [section 4.4 of the July 2025 Draft Bay-Delta Plan], and
consistent with any future amendments to the Bay-Delta Plan.

[Insert either Option #1 or Option #2 in permit term.]
Option #1:

The numeric tributary inflow and associated inflow-based Delta outflow
requirements shall apply to diversions under this permit without water
supply adjustments [section 4.4.2.2 of the July 2025 Draft Bay-Delta Plan].

Option #2:

The numeric tributary inflow and associated inflow-based Delta outflow
requirements shall apply to diversions under this permit, incorporating water
supply adjustments for existing water rights [section 4.4.2.2 of the July 24,
2025 Draft Amended Bay-Delta Plan]. The following water supply
adjustments shall apply to diversions under this permit: [...]

Right holder is on notice that, during some years, water will not be available
for diversion during portions or all of the season of diversion authorized
herein. No diversion is authorized under this right unless right holder is in
compliance with any applicable regulation, order, or other requirement that
implements the Bay-Delta Plan.

The Board retains jurisdiction to modify this term as necessary and
appropriate to be consistent with the Bay-Delta Plan as it may be amended.
Such action will be taken only after notice and opportunity for hearing.

Draft Term 2: This right shall not be considered covered by the Healthy
Rivers and Landscapes (HRL) Voluntary Agreements (VAs) unless the
State Water Board amends the Bay-Delta Plan in the future to incorporate
a VA that specifically addresses this water right, including completion of any
needed scientific and environmental analyses.

No diversion under this right is authorized when flow assets that have been
made available by the Sacramento River Mainstem HRL parties



(Sacramento River Mainstem HRL flow assets) are present in the
Sacramento River at this permits’ authorized points of diversion. For all days
that Sacramento River Mainstem HRL flow assets are present in the Bay-
Delta watershed, the allowable diversions shall be based on flow conditions
absent any Sacramento River Mainstem HRL flow assets. During those
years when Sacramento River Mainstem HRL flow assets are provided
under the HRL Program, Permittee shall provide monthly reports to the
Deputy Director for the Division of Water Rights to substantiate Permittee’s
compliance with this term. Permittee shall comply with this term from the
date of adoption of the VAs until the VAs expire, or the State Water Board
amends the Bay-Delta Plan such that it does not include VAs.

Related to its consideration of Option #1 or Option #2 for Term 1, the AHO is
considering whether to receive additional evidence and conduct additional hearing days
to address whether, and to what extent, water supply adjustments should apply to any
permit issued on Application 25517X01. (July 2025 Draft Bay-Delta Plan, p. 55.) The
AHO invites comment from the parties about the types of evidence that might be
relevant to the Board’s consideration of this issue.

The July 2025 Draft Bay-Delta Plan would establish a baseline requirement for water
rights that are not subject to approved Voluntary Agreements, that “inflows from
Sacramento/Delta tributaries shall be maintained at 55 percent of unimpaired flow year-
round on a 7-day running average to achieve the narrative inflow objective.” (/bid.) For
existing water rights, the July 2025 Draft Bay-Delta Plan identifies water supply
adjustments to this baseline requirement, but the draft plan does not specify whether
those adjustments should apply to new water rights. (/d. at pp. 46-47.) The draft plan
provides that for new water rights, the Board would determine based on the record in
individual adjudicative proceedings what requirements should be imposed “to ensure
that the use of water is consistent with and supports the salmon protection, fish viability,
inflow, inflow-based Delta outflow, and interior Delta flow objectives.” (/d. at pp. 46, 64.)
For purposes of that determination in this proceeding (assuming that this or a similar
determination will be required in this proceeding), would evidence such as model runs
that show the potential impacts to project yield with and without water supply
adjustments to the baseline requirement (and with application of the terms and
conditions on operations imposed by the Incidental Take Permit), be relevant? Does the
Authority seek to submit this type of evidence to support Option #2, above, or another
similar term?

The AHO is considering the following permit term (or alternative terms) for inclusion in
any draft permit for Application 25517X01 if the State Water Board has not adopted
updates to the Bay-Delta Plan before any permit is issued to the Authority for the Sites
Reservoir Project.

Draft Term 3: Prior to the Board’s adoption of updates to the Bay-Delta
Plan, the right holder shall not divert water under this right unless
Sacramento River inflows to the Delta measured at Freeport, and Delta



outflow as measured by the Net Delta Outflow Index (NDOI), are equal to
or greater than 55 percent of unimpaired flow.

Upon the Board's adoption of an updated Bay-Delta Plan, the above
requirement shall no longer apply, and diversions authorized under this right
shall be consistent with the narrative and numeric requirements of the
updated Bay-Delta Plan, including the narrative and numeric requirements
for Sacramento River/Delta tributary inflows and cold water habitat, Delta
outflows, interior Delta flows, and fish viability, and any future amendments
to the Bay-Delta Plan.

The Board retains jurisdiction to modify this term as necessary and
appropriate to be consistent with the Bay-Delta Plan as it may be amended.
Such action will be taken only after notice and opportunity for hearing.

Draft Term that Incorporates Incidental Take Permit:

The AHO is considering the following permit term (or an alternative term) for inclusion in
any draft permit for Application 25517X01 to address California Endangered Species
Act requirements and avoid harm to listed species.

Draft Term 4: No diversion under this right is authorized unless right holder
is in compliance with the Incidental Take Permit for operation of the Sites
Reservoir Project issued by the California Department of Fish and Wildlife
(CDFW) on October 24, 2024 (2024 ITP). Right holder shall comply with all
applicable diversion requirements specified in the 2024 ITP, including but
not limited to Conditions of Approval 9.4, and 9.8 through 9.14.

When the 2024 ITP is no longer effective or if it is modified, right holder shall
continue to comply with the diversion requirements in the 2024 ITP, unless
and until this permit term is modified. Within 30 days of issuance of a new
or modified ITP for operations of the Sites Reservoir Project, the right holder
shall submit the new or modified ITP and summary of any changes relative
to the 2024 ITP to the Deputy Director for the Division of Water Rights. After
a minimum 30 day public notice to the right holder and opportunity for a
hearing at the request of the right holder to resolve any contested material
issues of fact, the Deputy Director for the Division of Water Rights may
amend this term based on any new ITP diversion requirements applicable
to this right if the Deputy director determines that the amended term would
reasonably protect fish and wildlife. Consideration of an amendment to this
term does not require right holder to file a petition for change.

Status Conference Statements

The AHO invites comment from the parties on the draft terms included in this notice.
The AHO also invites comment about whether to hold open the evidentiary record to
allow parties to submit additional evidence relevant to the draft terms. Comments may
be submitted in writing in a status conference statement. Any written status conference
statements must be submitted to the AHO and served on the other parties listed in the
attached service list, by August 25, 2025.



NEW PROCEDURES FOR PARTIES TO PARTICIPATE IN THE HEARING

This status conference will be conducted by Zoom Webinar. The AHO has registered
each person on the service list for the proceeding as an “Attendee” of the AHO status
conference using the e-mail address on the service list. The Zoom Webinar service will
generate an individual link for each Attendee which will allow the Attendee to join the
status conference. The Zoom service will send an e-mail containing the link to the e-
mail address used to register the Attendee.

This link is specific to the named person and should not be shared with other users. The
same link cannot be used to access the status conference on more than one device. If
you are a party representative who is on the service list and you have not received an
individual link for the status conference at least 24 hours prior to the start of the status
conference, please first check your junk or spam mail folders, and then e-mail the AHO
at: sites-wr-application@waterboards.ca.gov

To join the status conference, participants should click the individual blue “Join
Webinar” link sent by e-mail by the Zoom service. Participants will not be able to use a
phone line to call in to the status conference but may use the Zoom app to join using a
smartphone. AHO staff will admit Attendees into the virtual hearing room, which will be
referred to by the Zoom software as a webinar. Attendees will be able to see and hear
video tiles of the hearing officer and other AHO staff but will not be able to turn on their
own camera or microphone features when the status conference begins. The hearing
officer will call for appearances from each of the parties. When the hearing officer calls
for the appearance of the representative or representatives of a party, representatives
should raise their virtual “Zoom” hand to identify themselves for AHO staff.
Representatives may need to agree to a pop-up window from Zoom that asks if they
would like to be elevated to Panelist status. Panelists may unmute their own
microphone, activate their own video, and take other actions as necessary to participate
in the hearing.

During the conference, AHO staff may change the status of participants who are not
actively involved in that portion of the status conference to “Attendee” status. An
Attendee may raise his or her virtual “Zoom” hand to gain the attention of the hearing
officer and the hearing officer will call on the representative and unmute the
representative’s microphone. If you do not plan to speak during the status conference,
please do not attend the Zoom Webinar and instead view the livestream of the
conference on the AHO’s YouTube channel: bit.ly/aho-youtube

Date: August 8, 2025 %M,

Nicole L. Kuenzi,
Presiding Hearing Offlcer
Administrative Hearings Office

Attachments:
- Service List


sites-wr-application@waterboards.ca.gov
https://www.youtube.com/@swrcbadministrativehearing728/featured

ATTACHMENT 1

Andrew M. Hitchings

Aaron A. Ferguson

Kelley M. Taber

Michelle E. Chester

Crystal Rivera

Pennie MacPherson
ahitchings@somachlaw.com
aferguson@somachlaw.com
ktaber@somachlaw.com
mchester@somachlaw.com
crivera@somachlaw.com
pmacpherson@somachlaw.com
Attorneys for Sites Project Authority

Alycia Forsythe (Sites Project Authority)

Angela Bezzone (MBK Engineers)
aforsythe@sitesproject.org
bezzone@mbkengineers.com

Frances Tinney

John Buse

Center for Biological Diversity
ftinney@biologicaldiversity.org
jbuse@biologicaldiversity.org

Chris Shutes

Sarah Vardaro

California Sportfishing Protection
Alliance
blancapaloma@msn.com
sarah@calsport.org

Steven L. Evans
Calwild
sevans@calwild.org

Richard Morat
rjmorat@gmail.com

Clarke F. Ornbaun
clarkeornbaun@yahoo.com

SERVICE LIST

Keiko Mertz

Jann Dorman

Ronald Stork

Gary Bobker

Friends of the River
keiko@friendsoftheriver.org
janndorman@friendsoftheriver.org
RStork@friendsoftheriver.org
gbobker@friendsoftheriver.org

Osha R. Meserve

Soluri Meserve, A Law Corporation
osha@semlawyers.com

Attorney for County of San Joaquin

Barbara Vlamis

Michael B. Jackson, Esq.
James Brobeck
AquAlliance
barbarav@aqualliance.net
mjatty@sbcglobal.net

Ben King
T&M King Farms LLC
bking@pacgoldag.com

Jenna Rose Mandell-Rice
State Water Contractors
jrm@vnf.com

Miles Krieger

Kira Johnson

Best Best & Krieger
Miles.Krieger@bbklaw.com
Kira.Johnson@bbklaw.com

Attorneys for State Water Contractors
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Chief Caleen Sisk

Gary Mulcahy
Winnemem Wintu Tribe
caleenwintu@gmail.com
gary@ranchriver.com

S. Dean Ruiz

John Herrick

Dante J. Nomellini, Jr.
Dante J. Nomellini, Sr.
Brett G. Baker
dean@mohanlaw.net
jherrlaw@aol.com
dantejr@pacbell.net
ngmplcs@pacbell.net
brettgbaker@gmail.com
Attorneys for Central Delta Water
Agency, et al.

Adam Keats
California Water Impact Network
adam@keatslaw.org

Barbara Barrigan-Parrilla
lvan Senock

Cintia Cortez

Spencer Fern

Restore the Delta
barbara@restorethedelta.org
ivan@restorethedelta.org
cintia@restorethedelta.org
spencer@restorethedelta.org

Jason John

Caty Wagner

Molly Culton

Sierra Club
jason.john@sierraclub.org
caty.wagner@sierraclub.org
molly.culton@sierraclub.org

Konrad Fisher

Daniel Estrin

Monti Aguirre

Water Climate Trust, Waterkeeper
Alliance, and International Rivers
k@waterclimate.org
destrin@waterkeeper.org
monti@internationalrivers.org

Allison Mitchell, Esq.

Amy Aufdemberge, Esq.

Allison Jacobson

Lisa Holm

United States Department of Interior
Bureau of Reclamation
allison.mitchell@sol.doi.gov
Amy.Aufdemberge@sol.doi.gov
ajacobson@usbr.gov
Iholm@usbr.gov

Erick Soderlund, Esq.

Janice Wu, P.E.

Department of Water Resources
Janice.Wu@water.ca.gov
Erick.Soderlund@water.ca.gov

Eric Buescher

Ashley Overhouse

Scott Artis

Barry Nelson

San Francisco Baykeeper, Defenders of
Wildlife, Golden State Salmon
Association, and The Bay Institute
eric@baykeeper.org
aoverhouse@defenders.org
scott@goldenstatesalmon.org
barry@westernwaterstrategies.com

Lowell Ashbaugh
Fly Fishers of Davis
ashbaugh.lowell@gmail.com
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Regina Chichizola

Kasil Willie

Save California Salmon
regina@californiasalmon.org
kasil@californiasalmon.org

Matthew Clifford
Trout Unlimited Inc.
mclifford@tu.org

Donald B. Mooney

Friends of the River,

California Sportfishing Protection
Alliance,

and Sierra Club
dbmooney@dcn.org

Mark Rockwell

Northern California Council of
Fly Fishers International
mrockwell1945@gmail.com

Glen Spain

Pacific Coast Federation of
Fishermen's Association et al.
fish1ifr@aol.com

lisa@pcffa.org
georgebradshaw707@gmail.com
sarahjanebates@gmail.com
flegger@gmail.com

Patrick Porgans
Planetary Solutionaries
pp@porganssolutions.com

Maggie Foley

Kristin Peer

Bartkiewicz, Kronick & Shanahan
mef@bkslawfirm.com
kbp@bkslawfirm.com

Attorney for Contra Costa Water District

Angela Smelser

Elston Bill

Chairman Wayne Mitchum

Vice Chairperson Amanda Mitchum
Colusa Indian Community Council
asmelser@colusa-nsn.gov
m1bigman@icloud.com
mitchum530@gmail.com
amitchum@colusa-nsn.gov

Adrian Covert

The Historic Klamath, Pier 9,

The Embarcadero, San Francisco
acovert@bayareacouncil.org

Theresa Moore

Chee ee Fokaa Band of Northeastern

Pomo
theresajmoore@gmail.com
nepomodocs@gmail.com

Laverne Bill
Nathan Bill
Paskenta Band
Ibill@paskenta.org
nbill@paskenta.org

Margaret Rosenfeld
Elaina Erola
margaret@fsrlegal.net
admin@fsrlegal.net
Attorney for Colusa Tribe

Administrative Hearings Office
Sites-WR-
Application@waterboards.ca.gov
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