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This Appendix of the Consolidated Final Program Environmental Impact Report (PEIR)
contains written responses to all comments received by the State Water Resources
Control Board (State Water Board) from agencies and the public pertaining to the Draft
Order for Clean Water Act Section 401 Water Quality Certification and Waste Discharge
Requirements for Restoration Projects Statewide (Order) and Draft PEIR. Section 1
includes comprehensive “master responses” addressing two issues that received
multiple comments from various parties. Section 2 presents responses to individual
comments raising environmental issues pertaining to the Draft Order and Draft PEIR.
Each response provides background regarding the specific issue, how the issue was
addressed, and additional clarification and explanation as appropriate to address the
comments. Section 3 includes comments received solely in support of the Order and
PEIR that require no response.

1 Master Responses

After review and evaluation of the comments received on the Draft Order and Draft
PEIR, it was determined that some comments by different commenters were
substantially similar in subject matter. In response to these frequently raised comments,
single “master responses” were prepared to avoid repetition of individual responses and
lengthy duplication of text.

Each of the two master responses below include a summary of the similar comments
received and responses to those general topics.

Master Response 1: Definition of Restoration Project

Summary of Comments

Several commenters state that the definition of restoration: is too broad; needs to be
consistent with other definitions; should not include multi-benefit or mitigation projects;
and may result in unintended adverse consequences to water resources, species, and
habitats.

Response

The existing definition of a restoration project in the Order and PEIR serves to include
projects by virtue of improving ecosystem functions and/or services. The Order includes
commonly proposed and high priority categories of eligible project types and allows for
an expeditated regulatory review of those eligible restoration projects that do not qualify
for the Order for Small Habitat Restoration Projects. The approving Water Board (per
Section XIllII. Conditions of the Order) may only authorize a proposed project under the
Order if it determines that the following requirements are met: 1) the project meets the
definition of a restoration project (as defined in Section V. Project Description of the
Order); 2) the project adopts and implements all appropriate general protection
measures (GPMs) and California Environmental Quality Act (CEQA) mitigation
measures to protect water quality and beneficial uses; 3) the project proponent fulfills all
approving Water Board requirements for project information and reporting; and 4) the
project is designed to protect water quality and beneficial uses in accordance with
regional or statewide water quality control plans. Furthermore, “The approving Water
Board determines if a proposed project meets the definition of a restoration project and
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is eligible for authorization under this Order.” has been added to the project description
(Section V. Project Description of the Order) to ensure authorization of proposed
projects is appropriate and as intended.

The definition of a restoration project for the Order was developed based on input from
numerous agencies and to be consistent with multiple permitting agency regulatory
practices either existing or under development (e.g., California Department of Fish and
Wildlife (CDFW), National Marine Fisheries Service (NMFS), U.S. Fish and Wildlife
Service (USFWS), U.S. Army Corps of Engineers (USACE)). Further, the PEIR
incorporates by reference the information contained in the programmatic Biological
Opinions developed by NMFS for restoration projects for the North Coast (NMFS 2012),
Central Coast (NMFS 2016), South Coast (NMFS 2015), and Central Valley (NMFS
2018) regions of California (collectively referred to as the NMFS Programmatic BOs
available in Appendix D). The NMFS Programmatic BOs provide federal Endangered
Species Act (FESA) coverage for several categories of restoration project types, which
are similar to those described in the Order and PEIR and which may affect anadromous
fish. Consistent with the definition of a restoration project in the Order, to be eligible for
coverage under the NMFS Programmatic BOs, projects must result in a net increase in
aquatic or riparian resource functions and/or services. Avoidance and minimization
measures are also described in the NMFS Programmatic BOs and must be included in
the proposed projects, as applicable. The avoidance and minimization measures
included in the NMFS Programmatic BOs are similar to the general and species
protection measures developed as part of the Order and PEIR.

Multi-benefit projects have been identified as increasingly important to address multiple
factors that have led to degradation of ecosystems, habitats, and the species that
depend on them throughout the State. As stated in the PEIR (Section 1.1 Introduction
and Overview of the Order),

“A restoration project permitted by the Order may include multiple benefits, such as
groundwater recharge, recreation, flood management, water quality improvement,
and/or adaptation to climate change. Restoration projects permitted by the Order
may also contribute to the protection of existing and potential beneficial uses
identified in each of the nine Regional Water Quality Control Boards (Regional
Boards) water quality control plans (basin plans)."

An example of prioritization of multi-benefit projects throughout the State can be found
in the CDFW funding opportunities for multi-benefit ecosystem restoration and
protection projects under Proposition 1 (Water Quality, Supply, and Infrastructure
Improvement Act of 2014). The CDFW Proposal Solicitation Notice for Proposition 1
Fiscal Year 2021-2022 focuses on planning, implementation, acquisition, and scientific
study projects across multiple priorities, consistent with those identified in the Order
(e.g., groundwater recharge, flood management, water quality improvement, and/or
adaptation to climate change).
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In regard to including mitigation projects as being eligible for coverage under the Order,
and concerns stated about the Order potentially being used to permit underlying
projects, Order Section XIII.E.1. General Compliance:

“Enrollment and authorization of restoration projects under this Order are for the
discharges of waste associated with only the restoration action and shall not be
construed as authorization or any compliance determination for any related
underlying project or activity. Restoration projects serving as mitigation for a related
project or activity may be enrolled under this Order; however, this Order does not
include any findings regarding the underlying related activity’s impact to water
quality, public trust resources, or other matters of public interest. When considering
the impact of restoration projects under this Order, the approving Water Board
considers only those adverse changes that may result from approval of the new
restoration project, including multi-benefit projects that may include non-restoration
action elements (e.qg., recreation, flood protection).”

For example, a large underlying project not associated with a restoration project,
meeting the definition of a restoration project, and/or adhering the conditions in the
Order would not be permitted under this Order. Projects not meeting these requirements
can be authorized through other permitting methods.

Master Response 2: Construction General Permit and Stormwater Pollution
Prevention Plan (SWPPP) Requirements

Summary of Comments

Several commenters request clarification on the applicability of Clean Water Act Section
402 National Pollution Discharge Elimination System (NPDES) permits including the
General Permit for Storm Water Discharges Associated with Construction and Land
Disturbance Activities (Construction General Permit). Commenters questioned
references in the draft Order that allude to preparation of a SWPPP being a requirement
of the Order, which some commentors identified as excessively expensive.
Commentators suggest that as written in the draft, General Protection Measure WQHM-
2 and Condition XIII.E.9 may expand when the Construction General Permit or other
NPDES permits are required. Commentors also request clarification on potential overlap
between Section 402 NPDES permits and Section 401 Water Quality Certifications.

Response

Section 402 of the Clean Water Act describes discharges that must be authorized by an
NPDES permit. An NPDES permit further describes the scope of discharges covered.
The Order is not an NPDES permit. The Order does not change the scope of activities
that are required to obtain an NPDES permit, including coverage under the Construction
General Permit or a municipal separate storm sewer system (MS4) NPDES permit.
Moreover, the Order does not alter any of the requirements set forth in any applicable
NPDES permits. For example, the Order does not affect the requirement in the
Construction General Permit to prepare a SWPPP. More information about the
Construction General Permit and its requirements can be found on the State Water
Board’s Construction Stormwater Program website at
https://www.waterboards.ca.gov/water_issues/programs/stormwater/construction.html.
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The Construction General Permit covers land disturbing activities that result in a
disturbance of one or more acres, or less than one acre but are part of a larger common
plan of development or sale that totals one or more acres of land disturbance. The
Construction General Permit expressly states that it does not authorize the discharge of
dredged or fill material to a water of the state. If a project includes land disturbances of
one or more acres and discharges of dredged or fill material, then coverage under the
Order and coverage under the Construction General Permit would be necessary.

Order Condition XIIl.E.9. Construction General Permit Requirement and Order
Attachment A, A.5.2 GPMs WQHM-2 SWPPP and WQHM-3 Erosion and Sediment
Control Measures were revised to further clarify the intent to require compliance with
any applicable NPDES permit requirements, not to expand or limit the scope of any
NPDES permits. Whether any NPDES permits are required may be discussed during
the pre-application consultation. If project proponents determine, and the approving
Water Board concurs during the pre-application consultation, that obtaining coverage
under the Construction General Permit is not required, then the project proponent will
be in compliance with Order Condition XIII.E.9 and GPM WQHM-2. Early coordination
with the approving Water Board is encouraged to confirm compliance with
requirements.

Final Text for Order Condition XIIl.E.9. Construction General Permit Requirement:
This Order does not provide coverage under the Construction General Permit. As
applicable, project proponents shall maintain compliance with conditions described in,
and required by, NPDES General Permit for Storm Water Discharges Associated with
Construction and Land Disturbance Activities (Order No. 2009-0009-DWQ; NPDES No.
CASO00002, as amended or any subsequently issued permit). For ground disturbing
activities that do not require enrollment in Order No. 2009-0009-DWQ, the Notice of
Intent (NOI) will include appropriate erosion and sediment control measures to be
considered by the approving Water Board.

Final Text for Order Attachment A, GPM WQHM-2: SWPPP: All projects covered by
the NPDES General Permit for Storm Water Discharges Associated with Construction
and Land Disturbance Activities (Construction General Permit) will prepare and
implement the required, site-specific, storm water pollution prevention plan (SWPPP).

Final Text for Order Attachment A, GPM WQHM-3: Erosion and Sediment Control
Measures: For projects that do not require coverage under a NPDES permit per GPM
WQHM-2, the project proponent will develop and implement erosion and sediment
control measures (or plan), which will include appropriate BMPs to reduce the potential
release of water quality pollutants to receiving waters. BMPs may include the following
measures:

+ Employ tackifiers, soil binders, or mulch as appropriate for erosion control.

+ Install sediment control measures, such as straw bales, silt fences, fiber rolls, or
equally effective measures, at repair areas adjacent to stream channels,
drainage canals, and wetlands, as needed. Sediment control measures will be
monitored during and after each storm event for effectiveness. Modifications,
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repairs, and improvements to sediment control measures will be made as
needed to protect water quality.

+ No sediment control products will be used that include synthetic or plastic
monofilament or cross-joints in the netting that are bound/stitched (such as straw
wattles, fiber rolls, or erosion control blankets), and which could trap snakes,
amphibians, and other wildlife.

2 Responses to Individual Comments

This section contains the comment letters received on the Draft Order and Draft PEIR
and the State Water Board'’s responses to significant environmental issues raised in
those comments. Each letter, as well as each individual comment within the letter, has
been given a number for purposes of cross-referencing. Text changes made in
response to a comment have been made in the Final documents. These changes are
documented in Appendix H by strikeout where text was removed and by double
underline where text was added. The changes amplify, clarify, or make modifications or
corrections and do not change the results or conclusions of the Order or PEIR.

Table H-1 lists the parties (by cross-referencing number) who submitted individual
comments raising environmental issues on the Draft Order and Draft PEIR during the
public review period.

Table H-1

Comments on the Draft Order and Draft PEIR

Letter # Commenter

350SV-1 350 Silicon Valley

ACWA-1 Association of California Water Agencies

AMR-1 American Rivers

CALT-1 California Trout

CBD-1 Citizens Committee to Complete the Refuge
Center for Biological Diversity California Coastkeeper Alliance
Sierra Club California

CDFW-1 California Department of Fish and Wildlife

CDOT-1 California Department of Transportation

CLSN-1 California Landscape Stewardship Network

CVWD-1 Coachella Valley Water District

DSC-1 Delta Stewardship Council

DU-1 Ducks Unlimited

EPA-1 United States Environmental Protection Agency Region IX

IND-1 General Public, Jeff TenPas

IND-2 General Public, Trent Tuthill (Same comment letter as TCD-1)
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Table H-1

Comments on the Draft Order and Draft PEIR

Letter # Commenter

LACDPW-1 Los Angeles County Department of Public Works

LADWP-1 Los Angeles Department of Water and Power

LAND-1 Soluri Meserve, a law corporation on behalf of Local Agencies of the
North Delta

LSLT-1 League to Save Lake Tahoe

PCT-1 Placer County Tomorrow

RRK-1 Russian Riverkeeper

SCC-1 Coastal Conservancy

SFBRWQCB-1  San Francisco Bay Regional Water Quality Control Board

SYRCL-1 South Yuba River Citizens League

TCD-1 Trinity County District 3 Supervisor

TRPA-1 Tahoe Regional Planning Agency

TRRP-1 Trinity River Restoration Program

UAIC-1 United Auburn Indian Community, Tribal Historic Preservation
Department

VALW-1 Santa Clara Valley Water District (Valley Water)

VIEJAS-1 Viejas Band of Kumeyaay Indians

WWD-1 Westlands Water District
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Responses to Individual Commenters
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350SV-1 350 Silicon Valley

3508V-1

Public Comment
Restoration Projects Statewide Order

Deadline: August 13, 2021 by 12 noon SILICON
350VAiTEY

ECENVERNE—— N

by SWRCE Board Clerk on August 13, 2021

August 13, 2021

Comments on Public Workshop:
Sec. 401 wetlands restoration projects statewide,and supporting EIS

350 Silicon Valley, with more than 5,000 supporters in California, is pleased to submit the following comments
on the August 4, 2021 Public Workshop: Sec. 401 wetlands restoration projects statewide, and supporting EIS.

The State Water Board has previcusly issued a general water quality certification for small habitat restoration
projects that (a) shall not exceed five acres or a cumulative total of 500 linear feet of stream bank or coastline
and (b) qualify for the CEQA Class 33 Categorical Exemption (Cal. Code Regs., tit. 14, § 15333). Restoration
projects that fall outside the project size limits of the general water quality certification or small habitat 1
restoration must obtain individual water quality certifications and/or waste discharge requirements from the
State Water Board or Regional Water Quality Control Boards (Regional Boards). This process can be extremely
time-consuming and costly, and creates a significant hurdle that greatly contributes to, on average, a 10-year
timeline for restoration projects larger than the existing safe harbor.

Therefore, we are happy to see that a draft General Order for Clean Water Act Section 401 Water Quality
Certification and Waste Discharge Requirements for Restoration Projects Statewide dated June 30, 2021 has
been issued. When finalized, this order will greatly streamline the process for restoration projects larger than
five acres. -

We fully support the draft General Order and offer one suggestion for the Boards’ consideration.

The draft General Order should specify up front that consideration and application of the Endangered Species
Act (ESA} is required as part of the review of restoration projects under consideration—as noted in Appendix A, 2
A.5.4, p. 40 and footnote 10; and consonant with the existing CEQA exemption for smaller projects do (see
§15333(a)). We believe it is essential to emphasize to project applicants when they begin the permit

application process that the ESA will be considered on larger projects as well. 1

Wetland restoration is an important tool in combating climate change—as it provides for mitigation against
rising sea levels, provides for carbon sinks, and helps to restore the native plant life that is important to support 3
the health of the critical California biosphere reserves. With the addition of language incorporating ESA
considerations, we are very happy to provide our full support to the draft General Order. L

Thank you for the opportunity to comment on this important matter.

Sincerely,

)

Janet Cox
Legislation Director
350 Silicon Valley

4546 El Camino Real B10 #200, Los Altos, CA 94022 « https:/Aww.350siliconvalley.org
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350SV-1 350 Silicon Valley

Responses to Comments from 350SV-1 350 Silicon Valley
350SV-1-1:

The State Water Board appreciates 350 Silicon Valley’s (350SV) comments supporting
the adoption of the Order. For clarification, the Order has not been adopted but will be
considered by the State Water Board for adoption once the response to public
comments and CEQA PEIR process is complete.

350SV-1-2:

See PEIR Section 2.5 Authorizations and/or Permits that May Be Required for
Restoration Projects for a list of authorizations or permits that may be required for
restoration projects authorized under the Order.

As described in Order Section IV. Project Purpose, the Order intends to provide
authorization for restoration projects that meet the eligibility criteria in the Order, but do
not qualify for authorization under the Order for Small Habitat Restoration Projects.
350SV-1-3:

The State Water Board appreciates 350 Silicon Valley’s (350SV) comments supporting
the adoption of the Order.
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ACWA-1 Association of California Water Agencies

Public Comment ACWA-1
Restoration Projects Statewide Order .

ﬁ CW ﬁ ' Deadline: August 13, 2021 by 12 noon

Association of California Water Agencnes

Sent via ELECTRONIC MAIL to co

August 13, 2021

Jeanine Townsend, Clerk to the Board E@EHWEI

State Water Resources Control Board by SWROB Board Glerk on August 1, 2021
P.O. Box 100, Sacramento, CA 95812-2000

RE: Association of California Water Agencies’ Comments — Proposed General Order
for Restoration Projects Statewide

Dear Ms. Townsend,

The Association of California Water Agencies (ACWA) appreciates the opportunity to
provide public comments to the State Water Resources Control Board (State Water
Board) on the Proposed General Order for Clean Water Act Section 401 Water Quality
Certification and Waste Discharge Requirements for Restoration Projects Statewide
{proposed General Order) and draft Program Environmental Impact Report (PEIR). ACWA
represents more than 460 public water agencies that collectively deliver approximately
90 percent of the water in California for domestic, agricultural, and industrial uses.

ACWA appreciates and strongly supports the State Water Board’s proposed General
Order and PEIR, which is critically needed to streamline permitting for, and accelerate
implementation of, habitat restoration projects throughout the state in an
environmentally protective manner. ACWA anticipates that the proposed General
Order, particularly if adopted with ACWA’s below comments included, will help reduce 1
expenses that encumber restoration projects, reduce the permitting time for restoration
projects, improve ecological functions and services of degraded habitats, increase
habitat connectivity, improve water quality, increase sequestration of carbon, and
increase watershed resilience to climate change throughout the state. ACWA also
anticipates that by reducing “green tape” and related restoration project delays and soft
costs, the proposed General Order will allow restoration project proponents to devote a
larger share of grant funds and agency staff resources to actual habitat improvements
“on the ground,” which will benefit wildlife, waterways, and communities in California.

ACWA believes that the draft General Order and associated PEIR provide a streamlined,
yet environmentally thorough, protective, and robust permitting process for restoration
projects. ACWA additionally notes that the proposed General Order would be consistent
with the goal of the Water Resilience Portfolio to align and improve permitting to help
incentivize more multi-benefit and multi-partner restoration projects. In this regard,

980 9th Street, Suite 1000, Sacramento, CA 95814 « (916) 441-4545
400 North Capitol Street NW, Suite 357, Washington, DC 20001 - (202) 434-4760
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Ms. Jeanine Townsend
State Water Resources Control Board
August 13, 2021 e Page 2

ACWA particularly appreciates the inclusion of Section E.1 in the proposed General N
Order, which clarifies the conditions that would be applicable when the proposed

General Order is used to authorize (a) mitigation projects for otherwise legally

permitted and authorized activities, and (b) multi-benefit projects that include non- 1
restoration elements. cont.

ACWA has noted in its review that some small, but important additions to the proposed
General Order could help to even further incentivize and assure streamlined permitting
of restoration projects. To that end, ACWA asks the State Water Resources Control

Board to consider the following comments. 1

Comment 1 — Clarify and assure that quantity-based compensatory mitigation
requirements do not preclude the use of the proposed General Order for approval of
restoration projects that, by design, convert aquatic habitat types to restore more
natural hydrologic functions and improve ecological services.

ACWA suggests that Section 1.2 of the proposed General Order be revised to state that
projects designed to return existing features to a more natural hydrologic condition
and/or aquatic habitat type, resulting in greater ecological functions and services
overall, need not provide a specific quantity (acreage or linear feet) of a degraded
habitat type as mitigation. We have concerns that Section I.2 currently runs the risk of
being read as a mandate that applicants must provide a specific quantity of in-kind 2
mitigation for low value habitat types that are intentionally converted to higher value
habitat types, in addition to providing the intended lift in ecological functions and
services. When quantity-based mitigation is mandated by water boards for restoration
projects designed to convert low function and service habitat types for the benefit of
the environment, that mandate can preclude the implementation of such restoration
projects because it imposes expensive, and sometimes infeasible, quantity-based
compensatory mitigation requirements.

Clarifying that the increase in habitat functions or services resulting from a restoration
project alone may be sufficient mitigation for the project would prevent unnecessary
restoration project delays and hurdles, and better assure that the proposed General
Order works to expedite environmentally beneficial projects at a larger scale.

Comment 2 — Clarify and assure that restoration projects which provide
environmental benefits, but that do not eliminate historical facilities altogether, can
be expedited under the proposed General Order.

ACWA suggests adding clarifications to Attachment A to assure that restoration projects
that provide environmental benefits as compared to existing conditions can be
approved, even if those projects will not completely eliminate or rectify historical or
cultural watershed modifications. Attachment A of the proposed General Order as
currently written runs the risk of demanding “environmental perfection,” at the expense 7
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Ms. Jeanine Townsend
State Water Resources Control Board
August 13, 2021 e Page 3

of encouraging and expediting environmentally “good” and beneficial restoration N
projects.

Currently, many restoration projects that would result in environmental benefits as
compared to existing, historically modified conditions encounter major permitting
hurdles and delays because the scope of the project and a water agency’s public health 3
and safety mandates allow improvements to, but preclude the elimination of certain cont
historical facilities. While the historical facilities must remain in place for public health
and safety reasons, they often can be redesigned and retrofitted, or operated in a
different manner to restore habitats and provide other environmentally valuable
functions and services. Often these projects are precluded because, while
environmentally beneficial and useful, they do not attain “environmental perfection,”

which is often defined as the elimination of the facility altogether.

Therefore, ACWA recommends further clarifying in Attachment A to the proposed
General Order that restoration projects providing environmental benefits, but not
eliminating historical facilities altogether, can be expedited under the General Order.

Comment 3 — Clarify restoration project success and focus long-term project
management responsibilities for restoration projects to better incentivize such work.

ACWA suggests it would be beneficial to clarify in the proposed General Order the long-
term management goal of restoration projects. The proposed General Order should
incorporate a mechanism for State Water Board “sign off” on the success of restoration
projects so that applicants’ responsibilities and efforts are focused to the scope of the
restoration projects, and complete after meeting success criteria. We are cognizant that 4
restoration project effort duration can vary depending on the work being done, and
believe that clarifying the goal of restoration projects to develop natural, self-sustaining,
habitat types that change over time in response to watershed conditions would simplify
and incentivize permitting of such projects, and reduce applicant concerns regarding
retention of extended liability in perpetuity for natural habitat succession and/or
potential ongoing ecological function and service effects of restoration projects.

Comment 4 — Clarify NPDES requirements and applicability to the proposed General
Order.

ACWA suggests that the proposed General Order and appendices be revised to clarify that 5
National Pollutant Discharge Elimination System (NPDES) permits are not applicable to, and
not required for projects that do not result in discharges of waste or pollutants to Waters of
the United States (US). Clarification is requested in section IX.E.9 and IX.E.10 on page 13,
and A-18, A-39. Further, many applicants already have individual NPDES permits that cover
construction projects that occur within the Municipal Separate Storm Sewer System permit
boundary. This request seeks clarification that the proposed General Order’s requirements
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Ms. Jeanine Townsend
State Water Resources Control Board
August 13, 2021 e Page 4

to comply with NPDES permits do not conflict with the requirements of the underlying 5
NPDES permits themselves. cont.

Comment 5—The proposed General Order cuts “green tape” and will expedite public
water agencies’ implementation of specific restoration projects.

Specific public water agency projects planned for 2022 and beyond that could be eligible
to use the proposed General Order include, but are not limited to:

e The City of Sacramento, in partnership with the Water Forum, and other regional
stakeholders, has 10 river sites that are slated for restoration projects over the
next 15 years including Lower Sunrise, Lower Sailor Bar, and Nimbus Basin.

¢ Sonoma County Water Agency’s Dry Creek Habitat Modification Projects will
continue off channel and side channel enhancement work to satisfy Russian
River Section 7 obligations.

¢ The Modesto and Turlock Irrigation Districts have developed the Tuolumne River 6
Management Plan (TRMP) for the proposed operations, improvements, and
resource protection measures under a new Federal Energy Regulatory
Commission license for the Don Pedro Project. The TRMP proposes a suite of
habitat management projects such as a gravel augmentation program,
experimental gravel cleaning, increased habitat complexity through site-specific
enhancements, and water hyacinth removal.

e The Santa Clara Valley Water District’s Almaden Lake Improvement Project
would restore the channel and floodplain of Alamitos Creek through Almaden
Lake, which is a historical gravel mining pit. In addition to restoring a continuous
natural creek and riparian corridor, the project would improve passage
conditions for steelhead and remove a significant source of mercury pollution to
the Guadalupe River.

e Coachella Valley Water District (CYWD) Projects that will benefit include: CYWD's
proposed Constructed Habitat project developed to satisfy the Coachella Valley
Multiple Species Habitat Conservation Plan; as well as the multi-state agency and
stakeholder agency project effort: the Salton Sea Management Program 10-year
plan.

ACWA appreciates the State Water Board’s consideration of these comments. If you
have any questions regarding these comments, please contact me at NickB@acwa.com 7
or (916) 441-4545. 1

Sincerely,

A

/1 N J—zﬂf«

Nicholas Blair
Regulatory Advocate
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Ms. Jeanine Townsend
State Water Resources Control Board
August 13, 2021 e Page 5

cc: The Honorable E. Joaquin Esquivel, Chair, State Water Resources Control Board
The Honorable Dorene D’Adamo, Vice Chair, State Water Resources Control
Board
The Honorable Laurel Firestone, Board Member, State Water Resources Control
Board
The Honorable Sean Maguire, Board Member, State Water Resources Control
Board
The Honorable Nichole Morgan, Board Member, State Water Resources Control
Board

Ms. Eileen Sobeck, Executive Director, State Water Resources Control Board
Mr. Jonathan Bishop, Chief Deputy Director, State Water Resources Control
Board

Mr. Phillip Crader, Deputy Director, Division of Water Quality, State Water
Resources Control Board

Mr. Dave Eggerton, Executive Director, Association of California Water Agencies
Ms. Cindy Tuck, Deputy Executive Director for Government Relations,
Association of California Water Agencies

August 16, 2022
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ACWA-1 Association of California Water Agencies

Responses to Comments from ACWA-1 Association of California Water Agencies
ACWA-1-1:

The State Water Board appreciates Association of California Water Agencies’ (ACWA)
comments supporting the adoption of the Order.

ACWA-1-2:
The Order Section V. Project Description includes the definition of a restoration project
as:

“...one that would result in long-term net increase in aquatic or riparian resource
area functions and/or services through implementation of the eligible project types,
relevant general protection measures (GPMSs), and consideration of design
guidelines, summarized below and described in detail in Attachment A, Order
Description and Eligibility.”

The definition’s use of net increase in functions and services indicates a project must
have a net environmental benefit and result in an overall enhanced and/or restored
environmental condition. Furthermore, the approving Water Board determines if a
proposed project meets the definition of a restoration project and is eligible for
authorization under the Order. The approving Water Board also determines if a
proposed project adopts and implements all appropriate GPMs and CEQA mitigation
measures appropriate for authorization under the Order.

No revisions are included in the Order or PEIR because of this comment.

ACWA-1-3:

As discussed above for response to comment ACWA-1-2, the definition of a restoration
project uses net increase in functions and services and does not specify requirements
to remove all historical features. Projects not meeting conditions of the Order can be
authorized through other permitting methods. No revisions are included in the Order or
PEIR because of this comment.

ACWA-1-4:

Order Xlll.G.4. Monitoring Plan requires project proponents to develop a monitoring
plan that identifies measurable performance standards and success criteria, methods to
determine whether performance standards have been met, a timeframe and
responsibility party for achieving the performance standards, and a reporting schedule.
Further, Order XIII.I.3. Restoration and Monitoring Impacts prescribes extending the
monitoring period if performance standards have not been met. Order Attachment D,
Reporting and Notification Requirements apply to all projects authorized under the
Order. As presented in Order Attachment D, the approving Water Board must issue a
Notice of Project Complete Letter to affirm the project has completed applicable post-
construction monitoring requirements, permit requirements, and achieved performance
standards. The Notice of Project Complete Letter would not be issued until the project
has achieved performance standards.
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ACWA-1-5:
See Master Response 2: Construction General Permit and SWPPP Requirements.

The Order is not an NPDES permit. It does not provide authorization to discharge under
Clean Water Act Section 402. The Order would not alter the scope of activities that may
be required to obtain an NPDES permit or the requirements of any NPDES permits. As
stated in Order Condition XIII.G.2. Pre-Application Consultation, the approving Water
Board will review draft project materials and provide project-specific guidance during the
pre-application consultation. During the pre-application consultation, the project
proponent and the approving Water Board may discuss whether the project proponent
must obtain or maintain coverage under any other permits, such as NPDES permits.
Early coordination with the approving Water Board is encouraged to confirm compliance
requirements.

ACWA-1-6:
The State Water Board appreciates ACWA’s comments supporting the adoption of the
Order.

ACWA-1-7:
The State Water Board notes the contact name and number for ACWA.
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AMR-1 American Rivers
AMR-1
Public Comment

Restoration Projects Statewide Order
American Rivers Deadline: August 13, 2021 by 12 noon
RIYERE CONMECT US*

Aupnsti12, 2021

Jeanine Townsend, Clerk to the Board
State Water Resourees Control Board

T, Box 100, Sacramenta, Ch ogBiz-2000
Ielivered via email to: commentletters @waterboards ca.pov D
Subject: Comments — Restorabion Proects Statevide Order |m-s'.':-:u W bor M_'|

Dear Is. Townsend,

Amencan Bivers recaved the Wotiee of Opportunity for Publie Commment and Board Warkshop i
far the Propased Order for Clean Water At Section 401 Water Certification and Waste
Inscharge Requirements for Bestorabon Projects Statevade [Order}. Thank you for the
oppartunity ta comment.

American Bivers is a national or ganization forused on protecting wild overs, restmring damaged
rivers and sonserving clean water for people and nature. We are aleader in meadow and
floodplain restoration in California. We have over a decade of restarabion experience and with
oveT 15 restoration projedts implemented. We were a founding member of the Sierra Meadows
Partnership [P} and co-authored the Sierra Meadows Strategy, an "all-hands, all-lands"
appraach to increasing the pace, scale and efficary of mead ow restaration and protechon
thronghoutthe Greater Sierra Nevada. Amencan Rivers alsa leads the SWIF Remlatory
Warkgroup and co-leads the Permithng and Enpineenng Warkgroup of CDFW's Bestoration
Leaders Group, both simed at improving permiting and environmental compliance for
restorabon projects.

We strongly support the State Water Resourees Control Board's [State Water Board} proposed
Urder and Prograrmmatic Enviranmental Impact Beport [PEIR], which will help to aceelerate
implementation of greatly needed hatitat restamation projects throughout the state. Permmthng
and environmental compliancee is acknowledred by the SKE as an anerous, Hme consuming and
castly component of mead ow restoration projects and is recognized as a botleneck for
implementation an the ground. There is a need to streamline permithing processes for
restarabon projects to inerease the pace and scale of restoration to meet the tarpets of state and
federal agendes, and o achieve benefits at theregional scale. To this end, programmatc
permits and CEO compliance For restorabion projerts have been a prionty of the SMF @nee
2017. The proposed Order and PEIR wanld address this prionty

The process of obtaining an individual permit for & restoration praject can be mch mare bme-
consuming and expensive compared to permithing under a pre-written General Order that
provides programmatic coverage. Having this Order in place will help save time and moner and
avoid delays for eritically needed restoration projects that restare degraded habitats, increase
habitat ronnechvity, improve water quality, sequester carbon, and increase our resilience to
climate change —all of which benefit valdlife, waterways, and people. Having a mare effiment
process in place is an important incentive to complete more restoration projects in a Hmely
manner and will malke better use of grantfunds and agency staff resourees. It wall also help
prantees complete projects within limited prant tmeframes, & frequent challenge wath lang
permithng bmehnes. In addibon, the Order will incentivize larper restoration prajects that are
often needed to address the root causes of depradation, which are precluded from using the

1101 1ehEreel, B0 | Sule 1400 | Veshing lon, DG 20005 | 312-346-7990 | omsroan A wmorg
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AMR-1

Section 401 General Water Quality Certification for Small Habitat Restoration. Specifically, N
although most of American Rivers’ meadow restoration projects fit the 5 acres criteria, they were
typically precluded based on the 500 linear feet of stream channel eriteria. Another frequent
cause of project delay is CEQA compliance. We are hopeful that the PEIR associated with the
project will provide a streamlined process for CEQA that will improve state agencies’ willingness
to accept the role of lead agency and decrease CEQA timelines.

The current draft Order and associated PEIR provide an environmentally thorough, protective, cont.
and robust permitting process that will help applicants better meet state requirements. We urge
the State Water Board to certify the PEIR and prioritize adoption and active staff use of this
Order to streamline permitting and environmental compliance. This is needed to increase the
pace and scale of restoration to achieve the landscape level benefits needed for climate
resilience. This is especially urgent under the drought conditions California is currently
experiencing and is predicted to continue to experience under climate change. We also ask the
Board to maintain a clear, implementable, and efficient Order as public comment is considered.

In addition to voicing support for the draft Order and associate PEIR, we provide additional
specific comments below.

Additional Comments

The new procedures for Section 401 compliance adopted in April 2020 introduced additional
items (especially additional plans) that can be required on a case-by-case basis, some specific to
Ecological Restoration and Enhancement Projects (as defined by the procedures). Development
and multiple reviews of additional items is onerous and can result in delay of project times. This
trend toward additional requirements, especially specific to ecological restoration and
enhancement projects, is counter to streamlining permitting for ecological benefit. In review of
the Order, we note the potential need for numerous plans in addition to the NOI, including the
Monitoring Plan (Order Section G.4), Dewatering Plan (Order Section A.5.2 General Protection 2
Measure IWW-6), Erosion Control Plan (Order Section A.5.2 General Protection Measure
WQHM -3) and Revegetation Plan (Order Section A.5.2 General Protection Measure GPM-15).
We urge the State Water Board to consider the time and capacity burden on the permitee to
develop, undergo multiple reviews and report on additional items under the Order and to aim to
reduce this burden to the extent practical be restricting the number of items and /or providing
sideboards for agency review. Standardized templates may also help with this issue. 1

Order Section XIII. E.q Construction General Permit Requirement and Section a.5.2
General Protection Measure WQHM 2: Stormwater Pollution Prevention Plan.

As written, these sections appear to indicate that if the project includes 1 acre of
construction (disturbance) in general, it will require coverage under a NPDES General
Permit for Storm Water Discharges Associated with Construction and Land Disturbance
Activities (General Permit) and a Stormwater Pollution Prevention Plan (SWPPP). In
American Rivers and other restoration practitioners experience, the criteria to trigger the
need for a General Permit and SWPPP has been defined as 1 acre of construction in the 3
upland (i.e. outside Waters of the State). We urge the State Board to continue with the
criteria as American Rivers currently understands it and clarify in the language of the Order.

In addition, the requirements of the General Permit are highly duplicative where a Section
401 Water Quality Certification is already being issued for an aquatic restoration project.
Thus, the need to acquire both seems duplicative for these types of projects. Further, the
General Permit triggers the need for a SWPPP which requires hiring a Qualified SWPPP v

2
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AMR-1

Developer and typically costs approximately $5000-$6000 dollars. This also triggers the N
need for a Qualified SWPPP Practitioner to implement the SWPPP during construction,
further adding to grant-funded project costs and project complexity.

Through discussions with the Central Valley Regional Water Quality Control Board, veteran 3
meadow practitioners established that if all project components, including upland activities
(e.g. access routes, staging areas, etc.) are included in the Area of Potential Effects (APE) for cont.
Section 404/401 compliance, then the Section 401 provides water quality protections for all
project activities, obviating the need for a separate General Permit. This creates cost
savings, expedites approval and reduced complexity for construction. However, this
interpretation has not been universally accepted, creating uncertainty. We further urge the
State Water Board to adopt and codify this interpretation in the Order, to provide
streamlined and reduced costs for restoration projects. 1

Order Section XTI Application Fees states: “Authorization of a project under this Order is not T
determinative of whether a project is a restoration project in the context of the fee
schedule.” This creates undue confusion about the fee schedule. We recommend that if the
project meets the definition of a restoration project under the Order, it should meet the
categorical fee for a restoration project.

Order Section XIII. C.4 Post-Construction states: “If the proposed project includes ground
disturbance, when conducting post-construction monitoring, visually inspect the project site
during the rainy season (October 1 — April 30) until a Notice of Project Complete Letter is
issued to ensure excessive erosion, stream instability, or other water quality pollution is not 5
occurring in or downstream of the project site.” Sierra meadow project sites are frequently
inaccessible from approximately November to May/June due to snowpack and road
closures. Consider adding caveat language to address this — eg. “unless not safely
accessible.”

Order Section X111 E.5 states “the project proponent must, at all times, fully comply with
engineering plans, specifications, and technical reports submitted to support approval of a 6
project under this Order...” Restoration projects typically require some degree of field fit.
This does not provide flexibility to allow for field fit. Consider revisiting in this context.

Order Section A.4.6 Floodplain Restoration states: “floodplain restoration project proposals will T
include information regarding considerations for water supply (channel flow, overland flow, and
groundwater), water quality, and reliability; risks of channel changes; and channel and 7
hydraulic grade.” This is the only Category that includes language about information that should
be included. This is inconsistent with the other Category descriptions and we suggest removing

the language, so it is not misused as requirements. 1

Order Section A.4.10 Establishment, Restoration, and Enhancement of Stream and Riparian
Habitat and Upslope Watershed Sites. We support the incorporation of Upslope Watershed
Sites, as addressing these features is key to integrated watershed restoration. We suggest also 8
including addressing the impacts of legacy railroad grades, which can also result in detrimental
downstream effects.

requirement of a biologist seems duplicative with requirements that would be included under
the Section 1600 Lake and Streambed Alteration Agreement (I.SA). This could cause confusion

3

Order Section A.5.2 General Protection Measure GPM-5: Environmental Monitoring. The l
9
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AMR-1
if there are differences between the requirements of each permit document. This type of N 9
monitoring seems more appropriately left to the LSA rather than as an inclusion in the Water cont

Quality Certification. Consider removing.

Order Section A.5.2 General Protection Measure VHDR-5: Revegetation Monitoring and
Reporting calls for “a standard of success of 60% absolute cover compared to an intact, local
reference site.” Appropriate reference sites can be challenging to find and can complicate project 10
monitoring. We suggest that a comparison to pre-project conditions at the project site could
serve the same purpose.

Order Attachment B Draft Notice of Intent, Section VIII.A Total Project Areas states “Identify T
the acreage and linear feet of the aquatic and upland areas comprising the project site.” It is

unclear whether this is asking for the area within the project boundary (e.g. 100 acres) or the 11
area of activities/disturbance, for example as used to determine project area to meet the CEQA
Small Habitat Restoration criteria (e.g. 4 acres). Consider rewording to clarify what is desired.

PEIR Section 1.3.2 Screening of Individual Restoration Projects, notes that a project must meet
the following requirements to be eligible for coverage under the Order. It states “Proposes
construction and operation and maintenance methods consistent with those described in
Section 2.7, Typical Construction, Operation, and Maintenance Methods.” We noted that the 12
Typical Construction, Operation and Maintenance Methods are not included in the Order itself,
only in the PEIR. If compliance with this Section is a requirement for eligibility under the Order,
we suggest this information should be included in the Order itself or be referenced in the Order
in case proponents do not read the full PEIR.

PEIR Section 1.2.3 Determining the Next Steps under CEQA. We appreciate that this section

provides information about how agencies, especially agencies other than the Regional Water
Boards, can utilize the PEIR. The scenarios are helpful to illustrate the process. Under Scenario
1, we suggest clarifying what type of document is needed in preparation of the notice of
determination (e.g. a project description that includes General Protection Measures and
mitigation measures). In addition, we are beginning to engage with the California Board of 13
Forestry and Fire Protection’s California Vegetation Treatment Program (CalVTP), which
provides a PEIR for fuel reduction activities. They have developed a number of supplemental
materials and templates to guide use of the CalVTP for CEQA compliance available here:
https://bof fire.ca.gov/projects-and-programs/calvip/how-to-use-the-calvtp/ These materials
have been very helpful. We suggest the State Board develop similar materials to facilitate use of

the Order’s PEIR.
Sincerely,
(7Mu %M
Julie Fair
Director, Headwaters Conservation
American Rivers

Jfair@americanrivers.org
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AMR-1 American Rivers

Responses to Comments from AMR-1 American Rivers
AMR-1-1:

The State Water Board appreciates American River's (AMR) comments supporting the
adoption of the Order and certification of the PEIR and information on AMR.

AMR-1-2:

The Order requirements are consistent with the standard 401 Certification permitting
process, including those prescribed by the State Wetland Definition and Procedures for
Discharges of Dredged or Fill Material to Waters of the State, which became effective
on May 28, 2020. Only relevant reports would be required by the approving Water
Board based upon the details of project activities being proposed. For example, if
channel dewatering is not required for project construction, a dewatering plan would not
be required. The Order would not add additional burden to the permitting process, in
fact, the Order is more tailored to restoration projects compared to those prescribed in
the Dredge or Fill Procedures.

AMR-1-3:
See Master Response 2: Construction General Order and SWPPP Requirements.
AMR-1-4:

As presented in Order Section XlI. Application Fees, the approving Water Board will
confirm the correct fee amount according to current fee regulations at the time of NOI
submittal. “Authorization of a project under this Order is not determinative of whether a
project is a restoration project in the context of the fee schedule. Projects authorized
under this Order may not automatically qualify for a particular fee discharge category.”

In the 2021-2022 fee schedule, a reduced fee is available for only restoration projects
that meet the definition of an Ecological Restoration and Enhancement Projects (EREP)
set forth in the Dredge or Fill Procedures. Not all projects authorized under the Order
would meet the definition of an EREP. The fee structure, including how costs are
structured for restoration projects, may change in the future. The fee schedule is
adopted on an annual basis by the State Water Board. Interested stakeholders may find
more additional information about the fee schedule on the State Water Board's Fees
website at https://www.waterboards.ca.gov/resources/fees/.

No revisions are included in the Order or PEIR because of this comment.

AMR-1-5:

In response to this comment, Order Section XlII.C.4. Post-Construction was revised as
follows:

“If the proposed project includes ground disturbance, when conducting post-
construction monitoring, visually inspect the project site at least monthly or at an

interval agreed to by the approving Water Board during the rainy season (October 1
— April 30) unless not safely accessible (e.q., high flows, inundation, ground
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saturation) or visually accessible (e.q., meadows covered in snow, area inundated
with high turbidity water) until a Notice of Project Complete Letter is issued to ensure
excessive erosion, stream instability, or other water quality pollution is not occurring
in or downstream of the project site. If water quality pollution is occurring, contact the
Water Board staff member overseeing the project within three (3) working days. The
Water Board may require the submission of a Violation of Compliance with Water
Quality Standards Report. Additional permits may be required to carry out any
necessary site remediation.”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

AMR-1-6:

Order XIII.B.3.d. Project Modifications states, “Minor or non-material changes may be
addressed with an 'Order Deviation' as provided in Attachment F. The approving Water
Board will review the notification and determine whether the deviation can be approved
under this Order or is subject to additional permitting requirements.”

Therefore, if minor or non-material changes are required, an Order deviation(s) should
be reported to the approving Water Board (per the instructions in Attachment F) for
review and authorization prior to implementation at the project site.

No revisions are included in the Order or PEIR because of this comment.
AMR-1-7:

In response to this comment, Order, Attachment A, Section A.4.6 Floodplain
Restoration was revised as follows:

“Project proposals to create off-channel or side-channel habitats, floodplain
restoration will include as appropriate information regarding considerations for water
supply (channel flow, overland flow, and groundwater), water quality, and reliability;
risks of channel changes; and channel and hydraulic grade.”

This revision does not change the analyses or conclusions in the Draft Order or Draft
PEIR.

AMR-1-8:

In response to this comment, Order Section A.4.10. Establishment, Restoration, and
Enhancement of Stream and Riparian Habitat and Upslope Watershed Sites was
revised as follows:

“In addition, infrastructure located along streams and in riparian areas may be
removed or relocated. The primary purpose of infrastructure removal is to eliminate
or reduce impacts on riparian areas and vegetation, improve bank stability, reduce
erosion, reduce sedimentation into adjacent streams, and provide for native
revegetation or natural native plant recruitment. Among the types of infrastructure
that could be removed or relocated are boat docks, boat haul-out locations,
campgrounds and campsites, day-use sites, roads/trails, and off-highway/off-road
vehicle routes, and legacy railroad grades that affect aquatic resources or riparian
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habitat. See Section A.4.7, Removal or Remediation of Pilings and Other In-Water
Structures, for further detail on removal of in-water structures.”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

AMR-1-9:

In response to this comment, GPM-5, Environmental Monitoring in Order Attachment A
was revised as follows:

“As required in the NOA-er-otheragency-permit, a bioloegist-er-resource specialist

will ensure that all applicable protective measures are implemented during project

construction. The agenecy-approved-biologist-or resource specialist will have

authority to stop any work if they determine that any permit requirement is not fully
implemented. The agenecy-approved-biologist-or resource specialist will prepare and
maintain a monitoring log of construction site conditions and observations, which will
be kept on file.”

Furthermore, the approving Water Board could accept a biologist required in a CDFW
Lake and Streambed Alteration Agreement (LSAA) as the resource specialist if the role
is similar. These revisions do not change the analyses or conclusions in the Draft Order
or Draft PEIR.

AMR-1-10:

In response to this comment, GPM VHDR-5, Revegetation Monitoring and Reporting
was revised as follows:

“All revegetated areas will be maintained and monitored for a minimum of 2 years
after replanting is complete and until success criteria are met, to ensure the
revegetation effort is successful. The standard for success is at least 60% absolute

cover compared to pre-project conditions at the project site or at least 60% cover
compared to an intact, local reference site (or an available reference site accepted

by the approving Water Board).60%absolute-cover-comparedto-an-intact-tocal
reference-site- If an appropriate reference site or pre-project conditions cannot be

identified, success criteria will be developed for review and approval by the
approving Water Board on a project-by-project basis based on the specific habitat
impacted and known recovery times for that habitat and geography. The project
proponent will prepare a summary report of the monitoring results and
recommendations at the conclusion of each monitoring year.”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.
AMR-1-11:

Order Attachment B NOI, Section VIII, Table A, Total Project Areas refers to the total
project area within the project boundary or project limits, including all areas of direct
disturbance and temporary access and staging. Order Attachment B Section VIII,
Table B Temporary and Permanent Project Impacts and Benefits to Water of the State
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refers to the areas of direct activities or direct disturbance for project construction/
implementation. The impact areas presented in Table B will likely be smaller than the
total project limit areas presented in Table A. The description of information requested
in both tables is consistent with the current standard application form for discharges of
dredged or fill material to waters of the state.

No revisions are included in the Order or PEIR because of this comment.
AMR-1-12:

As stated in the PEIR Section 2.7 Typical Construction, Operation, and Maintenance
Activities and Methods, the Order does not promote construction or operation and
maintenance of specific facilities or other specific physical actions by the State Water
Board. The typical construction, operation, and maintenance methods in the PEIR are
reasonably foreseeable methods that may be used to implement the types of projects
and actions that might be taken in the future. These descriptions are not a requirement
of the Order.

No revisions are included in the Order or PEIR because of this comment.
AMR-1-13:

The State Water Board may develop supplemental materials and/or templates to guide
use of the Order after adoption and will notify the public upon release of any such
materials.

No revisions are included in the Order or PEIR because of this comment.
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CALT-1 California Trout

CALTA1

Public Comment
Restoration Projects Statewide Order

E== CALIFORNIA TROUT Deadline: August 13, 2021 by 12 hoon

August 13, 2021

Jeanine Townsend, Clerk to the Board

State Water Resources Control Board

P.O. Box 100, Sacramento, CA 95812-2000

1001 I Street, 15th floor, Sacramento, CA 95814
email to: commentletters@waterboards.ca.gov.

by SWRCB Board Clerk on August 13, 2021

SUBJECT: Comments on the State Water Resources Control Board Order for Clean Water
Act Section 401 Water Quality Certification and Waste Discharge Requirements for
Implementation of Large Habitat Restoration Projects Statewide

Thank you for the opportunity to review the extensive documentation provided for the
Statewide Restoration General Order (Ordet) and the accompanying Programmatic EIR. On
behalf of my organization - California Trout, I have reviewed as much of the documentation
as possible in the review period provided and commend the State Water Board for

developing this Order.

Founded in 1971, California Trout (CalTrout) is a leading nonprofit organization whose
mission is to ensure resilient, wild fish thriving in healthy waters for a better California. Itis
our belief that abundant wild fish mdicate healthy waters and that healthy waters benefit all
Californians. We are dedicated to solving California’s complex resource issues while

balancing the needs of wild fish and people.

We currently have more than sixty large-scale, "boots on-the-ground” conservation projects
underway at various stages of project development, many of which will require permitting
authonzations. The State Water Board’s General Order and PEIR will establish an
authonzation process to obtain CEQA authornization more efficiently for many of our
environmentally beneficial restoration activities. We strongly support the State Water Board’s
proposed action and acknowledge the Order will help expedite regulatory approval for large
restoration projects while ensuring appropriate protective measures are in place. In addition,
the Order will enable our organization and other restoration practitioners to save precious
funding resources and allow those resources to be put toward accomplishing mozre beneficial
on-the-ground restoration activities.

The Statewide restoration General Order appears very clear, comprehensive, well needed,
and right on the money.

The North Coast region is a high priority area for investment of State bond funds, Federal
recovery programs for ESA-listed species, and other fundmg resources to protect
watetsheds, tivers and streams, riparian habitat, wetland and estuarine habitats, and water
quality. The comprehensive coverage provided by the Order appears to suit the needs of
most, if not all, the project types that are designed and implemented by my organization in
the North Coast region. A 4
1380 9" Street, Arcata CA 95521
Phone: (707) 845-7810 E-mail: dmierau@caltrout.org
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=== CALIFORNIA TROUT

We strongly encourage the State Water Board to coordinate with other state and local N
agencies, especially the CA Department of Fish and Wildlife, the California Coastal
Commission, the State Lands Commuission, and county planning departments to facilitate
their recognition of the CEQA authorization provided under the Order for issuing permits. 1
Without this fundamentally important step, the value and utility of the Order will be greatly cont.
diminished. CDFW needs to recognize the Order to enable their issuance of both a Lake and
Streambed Alteration Agreement (Section 1600) and a Restoration Management Permit for
CESA compliance. 4

Please consider that areas along the North Coast are currently experiencing sea level rise that
1s outpacing our ability to design, permit, and implement restoration projects. As I am sure
you are aware, areas in the Coastal Zone are subject to the Coastal Act administered by the
Coastal Commussion. Restoration projects implemented in the coastal zone must therefore
obtain a coastal development permit, which is frequently the most challenging and 2
constraming permitting process of all the required authonzations. We therefore strongly
encourage you to collaborate with the Coastal Commission and their staff to ensure they are
willing and able to recognize the CEQA authonzation under the Order for issuing coastal
development permiuts. The Coastal Commussion needs to be on board with this streamlining
process to facilitate protection and restoration of coastal habitats and resources. +

In addition, County planning departments need to similarly be brought into this permit
streamlining process. We recently contacted the Humboldt County Planning and Building
Division to mquire about their perspective on the Order, and it appears they may not even 3
be aware of this Order and the process forits adoption and use. Other counties may also not
be aware of this important step in permit streamlining. The State Water Board should
consider a process for informing and educating local agencies about the General Order.

The proposed types of restoration projects to be considered under the General Order
appears to include the placement fill material, such as the beneficial reuse of dredged
sediment or placement of upland material in waters of the state to establish, restore, or
enhance wetlands. We strongly support this inclusion, accompanied with proper protective
measures. Sediment should be viewed as a highly valuable resoutce, and placement of 4
dredged sediments on wetlands and floodplain surfaces can be done in ways that are
beneficial to these sensitive habitats. Simply put, we need the flexibility to place fill on-site in
ecologically beneficial and cost-effective ways, even in the Coastal Zone and even on tidal
and freshwater wetlands. This will be an important tool to protect and maintain these
habitats, increase coastal resilience in the face of sea level rise, and preserve working
landscapes and other open spaces.

Please provide more clanty on the process by which project proponents would tier off the
General Order’s PEIR for associated project activities that cannot be authorized under the 5
Order, or alternatively ensure the Regional Boards acting as lead agency are familiar with this
process.

The Order needs to recognize that in some degraded systems, native vegetation can become T
impactful to water quality and a nuisance; its removal can be acknowledged as a benefit 6
toward rehabilitating degraded habitats and restoring more functional ecological processes.
1380 9" Street, Arcata CA 95521
Phone: {(707) 845-7810 E-mail: dmierau@caltrout.org
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Please avoid imposing arbitrary standards of success for mitigation and monitoring of N
project impacts, such as a threshold percent survival required for planted trees and shrubs. 6
That discretion should be maintained by the lead agency. cont.

Please consider allowing less restrictive turbidity thresholds before projects are considered in
violation of 401 water quality standards. Itis often very difficult, and therefore expensive, to
have to comply with restrictions on the occasional and temporary release of turbidity and 7
these restoration project-related turbidities are typically orders of magnitude lower than

conditions that occur in winter that are often related to other anthropogenic activities that go

unregulated.

Please reconsider requining a Stormwater Pollution Prevention Plan (SWPPP) or enable the
authonzing Regional Water Board to make this decision. These Plans are costly, time-
consuming, and not always necessary. Requiring these plans in heu of a water quality 8
certification has just replaced one permitting requirement with another. Project proponents
and our construction contractors know how to implement effective and protective sediment
and erosion control BMPs.

Please maintain the discretionary authornty of Regional Boards to act as lead agency and 9
authorze projects under the Order.

CalTrout strongly supports State Water Board action to create a more efficient permitting
mechanism for habitat restoration. Our organization implements all types of restoration
projects throughout the state. Permitting is certainly one of the greatest barriers to our work.
Creating a more efficient permitting process will help us do more on-the-ground work and 10
get environmentally beneficial projects completed more quickly.

CalTrout supports the proposed General Order and appreciates the efforts of the State

Water Board to streamline the permitting process.
If you have any questions regarding this letter, please contact me at (707) 845-7810.

Sincerely,

Darren Mierau

North Coast Director
California Trout, Inc.

1380 9" Street, Arcata CA 95521
Phone: {(707) 845-7810 E-mail: dmierau@caltrout.org
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CALT-1 California Trout

Responses to Comments from CALT-1 California Trout

CALT-1-1:

The State Water Board appreciates California Trout’s (CALT) comments on the Draft
Order and Draft PEIR, information on CALT, and the North Coast region. The State
Water Board collaborated with CDFW and other agencies during the development of the
Order and PEIR and will continue to coordinate with federal, state and local agencies
throughout the Order adoption and implementation process, as needed.

CALT-1-2:

The Order would not hinder interagency or stakeholder collaboration, nor would the
Order alter California Coastal Commission policies or procedures. The State Water
Board encourages multi-agency collaboration but cannot prescribe engagement with
another state agency. For projects supported by the National Oceanic and Atmospheric
Administration Fisheries Restoration Center's Community-based Restoration Program,
the California Coastal Commission established federal consistency with the California
Coastal Act and California Coastal Management Program. This Consistency
Determination applies to restoration of salmonid habitat and related upland, estuarine,
and coastal restoration within the entire California Coastal Zone.

CALT-1-3:

The State Water Board encourages collaboration with local agencies but cannot
prescribe engagement with other agencies. Further opportunities for public engagement
include: (1) participation at the State Water Board Meeting to consider adoption of the
Order; (2) availability of Order and PEIR documents on the State Water Board 401
Program webpage at https://www.waterboards.ca.gov/water issues/programs/cwa401/;
and (3) submission of comments during the public notice period for individual NOls
pertaining to proposed projects considered for authorization under the Order.
Furthermore, development and adoption of the Order is also included in materials
related to California Natural Resource Agency’s (CNRA’s) Cutting the Green Tape
initiative.

CALT-1-4:

Comment noted; the Order and PEIR acknowledge beneficial reuse of sediment in
certain restoration projects.

CALT-1-5:

As described in the PEIR in Section 1.1 Introduction and Overview of the Order, later
activities must be examined in light of the EIR to determine whether an additional
environmental document must be prepared (Cal. Code of Regs., tit. 14, section 15168).
For a proposed restoration project, the CEQA lead agency must determine whether the
proposed activity would have effects that were not examined in the PEIR or if no
subsequent EIR would be required pursuant to section 15162. Section 15152 governs
the process for tiering off a broader EIR. Tiering may be one option where an additional
environmental document must be prepared.
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CALT-1-6:
Overall project success criteria and measurable performance standards for projects
authorized by the Order will be considered by the approving Water Board on an

individual project basis as part of the development of the Monitoring Plan (Order
XIll.G.4. Monitoring Plan).

Revegetation success criteria described under VHDR-5 has been included for
consistency with other regulatory agency restoration permitting practices in place or
under development (e.g., NMFS, USFWS). GPM VHDR-5, Revegetation Monitoring and
Reporting was revised as follows:

“All revegetated areas will be maintained and monitored for a minimum of 2 years
after replanting is complete and until success criteria are met, to ensure the
revegetation effort is successful. The standard for success is at least 60% absolute

cover compared to pre-project conditions at the project site or at least 60% cover
compared to an intact, local reference site (or an available reference site accepted

by the approving Water Board).60%-absolute-cover-compared-to-an-intacttocal
reference-site- If an appropriate reference site or pre-project conditions cannot be

identified, success criteria will be developed for review and approval by the
approving Water Board on a project-by-project basis based on the specific habitat
impacted and known recovery times for that habitat and geography. The project
proponent will prepare a summary report of the monitoring results and
recommendations at the conclusion of each monitoring year.”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

CALT-1-7:

Order Section Xlll references the specific sections of the California Code of
Regulations, California Water Code, and Anti-Degradation Policy that identify the
conditions and limitations of the Order to assure compliance with water quality
standards and other pertinent requirements of state law. Designating less restrictive
standards in this Order is not appropriate. However, Order Section XIII.F.2. Prohibitions
states, “The approving Regional Board may have the authority to address short-term,
construction-related impacts that would affect water quality and allow for exceedances
of water quality objectives for limited magnitude and duration during construction of
individual restoration projects. A project proponent should contact the approving
Regional Board to determine if an exemption is possible.”

CALT-1-8:

See Master Response 2: Construction General Permit and SWPPP Requirements.
CALT-1-9:

Additional language has been added in PEIR Section 1.1 Introduction and Overview of
the Order to describe how to determine the appropriate CEQA lead agency for an

individual restoration project. Order Section XIII.A. Request for Authorization and
Attachment B NOI Form, Step 1 require the applicant to submit an NOI to the applicable
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Water Board. Attachment B NOI Form, Step 5 states, “The NOI must be electronically
submitted to the approving Water Board, including an electronic carbon copy (cc) to the
State Water Board” where the discharge may occur. If the project is located under the
jurisdiction of more than one Regional Board, then the NOI should be submitted solely
to the State Water Board.

CALT-1-10:

The State Water Board appreciates California Trout’'s comments supporting the
adoption of the Order. The State Water Board notes the contact name and number for
California Trout.
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CBD-1 Citizens Committee to Complete the Refuge, Center for Biological
Diversity, California Coastkeeper Alliance, and Sierra Club California
CBD-1
Public Comment

Restoration Projects Statewide Order
Deadline: August 13, 2021 by 12 noon

b
— \ @/
< peiity

CITIZENS COMMITTEE TO =
COMPLETE THE REFUGE ’ e CALIFORNIA

Jeanine Townsend, Clerkto the Board August 13,2021

State Water Resources Control Board

P.0. Box 100 E ”WE
Sacramento, CA 95812-2000

by SWECE Board Clerk on August 13, 2021

Via email: commentietiers@waterboards.ca.qov

Re: Comments on the Proposed Order for Clean Water Act Section 401 Water Quality
Certification and Waste Discharge Requirements for Restoration Projects Statewide
{proposed General Order} and supporting California Environmental Quality Act (CEQA)
Draft Program Environmental Impact Report {PEIR).

Dear Members of the Board,

On behalf of Citizens Committee to Complete the Refuge, Center for Biological Diversity,
California Coastkeeper Alliance, and Sierra Club California, we submit these comments
regarding the proposed Order for Clean Water Act Section 401 Water Quality Certification and
Waste Discharge Requirements for Restoration Projects Statewide (proposed General Order)
and supporting California Environmental Quality Act {(CEQA) draft Program Environmental
Impact Report (PEIR]).

Our organizations support the conce pt of streamlined permitting for well-designed
restoration projects. However, we are concerned that the proposed General Order is overly
hroad and over inclusive and, as a result, its adoption and application may result in unintended
adverse consequences to water resources, species, and habitats. Restoration projectsare
complex and may have hoth beneficial and adverse impacts to various resources, it is important
to have a transparent public process when the Regional Boards are balancing those factors.
Particularly for large-scale restoration projects that will affect many resources and many public
interest factors, a public process and review period may be needed to make sure the impacts to
various environmental resources are fully considered and resources are adequately protected.

Comments re Proposed General Farmit for Restoration Projects Statewide !
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1. Definition of “restoration projects” in the General Order is Overbroad

We are concerned that the proposed definition of “restoration projects” for this General
Order differs significantly from other definitions of restoration projects adopted by the State
Water Resources Control Board (SRWCB). The SWRCB and the public spent a tremendous
amount of time developing a definition of “restoration projects” in the “Ocean Waters of
California, and the Water Quality Control Plan for Inland Surface Waters and Enclosed Bays and
Estuaries for Waters of the United States” adopted April 2, 2019 and revised April 6, 2021
(Dredge and Fill Procedures). Restoration projects in that document are defined in the following
manner:

“Ecological Restoration and Enhancement Project means the project is voluntarily
undertaken for the purpose of assisting or controlling the recovery of an aquatic
ecosystem that has been degraded, damaged or destroyed to restore some measure
of its natural condition and to enhance the beneficial uses, including potential
beneficial uses of water.

Such projects are undertaken:

1) in accordance with the terms and conditions of a binding stream or wetland

enhancement or restoration agreement, or a wetland establishment agreement,
between the real property interest owner or the entity conducting the habitat 2
restoration or enhancement work and:

a. a federal or state resource agency, including, but not limited to, the U.S. Fish
and Wildlife Service, Natural Resources Conservation Service, Farm Service
Agency, National Marine Fisheries Service, National Oceanic and Atmospheric
Administration, U.S. Forest Service, U.S. Bureau of Land Management, California
Department of Fish and Wildlife, California Wildlife Conservation Board,
California Coastal Conservancy or the Delta Conservancy;

b. a local agency with the primary function of managing land or water for
wetland habitat purposes; or

¢. a hon-governmental conservation organization; or

2) by a state or federal agency that is statutorily tasked with natural resource
management. These projects do not include the conversion of a stream or natural
wetland to uplands or stream channelization. It is recognized that Ecological Restoration
and Enhancement Projects may require ongoing maintenance or management to
maximize fish, wildlife, habitat, or other ecological benefits, or filling gullied stream
channels and similar rehabilitative activities to re-establish stream and meadow
hydrology. Changes in wetland plant communities that occur when wetland hydrology is
more fully restored during rehabilitation activities are not considered a conversion to
another aguatic habitat type. These projects also do not include actions required under \\/4

Comments re Proposed General Permit for Restoration Projects Statewide 2
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CBD-1
a Water Board Order for mitigation, actions to service required mitigation, or actions 2
undertaken for the primary purpose of land development. [emphasis added] cont.

And under the “Amended order for Clean Water Act Section 401 General Water Quality T
Certification for small habitat restoration projects File #5B12006GN” only the following
categories of projects would qualify:

‘1. California Environmental Quality Act - The project shall be eligible for a categorical
exemption under California Code of Regulations title 14, section 15333, "Small Habitat
Restoration Projects.” Examples of small habitat restoration projects may include, but

are not limited to:

a. Revegetation of disturbed areas with native plant species.

b. Wetland restoration, the primary purpose of which is to improve conditions
for waterfowl or other species that rely on wetland habitat.

c. Stream or river bank re-vegetation, the primary purpose of which is to
improve habitat for amphibians or native fish.

d. Projects to restore or enhance habitat that are carried out principally with
hand labor and not mechanized equipment.

e. Stream or river bank stabilization with native vegetation or other
bioengineering techniques, the primary purpose of which is to reduce or
eliminate erosion and sedimentation. 3
f. Culvert replacement conducted in accordance with published guidelines of the
California Department of Fish and Game Wildlife (DFG) (CDFW) or National
Oceanic & Atmospheric Administration Fisheries, the primary purpose of which is
to improve habitat or reduce sedimentation.

2. The Project Size - The project size shall not exceed five acres or a cumulative total of
500 linear feet of stream bank or coastline.

The SWRCB’s General Certification for Small Habitat Restoration Projects (SHRP) also
specifically disallows the use of this approval process for:

“4. Compensatory Mitigation Projects - The project shall not be a compensatory
mitigation project. [emphasis added]

5. Primary Project Purpose - This Order authorizes activities whose primary purpose is
habitat restoration. The project shall not be for restoration and enhancement

conducted as part of a larger project whose primary purpose is not habitat restoration.
e.g., land development or flood management. [emphasis added]

Both of these other approaches narrowly define the range of activities considered T
“restoration” activities. The definition of restoration projects in the Dredge and Fill Procedures 4
makes clear that “restoration” activities do not include “actions required under a Water Board
Order for mitigation, actions to service required mitigation, or actions undertaken for the

Comments re Proposed General Permit for Restoration Projects Statewide 3
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primary purpose of land development.” The General Certification for Small Habitat Restoration N
Projects reiterates that for projects where restoration and enhancement actions are
“conducted as part of a larger project whose primary purpose is not habitat, e.g. land
development or flood management” [emphasis added] the use of the General Certification is
disallowed.

In contrast the proposed definition of restoration project for this General Order is silent
regarding such prohibitions:

An eligible project type that would result in a net increase in aquatic or riparian resource 4
functions and/or services through implementation of relevant protection measures cont.
listed in Section 2.6, Categories of Restoration Projects in the Order, and Section 2.8,
Programmuatic Sideboards, General Protection Measures, and Other Requirements. The
project must also be included in the list of eligible project types (see Section 1.2,
Categories of Eligible Project Types). A restoration project permitted by the Order may
include multiple benefits, such as groundwater recharge, recreation, flood
management, water quality improvement, and/or adaptation to climate change.
Restoration projects permitted by the Order may also contribute to the protection of
existing and potential beneficial uses identified in each of the nine Regional Boards
water quality control plans (basin plans).

The draft documents fail to provide adequate supporting rationale for the SWRCB to adopt a T
substantially different and much broader definition of the list of activities that could be covered
as “restoration activities” under this draft General Order than under the Dredge and Fill or
SHRP.

As stated earlier, we heartily recognize the need to encourage implementation of
restoration projects, however, we believe the list of activities that could be covered by the draft
General Order is overly broad.

The General Order would allow too wide a range of activities to be permitted thanis
appropriate for a general certification. 23 C.C.R. § 3861 states for a “general certification 5
action”:

{b) A class of activities receiving general certification shall
(1) consist of the same or similar types of activities;
(2) involve the same or similar types of discharges and possible adverse impacts
requiring the same or similar certification conditions or limitations in order to
alleviate adverse impacts to water quality

The draft General Order provides no limitations that would ensure the order applies
only to the same or similar types of activities, discharges or adverse impacts. There are no
limits on the size of a large restoration project, the types of projects than can be permitted by
the General Order range from restoration projects that include recreation activities, flood A\

Comments re Proposed General Permit for Restoration Projects Statewide 4
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management, ground water recharge, bridges, culverts, etc. Given the breadth of the activities N
that could be covered and the scant information provided in the documents, itis not possible to
determine the magnitude of potential impacts to waters and wetlands under this General
Order.

At minimum, the PEIR should be revised to provide some estimate of the number of the
projects that are projected to be utilized under the different categories of activities per year )
and per the life of this General Order. The PEIR should provide some indication of the size and cont.

scale of restoration projects that are anticipated to be authorized under the proposed General
Order. For example, what is the average length of bicengineered back stabilization projects?
How many of these types of projects would be anticipated per year? All we know currently is
that the footprint of impacts can range for example from bioengineered bank stabilization
projects that are over 500 linear feet in length to an unknown length.

2. Inclusion of Restoration Project that Provide Mitigation for Larger Projects in the General
Order May Undermine Adequate Project Review

In addition, we are deeply troubled by the following draft General Order language that
seems to remove the restrictions previously imposed on the use of an exemption or expedited
permit review for “restoration” projects that are “actions required under a Water Board Order
for mitigation, actions to service required mitigation, or actions undertaken for the primary
purpose of land development”:

E. General Compliance Enrollment and authorization of restoration projects under this
Order are for the discharges of waste associated with only the restoration action and
shall not be construed as authorization or any compliance determination for any related
underlying project or activity. Restoration projects serving as mitigation for a related
project or activity may be enrolled under this Order; however, this Order does not
include any findings regarding the underlying related activity’s impact to water guality
public trust resources, or other matters of public interest. When considering the impact B
of restoration projects under this Order, the approving Water Board considers only
those adverse changes that may result from approval of the new restoration project,
including multi-benefit projects that may include non-restoration action elements (e.g.,
recreation, flood protection). [emphasis added]

What is meant by an “underlying related project or activity?” Are there restrictions on
the type of “underlying related project or activity”? Certainly, this cannot pertain to projects
“whose primary purpose is not habitat restoration, such as land development or flood
management”? The documents provided fail to explain the basis for this significant deviation
from prior, firmly stated exclusions or provide any rationale why restoration projects that
include “non-restoration action elements” would be eligible for consideration under this
General Order.

We strenuously object to the inclusion of compensatory mitigation projects tied to land
development projects because compensatory mitigation is proposed for projects, not as a v

Comments re Proposed General Permit for Restoration Projects Statewide 5
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U.S. and waters of the State that result will result in the loss of habitats, beneficial uses, and the

functions and values of waters and wetlands.

voluntary action, but because it is required to compensate for adverse impacts to waters of the 6
cont.

We are also concerned about segmenting the review of restoration activities from those
of related non-restoration action elements such as flood protection. The General Compliance
language places no restrictions on what is considered a “multi-benefit project” or what is meant
by “flood protection.” Could the phrase “flood protection” include traditional engineered
levees and seawalls? Is this General Order intended to provide authorization for
restoration/compensatory mitigation components of a flood protection project that employs
traditional hard engineering (traditional riprap levees, seawalls, etc.) or is the use of this
General Order limited to multi-benefit projects with “flood protection” actions such as those
listed under the discussion of “floodplain restoration”?

And what is meant by the language in last sentence? Is this sentence saying for example,
that for multi-benefit projects that may include non-restoration action elements (e.g.,
recreation, flood protection), the Water Board will only consider the adverse changes that may
result from the restoration components and will not consider the adverse changes that may
result from the “non-restoration components”? If so, how and why is it permissible to evaluate
a “restoration project” separately from the “underlying related activity’'s impacts to water
quality, public trust or other matters of public interest”? The Dredge and Fill Procedures clearly
state, “Project means the whole of an action that includes a discharge of dredged or fill material
to waters of the state.” [emphasis added.] In contrast, the approach described above for the
General Order suggests that the SWRCB would allow and encourage piece-meal review of a
project’s impacts.

We have substantive concerns regarding the impact the General Compliance language
of the General Order could have on CEQA review of multi-benefit projects. If, as an example, a
multi-benefit project has an upland/flood plain component (e.g. in the arid regions of the state)
would the applicant be able to include both aquatic restoration components and upland/flood
plain restoration components and bypass any additional site specific CEQA compliance for the
project as a whole including any upland components of the project that may affect water
quality?

Similarly, with respect to water conservation projects the General Order does not
explain what restrictions, if any, are proposed during periods of drought when low fall and
winter rains are predicted or how would large infrastructure associated with “water
conservation” would be analyzed. For example, if the General Order allows for inclusion of off-
stream storage projects where water is collected during high flows and stored does the General 8
Order cover any actual channel or diversion created? If the General Order covers activities such
as construction of water storage tanks, pipelines and other infrastructure will the impacts of all
of that construction fall within the General Order? If water conservation includes new
reservoirs for water to be collected during periods of high flows (i.e. the rainy season), how will
the General Order ensure consideration of potential impacts as a consequence of drying \\/J

Comments re Proposed General Permit for Restoration Projects Statewide 6
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reservoirs in periods of drought? Some examples of potential impacts might include loss of A
downstream sediment, or the addition of sediment in areas that might adversely impact the aquatic 8

environment, air quality impacts from dry sediment being lofted into the air, which can also later be cont.
deposited in nearby streams, etc.

As explained further below and the SWRCB is well aware, CEQA prohibits “piecemeal” review of
the significant environmental impacts of a project. Here, the SWRCB may not divide a single
project into smaller individual projects in order to avoid its responsibility to consider the
environmental impacts of the project as a whole — it cannot properly consider approval of a
restoration project that is part of a larger project separately from the “underlying related
activities” that may have also impacts to water quality and other related resources.

While we certainly support encouragement of restoration projects that restore or
enhance beneficial uses and water quality, we cannot condone piece-meal review of projects. L

3. Net Benefit Standard Needs to be Clearly Defined in the General Order

Net benefit should be clearly defined to require that the analysis of net benefit be within
each watershed/stream affected and also consider net benefit to each of the resources. The
General Order should ensure that the net benefit analysis can’t trade-off improvements in
water quality in one watershed against water quality impairment in another watershed and the
analysis cannot trade-off benefits to one species and its habitat against impacts to or degraded
habitat condition for another species. While we understand that the proposal limits the use of
General Order where “take” of listed species will occur "except as authorized by agencies
(CDFW and USFWS),” that limitation alone does not ensure that the net benefit analysis is
provided for each of the listed species and habitat type and wholly fails to address other rare,
imperiled or special status species and habitat types and natural communities that may be
affected by the projects covered under the General Order.

10

4, Other CEQA issues

a. PEIR project description and identification of likely impacts is inadequate

The EIR intended for use as a first-tier EIR for a program or paolicy should comply with 11
CEQA’s standards for an adequate environmental analysis in an EIR for a planning-level action,
which is to say that it should “focus on the secondary effects that can be expected to follow
from the adoption [of the policy].”! In defining the scope of the analysis, the project should be
defined to include “the whole of an action, which has a potential for resulting in a physical
change in the environment, directly or ultimately,” and “may be subject to several discretionary v

! Cal. Code Regs. tit. 14, § 15146. We agree with the CDFA that a program EIR is appropriate in this
circumstance because the CalCannabis Licensing program will set the floor for environmental protection
related to cannabis cultivation across the state.

Comments re Proposed General Permit for Restoration Projects Statewide %
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approvals by governmental agencies.”? The entire project being proposed for approval, and not N
some smaller aspect of the project as a whole, must be described in the EIR.? “/Project’ is given
a broad interpretation in order to maximize protection of the environment [citation].”* This
PEIR fails to do that.
A project description must include all relevant parts of a project, including reasonably 11

foreseeable future expansion or other activities that are a part of the project.” In San Francisco
Ecology Ctr. V. City & County of San Francisco,® the Court stated that agencies are encouraged cont.
under CEQA guidelines to make reasonable forecasts about future conditions. Those
reasonable forecasts need to include predicted sea level rise and other climate change related
changes to the environment when assessing the likely impacts of the broad range of projects
that could be approved under the proposed General Crder. The PEIR does not include such an
analysis.

It is well settled that CEQA forbids “piecemeal” review of the significant environmental
impacts of a project. A public agency may not divide a single project into smaller individual
projects in order to avoid its responsibility to consider the environmental impacts of the project
as a whole.” This rule derives, in part, from section 21002.1, subdivision {d), which requires the 12
lead agency--in this case, the Commission--to “consider(] the effects, both individual and
collective, of alf activities involved in [the] project.” (Emphasis added.) Courts have considered
separate activities as one CEQA project and required them to be reviewed together where, for
example, the second activity is a reasonably foreseeable consequence of the first activity;® or
both activities are integral parts of the same project.’

2 San Joaquin Raptor, supra, 27 Cal. App. 4th at 730; Guidelines § 15378.
% See, e.g., Habitat & Watershed Caretakers v. City of Santa Cruz (2013) 213 Cal.App.4th 1277, 1297.
* San Joagquin Raptor, 27 Cal. App. 4th at 730.

® Laurel Heights Improvement Ass’n v. Regents of Univ. of Cal. (1988) 47 Cal.3d 3786, 396. In Laure!
Hefghts, the University of California planned to transfer medical laboratories to an office building in a
residential neighborhood. Id. at 389. Initially, the laboratories were to occupy 100,000 square feet of a
354,000-square-foot building. Id. at 398. The University claimed that it had not formally decided to
occupy the entire building, but the court noted that statements by the chancellor in the final EIR, public
releases in newsletters, public meeting minutes, and private correspondence all indicated the
University’s intent to occupy the entire building when another agency’s lease expired in several years.®
Id. at 397. Accordingly, there was “credible and substantial evidence” that the University’s occupancy of
the entire building was a reasonably foreseeable consequence of the decision to move into the building.
Id. at 398.

©(1975) 48 Cal.App.3d 584, 595.

7 Orinda Assn. v. Board of Supervisors (1986) 182 Cal. App. 3d 1145, 1171.
& Bozung v. Local Agency Formation Com. (1975) 13 Cal.3d 263, 283-84.

? Whitman v. Board of Supervisors {1979) 88 Cal.App.3d 397, 414-415.

Comments re Proposed General Permit for Restoration Projects Statewide 8
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The PEIR also improperly fails to analyze all physical changes to the environment. The T
PEIR repeatedly fails to identify and analyze significant effects. The determination “whether a
project may have a significant effect plays a critical role in the CEQA process.”1? “The
determination of whether a project may have a significant effect on the environment calls for 13

careful judgment on the part of the public agency involved, based to the extent possible on
scientific and factual data.”™ “In evaluating the significance of the environmental effect of a
project, the lead agency shall consider direct physical changes in the environment which may
be caused by the project and reasonably foreseeable indirect physical changes in the
environment which may be caused by the project.”!?

As explained above, given the broad definition of restoration project and the lack of any
specific information on the number and scope of projects that could fall within the General 14
Order it is impossible for the public or decision makers to know what impacts are likely and
whether they are being adequately addressed by the General Order requirements.

b. The Range of Alternatives is too Narrow.

The discussion of mitigation and alternatives is “the core of an EIR.”1? The lead agency
must select a reasonable range of alternatives for evaluation in the EIR when determining its
scope.!? The scope of alternatives reviewed must be considered in light of the nature of the
project, the project’s impacts, relevant agency policies, and other material facts.!® Alternatives
are not properly formulated and fleshed out in the PEIR. Action Alternatives in the PEIR only
suggest what “could” be changed from the proposal but do not actually analyze any specific 15
changes or suite of changes to the proposed project. The PEIR then uses overly narrow
formulation of the project objectives to reject all action alternatives. This approach undermines
clear-eyed assessment of potential impacts that could be avoided through alternatives.

When an EIR is considering a General Order that would apply to myriad projects across
the state, the complex nature of the projects, scale of potential impacts, number of moving
parts should present a broad, nuanced range of alternatives. Mere blanket alternatives which
consider the non-implementation of all or part of the project, as presented in the PEIR are not
sufficient.

0 Guidelines, § 15064(b)

*1d., § 15064(b)

21d., § 15064(d)

2 Gitizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal. 2d 553, 564.
* Guidelines, §15126.6(a); Citizens of Goleta Valley, 52 Cal. 3d at 566.

5 Mira mar Mobile Community v City of Oceanside (2004) 117 Cal. App. 4th 477; City of Rancho Palos
Verdes v City Council (1976) 59 CA3d 869.
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CBDA1
At minimum, an alternative should be analyzed that uses the dredge and fill procedures N 15
definition of "restoration projects” and the categories of actions permitted under the GC for "
SHRP to assess whether by narrowing the definition in these ways, significant impacts to the gont.
environment can be avoided. &
c. Monitoring and Reporting

The General Order should require that all monitoring and reporting for projects that rely on T

the General Order should be publicly available and posted by the boards on their websitesin a 16

timely manner. We are concerned that accurate and current information regarding projects is
often difficult for the public to obtain. For example, much of the information currently available
on the EcoAtlas website is very incomplete and out of date. L

4. Issues Raised in Scoping Were Not Adequately Addressed in the PEIR

Many of the issues raised in these comments were presented to the board earlier,
during the scoping process, but are not adequately addressed in the PEIR. The San Francisco
Bay Conservation and Development Commission (BCDC) submitted scoping comments in a
letter dated November 22, 2019, and in that letter several substantive concerns were raised
that have not been adequately addressed in the PEIR or in the language of the draft General
Order. One substantive comment is that restoration success is extremely dependent upon site
specific design that requires adequate review and time for planning. It is still unclear whether
the proposed expedited permit review process in the General Order will ensure and not hinder
a rigorous review of proposed restoration plans.

Another concern raised by BCDC is that large scale restoration projects could result in
habitat trade-offs where one type of habitat is replaced with another, which is why rigorous
local, regional and cumulative review is required to ensure habitat conversions do not adversely
impact suites of organisms. The example provided in the BCDC comment letter is where
“wetland establishment activities in subtidal or some tidal areas could result in habitat type 17
conversion that inadvertently eliminates or significantly reduces the numbers of certain
populations of fish or wildlife (e.g. habitat conversion to another habitat type could disrupt
foraging of certain bird guilds).” This issue has not been sufficiently addressed in the PEIR. The
threshold of significance provided in the PEIR focuses on avoiding adverse impacts to listed
species, but fails to adequately consider the potential individual and cumulative adverse
impacts of the General Order related to habitat conversion as described above.

The BCDC letter also stated the PEIR should discuss whether the General Order would
consider sea level rise and that the PEIR “...should consider how climate change may alter the
way that allowable restoration projects will impact Bay and marsh natural resources (e.g. how
might changing precipitation patterns and sea level rise impact the projects that would be
allowed through the General Order).” The PEIR has not addressed this issue.

A related concern is that the long-term sustainability of tidal wetlands, restoration
projects and proposed restoration projects may be adversely impacted by sea level rise and in /g
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CBDA1
the San Francisco Bay Area. This is significant, especially in light of diminishing sediment N
supplies that are necessary to sustain these habitats. It is therefore all the more important that
large scale restoration projects be carefully reviewed and that coordination occurs across 17
regional jurisdictions to ensure beneficial reuse of sediment is directed towards projects that cont

will be sustainable in the long-term to avoid squandering this precious resource on projects that
will only provide short-term gains. Will this be possible under the expedited review proposed
by the draft General Order? 1

Thank you for the opportunity to submit these comments. We request that we be
informed of any future opportunities for public review or comment. Please do not hesitate to 18
contact us if you have any questions.

Respectfully submitted,

//QJ;,,L/, Jila..

_/
Lisa Belenky, Senior Attorney
Center for Biological Diversity
Ibelenky@biologicaldiversity.org

Cann trgh

Carin High, Co-Chair
Citizens Committee to Complete the Refuge
cecrrefuge@gmail.com

éir v 2 \\l(, f‘fé ’(VI

Arthur Feinstein, Board Member
Citizens Committee to Complete the Refuge
cccrrefuge@gmail.com
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Kaitlyn Kalua, Policy Manage

California Coastkeeper Alliance
kaitlyn@cacoastkeeper.org

N
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Brandon Dawson, Director
Sierra Club California
brandon.dawson@sierraclub.org
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CBD-1 Citizens Committee to Complete the Refuge, Center for Biological
Diversity, California Coastkeeper Alliance, and Sierra Club California

Responses to Comments from CBD-1 Center for Biological Diversity
CBD-1-1:
The State Water Board appreciates the Citizens Committee to Complete the Refuge,

Center for Biological Diversity, California Coastkeeper Alliance, and Sierra Club
California comments on the Draft Order and Draft PEIR.

See Master Response 1: Definition of Restoration Project for additional details.

Furthermore, in response to this comment, Order Section lll. Public Notice was revised
to include the following text:

“The approving Water Board will also provide a 21-day public notice of a Notice of
Intent (NOI; Attachment B) for an individual project proposed for authorization under
this Order.”

This revision does not change the analyses or conclusions in the Draft Order or Draft
PEIR.

CBD-1-2:

The definition of a restoration project used in the Order is broader than the definition of
EREP as defined in the Dredge or Fill Procedures. The definition was developed based
on input from numerous natural resource agencies and to be consistent with multiple
permitting agency regulatory practices either existing or under development (e.g.,
CDFW, NMFS, USFWS, USACE). A broader definition is appropriate for this Order
because projects must adhere to protective eligibility requirements. All projects seeking
to enroll under the Order would have to meet the Order’s definition of a restoration
project (Order, Section V. Project Description), be consistent with categories of
restoration projects described in the Order (Order, Attachment A, A.4), adhere to
programmatic sideboards (Order, Attachment A, A.5.1), including adopting GPMs
(Order, Attachment A, A.5.2) and design guidelines (Order, Attachment A, A.6), and
undergo a pre-application consultation (Order, Attachment A, A.5.3) with the approving
Water Board.

In regards to covering mitigation projects, the Order “shall not be construed as
authorization or any compliance determination for any related underlying project or
activity” (Order Section XIII.E.1. General Compliance).

See Master Response 1: Definition of Restoration Project for additional details.
CBD-1-3:

The definition of a restoration project used in the Order is broader than the definition
used in the General Order for Small Habitat Restoration Projects. The definition used in
the General Order for Small Habitat Restoration Projects is limited by the scope of the
CEQA categorial exemption. There are many common, high priority restoration projects
that are not eligible for coverage under the General Order for Small Habitat Restoration
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Projects that were determined to be appropriate for expedited permitting so long as
appropriate limitations and protective measures were included as part of the project.

See Master Response 1: Definition of Restoration Project for additional details.
CBD-1-4:
See Master Response 1: Definition of Restoration Project for additional details.
CBD-1-5:

Restoration projects that do not qualify for the General Order for Small Habitat
Restoration Projects, or its most recent update, or terms of the Order, must obtain an
Individual Water Quality Certification and/or Waste Discharge Requirements from the
State Water Board or appropriate Regional Board. Obtaining individual authorization
can be more time-consuming and costly than obtaining authorization under a General
Order, which provides programmatic coverage. For this reason, the Order is needed to
expedite regulatory review of eligible restoration projects that do not qualify for the
General Order for Small Habitat Restoration Projects. The Order is intended as a
companion to, not a replacement for, the General Order for Small Habitat Restoration
Projects.

As described in the Order (Section |. Executive Summary and Attachment A, A.4
Categories of Restoration Projects in the Order), many types of restoration projects
would be permitted under the Order. The individual restoration projects could be
constructed, operated, and maintained in many different ways to meet regulatory
requirements and guidelines. For this reason, the Draft PEIR identified a range of
potential effects that could result from implementation of these general types of
restoration projects. However, specific project details, such as project sizes,
configurations, locations, and operations are not known at this time. For this reason, the
potential effects that could result from individual restoration projects permitted under the
Order are discussed to the extent feasible in a level of detail to facilitate meaningful
review and informed public decision making in the broader context of the Order. The
approving Water Board would evaluate each project individually for eligibility for
coverage under the Order, and would consider multiple projects, where proposed in a
given year and/or region/watershed. Furthermore, “The approving Water Board
determines if a proposed project meets the definition of a restoration project and is
eligible for authorization under this Order.” has been added to the project description
(Section V. Project Description of the Order) to ensure authorization of proposed
projects is appropriate and as intended. This revision does not change the analyses or
conclusions in the Draft Order or Draft PEIR.

As described in Chapter 6 Alternatives of the PEIR, a reasonable range of alternatives
to the Order were considered, including limiting number of projects permitted under the
Order (e.g., specifying more narrowly the types of restoration projects, eliminating
certain aspects of restoration projects, and eliminating or excluding an entire category of
restoration projects included in the Order). These alternatives were screened and not
selected based on their lack of ability to feasibly attain most of the basic project
objectives.
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CBD-1-6:

Inclusion of restoration projects in the Order that provide mitigation or other benefits for
larger (i.e., underlying) projects would not undermine adequate project review of the
underlying projects. The Order does not provide authorization for any related underlying
project or activity that is the reason why mitigation is required (see Draft Order section
XIII.E.1., page 11). Order Section XlII.E.1 (Draft Order, page 11) states:

“Enrollment and authorization of restoration projects under this Order are for the
discharges of waste associated with only the restoration action and shall not be
construed as authorization or any compliance determination for any related
underlying project or activity. Restoration projects serving as mitigation for a related
project or activity may be enrolled under this Order; however, this Order does not
include any findings regarding the underlying related activity’s impact to water
quality, public trust resources, or other matters of public interest. When considering
the impact of restoration projects under this Order, the approving Water Board
considers only those adverse changes that may result from approval of the new
restoration project, including multi-benefit projects that may include non-restoration
action elements (e.q., recreation, flood protection).”

See also Master Response 1: Definition of Restoration Project for additional details. Any
impacts caused by the underlying project would be fully evaluated and subject to
appropriate mitigation requirements as outlined under a permitting method determined
by the approving Water Board.

CBD-1-7:

As described in Order Section XIII.E.1. General Compliance (text provided above in
CBD-1-6) and response to comment CDB-1-6, enroliment and authorization of
restoration projects under the Order are for the discharges of waste associated with
only the entire restoration project (including mitigation and multi-benefit [e.g. non-
restoration action elements] that meet the definition of a restoration project and shall not
be construed as authorization or any compliance determination for any related
underlying project or activity, which would have to go through its own environmental
review and permit approval processes.

For example, if a future restoration project includes underlying activities that make the
entire project not meet the definition of a restoration project as stated in the Order, then
this future restoration project would not be permitted under the Order.

Under CEQA Guidelines Section 15378, “project” means the whole of an action, which
has a potential for resulting in either a direct physical change in the environment, or a
reasonably foreseeable indirect physical change in the environment...” Under CEQA
Guideline Section 15124(b), the project description is required to include a statement of
objectives sought by the proposed project. The statement of objectives “will help the
lead agency develop a reasonable range of alternatives to evaluate in the EIR and will
aid the decision makers in preparing findings or a statement of overriding
considerations, if necessary. The statement of objectives should include the underlying
purpose of the project and may discuss the project benefits.”
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The PEIR provides a clear project description to determine the Order’s environmentally
significant effects, associated mitigation, and alternatives to the Order. The PEIR
focuses on reasonably foreseeable changes from implementation of the types of
projects and actions that might be taken in the future consistent with the level of detail
appropriate for a program-level analysis. The PEIR assumes that the Order is
implemented and achieves the desired outcomes. Accordingly, the PEIR evaluates the
potential impacts of the types of restoration projects that the Order would encourage
and promote in the study area.

The PEIR does not divide a potential restoration project into small individual projects or
separate ‘underlying related activities’ from the potential restoration project (e.g.,
‘piecemealing’). The PEIR evaluates future restoration projects permitted by the Order,
including those with multiple benefits, such as groundwater recharge, recreation, flood
management, water quality improvement, and/or adaptation to climate change. PEIR
Chapter 3 Environmental Setting, Impacts, and Mitigation Measures identifies and
analyzes potential direct and indirect environmental impacts associated with the Order.

Reasonably foreseeable impacts associated with a range of restoration projects,
including future restoration projects with multi-benefit elements located in uplands or
floodplains (meeting the definition of restoration project as stated in the Order) were
evaluated in the Draft PEIR, including impacts to water quality (PEIR, Chapter 3.11
Hydrology and Water Quality).

Further, the whole of a multi-benefit project would be reviewed for eligibility of coverage
under the Order and would also need to undergo individual CEQA review. See also
detailed requirements in the PEIR regarding programmatic sideboards (Section 2.8.1),
general protection measures (Section 2.8.2), prohibitions (Section 2.8.5), and pre-
application consultations (Section 2.8.3), which would apply to all projects seeking
coverage under the Order, including multi-benefit projects that have flood protection
elements.

CBD-1-8:

As described in the PEIR Section 2.6.5 and Order, Attachment A, A.4.5, water
conservation projects would include:

“Creation, operation, and maintenance of water conservation projects including
offstream storage tanks and ponds and associated off-channel infrastructure (to)
reduce low-flow stream diversions and enhance streamflows, particularly base flows
for fish and wildlife habitat during the dry season. These projects typically require
placing infrastructure (e.g., pumps, piping, screens, and headgates) in or adjacent to
the stream to provide alternative water intake facilities.”

See also detailed requirements in the PEIR regarding design guidelines (Section 2.9)
and programmatic sideboards (2.8.1) for water conservation projects.

The PEIR assesses the potential for future restoration projects permitted under the
Order to result in insufficient water supplies available to serve the project and
reasonably foreseeable future development during normal, dry, and multiple dry years
(PEIR, Chapter 3.19 Utilities and Public Services). In addition, project proponents in
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coordination with the CEQA lead agency would need to determine if future water
conservation projects permitted under the Order could be approved as being within the
scope of the PEIR or would need to undergo additional CEQA review.

In regards to diversion of flows and associated water right, Section XIII.A. Request for
Authorization of the Order states:

“As applicable to a project, the approving Water Board will consult with the State
Water Board, Division of Water Rights on whether the restoration project requires
any water right approvals, including but not limited to, a new water right, petition to
change purpose/place of use or point of diversion, time extension, or wastewater
change petition. There may be limited instances where it may be more appropriate
for the Division of Water Rights to process an individual certification to accompany a
water right approval depending on the scope of the water right approval needed. If
an individual certification is deemed necessary, project proponents must file a new
and separate application with the State Water Board pursuant to California Code of
Regulation, title 23, section 3855.”

All water conservation projects would require applicable permits or approvals, including
those associated with California Fish and Game Code, which may impose conditions
(construction and operations) on this category of projects.

CBD-1-9:
See responses to comments CBD-1-6 and CBD-1-7 above.
CBD-1-10:

As described in the Order and PEIR, a project must meet the Order’s definition of a
restoration project: an eligible project type that would result in a net increase in aquatic
or riparian resource functions and/or services through implementation of relevant
protection measures. See PEIR Chapter 2 for categories of restoration projects in the
Order (Section 2.6) and detailed requirements in the PEIR regarding programmatic
sideboards (Section 2.8.1), general protection measures (Section 2.8.2), design
guidelines (Section 2.9), species protection measures (Section 2.10), and other
requirements. The approving Water Board is responsible for evaluating whether there is
a net increase in aquatic or riparian resource functions within individual watersheds in
their jurisdiction.

The analysis of potential impacts to habitats and species in the PEIR Sections 3.5
Biological Resources — Terrestrial and 3.6 Biological Resources — Aquatic identify the
potential for temporary impacts associated with construction activities with long-term
benefits associated with restoration projects. Implementing the GPMs and species
protection measures would avoid or minimize direct construction-related impacts and
would address many indirect effects of construction activities. Nonetheless, the GPMs
and species protection measures may not necessarily address the unique
characteristics and habitat requirements of all habitats/species that could be affected by
projects permitted under the Order. If the CEQA lead agency for a restoration project
determines that the project’s impacts on habitat/species may remain significant even
with these GPMs and species protection measures, additional project-specific and
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species-specific mitigation measures would be required. In such a case, the lead
agency would coordinate with CDFW, USFWS, or NMFS to develop additional project-
specific measures to reduce these impacts. This coordination would be initiated as part
of the CEQA review (e.g., CDFW is a CEQA trustee agency when projects may affect
protected biological resources) and/or part of a required permitting process (e.g., Fish
and Game Code Section 1600 and informal and formal consultation under the FESA
and California Endangered Species Act (CESA)).

The analysis also identifies the potential for long-term habitat conversion associated
with implementation of restoration projects. For example, certain restoration projects—
wetland restoration, floodplain restoration, and off-channel/side-channel restoration—
are likely to permanently convert an upland-based natural community (e.g., grassland)
to a wetland-based natural community (e.g., tidal marsh). For some habitats/species,
the effects of restoring seasonal floodplain, wetlands, and/or adjacent upland areas
would be either beneficial or adverse. Similar to construction-related impacts, the GPMs
and species protection measures may not be sufficient on their own to address all the
potential long-term effects of individual restoration projects. If the CEQA lead agency for
a future restoration project determines that the project’s impacts on habitats/species
may remain significant even with implementation of the GPMs and species protection
measures, additional project-specific mitigation would be required. In such a case, the
lead agency would coordinate with CDFW or USFWS to design additional project-
specific measures to reduce operational impacts on sensitive habitats or special-status
plants. This coordination would be initiated as part of the CEQA review (e.g., CDFW is
always a CEQA trustee agency when projects may affect protected biological
resources) and/or part of a required permitting process (e.g., Fish and Game Code
Section 1600 and FESA/CESA consultation). To be able to proceed, the project would
be required to adhere to any additional avoidance and minimization measures
established under these permitting process (e.g., biological opinions and streambed
alteration agreements).

CBD-1-11:

See responses to comments CBD-1-6 and CBD-1-7 regarding the details of the Order,
including reasonably foreseeable actions that may be permitted under the Order.

As described in Section 3.1 Approach to Environmental Analysis of the PEIR, the
impact analysis for resource areas involved reviewing existing information about similar
actions and activities to allow the evaluation of a range of “big-picture effects” of multiple
projects, consistent with the level of detail appropriate for a program-level analysis.
Given the programmatic nature of the Order, individual project details are yet to be
determined; impacts and assumptions are identified at a programmatic level, with the
reasonable forecasting of construction and operation effects of projects permitted under
the Order.

See Section 3.4 Air Quality and Greenhouse Gas Emissions of the PEIR, which
addresses potential impacts from future restoration projects permitted under the Order
on climate change.
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California courts have held that CEQA does not generally require consideration of the
effect of the environment on a project (see California Building Industry Association v.
Bay Area Air Quality Management District, 62 Cal.4th 369 (2015). In addition, in 2018,
CEQA Guidelines Section 15126.2 was revised to clarify how an EIR should analyze
significant environmental effects the project may cause when locating development in
areas susceptible to hazardous conditions, such as areas with sea level rise:

“In assessing the impact of a proposed project on the environment, the lead agency
should normally limit its examination to changes in the existing physical conditions in
the affected area as they exist at the time the notice of preparation is published...
The EIR shall also analyze any significant environmental effects the project might
cause or risk exacerbating by bringing development and people into the area
affected. For example, the EIR should evaluate any potentially significant direct,
indirect, or cumulative environmental impacts of locating development in areas
susceptible to hazardous conditions (e.g., floodplains, coastlines, wildfire risk areas),
including both short-term and long-term conditions, as identified in authoritative
hazard maps, risk assessments or inland use plans addressing such hazards areas.”

As stated in PEIR Section 3.15 Population and Housing, restoration projects would not
include the development of housing or commercial structures, including those areas
susceptible to hazardous conditions.

The Order and PEIR acknowledge potential future conditions with climate change,
including predicted sea level rise and other climate change-related changes to the
environment. Specifically, the Order and PEIR include projects that address climate
change in the definition of restoration project “...A restoration project permitted by the
Order may include multiple benefits, such as groundwater recharge, recreation, flood
management, water quality improvement, and/or adaptation to climate change...” (PEIR
Section 1.1 Introduction and Overview of the Order). Additionally, project category
descriptions included in Chapter 2 of the PEIR and Attachment A of the Order state that
“...Project activities that plan for climate change, including sea level rise, should be
considered in tidally influenced locations...” (under Establishment, Restoration, and
Enhancement of Tidal, Subtidal, and Freshwater Wetlands discussions). Furthermore,
restoration projects are an imperative part of fighting climate change through several
mechanisms, including creating (through restoration) more resilient habitats and
ecosystems to withstand the effects of climate change and through carbon
sequestration (e.g., restoration of riparian forests, marshlands) that combats climate
change. Finally, all projects seeking coverage under the Order would be required to
undergo pre-application consultation with the approving Water Board and through its
own environmental review pursuant to CEQA. No revisions are included in the Order or
PEIR because of this comment.

CBD-1-12:

As described in Section 3.1 Approach to Environmental Analysis of the PEIR, the
impact analysis for resource areas involved reviewing existing information about similar
actions and activities to allow the evaluation of a range of “big-picture effects” of multiple
projects, consistent with the level of detail appropriate for a program-level analysis.
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Given the programmatic nature of the Order, individual project details are yet to be
determined; impacts and assumptions are identified at a programmatic level, with the
reasonable forecasting of construction and operation effects of projects permitted under
the Order. See also response to comments CBD-1-7 regarding ‘piecemealing.’

CBD-1-13:

As described in Section 3.1 Approach to Environmental Analysis of the PEIR, the
impact analysis for resource areas involved reviewing existing information about similar
actions and activities to allow the evaluation of a range of “big-picture effects” of multiple
projects, consistent with the level of detail appropriate for a program-level analysis.
Given the programmatic nature of the Order, individual project details are yet to be
determined; impacts and assumptions are identified at a programmatic level, with the
reasonable forecasting of construction and operation effects of projects permitted under
the Order. PEIR Chapter 3 Environmental Setting, Impacts, and Mitigation Measures
properly analyzed all physical changes to the environment, including significant effects.

CBD-1-14:

The PEIR evaluates a broad range of future restoration projects to be permitted under
the Order and is consistent with the requirements of Section 15168 of the State CEQA
Guidelines.

CBD-1-15:

As described in PEIR Chapter 6 Alternatives, the focus and definition of the alternatives
evaluated in this PEIR are governed by the “rule of reason,” in accordance with section
15126.6(f) of the CEQA Guidelines. That is, the range of alternatives presented in the
PEIR must permit a reasoned choice by the State Water Board. The CEQA Guidelines
(section 15126.6) require that an EIR evaluate at least one “No Project Alternative,”
evaluate a reasonable range of alternatives to the project, identify alternatives that were
considered during the scoping process but were eliminated from detailed consideration,
and identify the “environmentally superior alternative.” PEIR Chapter 6, Section 6.3
Alternatives Considered and Screening Criteria, describes the development of a
reasonable range of alternatives, the method used to screen the alternatives, and the
alternatives considered but eliminated from detailed consideration in this PEIR.

CEQA Guidelines section 15126.6(a) requires every EIR to describe and analyze a
‘range of reasonable alternatives” that “would feasibly attain most of the basic
objectives of the project but would avoid or substantially lessen any of the significant
effects of the project.” It does not require an EIR to consider any particular number of
alternatives, nor does it mandate certain types of alternatives. CEQA also does not
require that any particular alternative be analyzed, even if a specific, proposed
alternative was submitted for agency consideration. “The range of alternatives required
in an EIR is to set forth only those alternatives necessary to permit a reasoned choice
regarding the proposed project.” (CEQA Guidelines section 15126.6(f)). This range is
determined, in part, by the particular scope and purpose of the project under review.
The selection of alternatives must also be guided by CEQA’s fundamental goal of
environmental protection. See Public Resources Code sections 21000, 21001.
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In developing the Order, the State Water Board could conceivably construct various
combinations of potential actions and other ways to meet the Order objectives. CEQA,
however, does not require the EIR to consider this entire broad array of alternatives, for
two reasons. First, the EIR must “focus on alternatives to the project...which are
capable of avoiding or substantially lessening any significant effects of the project.”
(CEQA Guidelines section 15126.6(b)). Second, CEQA does not require a lead agency
consider alternatives to every feature or aspect of a project. Instead, the agency must
consider alternatives to the project as a whole. For example, an EIR analyzing the
impacts of a proposed housing development does not need to consider alternatives
specifically addressing the grading plan or the location of an access road; it is obliged
only to consider alternatives to the entire project.

State Water Board gave close attention to all of the alternatives proposed by the public,
and many of the specifics of those proposals were incorporated into the alternatives to
the Order. PEIR Section 6.3.1 Development of a Reasonable Range of Alternatives
contains additional information on the development of the alternatives to the Order,
based on information gathered during the development Order and during the PEIR
scoping process. PEIR Section 6.3.2 Method Used to Screen Alternatives describes the
method to screen alternatives, including those alternatives that avoid or lessen any
potentially adverse environmental effect of the Order. Alternatives 1 through 3
(described in PEIR Section 4 Alternatives to the Order) have potential impacts that may
be at a lesser magnitude than the impact of the Order.

See also Master Response 1: Definition of Restoration Project.

CBD-1-16:

To acquire reports submitted to the Water Board(s) for any specific project, members of
the public may submit a public records request per the California Public Records Act.
CBD-1-17:

As described in the introduction section of each resource area discussed in PEIR
Chapter 3, scoping comments were taken into consideration during preparation of the
PEIR.

As described in the PEIR Chapter 2 Background and Description of the Order, there are
detailed requirements regarding programmatic sideboards (Section 2.8.1), general
protection measures (Section 2.8.2), design guidelines (Section 2.9), and species
protection measures (Section 2.10) for future restoration projects permitted under the
Order.

See response to comments CBD-1-11 regarding climate change and sea level rise.

The PEIR covers future restoration projects permitted under the Order statewide and
was developed to be consistent with existing programs (e.g., NMFS Programmatic BOs)
and in coordination with other agencies across regional jurisdictions, including those of
the Regional Boards, CDFW, USFWS, and other agencies. In addition, individual
restoration projects will be evaluated by the appropriate Water Board.

As stated in PEIR Chapter 4 Cumulative Impacts,
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“Restoration projects (i.e., seasonal wetland or tidal wetland restoration projects)
would improve the quality of both wetland and upland habitats, which would result in
a beneficial effect on wildlife movement and avian migratory corridors. Expanding
riparian habitat would result in a beneficial effect on functionality for the movement of
many riparian species, particularly those whose distribution is restricted to riparian

habitat.

However, because the extent and location of such actions are yet to be determined,
it is not possible to conclude that mitigation measures and applicable general
protection measures would reduce the contribution of permitted actions to less than
cumulatively considerable in all cases. Therefore, cumulative impacts on terrestrial
biological resources would be significant and unavoidable.”

CBD-1-18:

The Citizens Committee to Complete the Refuge, Center for Biological Diversity,
California Coastkeeper Alliance, and Sierra Club California will be informed of future
opportunities for public review or comment, as requested.
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CDFW-1 California Department of Fish and Wildlife

CDFW-1

DocusSign Envelope ID: F230772D-4D24-4265-8781-BDB5SDOBE07DC

CALIFORNIA State of California — Natural Resources Agency GAVIN NEWSOM, Governor
el DEPARTMENT OF FISH AND WILDLIFE CHARLTON H. BONHAM, Director
g Deputy Director’s Office
Cas
P Ecosystem Conservation Division
> P.O. BOX 944209
Sacramento, CA 94244-2090 Public Comment
www wildlife.ca.gov

Restoration Projects Statewide Order

August 12, 2021 Deadline: August 13, 2021 by 12 noon

Jeanine Townsend
Clerk to the Board
State Water Resources Control Board

P.O. Box 100 Wsw«asammmmum 2021
Sacramento, CA 95812

Re: General Order for Clean Water Act Section 401 Water Quality Certification
and Waste Discharge Requirements for Restoration Projects Statewide;
Draft Program Environmental Impact Report (SCH No. 2019100230)

Dear Ms. Townsend:

The California Department of Fish and Wildlife (CDFW) is pleased to support State Water T
Resources Control Board (Water Board) consideration of the proposed Statewide General
Order for Restoration Projects (Proposed Order). The opportunity to comment marks an
important milestone in the agencies’ shared goal to increase the pace and scale of
environmental restoration in California by streamlining the state’s process to approve and
facilitate these projects. CDFW recognizes the importance of the Water Board effort in the
broader context of Governor Newsom'’s leadership as detailed in Executive Order N-82-20,
and the related Cutting the Green Tape initiative by Secretary Blumenfeld and Secretary
Crowfoot. The Water Board's effort, including its ongoing coordination with CDFW, is
essential to effectively address the challenges of creating climate change resiliency,
maintaining biodiversity, connecting wildlife corridors, protecting water supplies, and
restoring ecosystem benefits and services. We commend and support the Water Board's
effort, and CDFW will continue to do so with our shared interest.

CDFW offers its support and the comments that follow consistent with its mission as
California’s trustee agency for fish and wildlife. That mission directs CDFW to manage
California’s diverse fish, wildlife, and plant resources, and the habitats upon which they 1
depend, for their ecological values and for their use and enjoyment by the public (Fish and
G. Code, § 712.1, subd. (a)). CDFW carries out that mission with an ecosystem-based
focus, informed by credible science and with a constant eye to interagency cooperation
and coordination, as the current effort highlights (/d., §§ 703.3, 703.5.). We do so in turn,
holding California’s fish and wildlife in trust on behalf of the all the people in the State (/d.,
§§ 711.7, subd. (a), 1802).

CDFW also supports the Water Board's lead agency effort under the California
Environmental Quality Act (CEQA). We appreciate the Water Board Program
Environmental Impact Report (PEIR) for the Proposed Order identifies CDF\W as a both a
responsible and trustee agency under CEQA (See Pub. Resources Code, §§ 21069,
21070). The PEIR includes a robust analysis of potential effects on fish and wildlife that
may result if the Proposed Order is approved, along with a comprehensive mitigation
framework that will avoid or substantially lessen those effects to the extent feasible, as
CEQA requires. The PEIR provides substantial information regarding potential effects to
fish and wildlife to facilitate informed public decision making for both the Water Board and
for other agencies that may propose to carry out or approve individual restoration projects
in the future, including CDFW.

CDFW offers two comments against this backdrop. First, Section 2.8 (Programmatic
Sideboards, General Protection Measures, and Other Requirements), in Chapter 2 of the
PEIR, describes pre-application consultation with the applicants under the Proposed 2
Order. Interagency consultation with an applicant that also includes CDFW would improve

the process. Interagency consultation and joint review of applications with CDFW would

foster open dialogue early in the process. \
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CDFW-1

DocuSign Envelope D F230772D-4D24-4265-8781-BDBSDOBEOTDC

Jeanine Townsend, Clerk to the Board
State Water Resource Control Board
August 12, 2021

Page 2

It would also help to identify permitting needs early on, improve process timelines across 2
multiple agencies, and reduce potential inconsistencies between multiple authorizations t
that may be required to implement individual projects. cont.

Second, CDFW expects many of the restoration projects authorized under the Proposed
Order, if adopted, will require separate approval under the Fish and Game Code, including
the California Endangered Species Act (CESA) or CDFW's Lake and Streambed Alteration
Program, as two examples. Most projects should qualify under the Fish and Game Code
as voluntary habitat restoration projects, while others may not (See, e.g., Fish & G. Code,
§ 2081.2, subd. (a)(6)). We highlight the distinction not because it is relevant to Water
Board and Regional Water Quality Control Board determinations regarding whether an 3
individual project qualifies under the Proposed Order. We highlight the distinction because
it can be relevant to the permitting options available for individual projects under the Fish
and Game Code, including permitting tools CDFW has or is developing consistent with the
Secretaries’ Cutting the Green Tape initiative (See, e.g., and compare Fish & G. Code, §
2081, subds. (a)-(b)). The distinction is important, hopefully in rare instances, because
some projects authorized under the Proposed Order, if adopted, may not be eligible for
restoration permitting pathways under the Fish and Game Code, albeit CDFW expects
other permitting tools would be available.

Finally, CDFWW encourages the VWater Board to upload species-specific information
developed during preparation of the Proposed Crder and PEIR to the California Natural
Diversity Database (CNDDB) (See generally Pub. Resources Code, 21003, subd. (e)).
Information regarding the CNDDB is available on CDFW's web page 4
(https: #wildlife.ca.gov/Data/CNDDB). Likewise, we respectfully remind the lead agency to
pay the environmental filing fee for an environmental impact report as required by Fish and
Game Code section 711.4. These fees fund CDFW’s work under CEQA.

* * *

In closing, CDFW appreciates the opportunity to provide comments to the Water Board
regarding the Proposed Order and PEIR. Congratulations again on this important
milestone. We look forward to further collaboration. 5

Questions regarding this letter or further coordination should be directed to Karen Carpio,
Senior Environmental Scientist at karen.carpio@wildlife.ca.gov.

Sincerely,

DacuSigned by:

( G, Dot

AORCCTANFFRAdOS

Chad Dibble, Deputy Director
Ecosystem Conservation Division

cc: Cffice of Planning and Research, State Clearinghouse, Sacramento
ec.  California Department of Fish and Wildlife
Wendy Bogdan, General Counsel

Cffice of the General Counsel
Wendy.Bogdan@wildlife.ca.gov

Jeff Drongesen, Chief
Habitat Conservation Planning Branch
Jeff. Drongesen@uwildlife.ca.gov

Karen Carpio

Senior Environmental Scientist (Specialist)
Habitat Conservation Planhing Branch
Karen.Carpio@uwildlife.ca.gov

August 16, 2022 H-53



CONSOLIDATED FINAL RESTORATION PROJECTS STATEWIDE ORDER
PROGRAM ENVIRONMENTAL IMPACT REPORT
APPENDIX H — RESPONSES TO COMMENTS

CDFW-1 California Department of Fish and Wildlife

Responses to Comments from CDFW-1 California Department of Fish and Wildlife
CDFW-1-1:

The State Water Board appreciates CDFW comments supporting the adoption of the
Order. In addition, the State Water Board thanks CDFW for its comments as a trustee
and responsible agency pursuant to CEQA.

CDFW-1-2:

The Order would not hinder interagency or stakeholder collaboration, nor would the
Order alter CDFW policies or procedures. The State Water Board encourages multi-
agency collaboration but cannot prescribe engagement with another state agency.
Order Section XIII. Conditions, Part A Request for Authorization, last paragraph states:

"Other regulatory agencies may also have authority separate and in addition to this
Order to authorize restoration projects. Project proponents are encouraged to
collaborate with other applicable requlatory agencies in coordination with the
approving Water Board during project design, especially when fish passage and/or
listed species are considerations."

Also, Order Attachment B NOI Form, Enrolling Projects Under the Order, Step 4 Pre-
application consultation states:

“Note that other regulatory agencies, such as U.S. Army Corps of Engineers
(USACE), U.S. Fish and Wildlife Service (USFWS), National Marine Fisheries
Service (NMFS), California Department of Fish and Wildlife (CDFW), and California
Coastal Commission (CCC), may also have authority separate and in addition to this
Order to authorize restoration projects. Project proponents are encouraged to
collaborate with other applicable regulatory agencies in coordination with the
approving Water Board during project design, especially when fish passage and/or
listed species are considerations.”

CDFW-1-3:

Thank you for your comments regarding CDFW'’s permitting pathways and constraints.
As stated in Response to Comment CDFW-1-2, the State Water Board encourages
interagency collaboration throughout the permitting process.

CDFW-1-4:

This comment includes administrative process issues separate from and not appropriate
for inclusion in the Order itself (or the PEIR) and are related to processes between
future restoration project applicants and CDFW (via applicant interaction with CNDDB to
conduct database queries and input).

CDFW-1-5:

The State Water Board appreciates CDFW’s comments supporting the adoption of the
Order and notes the contact name and number for CDFW.

August 16, 2022 H-54



CONSOLIDATED FINAL RESTORATION PROJECTS STATEWIDE ORDER
PROGRAM ENVIRONMENTAL IMPACT REPORT
APPENDIX H — RESPONSES TO COMMENTS

CDOT-1 California Department of Transportation

CDOT-1

Public Comment
Restoration Projects Statewide Order
Deadline: August 13, 2021 by 12 noon

From: Loy, Carin@DOT

To: commentletters

Ce: Kirkham, Stuart S@DOT; Nadolski, Jessica@Waterboards
Subject: Comments — Restoration Projects Statewide Order
Date: Wednesday, August 4, 2021 1:37:48 PM

EXTERNAL:

Jeanine Townsend, Clerk to the Board
State Water Resources Control Board

This comment is to request that the State Water Board ensure that the Restoration Projects

Statewide Order apply to restoration projects performed to establish conservation banks,

mitigation banks, mitigation credit agreements, as well as establish advance mitigation credits 1
or values in accordance with an advance permittee responsible agreement or another natural

resource regulatory agency project-specific agreement.

Sincerely,
Carin Loy

Carin L0y by SWRCE Board Clerk on August 4, 2021
Senior Environmental Planner

Office of Biological Science and Innovation
Advance Mitigation Program

California Department of Transportation
1120 N Street, 41 Floor, MS-27
Sacramento, California 95814
916-767-9959 (wk cell)

530-400-5040 (pers cell)
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CDOT-1 California Department of Transportation

Responses to Comments from CDOT-1 California Department of Transportation
CDOT-1-1:

Projects that meet the definition of a restoration project (Order Section V. Project
Description) and requirements stated in the Order qualify for coverage under the Order.
Furthermore, “The approving Water Board determines if a proposed project meets the
definition of a restoration project and is eligible for authorization under this Order.” has
been added to the project description (Order Section V. Project Description) to ensure
authorization of proposed projects is appropriate and as intended.

Pursuant to Order Section XIII.E.1. General Compliance:

“Enrollment and authorization of restoration projects under this Order are for the
discharges of waste associated with only the restoration action and shall not be
construed as authorization or any compliance determination for any related
underlying project or activity. Restoration projects serving as mitigation for a related
project or activity may be enrolled under this Order; however, this Order does not
include any findings regarding the underlying related activity’s impact to water
quality, public trust resources, or other matters of public interest. When considering
the impact of restoration projects under this Order, the approving Water Board
considers only those adverse changes that may result from approval of the new
restoration project, including multi-benefit projects that may include non-restoration
action elements (e.q., recreation, flood protection).”

Therefore, while the Order could authorize restoration projects underlying conservation
or mitigation banks, Mitigation Credit Agreements, advance permittee responsible
agreements, or agency project-specific agreements, the actual establishment of these
banks and agreements would not be covered under the Order because restoration
projects permitted by the Order pertain only to construction and operation of those
restoration projects, not development of instruments or agreements necessary for
Banks, mitigation credit agreements, etc.

See also Master Response 1: Definition of Restoration Project for additional details.
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CLSN-1 California Landscape Stewardship Network

CLSN-1

Public Comment
= Restoration Projects Statewide Order

f‘/,? (\§ Deadline: August 13, 2021 by 12 noon
oship W

August 12, 2021

Jeanine Townsend, Clerk to the Board
State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-2000
RE: Comments - Restoration Projects Statewide Order

by SWRCE Board Clerk on August 12, 2021

To the State Water Resources Control Board,

We, the California Landscape Stewardship Network (CLSN) - a statewide network of networks that
coordinates efforts to increase the pace and scale of landscape-scale stewardship - are strongly
supportive and deeply encouraged by the leadership that the Water Board has shown in developing
this draft Order for Clean Water Act Section 401 Water Quality Certification and Waste Discharge
Requirements for Restoration Projects Statewide (General Order) and the associated
Programmatic Environmental Impact Report (PEIR). The process, the intention, and products
resonate clearly with the goals of Cutting Green Tape and directly address Recommendation #6 in
the November 2020 report entitled, Cutting Green Tape: Regulatory Efficiencies for a Resilient
Environment. The set of recommendations in that report are the product of a series of
roundtables facilitated by the CLSN in 2019-2020 that convened state agency leadership and 1
restoration practitioners across the state to identify ways to advance beneficial restoration. The
CLSN is committed to finding solutions to reduce barriers for scaling beneficial restoration, and
the General Order and PEIR provide an important strategy for removing barriers and increasing
ecological restoration in California.

Recognizing this, we strongly support adoption of this General Oder as soon as possible. To this
end, we would like to suggest the following modification to the draft General Order to ensure that
it maximizes consistency with the spirit and intent of Cutting Green Tape and is able to leverage
critical efficiencies that will expedite implementation of urgently needed ecological restoration
at-scale.

Please consider the following recommendations as you finalize the General Order: T

Recommendation 1.

Aquatic restoration requires working in ecologically sensitive ecosystems. We believe the General
Order would benefit from a clear acknowledgement in Section IX. Avoidance and Minimization
(page 3) that this Order specifically anticipates (a) that projects covered under it will take place 2
in areas of high biological and ecological sensitivity and (b) that while restoration construction-
related impacts to these resources will be avoided and minimized to the greatest extent
practicable, they may be unavoidable in order to achieve the project goals and objectives. As
practitioners, we believe it is important to explicitly state this in the General Order to ensure that
staff understand that restoration construction-related impacts are sometimes unavoidable when
implementing critical restoration work. -

Recommendation 2.
Through the Cutting Green Tape Initiative, the CLSN team has worked extensively with Water 3
Board staff on review of the Construction General Permit. We applaud the Water Board’s 402 staff

1 Comments on Restoration Projects Statewide Order

August 16, 2022 H-57



CONSOLIDATED FINAL RESTORATION PROJECTS STATEWIDE ORDER
PROGRAM ENVIRONMENTAL IMPACT REPORT
APPENDIX H — RESPONSES TO COMMENTS

CLSN-1

on working collaboratively with us to craft language in the new Proposed Construction General N
Permit that explicitly reduces redundancy and confusion for both staff at the Regional Boards and
project applicants regarding the applicability of CWA 5401 and/or 8402 for projects within waters
of the state [i.e. project that will be obtaining 401 compliance]. In the proposed Construction
General Permit, Section |. Findings, Item 12, State Board staff developed language that we believe
affactively addresses the issues of redundancy.

“Starmwater discharges from dredge spoil placement that occur outside of waters of
the state [upland sites] and that disturb one ar mare acres of land surface fram
construction activity are coverad by this General Permit. This General Permit does not
cover the discharge of dredged or fill material to waters of the state. Construction
projects that include the discharge of dredged or fill material to waters of the state
should contact the applicable Regional Water Board to obtain autharization for the
discharge of dredged ar fill material to waters of the state.”

We strongly urge the Water Board to insert similar language in the General Ordar in Section £.%
General Compliance, Construction General Permit and in Appendix A {page A-30) WOHM-2: Storm 3
Water Pollution Prevention Plan and ¥YWQHM-3: Erosion Control Plan. As currently written in these cont.
sections of the General Crdar, the text states that in any case whare disturbance is over 1acre,
the applicant shall prepare and implement a Stormwater Pollution Protection Plan [SWPPPR).
These sections would benefit from
1. The clarity provided in the proposed Construction General Permit that notes that the
trigger far the CGP/SSWPPP is 1 acre of disturbance “outside of watars of the state”.
2. Replacing “shall™ with “should consult with the appropriate Water Board staff on
whether to ...".

Foraquatic restaration projects this nuance can have both significant cost implications and more
importantly, significant implications for project success. SWPPP requirements have been
developed and vetted far application in uplands, not watars of the state. Convarsaly, 401
conditions have been specifically designed far application inwaters of the state and areas directly
adjacent to waters of the state. As such, we strongly recommend utilizing the text from the draft
Construction General Permit in the General Order to clarify the triggers for 8401 and 5402
complianca.

Thank you for the opportunity to share our comments and for your agency’s hard wark and
collabaration in preparing these documents. Also, thank you for your leadership and support of 4
Cutting Green Tape. Please let us know if we can provide additional information.

Sincaraly,
— /
' .:," 7 7 T
SInA———m———
Darcie Goodman-Collins Kewin YWright
Californio Landscape Stewardship Metwaork
Policy & Funding Working Group Co-Chairs
2 Comments - Restoration Projects Statewide Order

August 16, 2022 H-58



CONSOLIDATED FINAL RESTORATION PROJECTS STATEWIDE ORDER
PROGRAM ENVIRONMENTAL IMPACT REPORT
APPENDIX H — RESPONSES TO COMMENTS

CLSN-1 California Landscape Stewardship Network

Responses to Comments from CLSN-1 California Landscape Stewardship
Network

CLSN-1-1:

The State Water Board appreciates California Landscape Stewardship Network’s
(CLSN) comments supporting the adoption of the Order and information on CLSN.

CLSN-1-2:

While the Order does not explicitly state that impacts to high biological and ecological
sensitivity may be unavoidable in order to achieve the Order goals and objectives, the
PEIR acknowledges that restoration projects will take place in highly sensitive habitats
and that potential impacts, including significant and unavoidable impacts, may occur,
even with implementation of general and species protection measures, programmatic
sideboards, and design guidelines. (See PEIR Section 3.5 Biological Resources -
Terrestrial, and Section 3.6 Biological Resources - Aquatic.). No revisions are included
in the Order or PEIR because of this comment.

CLSN-1-3:
See Master Response 2: Construction General Permit and SWPPP Requirements.

The provisions of the Order do not change the scope of activities that are subject to
provisions of issued NPDES orders. While this comment includes quoted language from
forthcoming revisions to the Construction General Permit and suggests inclusion of
similar previsions in this Order, draft elements of other permits are not appropriate to
include in this Order because the context is different. However, clarifying revisions
pertaining to the NPDES and Construction General Permit have been made to the
Order and PEIR (Master Response 2). The provisions of this Order address compliance
with other applicable NPDES permits, including the Construction General Permit as
potentially modified in the future. See Master Response 2 for text edits to clarify that
compliance with the Construction General Permit will be confirmed by the approving
Water Board during the project review process. Further, see Master Response 2 for
proposed edits to GPMs WQHM-2 and WQHM-3 to clarify applicability of and
requirements for Storm Water Pollution Prevention Plans and Erosion Control Plans,
respectively.

CLSN-1-4:
The State Water Board appreciates California Landscape Stewardship Network’s
comments supporting the adoption of the Order.
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CVWD-1 Coachella Valley Water District

CVWD-1

COACHELLA VALLEY WATER DISTRICT

Established in 1918 as a public agency

GENERAL MAMAGER ASSISTANT GENERAL MANAGER

Jim Barrett Public Comment Robert Cheng
Restoration Projects Statewide Order

CLERK OF THE BOARD Deadline: August 13, 2021 by 12 noon ASSISTANT GENERAL MANAGER

Sylvia Bermudez Dan Charlton

August 12, 2021

VIA EMAIL AT COMMENTLETTERS@WATERBOARDS.CA.GOV. E@ E ”WE
Jeanine Townsend

Clerk to the Board State Water Resources Control Board
-P, O BOX ] OO by SWRCB Board Clerk on August 12, 2021
Sacramento, CA 95812-2000

Subject: Proposed General Order for Clean Water Act Section 401 Water Quality
Certification and Waste Discharge Requirements for Restoration Projects Statewide
and Supporting Draft Program Environmental Impact Report

The Coachella Valley Water District (CVWD) understands the California State Water Resources
Control Board issued a Notice of Opportunity for Public Comment and Board Workshop on June 30,
2021 regarding the subject topic. Public comments are accepted until August 13, 2021, and a Public
Workshop will be held on August 3, 2021.

The proposed General Order and draft Program Environmental Impact Report (PEIR) would apply
statewide and establish a permit authorization process for specific types of restoration activities. The
State Water Board has previously issued a general water quality certification for small habitat
restoration projects that (a) shall not exceed five acres or a cumulative total of 500 linear feet of
stream bank or coastline, and (b) qualify for the CEQA Class 33 Categorical Exemption (Cal. Code
Regs., tit. 14, § 15333). Restoration projects that fall outside the project size limits of the general
water quality certification or small habitat restoration must obtain individual water quality
certifications and/or waste discharge requirements from the State Water Board or Regional Water
Quality Control Boards (Regional Boards). The process of obtaining individual authorization can be 1
time consuming and increase the cost of regulatory compliance as compared to obtaining
authorization under a general order that provides programmatic coverage. Restoration proponents
seeking authorization for larger projects beyond the scale of the general water quality certification for
small habitat restoration often do not have the funding to seek individual permits. This indicates the
need for a general order that will expedite the regulatory approval process for large habitat
restoration projects. The proposed General Order for large habitat restoration projects is intended as a
companion, not a replacement, to the General WQC for small habitat restoration.

The proposed General Order would provide coverage for the following proposed types of restoration
projects: Improvements to Stream Crossings and Fish Passage Removal of Small Dams, Tide Gates,
Flood Gates, and Legacy Structures Bioengineered Bank Stabilization Restoration and Enhancement
of Off-Channel and Side-Channel Habitat Water Conservation Projects, Floodplain Restoration
Removal of Pilings and Other Tn-Water Structures Removal of Nonnative Terrestrial and Aquatic
Invasive Species and Revegetation with Native Plants Establishment, Restoration, and Enhancement
of Tidal, Subtidal, and Freshwater Wetlands Establishment, Restoration, and Enhancement of Stream
and Riparian Habitat and Upslope Watershed Sites. To be eligible for coverage under the proposed
General Order, restoration projects would need to incorperate applicable protection measures, such

as design guidelines or avoidance and minimization techniques. N7
-

Coachella Valley Water District E———

P.0. Box 1058 Coachella, CA 92236 www.cvwd.org

Phone (760) 398-2651 Fax (760) 398-3711 an Equal Opportunity Employer
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CVWD-1

Jeanine Townsend,

Clerk to the Board State Water Resources Control Board
August 12, 2021

Page 2

CVWD would like to acknowledge the usefulness of a General Order for 401 water quality N
certification and waste discharge requirements related to large scale restoration projects over 3 acres.
In the Coachella Valley several large-scale restoration projects are in planning stages and will benefit
from streamlined permitting process, thus reducing temporal losses of environmental impacts for
which the restoration serves as mitigation. These projects include the Salton Sea Management Plan cont.
10-year plan, as well as CVWD’s proposed Constructed Habitat project developed to satisfy the
Coachella Valley Multiple Species Habitat Conservation Plan.

CVWD has identified provisions with uncertainties that could stall or reduce the benefits of the
proposed General Order and requests the following clarifications be included the General Order:

1) In various locations of the draft general order and appendices the requirement for compliance
with NPDES permits is discussed. This includes section IX.E.9 and IX.E.10 on page 13, and A-
18, A-39. CVWD recommends the general order and appendices be revised to clarify that 2
NPDES permits are not applicable to and not required for projects that do not impact Waters of
the US. The NPDES Program is a federal program that has been delegated to the State of
California for implementation through the State Water Resources Control Board (State Water
Board) and the nine Regional Water Quality Control Boards (Regional Water Boards),
collectively Water Boards, to regulate discharges to waters of the United States.
https://www. waterboards.ca.gov/water_issues/programs/npdes/

2) CVWD requests revisions to section E9 on page 13 of the proposed General Order to clarify that
requirements to comply with NPDES permitting shall not supersede previously established
NPDES compliance established by the applicant. Some applicants, including CVWD, already
have NPDES permits that cover its construction projects that occur within the Municipal
Separate Storm Sewer System permit boundary.

3) CVWD requests revisions to section H6 on page 18 of the proposed General Order to provide
clarification of the definitions of non-wetland Waters of the State, how it relates to Waters of the
US, for determining appropriate applicability of NPDES requirements to the applicant’s project.
In the State Wetland definition and Procedures for Discharges of dredged or Fill Material to
Waters of the State 4
https://www waterboards.ca. gov/press_room/press_releases/2021/procedures. pdf
the definition of non-wetland waters of the state is not specifically defined, rather it was delegated
to the interpretation of the Regional Boards and discussed in an accompanied Implementation
Guidance Document
https://www. waterboards.ca.gov/water_issues/programs/cwad01/docs/dredee fill/revised guidance
-pdf (page 14).

CVWD recognizes the general order would promote expedient delivery of restoration projects and l
5

would alse like to submit the following recommendation to improve the effectiveness of the general
order in addressing accelerating impacts from Climate Change on habitat communities:

Bl
Coachella Valley Water District

P.0. Box 1058 Coachella, CA 92236 =
Phone (760) 398-2651 Fax (760) 398-3711 www.cvwd.org
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CVWD-1

Jeanine Townsend,

Clerk to the Board State Water Resources Control Board
August 12, 2021

Page 3

4) CVWD recommends an expanded definition of eligible water conservation projects under N
appendix A 4.5 to address severe drought conditions in California, particularly the desert
region, the Colorado River region, and other groundwater dependent environments. 5
These projects can include groundwater replenishment projects, and aquifer protection cont.
efforts that indirectly support groundwater dependent ecosystems.

CVWD appreciates the opportunity to comment on the general order and the time and effort involved to have
the requested clarifications made. The clarification and edits will help to avoid any misinterpretation of
general order requirements leading to more efficient and streamlined process for both applicant and regulatory 8
staff. If you have any requests for further information from CVWD regarding this letter, please contact me at
(760) 398-2661 extension 2545 or wpatterson@cvwd.org.

Sincerely, 4

s T
L=l B ,%’»—7 B

William Patterson
Environmental Supervisor

WP: ms'Env 8rvsi20210uly Restoration projects RGP-401 Aug 2021.doc
File: 0645.1, 0022.21

Bl
Coachella Valley Water District
P.0. Box 1058 Coachella, CA 92236
Phone (760) 398-2651 Fax (760) 398-3711 www.cvwd.org
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CVWD-1 Coachella Valley Water District

Responses to Comments from CVWD-1 Coachella Valley Water District
CVWD-1-1:

The State Water Board appreciates Coachella Valley Water District's (CVWD)
comments supporting the Order and information on CVWD.

CVWD-1-2:
See Master Response 2: Construction General Permit and SWPPP Requirements.

The Order is not an NPDES permit. It does not provide authorization to discharge under
Clean Water Act Section 402. The Order would not alter the scope of activities that may
be required to obtain an NPDES permit or the requirements of any NPDES permits. As
stated in Order Condition XIII.G.2. Pre-Application Consultation, the approving Water
Board will review draft project materials and provide project-specific guidance during the
pre-application consultation. During the pre-application consultation, the project
proponent and the approving Water Board may discuss whether the project proponent
must obtain or maintain coverage under any other permits, such as NPDES permits.
Early coordination with the approving Water Board is encouraged to confirm compliance
requirements.

CVWD-1-3:
See Master Response 2: Construction General Permit and SWPPP Requirements.

The Order is not an NPDES permit. This Order would not alter the scope of activities
that may be required to obtain an NPDES permit or the requirements of any NPDES
permits.

CVWD-1-4:

The comment initially references “section H6 on page 18 of the proposed General
Order” which addresses the CDFW LSAA but then discusses the definition of non-
wetland waters of the state. Both topics are discussed below.

Regarding the CDFW LSAA program, only CDFW may issue a LSAA. As written,
section H.6. Administrative simply requires the project to submit any LSAA’s issued for
the project to the approving Water Board. Project proponents will need to coordinate
with CDFW on the potential need for a LSAA.

Regarding any clarification on the definition of non-wetland waters of the state, the
Water Code defines “waters of the state” broadly to include “any surface water or
groundwater, including saline waters, within the boundaries of the state.” As described
in the Executive Summary, the Order applies to discharges to waters of the state,
including waters of the U.S. as currently defined and implemented. The project
proponent should consult with the approving Water Board regarding the scope of
impacts to waters of the state. The State Water Board may consider the definition of
non-wetland waters of the state as a separate, future project.
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CVWD-1-5:

As described in the PEIR Section 2.6.5 Water Conservation and Order A.4.5. Water
Conservation, these projects would include creation, operation, and maintenance of
water conservation projects including offstream storage tanks and ponds and
associated off-channel infrastructure that reduce low-flow stream diversions and
enhance streamflows, particularly base flows for fish and wildlife habitat during the dry
season. These projects typically require placing infrastructure (e.g., pumps, piping,
screens, and headgates) in or adjacent to the stream to provide alternative water intake
facilities and could be located within the approving Water Board jurisdiction throughout
California.

Water conservation projects permitted under the Order would need to meet the
definition of a restoration project (Order V. Project Description). Water conservation
projects not meeting the conditions of the Order can be authorized through other Water
Board permitting methods.

Water conservation projects would also require other applicable permits or approvals,
including those associated with the California Fish and Game Code, which may impose
conditions (construction and operations) on these projects.

CVWD-1-6:

The State Water Board appreciates CVWD’s comments supporting the adoption of the
Order and notes the contact name and number for CVWD.
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DSC-1 Delta Stewardship Council

Public Comment
Restoration Projects Statewide Order
Deadline: August 13, 2021 by 12 noon

Delta 715 P Street, 15-300
/— Stewa rdship Sacramento, CA 95814
H 916.445.5511
CounCII DELTACOUNCIL.CA.GOV
A CALIFORNIA STATE AGENCY
CHAIR
MEMBERS
AUgU st1 3, 2021 Frank €. Damrell, Jr.
by SWRCB Bosrd Clerk on August 13, 2021 TRE——
Daniel Zingale
Don Nottoli
Jeanine Townsend, Clerk to the Board Christy Smith
Virginia Maduefio
State Water Resources Control Board :
1001 | Street, 15th floor, Sacramento, CA 95814 EXE‘”E";‘“F'““
Jessica R. Pearson

Delivered via email: commentletters@waterboards.ca.gov

RE: Comments - Restoration Projects Statewide Order

Dear Chair Esquivel and Members of the Board:

The Delta Stewardship Council (Council) appreciates the opportunity to comment
on the proposed Order for Clean Water Act Section 401 Water Quality Certification
and Waste Discharge Requirements for Restoration Projects Statewide (proposed
General Order). According to the Notice of Opportunity and draft Environmental
Impact Report (EIR), the purpose of the statewide proposed General Order is to
“establish a permit authorization process for specific types of restoration activities
[and] provide Waste Discharge Requirements as well as Clean Water Act Section
401 Water Quality Certification.” For project proponents to use the Order, their
proposed restoration projects would need to comply with the California
Environmental Quality Act (CEQA).

The Council is an independent State of Califernia agency established by the
Sacramento-San Joaquin Delta Reform Act of 2009, codified in Division 35 of the
California Water Code, sections 85000-85350 (Delta Reform Act). The Delta Reform
Act charges the Council with furthering the State’s coequal goals for the
Sacramento-San Joaquin Delta (the Delta) of providing a more reliable water supply
for California and protecting, restoring, and enhancing the Delta ecosystem, to be
achieved in a manner that protects and enhances the unique cultural, recreational,
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DSCA1

Regarding Restoration Order, Chair Esquivel and Boardmembers, August 13, 2021 A

natural resource, and agricultural values of the Delta as an evolving place. (Wat.
Code § 85054.)

Pursuant to the Reform Act, the Council has adopted the Delta Plan, a legally
enforceable management framework for the Delta and Suisun Marsh for achieving
the coequal goals. The Delta Reform Act grants the Council specific regulatory and
appellate authority over certain actions that take place in whole or in part in the
Delta and Suisun Marsh, referred to as “covered actions.” (Wat. Code, §§ 85022(a) 1
and 85057.5.) The Council exercises that authority through regulatory policies set cont.
forth in Title 23 of the California Code of Regulations, Sections 5001 through 5016
and recommendations incorporated into the Delta Plan. Water Code section
85057.5(b) provides that a regulatory action of a state agency is nota covered
action under the Delta Plan.

While the proposed General Order is not a covered action, the Council appreciates
the opportunity to acknowledge the significant permitting improvements the
General Order would provide and outline how projects complying with the
proposed General Order in the Council’s jurisdiction may be covered actions. 1

Improving Permitting Efficiency Will Accelerate Implementation Of
Restoration Projects

As described in the Council’s proposed amendment to the ‘ecosystems’ chapter of
the Delta Plan (draft Delta Plan Chapter 4: Protect, Restore, and Enhance the Delta
Ecosystem), improving permitting efficiency is one of the key actions that should be
undertaken by government agencies to support implementation of ecosystem
restoration. Permitting for ecosystem protection, restoration, and enhancement
actions in the Delta can be complex, time-consuming, and costly, requiring
coordination among multiple local, state, and federal agencies.

In partnership with other State agencies under the California Natural Resources
Agency, the Council contributed funds to Sustainable Conservation’s Accelerating
Restoration program to assist in development of the proposed General Order.
Implementation of the General Order will accelerate restoration projects by saving
time, money, and avoiding the complexities of individual permitting, especially for
smaller proponents that may be unfamiliar with navigating the permitting process.

It is currently estimated that it will take approximately 60,000-80,000 acres of net
new functional, diverse, and interconnected hahitat to achieve the fully restored
Delta landscape envisioned in the Delta Reform Act, or roughly 7 to 10 percent of
the combined land area of the Delta and Suisun Marsh. A proposed amendment to
Delta Plan Chapter 4 envisicns restoration of these acres by 2050, and this
proposed General Order would help achieve that goal.
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Regarding Restoration Order, Chair Esquivel and Boardmembers, August 13, 2021

Covered Actions

State and local agencies are required to demonstrate consistency with the Delta
Plan when carrying out, approving, or funding a covered action. (‘certification of
consistency’, Wat. Code, 88 85057.5 and 85225.) The proposed General Order is not
a covered action, but projects that comply with the proposed General Order may be
covered actions if they meet the criteria identified in Water Code section 85057.5(a).
A covered action is a plan, program, or project as defined pursuant to CEQA that
would: 1) occur in whole or in part within the boundaries of the Legal Delta (Wat.
Code, § 12220) or Suisun Marsh (Pub. Res. Code, § 29101) (Wat. Code, §
85057.5(a)(1)); 2) be carried out, approved, or funded by the State or a local public
agency (Wat. Code, 885057.5(a)(2)); 3) have a significant impact on the achievement
of one or both of the coequal goals or the implementation of a government- 3
sponsored flood control program to reduce risks to people, property, and State
interests in the Delta (Wat. Code, § 85057.5(a)(4)); and 4) be covered by one or more
of the regulatory policies contained in the Delta Plan (Cal. Code Regs., tit. 23, §8
5003-5015).

An existing mechanism for coordination among the agencies responsible for
implementation of ecosystem protection, restoration, and enhancement actions
and the Council is the early consultation process for covered action certification.
State and local agencies may consult with the Council early in the planning process
regarding the consistency of proposed projects with applicable regulatory policies
in the Delta Plan. For ecosystem restoration projects, itis critically important that
early consultation occur in the earliest possible stages of the CEQA review process
to ensure that Delta Plan requirements are incorporated as features of proposed
projects or as mitigation measures in CEQA documents for such projects.

Delta Plan Policies and Mitigation Measures

Future projects utilizing the proposed General Order that meet the definition of a
covered action are required to demonstrate consistency with the Delta Plan and its
mitigation measures. Delta Plan Policies most relevant to future restoration
projects complying with the proposed general order include’:

General Policy G P1(b)(2): Covered actions not exempt from CEQA must
include all applicable feasible mitigation measures adopted and incorporated v

! Descriptions of Delta Plan policies presented in this letter have been abridged to address
requirements specific to ecosystem restoration projects. The full text of the Delta Plan’s regulatory
policies is available at https://www.deltacouncil.ca.gov/pdf/delta-plan/regulations/2020-05-08-delta-
plan-policies-handout.pdf. The full text should be used in any future certification of consistency
resulting from implementation of the General Order.
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Regarding Restoration Order, Chair Esquivel and Boardmembers, August 13, 2021

into the Delta Plan or substitute mitigation measures that the agency that N
files the certification of consistency finds are equally or more effective (Cal.
Code Regs., tit. 23, § 5002 and Delta Plan Appendix O, Mitigation Monitoring
and Reporting Program).

General Policy G P1(b)(3): Requires that all covered actions must document
use of best available science, as relevant to the purpose and nature of the

project (Cal. Code Regs., tit. 23, 8 5002 and Delta Plan Appendix 1A, Best
Available Science).

General Policy G P1(b)4): Requires that ecosystem restoration covered
actions must include adequate provisions, appropriate to the scope of the
covered action, to assure continued implementation of adaptive

management (Cal. Code Regs., tit. 23, § 5002 and Delta Plan Appendix 1B
Adaptive Management).

Ecosystem Policy ER P1: Provides that the State Water Board’s Bay Delta
Water Quality Control Plan flow objectives shall be used to determine
consistency with the Delta Plan (Cal. Code Regs., tit. 23, § 5005).

Ecosystem Policy ER P2: Provides that habitat restoration actions must be
appropriate for the site’s elevation, and deviations must be justified by best

available science (Cal. Code Regs.. tit. 23, § 5006, Delta Plan Appendix 3.

Habitat Restoration, and Delta Plan Appendix 4, Elevation Map). cont.

Ecosystem Policy ER P3: Provides that significant adverse impacts to the
opportunity to restore habitat within priority habitat restoration areas must
be avoided or mitigated (Cal. Code Regs., tit. 23, § 5007 and Appendix 5
Recommended Areas for Prioritization and Implementation of Habitat
Restoration Projects).

Ecosystem Policy ER P4: Provides that levee projects must evaluate and
where feasible incorporate alternatives, including the use of setback levees in
certain locations, to increase floodplains and riparian habitats (Cal. Code
Regs., tit. 23, § 5008 and Appendix 8 Setback Levee Evaluation Areas).

Ecosystem Policy ER P5: Provides that the potential for new introductions of,
or improved habitat conditions for, nonnative invasive species, striped bass,
or bass must be fully considered and avoided or mitigated in a way that
appropriately protects the ecosystem (Cal. Code Regs., tit. 23, § 5009).

Delta as Place Policy DP P2: Provides that certain projects, including
ecosystem restoration, must be sited to avoid or reduce conflicts with
existing uses or those described or depicted in city and county general plans, v

4
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Regarding Restoration Order, Chair Esquivel and Boardmembers, August 13, 2021

when feasible, considering comments from local agencies and the Delta
Protection Commission. Plans for ecosystem restoration must consider sites
on existing public lands, when feasible and consistent with a project’s
purpose, before privately owned sites are purchased (Cal. Code Regs.. tit. 23
§5011).

Revisions to Draft EIR

The Council recommends that the Final EIR for the proposed General Order
reference the Delta Plan policies above and the mitigation measures required
under G P1(b)(2) in the following EIR sections or chapters:

* Resource Impact sections: The Delta Reform Act and the Delta Plan are
referenced in the Hydrology impact section, but should be similarly included
in other impact sections, including but not limited to the Biological resource
sections.

¢ EIR Appendix C: The Delta Stewardship Council and the Delta Plan should be
added to the list of Permits and Authorizations for Restoration Activities, with
afocus on Consistency Certification and incorporation of Delta Plan
Mitigation Measures.

While the EIR Appendix E acknowledges that other agencies may require additional
protection or mitigation measures committed to as part of the CEQA review
process, the Council recommends the Final EIR include the following Delta Plan
mitigation measures, or include substitute measures that the lead agency finds are
equally or more effective:

e Agriculture and Forestry Resources: “Manage project operations to minimize
the introduction of invasive species or weeds that may affect agricultural
production on adjacent agricultural land.”

+ Biological Resources: "An invasive species management plan shall be
developed and implemented for any project whose construction or operation
could lead to introduction or facilitation of invasive species establishment.
The invasive species management plan will include the following elements:

Nonnative species eradication methods (if eradication is feasible)

Nonnative species management methods

Early detection methods

Notification requirements

Best management practices for preconstruction, construction, and

post construction periods

o Monitoring, remedial actions and reporting requirements

o 0o O 0 0O
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Regarding Restoration Order, Chair Esquivel and Boardmembers, August 13, 2021
o Provisions for updating the target species list over the lifetime of the N 8
project as new invasive species become potential threats to the -

integrity of the local ecosystems
» Recreation: “If the substantial impairment, degradation, or elimination of
recreational facilities occurs, replacement facilities of equal capacity and g
quality shall be developed and installed, with ongoing funding provided for
maintenance of these facilities.”

Thank you for the opportunity to provide comment. Should you have any
questions, please contact Daniel Constable at
Daniel.Constable@deltacouncil.ca.gov.

Sincerely,

/]
[/ g
/] ;
o e
Jeff Henderson, AICP

Deputy Executive Officer
Delta Stewardship Council
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DSC-1 Delta Stewardship Council

Responses to Comments from DSC-1 Delta Stewardship Council
DSC-1-1:
The State Water Board appreciates Delta Stewardship Council’'s (DSC) comments

regarding the Order and PEIR as well as information on the DSC, Delta Reform Act,
and Delta Plan.

DSC-1-2:
The State Water Board appreciates DSC’s comments regarding the draft Delta Plan

Chapter 4: Protect, Restore and Enhance the Delta Ecosystem and how the Order
could help achieve the ecosystem restoration goals within the Delta Plan.

DSC-1-3:

The State Water Board acknowledges the benefits of early consultation with DSC in the
planning process for ecosystem restoration projects requiring consistency with the Delta
Plan.

DSC-1-4:

The State Water Board acknowledges those future restoration projects within the
boundaries of the Legal Delta or Suisun Marsh permitted under the Order may be
required to demonstrate consistency with the Delta Plan and its mitigation measures if
they meet the criteria identified in Water Code section 85057.5(a).

DSC-1-5:

In response to this comment, PEIR Section 3.5.3 Regulatory Setting and PEIR
Section 3.6.3 Regulatory Setting were revised as follows:

“This topic is discussed in Section 3.11, Hydrology and Water Quality.”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

DSC-1-6:
In response to this comment, PEIR Section 2.5, Table 2-1 Processes, Permits, and

Authorizations that May Be Required for Approval of Restoration Projects was revised
as follows:

Applicable Regulating

Resource Laws/Regulations/Permits Agency

Restoration projects are
required to demonstrate
consistency with the Delta Plan | Delta Plan Certification of Consistency | Delta

and its mitigation measures (Water Code Sections 85057.5 and Stewardship
when carrying out, approving, |85225) Council

or funding a ‘covered action’
defined by the Delta Plan
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This revision does not change the analyses or conclusions in the Draft Order or Draft
PEIR.

PEIR Appendix C Existing Programmatic Permits and Processes includes a list of
programmatic permits and authorizations for restoration activities. There is no
programmatic authorization for restoration projects demonstrating consistency with the
Delta Plan, therefore information on the Delta Plan was not added to Appendix C.

DSC-1-7:

Invasive species are addressed in the Order, Attachment A, A.5.2 GPMs (GPM-8,
GPM-9, VHDR-2 and VHDR-3). The expectation is that restoration projects requiring
consistency with the Delta Plan will include separate invasive species mitigation
measure(s), in addition to GPMs and/or mitigation measures, as applicable/required.
No revisions are included in the Order or PEIR because of this comment.

DSC-1-8:

An invasive species management plan requirement may be a requirement of an
approving Water Board on an individual project basis. The expectation is that
restoration projects requiring consistency with the Delta Plan will include a separate
invasive species management plan in addition to GPMs and/or mitigation measures, as
applicable. No revisions are included in the Order or PEIR because of this comment.

DSC-1-9:

Per CEQA Guidelines, where potentially significant impacts are identified, an EIR
should propose and describe mitigation measures designed to minimize, reduce, or
avoid each identified potentially significant impact whenever it is feasible to do so
(CEQA Section 21002.1(b) and CEQA Guidelines Section 15126.4). In addition, an EIR
should focus on mitigation measures that are feasible, practical and effective (Napa
Citizens for Honest Govt. v. Napa County Bd. of Supervisors (2001) 91 Cal.App.4th
342, 365). The term “feasible” is defined in CEQA (Public Resources Code Section
21061.1) to mean, “capable of being accomplished in a successful manner within a
reasonable period of time, taking into account economic, environmental, social, and
technological factors.” PEIR Mitigation Measure REC-1 (Section 3.16 Recreation) meets
these requirements and is sufficient. No revisions are included in the Order or PEIR
because of this comment.
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DU-1 Ducks Unlimited

DU-1

Western Regional Office

3074 Gold Canal Drive

. Rancho Cordova, CA 95670
DUCKS ,

Ph: 916-852-2000, Fax: 916-852-2200
UNLIMITED o
www.ducks.org

August 13, 2021 Public Comment
Restoration Projects Statewide Order
Deadline: August 13, 2021 by 12 noon

Jeanine Townsend, Clerk to the Board

State Water Resources Control Board

P.O. Box 100
Sacramento, CA 95812-2000

RE: Comments — Restoration Projects Statewide Order by SWRCE Board Clerk on August 12, 2021

Ms. Townsend,

Ducks Unlimited, Inc. (DU) is pleased to provide comments to the State Water Resources Control Board (SWRCB)
on the Proposed General Order for Clean Water Act Section 401 Water Quality Certification and Waste
Discharge Requirements for Restoration Projects Statewide (Restoration General Order) and Supporting Draft
Program Environmental Impact Report (Program EIR). Ducks Unlimited is one of the largest and most effective
non-profit wetland conservation organizations in North America. For over 30 years, DU has worked with diverse
public and private partners to design and implement over 1300 conservation projects benefitting more than
719,000 acres of wetland and associated upland habitats throughout the state of California. Our wetland
restoration and enhancement projects are collaborative, voluntary efforts that are designed and implemented
to benefit a suite of ecosystem services, and to result in long-term net increases in aquatic resource functions
and services. Our projects often receive public funding, where the efficient and effective use of tax dollars
supports the public’s trust that grant-funded programs can deliver important conservation projects on time and
within budget. None-the-less, permitting large-scale multi-beneficial restoration projects within the current 1
regulatory system can take years and significant sums of money, and place a significant burden on the
regulatary staff tasked within implementing wetlands and water quality protection programs.

Our comments on the Restoration General Order and Program EIR, as provided below, are from the perspective
of a practitioner with extensive experience designing, permitting, and constructing large-scale restoration
projects across the state. We commend the SWRCB and their staff for prioritizing development of a
programmatic process aimed at getting more and larger restoration and enhancement praojects in the ground,
more quickly. Broad access to the type of programmatic process provided for in the proposed Restoration
General Order is essential to both achieving DU’s mission of conserving, restoring, and managing wetlands and
associated habitats, as well as for realizing Governor Newsom's directive to conserve at least 30% of California’s
land and coastal waters by 2030.

Thank you for your work, and for the opportunity to comment on the Restoration General Order and Program
EIR. We look forward to continuing to collaborate with you on these efforts.
Sincerely,

Jeffrey McCre
Director of Operations, Western Region

Attachment

Conservations for Generations
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Restoration General Order and Program EIR Comments

The following comments are specific to the Restoration General Order (primarily Attachment A) and the
Program EIR. Recommendations for modifications or additions to language in these documents are highlighted
in bold italic text.

1. Restoration Project Definition

The Restoration General Order defines a restoration project as “one that would result in a net increase in
aquatic or riparian resource area, functions and/or services through implementation of the eligible project
types, relevant protection measures, and design guidelines.” We recommend the SWRCB clarify that the
required net increase in acreage, functions, and services may occur in the future as a result of anticipated
habitat improvements associated with the project or as a result of sea level rise — e.g., anticipated sediment
accretion in restored tidal marsh, improved hydrologic and vegetative response to changes in water
management regimes, or transition of vegetation communities. Many restoration projects result in short-term
losses of wetland functions and services, and in some cases acreage, that are offset by long-term improvements
in aquatic habitat conditions, including sea level rise resiliency. Adding the words “leng-term” prior to net
increase in the definition would make clear the intention that the Restoration General Order consider the
benefits of restoration projects at the temporal scale necessary to support meaningful habitat conservation
efforts.

2. Eligible Project Types

We appreciate the breadth and depth of eligible project types included in the Restoration General Order and
offer the following specific recommendations based on the descriptions in Appendix A. More generally, we
encourage the SWRCB to ensure the Restoration General Order is avaiiable to all large-scale multi-benefit
conservation and restoration actions across the state, including projects in managed wetland systems and other
working landscapes. Managed wetlands and working fandscapes provide critical hahitat for migratory waterfow!
and sharehirds, as well as a suite of other ecosystems services that have otherwise been lost to development
and displacement of freshwater and estuarine wetlands throughout the state. When managed properly, these
habitats provide numerous beneficial services to people and wildlife, including water quality protection and
improvement, floodwater attenuation, carbon sequestration, and sea levei rise resiliency. They can also be
important recreational amenities for the residents of California, where they provide opportunities for fishing,
hunting, boating, bird watching, hiking, and communing with nature.

Please refer to our specific comments below on Category A.4.9 on where explicit mention of these habitat types
could be incorporated into the Restoration General Order for clarity.

a. Category A.4.7 - Removal of Pilings and Other in-Water Infrastructure — Category A.4.7 allows for 4
removal of certain in-water structures to improve water quality and habitat for fish and wildlife. We
recommend this category be expanded to allow for both removal and replacement of those structures,
provided replaced structures are suitable for in-water use and would improve water and habitat quality
in the impacted area.

b. Category A.4.9 - Establishment, Restoration and Enhancement of Tidal, Subtidal and Freshwater 5
Wetlands — We recommend the following modifications to Category A.4.9 to ensure coverage of
common enhancement and restoration practices in managed wetlands and working landscapes. A4

Page 2
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*  We recommend Category A.4.9 be revised to also include brackish and alkali wetlands to ensure N
coverage of projects in San Francisco Bay, Suisun Marsh, portions of the Sacramento-San Joaquin
Delta, and the Salton Sea.

®  We recommend the following sentence be added after the introductory sentence in Appendix A:
“Restoration and enhancement work under Category A.4.9 may include work in managed
wetlands, including those associated with state Wildlife Areas or National Wildlife Refuges,
and/or working landscapes, such as flood irrigated pasture and rice fields, where project work
would improve aquatic resource functions and services, increase wetland area, increase ecological
productivity, and/or enhance wiidlife or fish habitat diversity.”

*  We recommend the following sentence he revised to explicitly atlow for replacement / installation
of infrastructure typical of enhancement / restoration work in managed wetlands and working
landscapes: “This project type generally includes grading (e.g., creating depressicns, berms, and
drainage features), installing related infrastructure (e.g., water control structures, siphons, sills),
and/or breaching (e.g., excavating breaks in levees, dikes, and/or berms), to create topography,
improve water management capabilities, or improve hydrology that:...* Facilitates water delivery
and conveyance to benefit aquatic species, wildlife, or wetland vegetative response ”.

= We support the inclusion of ecotones in the activities covered in Category A.4.9. Similarly, we
support the broad definition of the types of tiving shorelines protection that may be used under this
Category, including native vegetation, natural materials (shells), and rock armoring in areas where
wind, wave or other hydraulic conditions require more substantive erosion protection.

cont.

3. Activities Prohibited Under the Order

Section A.5.5 in Appendix A lists “water diversions” as activities prohibited under the Restoration General Order
(with limited exceptions). We request this prohibition be refined as follows to acknowledge the use of water
diversions in managed wetland systems:

“Water diversions, except diversions associated with water conservation projects as described in Section A.4.5,
Water Conservation; water delivery or conveyance to and within managed wetland habitats as described in
Category A.4.9, Establishment, Restoration and Enhancement of Tidal, Subtidal and Freshwater Wetlands; and
those necessary to temporarily dewater the construction site of a restoration project.” G

4. General Protection Measures

We appreciate the broad suite of general protection measures provided in Section A.5.2 of Appendix A, and the
ability to select and incorporate applicable measures based on site-specific conditions. We also appreciate the 7
language in Section A.5.2 that allows for madification of these measures by the project proponent or as
recommended by the authorizing RWQCB based on site-specific conditions or technological constraints or
advances. The flexibility to tailor measures to be specific to and most protective of resources at a specific project
site will allow broad access to the Restoration General Order.

We offer the following comments on individual General Protection Measures:

a. GPM-15: Revegetate Disturbed Areas: We appreciate the allowance for revegetation of some restored 8
sites to come through natural recruitment. This is particularly important in tidal and managed wetlands
and working landscapes where disturbed areas typically revegetate with comparable vegetation (e.g.,
pasture grasses, wetland vegetation) in one growing season, and where seed distributed after
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construction would likely be outcompeted as the site revegetates.

WQHM-2: Storm Water Polfution Prevention Plan. We request this measure be revised to reflect the
one acre disturbance thresheld for preparation of a SWPPP is limited to work in upland areas {i.e., “For
project construction sites with upland disturbance areas greater than one acre....”). We also encourage
the SWRCB to explicitly allow best management practices (BMPs) typical of a SWPPP to developed as
part of a stand-alone plan under the Restoration General Order {akin to the Erosion Control Plan under
General Protection Measure WQHM-3), rather than a requirement of the Construction Stormwater
General Permit. The stringent monitoring and reparting requirements of the Construction Stormwater
General Permit are time consuming and expensive, and are often not a good fit for restoration work in
aquatic environments. Providing the flexibility for this General Protection Measure to be met through a
project-specific plan outside the framework of the Construction General Permit would reduce
unnecessary costs while providing water quality protection during construction. Of note, this approach
to construction stormwater management has been successfully used in the past for large-scale
restoration projects, including the Sears Point Restoration Project in Sonoma County (Order No. R2-
2013-0017).

IWW-11 — Sediment Containment During In-Water Pile Driving: We note that the use of turbidity
curtains in tidal environments is often ineffective, and can result in adverse impacts on substrate and
aquatic vegetation, including eelgrass. Other measures, such as working to the extent practicable
during low or incoming tides can be as effective in reducing turbidity issues at some locations. As such,
we appreciate the flexibility in this measure that allows for turbidity curtains to be used only where
effective and practicable.

IWW-13: Dredging Operations and Dredging Materials Reuse Plan. This measure requires a dredging
material management plan include a sampling program for conducting physical and chemical analyses of
sediments before disturbance. We request this measure be revised to apply only where materials from
an offsite location are being reused onsite; sediment testing should not necessarily be required for reuse
of material onsite, unless there is a specific concern about residual contaminants in the soil based on
historic land practices (which can be determined on a site-specific basis in collaboration with the
RWQOCB).

VHDR-3: Revegetation Materials and Methods: This measure should be revised to allow for revegetation
through natural recruitment at some restoration sites, consistent with GPM-15. As noted above, natural
recruitment as a revegetation method is important in tidal and managed wetlands and working
landscapes where disturbed areas typically revegetate quickly and where seed distributed after
construction is readily outcompeted.

VHDR-5: Revegetation Monitoring and Reporting. The 2-year monitoring period and success criteria tied
to absolute cover are appropriate for demonstrating vegetation has reestablished at a reference site.
Comparison to an “intact local reference site” is confusing in that it implies consideration of some metric
other than absolute cover, We recommend references to a reference site be removed and the measure
remain focused on ensuring a restoration site has stabilized and is not contributing to turbidity or
sedimentation due to exposure of bare ground.
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DU-1

5. CEQA Lead Agency

The abitity for large-scale habitat restoration projects to utilize the CEQA analysis provided in the Program EIR is
a key benefit of the SWRCB’s current effort. However, in instances where additional project-specific CEQA
analysis is required, the Program EIR and Restoration General Order lack clarity on how the CEQA lead agency
should be determined. In particular, in instances where the only discretionary action(s) triggering CEQA 14
compliance are state or local permit processes, it can be difficult to determine which regulatory agency has the
"primary responsibility” for carrying out or approving the project. We recommend the SWRCB develop a
decision matrix to assist project proponents and potential CEQA lead agencies in determining the appropriate
CEQA lead agency for restoration projects covered under the Restoration General Order and Program EIR. We
also recommend the matrix include the SWRCB / RWQCB as the state lead agency in instances where other
agencies are unwilling or unable to serve as the CEQA lead agency. 1

6. Program EIR Mitigation Measures

We offer the following comments on the mitigation measures provided in the Program EIR.

a. Mitigation Measures AG-1: Minimize and Avoid Loss of Special Designation Farmland. This mitigation
measure requires compensatory mitigation (1:1} for “permanent conversion of Special Designated
Farmland” through preservation of other Special Designation Farmland. We request this mitigation
measure we revised to reflect compensatory mitigation should only be considered where the Special
Designation Farmland impacted by the restoration project has been functioning as viable farmland
within the past 5 years and/or is anticipated to continue to function as viable farmland without 15
intervention (i.e., the necessary installation of infrastructure to drain or otherwise manage water
onsite). There are many historic agricultural properties that are excellent candidates for freshwater or
estuarine wetland restoration, and that no longer function as viable farmland (or will not function in the
short-term without intervention) due to a lack of active recent management, despite being Special
Designation Farmland. For example, the tidal restoration area associated with the Ccean Ranch
Restoration Project in Humbaoldt County is designated as Prime Farmland, but had not been farmable for
over 50 years due to failed levees and lack of water management. Demonstration of recent and ongoing
farm viability should be a consideration before compensatory mitigation is required.

b. Mitigatien Measure GEQ-3: Conduct Individual Restoration Project Geotechnical Investigation and
Report. This mitigation measure requires “a geotechnical investigation be performed for any restoration
project that would result in potentially significant grading activities.” It is unclear from the language in
this measure what amount of grading would qualify as “significant”. Moreover, many enhancement and
restoration projects in managed wetland and working landscapes require "significant” earth moving
(e.g., over 1000 cubic yards) in the form of shallow swales, grading or levelling of fields, and constructing 16
habitat features {e.g., islands, low elevation berms) in areas that have no potential for geotechnical risk.
We recommend this mitigation measure be revised to only require a geotechnical investigation where
the nature of the project warrants consideration of geotechnical constraints, such as work on flood
control levees or in areas with certain soil types subject to impacts such as liquefaction. In those
instances, a geotechnical report should only apply to areas where consideration of thase constraints is
needed to inform design.
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DU-1

¢ Mitigation Measure GEO-6: Implement Measures for Waterway Construction Activities. This mitigation
measure states:

“For restoration projects that could cause subsurface seepage of nuisance water onto adjacent lands,
the foliowing measures shall be implemented:
= Perform seepage manitoring studies by measuring the level of shallow groundwater in the
adjacent soils, to evaluate baseline conditions. Continue monitoring for seepage during and
after project implementation.
e Develop a seepage monitoring plan if subsurface seepage constitutes nuisance water on the 17
adjacent land.
e If adjacent land is not usable, implement seepage control measures, such as installing
subsurface agricuitural drainage systems to avoid raising water levels into crop root zones.
Cutoff walls and pumping wells can also be used to mitigate the occurrence of subsurface
nuisance water.”

As written, the third bullet implies some obligation on the restoration project to correct existing
seepage issues on an adjacent property unrelated to the project. We recommend this bullet be revised
to state: “If it is determined that seepage from the project is responsible for making adjacent lands
not usable,.....” 1

7. Post-Construction Monitoring Plan

Identification of appropriate metrics and success criteria for measuring the shart- and long-term outcomes of a
restoration project is important to practitioners, project propanents and regulatory agencies for many reasons.
They inform the effectiveness of design strategies and construction technigues in the field; allow for early
identification and adaptive management to correct unintended outcomes; and provide a way to measure and
record the relative success of a project over time. However, prescriptive “corrective actions” tied to specific
“success criteria” are often not pragmatic due to grant funding limitations, and may be outside the regulatory 18
purview of a specific agency. With that in mind, we recommend the Post-Canstruction Manitoring Plan be
required to communicate to the RWQCB the progression of a project, and to identify potential solutions for
remedying elements that may contribute to adverse impacts on beneficial uses of waters of the State, but that it
not require a specific outcome in terms of project performance. In no instance should the monitaring obligation
under the Restoration General Order be more onerous or expensive than that anticipated through an individual
Permit process. 1

8. Permit Issuance Timeline

The Restoration General Order does not provide a timeline for permit issuance after an application is found to
be complete. We recommend the SWRCB include a 60-day period for a permit decision to emphasize the 19
importance of timely review of restoration project permit applications. This timeline is aligned with the current
‘reasonable review period’ being identified by USACE for verification of a project under a Nationwide Permit
(NWP) and would allow for up to 4 months of coordination between a project proponent and RWQCB prior to
making a permit decision {including pre-application permit and completeness review).
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DU-1
10. Application Fee 1
We understand that the Restoration General Order does not contemplate a change in the existing WQC/WDR 20

fee structure for restoration projects. We recommend that projects covered under the Restoration General
Order be eligible for the flat fee applied to ecological restoration and enhancement projects, regardless of size,
and that that fee remain comparable to the current application and annual fees,

11. Integration with Other Programmatic Processes T

We encourage the SWRCB to continue to align the Restoration General Order with other state and federal
programmatic or streamlined permit processes. For example, concurrent expansion of something comparable 21
to the Habitat Restoration and Enhancement Act (HREA) to streamline California Endangered Species Act (CESA)
and California Fish and Game Code (FGC) Section 1600 permitting of large restoration projects would be
exceptionally useful to ensuring efficient delivery of habitat restoration projects.
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DU-1 Ducks Unlimited

Responses to Comments from DU-1 Ducks Unlimited, Inc.
DU-1-1:

The State Water Board appreciates Ducks Unlimited (DU) comments regarding the
Order and Draft PEIR and information on DU.

DU-1-2:

The definition of a ‘restoration project’ is consistent with other regulatory agency
permitting practices in place or under development. Since restoration projects are
intended to be permanent solutions to environmental problems, the definition of a
restoration project implies that the net increase in aquatic or riparian resource area,
functions and/or services would occur as a result of project implementation, over the
long-term.

See also Master Response 1: Definition of Restoration Project for additional details.

DU-1-3:
Restoration projects permitted under the Order providing mitigation or other multi-
benefits are allowed consistent with Order Section XlII.E.1 General Compliance:

“Enrollment and authorization of restoration projects under this Order are for the
discharges of waste associated with only the restoration action and shall not be
construed as authorization or any compliance determination for any related
underlying project or activity. Restoration projects serving as mitigation for a related
project or activity may be enrolled under this Order; however, this Order does not
include any findings regarding the underlying related activity’s impact to water
quality, public trust resources, or other matters of public interest. When considering
the impact of restoration projects under this Order, the approving Water Board
considers only those adverse changes that may result from approval of the new
restoration project, including multi-benefit projects that may include non-restoration
action elements (e.q., recreation, flood protection).”

See also Master Response 1: Definition of Restoration Project for additional details.

DU-1-4:
In response to this comment (and comment SCC-1-7), Order Section A.4.7 was revised
as follows:

‘Removal or Remediation of Pilings and Other In-Water Structures

Untreated and chemically treated wood pilings, piers, vessels, boat docks, derelict
seawalls (within embayments), and derelict fishing gear, and similar structures built
using plastic, concrete, and other materials, may be removed and/or remediated to
improve water quality and habitat for fish and wildlife. These projects are designed to
remove contaminant sources and hazards from stream, river, and estuary habitats.”
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These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR. The future restoration projects in this category authorized under the Order will
need to meet the definition of a restoration project.

DU-1-5:

Order Section A.4.9 Establishment, Restoration, and Enhancement of Tidal, Subtidal,
and Freshwater Wetlands was not revised to include brackish and alkali wetlands or the
recommended initial introductory sentence, as appropriate projects would be permitted
under the Order if all Order Section Xlll. Conditions are met.

In response to this comment, Order Section A.4.9 was revised as follows:

“This project type generally involves grading (e.g., creating depressions, berms, and
drainage features), installing related infrastructure (e.g., water control structures,

siphons, sills, etc.), and/or breaching (e.g., excavating breaks in levees, dikes,
and/or berms), or both, to create topography, improve water management

capabilities, and/or improve hydrology that:

+ Facilitates water delivery and conveyance to benefit aguatic species, wildlife,
or wetland vegetative response...”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR. The future restoration projects in this category permitted under the Order will
need to meet the definition of a restoration project.

DU-1-6:
In response to this comment, Order Section A.5.5 Activities Prohibited under the Order
was revised as follows:

+ “Water diversions, except diversions associated with water conservation
projects as described in Section A.4.5, Water Conservation; diversions

associated with delivery or conveyance to and within managed wetland
habitats as described in Category A.4.9, Establishment, Restoration and

Enhancement of Tidal, Subtidal and Freshwater Wetlands; and those
necessary to temporarily dewater the construction site of a restoration project.

+ Installation of flashboard dams, head gates, or other mechanical structures
are generally prohibited; however there are exceptions for certain projects
that require them to meet ecological goals (e.q., With-the-exception-of storage

projects to reduce low flow stream diversions (Section A.4.5), off-
channel/side-channel_managed floodplain, and managed wetland habitat),

and for the required replacement of legacy structures under the Small Dam,

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.
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DU-1-7:

The State Water Board appreciates Ducks DU support regarding this text in the Order.

DU-1-8:
The State Water Board appreciates Ducks DU support regarding this text in the Order.

DU-1-9:
See Master Response 2: Construction General Order and SWPPP Requirements.

DU-1-10:
The State Water Board appreciates Ducks DU support regarding this text in the Order.

DU-1-11:
In response to this comment, GPM IWW-13 was revised as follows:

+ “IWW-13: Dredging Operations and Dredging Materials Reuse Plan. Project
proponent will develop and implement a dredging operations and dredging
materials management plan to minimize the effects that could occur during
dredging operations and material reuse and disposal. If material is being

imported from off-site or if there are specific concerns about residual
contaminants in the soil from historic land use activities (which can be

determined on a site-specific basis in collaboration with the approving Water
Board), tFhe plan shall describe a sampling program for conducting physical and
chemical analyses of sediments before import and/or disturbance. ...”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

DU-1-12:
In response to this comment, GPM VHDR-3 was revised as follows to include a

reference to GPM-15: Revegetate Disturbed Areas, which includes development of a
revegetation plan and allows for natural recruitment:

+ “VHDR-3: Revegetation Materials and Methods. Upon completion of work, site
contours will be returned to preconstruction conditions or to contours specified in

a Water Board-approved project design that provides enhanced erdesighred-to
provide-inereased biological and hydrological functions. Where disturbed, topsoil

will be conserved (and watered at an appropriate frequency) for reuse during
restoration to the extent practicable. Native plant species comprising a diverse
community structure (plantings of both woody and herbaceous species, if both
are present) that follow an agency-approved plant palette will be used for
revegetation of disturbed and compacted areas, as appropriate. See also GPM-
15: Revegetate Disturbed Areas, which also allows for revegetation through
natural recruitment (e.g., in tidal and managed wetlands and working landscapes
where disturbed areas typically revegetate more quickly through natural
recruitment than through seeding). Any area barren of vegetation as a result of

project implementation will be restored to a natural state by mulching, seeding,
planting, or other means with native trees, shrubs, willow stakes, erosion control
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native seed mixes, or herbaceous plant species following completion of project
construction. Irrigation may also be required in order to ensure survival of
containerized shrubs or trees or other vegetation, depending on rainfall. Soils
that have been compacted by heavy equipment will be decompacted, as
necessary, to allow for revegetation at project completion as heavy equipment
exits the construction area.”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

DU-1-13:
Overall project success criteria and measurable performance standards for projects
authorized under the Order will be considered by the approving Water Board on an

individual project basis as part of the development of the Monitoring Plan (Order
XI1.G.4).

Revegetation success criteria described under GPM VHDR-5 has been included for
consistency with other regulatory agency restoration permitting practices in place or
under development (e.g., NMFS, USFWS, etc.). The text of GPM VHDR-5 was revised
as follows:

+ “VHDR-5: Revegetation Monitoring and Reporting. All revegetated areas will
be maintained and monitored for a minimum of 2 years after replanting is
complete and until success criteria are met, to ensure the revegetation effort is
successful. The standard for success is at least 60% absolute cover compared to
pre-project conditions at the project site or at least 60% cover compared to an
intact, local reference site (or an available reference site accepted by the

approving Water Board).60%-abselute-covercompared-to-anintacttocal
reference-site: If an appropriate reference site or pre-project conditions cannot be

identified, success criteria will be developed for review and approval by the
approving Water Board on a project-by-project basis based on the specific
habitat impacted and known recovery times for that habitat and geography. The
project proponent will prepare a summary report of the monitoring results and
recommendations at the conclusion of each monitoring year.”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

DU-1-14:
Lead agencies for future restoration projects authorized under the Order will be

determined according to CEQA Guidelines Section 15050 “Lead Agency Concept” and
Section 15051 “Criteria for Identifying a Lead Agency.”

DU-1-15:

In response to this comment, the PEIR Mitigation Measure AG-1 (PEIR Section 3.3.4
Impacts and Mitigation Measures) was revised as follows:

“Based upon the cost and availability of farmland, whether the landowner is

sponsoring the project, recent (within 5 years) and ongoing farmland viability, and
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other factors, the CEQA lead agency for the individual restoration project should
consider whether a 1:1 ratio is appropriate and feasible on a case-by-case basis.”

This revision does not change the analyses or conclusions in the Draft Order or Draft
PEIR.

DU-1-16:

In response to this comment, the PEIR Mitigation Measure GEO-3 (PEIR Section 3.9.4
Impacts and Mitigation Measures) was revised as follows to help clarify what might
qualify as significant grading activities and when geotechnical investigation may be
warranted:

“Mitigation Measure GEO-3: Conduct Individual Restoration Project
Geotechnical Investigation and Report

When a restoratlon Qr0|ect involves An-individual-restorationprojects

fepan%restemueﬂ—prejeet—that—we{%msu#wpotentlally S|gn|f|cant gradlng

activities and warrants consideration of geotechnical factors and/or constraints
e.d., work on flood control levees, work in areas with certain soil types subject to

liquefaction), the project proponent shall conduct and prepare a geotechnical
report to address potential issues and concerns. The geotechnical report shall
include a quantitative analysis to determine whether excavation or fill placement
would result in a potential for damage due to soil subsidence during and/or after
construction. Project designs shall incorporate measures to reduce the potential
damage to a less-than-significant level. ...”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

DU-1-17:

In response to this comment, the PEIR Mitigation Measure GEO-6 (PEIR Section 3.9.4
Impacts and Mitigation Measures) was revised as follows:

+ Sfadjaeentland-s If it is determined that seepage from the restoration project

is responsible for making adjacent lands not usable, implement seepage
control measures, such as installing subsurface agricultural drainage systems

to avoid raising water levels into crop root zones. Cutoff walls and pumping
wells can also be used to mitigate the occurrence of subsurface nuisance
water.”

This revision does not change the analyses or conclusions in the Draft Order or Draft
PEIR.

DU-1-18:

Performance standards, success criteria, and monitoring obligations will be established
on an individual project basis by the project proponent, with input from the approving
Water Board. Measurable performance standards and success criteria shall be
identified as appropriate to meet the project purpose and goals and documented in the
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Monitoring Plan developed by the project proponent as required in Order Section
XIll.G.4. Monitoring Plan. Post-construction monitoring reports will be submitted in
accordance with the schedule dictated in the Monitoring Plan developed by the project
proponent with input from the approving Water Board.

If the project proponent identifies the need for corrective actions to achieve performance
standards, the authorizing Water Board will review and approve the proposed corrective
actions.

Revegetation success criteria described under VHDR-5: Revegetation Monitoring and
Reporting, has been included for consistency with other regulatory agency restoration
permitting practices in place or under development (e.g., NMFS, USFWS, etc.) and
VHDR-5 also allows for a project proponent to develop success criteria for review and
approval by the approving Water Board on a project-by-project basis based on the
specific habitat impacted and known recovery times for that habitat and geography.

In response to this comment, see also revisions to VHDR-5, Revegetation Monitoring
and Reporting, discussed above in DU-1-13.

DU-1-19:

The USACE sets the reasonable period of time to act under the Clean Water Act and
that time may vary depending on the details of the individual project. For example, the
type of federal permit required may vary depending on the individual project. The
USACE typically sets a longer reasonable period of time to act for projects requiring
individual authorization. The intent of the Order is to streamline project reviews and
approvals, but the duration of time it takes for the approving Water Board to make a
final decision will depend on project complexity and development of design and
planning. It is expected that close and early coordination with the approving Water
Board will facilitate timely decisions. No revisions are included in the Order or PEIR
because of this comment.

DU-1-20:

As presented in Order Section Xl Application Fees, the approving Water Board will
confirm the correct fee amount according to current fee regulations at the time of NOI
submittal. Authorization of a project under this Order is not determinative of whether a
project is a restoration project in the context of the fee schedule. Under the FY 2021-22
water quality fee schedule, projects that meet the definition of an EREP as defined and
adopted by the State Water Board on April 2, 2019, can use the Category D flat fee.
Though many projects that qualify for authorization under the Order will qualify for the
Category D flat fee for EREPs, not all will. The Order’s definition of a restoration project
is broader than a definition of an EREP. The approving Water Board will identify and
confirm the appropriate fee upon project review.

DU-1-21:
Efforts are ongoing to coordinate across various regulatory programs and agencies,
including the Cutting the Green Tape initiative.

August 16, 2022 H-85



CONSOLIDATED FINAL RESTORATION PROJECTS STATEWIDE ORDER

PROGRAM ENVIRONMENTAL IMPACT REPORT
APPENDIX H — RESPONSES TO COMMENTS

EPA-1 United States Environmental Protection Agency Region IX

‘\\1ED ST‘,qre
g‘e 3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
. 2B REGION IX
EY M N 75 Hawthorne Street
% ® San Francisco, CA 94105-3901
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EPA-1

Public Comment

Restoration Projects Statewide Order
Deadline: August 13, 2021 by 12 noon

August 13, 2021

Jeanine Townsend, Clerk to the Board E@E I]WE
State Water Resources Control Board

P.O. Box 100
Sacramento, California 95812-2000

by SWRCB Board Clerk on August 13, 2021

Subject: EPA Comments — Large Restoration Projects Statewide Order

Dear Ms. Townsend,

EPA has reviewed the Proposed General Order For Clean Water Act Section 401 Water Quality
Certification And Waste Discharge Requirements For Restoration Projects Statewide (General Order)
and respectfully submits the following comments in response to the State Water Resources Control
Board’s (SWRCB) Revised Public Notice dated July 22™, 2021. EPA supports the SWRCB'’s efforts to
accelerate restoration of wetlands, streams, and other aquatic ecosystems through efficient and effective
permitting procedures, and the following comments are intended to support widespread use of the

General Order where appropriate.

Consistency with Clean Water Act §401 Rule

As a proposed Clean Water Act Section 401 Water Quality Certification, the General Order must
comply with the statutory requirements of 33 U.S.C 1341. To increase efficiency of review and provide
the most benefit to the public and the environment, the implementation process for the General Order
should align with the process in the 2020 Clean Water Act 401 Certification Rule (40 C.F.R. Part 121).

This should include, but is not limited to:

® A process for project proponents to request a pre-filing meeting at least 30 days before

submitting a certification request

Concurrent submittal to the SWRCB and the federal agency with the items required in §121.5

L]
¢ Establishment of a reasonable period of time for actions
[ ]

A statement that the proposed project will comply with water quality standards

o Certification conditions in compliance with the requirements of

Particular attention should be paid in the development of the General Order to ensuring that certification
conditions clearly explain why the condition is necessary to assure that any discharge from the proposed
project or authorized under the license or permit will comply with water quality requirements. These
conditions must also include a citation to federal, state, or tribal law that authorizes the condition.

Applicability to Complex and/or Multi-purpose Projects

EPA recommends reexamining the project types expected to be covered under this general order to
ensure that covered activities are adequately evaluated under the General Order and that complex
aquatic resource restoration projects that require more analysis are not included. We agree with
SWRCB’s desire to advance permitting for large restoration projects but based on our experience
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EPA-1

improving permitting for highly complex multi-benefit tidal wetlands restoration projects in the San N
Francisco Bay, these types of projects are best addressed through coordinated permitting procedures and
carly interagency coordination as embodied in the Bay Restoration Regulatory Integration Team
(BRRIT).

We recommend communicating more explicitly that complex multi-benefit tidal wetlands restoration
projects will not be covered activities under the General Order. There are necessary, built-in
complexities in restoring large-scale resilient baylands that are not well suited to coverage under a
general order. In the Bay Area, tidal wetlands restoration means working in areas that are deeply
subsided, often contaminated, have multiple endangered species, have experimental design features, and
coexist with a myriad of urban infrastructure. These projects are permitted by upwards of six agencies
that must all work together to successfully permit a project and address applicants’ concerns. To that
end, and in recognition of the regulatory challenges that do exist for restoration projects, the Bay Arca
restoration community is in the midst of a five-year pilot of coordinated permitting for restoration
projects through the BRRIT. EPA is concerned that coverage of BRRIT-covered projects in the General
Order will exclude the Water Boards from meaningful involvement and review of projects with
important ramifications for compliance with EP A-approved Water Quality Standards.

Tidal wetlands, or baylands, restoration projects in the Bay Area have been, and continue to be,
implemented on a large-scale through the South Bay Salt Pond Project and other landowners. The
experience the restoration community has had with these efforts in places such as Eden Landing 3
(CDFW), Cullinan Ranch (USFWS, San Pablo Bay Refuge), and Bair Island (USFWS, Don Edwards cont.
Wildlife Refuge) is instructive to demonstrate that early coordination through the BRRIT, rather than
streamlined permitting, has been critical to successfully designing and permitting the projects. For South
Bay Salt Pond and Refuge projects, regulatory agency workgroup meetings were held regularly to vet
design and permitting challenges. On the Bair Island project website written for the general public, there
is a testimonial to the collaborative process- it reads:

“As a whole, the restoration project presents a model for other
cooperative efforts elsewhere in the Bay Area—a unigue partnership
among federal, State and local agencies, together with non-profit
organizations and the private sector, to realize an ambitious vision of
conservation.”

In the Bay Area, we are interested in continuing this model of collaborative restoration design and
implementation. EPA recommends re-evaluating tidal wetlands as a category for modification or
exclusion from this General Order to ensure that project proponents are guided appropriately to what can
and cannot be covered by this General Order. If tidal restoration projects are left in the General Order,
then additional language should be added to the order so that project proponents understand that the
General Protection Measures and accompanying EIR do not cover all project circumstances and there
will be restoration projects that cannot use this order, and that those decisions will be made by the
Regional Water Board.

The proposed General Order covers a broad range of activity types. While all activity types involve
nature-based approaches, some are not clearly limited to projects that would result in a net gain in
aquatic resource function. The proposed category of Bioengineered Bank Stabilization is of particular
concermn. Nature-based approaches to reducing excessive erosion and protecting property are an
important component of watershed restoration, but may still result in adverse impacts to water quality if \\/J
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EPA-1
not appropriately sited & planned. While suspended sediment & turbidity pollution remains a prevalent A
problem in California streams, many streams are sediment-limited due to historical aggregate mining or
trapping of bedload and suspended load behind impoundments. Bioengineered approaches to bank 4
stabilization may exacerbate this “hungry water” phenomenon in sediment-limited streams by reducing cont.

or eliminating streambank sediment sources. EPA recommends re-evaluating this category for
modification or exclusion from the General Order.

Thank you again for the opportunity to comment on the proposed General Order. If there are any

questions about EPA’s comments, you can reach me by email at cohen.sahrvei@epa.gov or phone at 5
415-264-4675. 4

Sincerely,

Sahrye Cohen
Manager, Wetlands Section
Water Division

cer Jessica Nadolski, State Water Resources Control Board
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EPA-1 United States Environmental Protection Agency Region IX

Responses to Comments from EPA-1 Environmental Protection Agency
EPA-1-1:

The State Water Board appreciates U.S. Environmental Protection Agency’s (EPA)
comments supporting the State Water Board'’s efforts.

EPA-1-2:

Order Section G.2. Pre-Application Consultation requires a request for a pre-application
consultation meeting a minimum of thirty days prior to submittal of the NOI. Any
applicable requirements pertaining to the current or future Clean Water Act 401 Water
Quality Certification rules will be discussed at the meeting.

Certification conditions, currently and if required in the future, will be included as part of
the Notice of Applicability (NOA) for an authorized project under the Order.

EPA-1-3:

The Order was developed to be consistent with the permitting requirements and
procedures of several state and federal agencies. For example, the definition of a
restoration project was developed based on input from numerous agencies and to be
consistent with multiple permitting agency regulatory practices either existing or under
development (e.g., CDFW, NMFS, USFWS, USACE). All projects must meet the
definition of a restoration project (Order Section V. Project Description), be consistent
with categories of restoration projects described in the Order (Order, Attachment A,
A.4), and adhere to programmatic sideboards, including adopting protection measures
and design guidelines (Order, Attachment A, A.5), and undergoing pre-application
consultation with the approving Water Board (Order, Attachment A, A.5.3).

In addition, the Order encourages early interagency coordination (Order, XIll.A. Request
for Authorization)

“Project proponents are encouraged to collaborate with other applicable regulatory
agencies in coordination with the approving Water Board during project design,
especially when fish passage and/or listed species are considerations.”

Further, the Order (Order XII1.G.2.) requires the project proponent contact the approving
Water Board to request a pre-application consultation meeting.

“The project proponent will contact the approving Water Board to submit available
project information and request a pre-application consultation meeting a minimum of
thirty (30) days prior to submittal of the NOI... Restoration projects can be complex
and often benefit from pre-application consultation with the approving Water Board
during the early stages of planning and design. During the pre-application
consultation, the approving Water Board will review draft project materials and
provide project-specific guidance for navigating the approval process. A site visit
may also be conducted at the discretion and request of the approving Water Board.”
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In addition, (Order XIII.G.2.) allows for further input from the approving Water Board.

“The approving Water Board will review the project information and may identify
concerns, formulate questions and/or recommendations regarding the project
design, and inclusion of applicable GPMSs, including potential recommendations for
modification of GPMs, where necessary, to accommodate and/or address site-
specific conditions”

The approving Water Board also has the authority to determine whether the project is
eligible for coverage under the Order after reviewing the NOI.

The Order would not hinder interagency or stakeholder collaboration, nor would the
Order alter policies or procedures of the San Francisco Bay Regional Board or other
regulatory agencies in the San Francisco Bay area. The Order could be utilized in a
complementary manner with the San Francisco Bay Restoration Regulatory Integration
Team (BRRIT) coordination and project approval program. For example, if the BRRIT
elected to review a proposed project, the Regional Board would still have full authority
to determine whether coverage under the Order is appropriate for the proposed project.
If the Regional Board deemed use of the Order to be appropriate, the project would
benefit from collaboration with the BRRIT to improve its effectiveness and be approved
in a more efficient and consistent manner with other projects statewide.

Also see response to comment CDFW-1-2, which presents specific references to the
Order that cite regulatory agency authority and encouragement to collaborate with other
regulatory agencies during project review.

EPA-1-4:

The use of bioengineered bank stabilization techniques must be consistent with
categories of restoration projects described in the Order (Order, Attachment A, A.4.1 and
A.4.3), and adhere to programmatic sideboards, including adopting protection measures
and design guidelines (Order, Attachment A.5 and A.6), and undergo pre-application
consultation with the approving Water Board (Order, Attachment A, A.5.3).

While bioengineered bank stabilization may be required on a site to address specific
issues and may be necessary for certain projects, the Order would not cover projects
that solely protect property from bank erosion. Further, the Order includes project type—
specific design guidelines (Order, Attachment A, A.6), that have been developed with
assistance from multiple regulatory agencies (e.g., CDFW, NMFS, USFWS) to help
project proponents during the design development of their individual projects, in a
manner that is appropriate and sustainable, minimizes adverse effects on aquatic
habitats, and maximizes the ecological benefits of the restoration. The design guidelines
(Order, Attachment A, A.6) also state that restoration projects should be based on a
process-based approach that considers the multiple interactions of physical, chemical,
and biological processes over a wide variety of spatial and temporal scales in order to
identify the root causes of the problems, and to confirm the proposed solution (project)
will be effective and appropriate given the physical setting (see Kondolf et al., 2001;
Simon et al., 2007; Smith and Prestegard, 2005; Wohl et al, 2005, Wohl et al., 2015).
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All projects would be evaluated individually by the approving Water Board to assess if
they are eligible for authorization under the Order and will provide an increase in
functions and services. No revisions are included in the Order or PEIR because of this
comment.

EPA-1-5:
The State Water Board appreciates EPA’s comments on the Order and notes the
contact name and number for EPA.
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IND-1 General Public, Jeff TenPas

IND-1

Public Comment
Restoration Projects Statewide Order
Deadline: August 13, 2021 by 12 noon

Jeff TenPas
24 East Main St
Winters, CA 95694 |

Aug 9, 2021

by SWRCB Board Clerk on August 13, 2021

Jeanine Townsend

Clerk to the Board State Water Resources Control Board
P.O. Box 100, Sacramento, CA 95812-2000
commentletters@waterboards.ca.gov

Re: Comments — Restoration Projects Statewide Order

Dear Board:
I fully support the goal of a programmatic review and approval of low level restoration projects. ]: 1

However, a red flag must be raised so that there is further review for projects that use
carthmoving and fill to more than minimal extent. For instance, it seems that under this statewide
order that projects that alter a mile of stream channel, by modifying an existing channel, creating 2
a new channel on the floodplain, or constructing a new channel in fill, that all these could be
allowed.

The problem certain to occur but often go unnoticed is a severe alteration of groundwater
connections between the channel, floodplain, and deep groundwater. It must be borne in mind
that there are four or more orders of magnitude difference in the hydraulic conductivity of sandy
gravel deposits, such as in a buried channel, and fine silt deposits on a floodplain. Disrupting one
square yard of the channel connection to a buried gravel deposit can alter or cutoff the
groundwater supply to acres of riparian forest and acre feet of groundwater recharge.

Case in point, one mile of stream alteration in Winters, CA between 2011 and 2018 where the
channel was partially filled to narrow and decrease depth. Imported fill was emplaced in the
channel by earthmovers. The fill was fine and not sandy, it was exceedingly compacted by heavy
carthmovers, but worst of all blocked and broke the connection to high permeability layers or
buried channels in the old existing floodplain.

As aresult, the existing riparian cottonwood forest died, replanted trees grew at first then
reached a point where water stress killed them too. Later study revealed falling groundwater
levels, and a permanent decrease in groundwater recharge was recorded by stream gauges
between pre and post-project. The restoration project had effectively lined the channel with an
impermeable liner, and $ millions spent on restoration were wasted and in fact degraded the
environment. Project proponents are not yet ready to admit to this, but the evidence is clear. \\
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IND-1

Board
Aug 9, 2021
Page 2

In general there is great ignorance or disregard for floodplain structure and groundwater flow in N
stream restoration projects. There is great focus on surface water connectivity of channel and 3
floodplain that operates a few days ephemerally during floods, and blindness to maintaining
groundwater connectivity that supports riparian forest and groundwater recharge 24 hours 365
days a year.

The general order should be amended to exclude projects which risk significantly impacting on
groundwater movement by:

e Limiting stream bank disturbance to 100 feet,

s Require particle size analysis of fill, and prohibit importing of fill incongruent with the
existing floodplain material.

o Require that fill is not compacted, that low ground pressure equipment is used, and
equipment operates on mats were needed. Earthmovers, paddle wheel scrapers,
sheepsfoot rollers, and front-end loaders should be prohibited. Track laying equipment
rather than wheeled equipment should be used.

AND for projects disturbing greater than 100 feet, T

e Require survey of floodplain structure, mapping, and planning to maintain connectivity
of the stream to the existing layers and bodies of coarse texture that provide 99% of 5
groundwater movement, that sub-irrigate the riparian forest, and recharge groundwater.

o  Where stream channels are partially filled, require placement of high permeability layers
ot bodies of coarse textured fill that are aligned to maintain the groundwater connections
of stream to floodplain. 1

Thank you for the opportunity to comment. I would be happy to provide more information if that
would be helpful, or to help revise language. I can be contacted at 920-917-8409, or
jtenpas@lvcos.com, or the address above. It is important that floodplain structure and
groundwater flow, the anatomy and physiology of the riparian body, become a primary focus of
restoration plans. Millions have been spent and wasted on constructed channels in constructed
floodplains with no regard to the structure and groundwater flow.

Sincerely,

Jeff TenPas
Soil Scientist, Hydrologist, Watershed Scientist (US Forest Service, retired)
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IND-1 General Public, Jeff TenPas

Responses to Comments from IND-1 Jeff TenPas
IND-1-1:

The State Water Board appreciates Mr. TenPas’ supportive comments regarding the
Order.

IND-1-2:

All projects must meet the definition of a restoration project (Order, Section V. Project
Description), be consistent with categories of restoration projects described in the Order
(Order, Attachment A, A.4), and adhere to programmatic sideboards, including adopting
protection measures and design guidelines (Order, Attachment A, A.5 and A,6), and
undergo a pre-application consultation with the approving Water Board (Order,
Attachment A, A.5.3).

Project proponents in coordination with the CEQA lead agency will need to determine if
restoration projects proposed for authorization under the Order can be approved within
the scope of the PEIR or would need to undergo additional CEQA review (PEIR
Section 1.1).

Adherence to these requirements would ensure that proposed earthmoving and fill
would be consistent with project objective requirements and not result in unintended
adverse consequences. While the comment does not question the impact analysis
conducted in the PEIR, it is important to note that a full range of potential impacts
resulting from earthmoving and fill, including from large-scale projects in multiple eligible
categories, were analyzed. No revisions are included in the Order or PEIR because of
this comment.

IND-1-3:

Project proponents in coordination with the CEQA lead agency will need to determine if
restoration projects proposed for authorization under the Order can be approved within
the scope of the PEIR or would need to undergo additional CEQA review (PEIR
Section 1.1), including addressing potential impacts to groundwater and biological
resources. Potential groundwater impacts associated with implementing restoration
projects authorized under the Order are addressed in PEIR Section 3.11. Potential
impacts to biological resources, including riparian forests, are addressed in PEIR
Section 3.5. No revisions are included in the Order or PEIR because of this comment.

IND-1-4:

All projects must meet the definition of a restoration project (Order, Section V. Project
Description), be consistent with categories of restoration projects described in the Order
(Order, Attachment A, A.4), and adhere to programmatic sideboards, including adopting
protection measures and design guidelines (Order, Attachment A, A.5 and A,6). If the
CEQA lead agency for a restoration project determines that the project’s impacts on
groundwater or habitat/species may remain significant even with implementation of the
GPMs and species protection measures in the Order, additional project-specific and
species-specific mitigation measures would be required. No revisions are included in
the Order or PEIR because of this comment.
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IND-1-5:
See response to comment IND-1-4.
IND-1-6:

The State Water Board appreciates Mr. TenPas’ supportive comments regarding the
Order and notes the contact name and number for Mr. TenPas.
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IND-2 General Public, Trent Tuthill (Same comment letter as TCD-1)

IND-2

Public Comment
Restoration Projects Statewide Order
Deadline: August 13, 2021 by 12 noon

Jeanine Townsend, Clerk to the Board E@E”WE

State Water Resources Control Board
P.O. Box 100, Sacramento, CA 95812-2000 by SWRCE Buard Clerk on August 13, 221

Submitted Via e-mail to: commentletters@waterboards.ca.gov
Subject: Comments — Restoration Projects Statewide Order
Dear Ms. Townsend:

| submit these comments to you as a concerned citizen who has withessed mainstem T
Trinity River restoration efforts over the past 18 years and as a property owner on the
upper section of the Trinity River.

| object to any loosening of regulatory requirements or water quality objectives and
standards for the Trinity River Restoration Program (TRRP) or the Bureau of
Reclamation. TRRP activities are adversely affecting beneficial uses of the Trinity River
through increased turbidity as a result of mainstem projects such as side channels and
gravel placement. | have personally witnessed the TRRP projects negative effects on
river turbidity during critical anadromous fish spawning migrations and witnessed
members taking turbidity level readings well outside the work area, to mispresent the
actual levels. The long-awaited benefits of a restored fishery to compensate for the
significant environmental impacts identified in TRRP's CEQA documents has not 1
materialized.

Most recently one of the TRRP member agencies placed gravel in the river at Lewiston
without the permission of the Trinity Management Council, without the knowledge of the
TRRP executive director, and without any public notice. Numerous complaints were
made to me and through social media about elevated turbidity in the river. All of this is
now with the backdrop of raging wildfires along the Trinity River and its watershed with
imminent erosion and sedimentation expected this winter.

The TRRP is operating under a stale Programmatic EIR from 2009 that should be
revised every five years, according to CEQA Guideline Section 15162. Clearly this
requires a subsequent EIR to the Master EIR or a supplement to it. Many of the current
project types such as engineered logjams are not even discussed in the 2009 MEIR.

Consider the following: -

» The Water Right Order 90-5 temperature compliance point at Douglas City
cannot be monitored because the temperature probe has been buried since April 2
15.

» Despite a requirement in 90-5 to not harm the Trinity River, the Bureau of
Reclamation’s Temperature Management Plan didn’t even give predictions of
temperatures in the Trinity River, let alone an ability to monitor Douglas City. v
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IND-2

The SWRB approved the plan without any discussion of protecting the Trinity N
River.

» The Bureau of Reclamation is considering additional drawdown of Trinity or
Whiskeytown to make up for its overcommitment of water.

» The Water Quality Control Plan for the North Coast Region still contains a 1991
“Interim Action Plan for the Trinity River” that pre-dates the Trinity Record of
Decision by nine years. Where is the final action plan for the Trinity River 30
years later? 2

» Water Quality Order 89-18 and Water Right Order 90-5 both call for a Trinity cont.
River water right proceeding to consider amendment of Reclamation’s state
water permits to ensure no harm is done to the Trinity River from CVP
operations. We are still waiting while hundreds of millions are spent on
disruptive and unsuccessful restoration projects.

» The TRRP claims that fine sediment in the Trinity River is no longer a problem,
yet the Trinity River is still listed as impaired under the SWRCB’s Section 303(d)
Impaired Waterbodies List. The intensity of the fires and subsequent erosion
this winter should eliminate any debate on this issue.

Ih conclusion, I'm in favor of providing regulatory ease for upslope restoration projects
to improve our watershed, decrease erosion, and improve fish passage, but the TRRP
has consistently underfunded those projects. The TRRP’s mainstem projects and 3
gravel placement activities should be put under a moratorium for further 401
certifications until a new or supplemental Master EIR is approved. Loosening their
regulatory restrictions for turbidity is exactly the opposite of what's needed at this time.

Sincerely,

Trent Tuthill

Property Owner in Poker Bar area along the Trinity River

Cc: Representative Jared Huffman
North Coast Regional Water Quality Control Board
Ernest Conant, Regional Director Bureau of Reclamation
Michael Dixon, TRRP
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IND-2 General Public, Trent Tuthill (Same comment letter as TCD-1)

Responses to Comments from IND-2 Trent Tuthill

IND-2-1:

This Order does not authorize specific projects. All projects must meet the definition of a
restoration project (Order, Section V. Project Description), be consistent with categories
of restoration projects described in the Order (Order, Attachment A, A.4), and adhere to
programmatic sideboards, including adopting protection measures and design
guidelines (Order, Attachment A, A.5 and A,6), and undergo a pre-application
consultation with the approving Water Board (Order, Attachment A, A.5.3).

IND-2-2:
Thank you for your comment. The Order does not impact any previously authorized
Orders, projects, or actions.

IND-2-3:

The State Water Board appreciates Mr. Tuthil's comments regarding the Order. The
Trinity River Restoration Program (TRRP) is a large, ongoing restoration program in the
region of the North Coast Regional Board. Projects related to TRRP are reviewed by the
Regional Board under an existing programmatic 401 water quality certification for the
Program. The Regional Board review includes consideration of stringent water quality
objectives. The Order would not supersede the existing programmatic certification for
the TRRP nor loosen regulatory restrictions pertaining to turbidity or any regional water
quality objective.
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LACDPW-1 Los Angeles County Department of Public Works

LACDPW-1

Public Comment
Restoration Projects Statewide Order
Deadline: August 13, 2021 by 12 noon

From: Toan Duong
To: commentletters
Ce: Aracely Lasso; Justin Dulay; Pat Wood

Subject: Comments — Restoration Projects Statewide Order

Date: Thursday, August 12, 2021 10:15:54 AM by SWRCR Board Clerk on August 12, 2021
Attachments: image001.png
EXTERNAL:

Ms. Jeanine Townsend,

DRAFT PROGRAM ENVIRONMENTAL IMPACT REPORT

GENERAL ORDER FOR CLEAN WATER ACT SECTION 401 WATER QUALITY
CERTIFICATION AND WASTE DISCHARGE REQUIREMENTS

ENVIRONMENTAL PLAN (RPPL2021007392)

The project proposes to improve the efficiency of regulatory reviews for projects throughout
the state that would restore aquatic or riparian resource functions and/or services. The
Order would establish an authorization process for environmentally beneficial restoration
project types and associated measures to protect species and the environment.

The Los Angeles County, Department of Public Works has reviewed the draft Program
Environmental Impact Report (PEIR) and has the following comments for your
consideration:

1. 1.3 Overview and Use of the PEIR, 1.3.2, Screening of Individual Restoration
Projects, Page 1-7

Due to the discussion of floodplain management issues in Section 3.11 of the PEIR,
it is recommended the PEIR’s Step 2 add the following criterion:

“If located in an area mapped by the Federal Emergency Management Agency
(FEMA), a state agency, or a local agency as a severe or high-risk flood hazard
area, and has obtained written clearance from the federal, State or local floodplain
manager having floodplain management jurisdiction over the restoration project
property(s), then the restoration project has met the applicable federal, State and
local laws, rules and regulations for development in flood hazard areas.” 1

2. 3.11 Hydrology and Water Quality, Federal Emergency Management Agency-
Related Laws and Regulations Floodplain Management Regulations, Page 3.11-
11

It is recommended that 44 CFR 99.1 (Definitions) be added to the regulatory
references. 44 CFR 59.1 defines development as any human activity. Restoration
projects are human activity and thus may be subject to FEMA’s regulations
regarding activities in floodplains.
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3

4

5

3.11 Hydrology and Water Quality, Regulatory Setting, State, Pages 3.11-18
through 3.11-26

It is recommended that Executive Order B39-77 (Flood control, Flood plain
management, Flood damage, Department of YWater Resources, Government
agencies) be added to the regulatory references.

3.11 Hydrelogy and Water Quality, Regulatory Setting, Regional and Lecal,
Page 3.11-26

It is recommended that the discussion also include that local entities may have
mapped flood hazard areas in addition to those mapped by FEMA, and local
ordinances may regulate activities in those areas.

3.11.4 Impacts and Mitigation Measures, Impact 3.11-3, Effects of Constructed
Facilities, Page 3.11-34

The discussion of impacts needs to include the potential impacts of increasing the
hydraulic roughness (Manning's n value) of a river, stream, ar waterway due to
removal of smooth surface channel linings (e.0., concrete), plantings that increase
instream wvegetation density, aor a combination of both. Increasing the roughness
coefficient decreases the channel's flow carrying capacity unless measures are
implemented to offset the impact. It should be noted, during the starms that cause
flood damage (e.g., the FEMA 20%, 10%, 1%, 0.2% annual chance floods, other
types of floods identified by local entities), flow velocities and pore space in the soil
will likely not be sufficient to allow instream percolation to completely offset the loss
in the channel s flow-carrying capacity.

Also, any alterations of levees that have been accredited by FEMA will need
engineering analyses of the proposed altered levees to ensure they will meet
FEMA's requirements for stahility, erosion resistance and freeboard. FEMA will also
require documentation and assurances for long term operation and maintenance of
the altered levees.

Therefore, it is recommended the criteria to issue the proposed YWORs include the
criterion stated in our comment above for PEIR Section 1.3.2.

For questions regarding comments 1 — &, please contact Patricia Wood of Public
YWorks, Stormwater Maintenance Division at pwood@pwe lacounty gov or (B26) 458-
B131.

Thankyau,

Civil Engineer
Los Angeles County PublicWorks
Office: (626) 458-4921

Prebilic Woerks
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LACDPW-1 Los Angeles County Department of Public Works

Responses to Comments from LACDPW-1 Los Angeles County, Department of
Public Works
LACDPW-1-1:

The State Water Board appreciates Los Angeles County, Department of Public Work’s
comments on the Draft Order and Draft PEIR.

LACDPW-1-2:

In response to this comment, PEIR Section 2.5, Table 2-1 Processes, Permits, and
Authorizations that May Be Required for Approval of Restoration Projects was revised
as follows:

Resource Applicable Regulating
Laws/Regulations/Permits Agency
i . . .

:%Floqd lains Permit for Floodplain Development is Eederal Emergency
designated as . - Management Agency
. required before construction or :

Special Flood develooment beains within anv SEHA or local county/cit

This revision does not change the analyses or conclusions in the Draft Order or Draft
PEIR.

LACDPW-1-3:

In response to this comment, PEIR Section 3.11.3 Regulatory Setting was revised as
follows:

"Development” is defined in the Code of Federal Regulations Title 44, 59.1(c). Per
44 Code of Federal Regulations and is any man-made change to improved or
unimproved real estate, including but not limited to buildings or other structures,
mining, dredqing, filling, grading, paving, excavation or drilling operations or storage
of equipment or materials.”

This revision does not change the analyses or conclusions in the Draft Order or Draft
PEIR.

LACDPW-1-4:

Executive Order 11988, Floodplain Management, and Executive Order 13690,
Establishing a Federal Flood Risk Management Standard are included in PEIR Section
3.11.3. No revisions are included in the Order or PEIR because of this comment.
LACDPW-1-5:

In response to this comment, the PEIR Section 3.11.3 was revised as follows:

“Local entities may have mapped flood hazard areas, in addition to those mapped by
FEMA, and local ordinances may regulate activities in those areas.”
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This revision does not change the analyses or conclusions in the Draft Order or Draft
PEIR.

LACDPW-1-6:
In response to this comment, PEIR Section 3.11.4 was revised as follows:

“Although-fFloodplain and levee restoration improvements may cause the existing
course of a stream or river to change or the hydraulic roughness to increase

(e.g., from plantings that increase instream vegetation density). However, such
improvements would not be expected to substantially increase surface elevations, er
the increase the chance of flooding outside of restored floodplains, or decrease the
channel’s flow carrying capacity as floodplain and levee restoration improvements
would need to meet design standards and permitting requirements.”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

LACDPW-1-7:

The State Water Board appreciates LACDPW’s comments and notes the contact name
and number for LACDPW.
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LADWP-1 Los Angeles Department of Water and Power

LADWP-1

Public Comment
Restoration Projects Statewide Order
Deadline: August 13, 2021 by 12 noon

Eric Garcetti, Mayor

L A Los Angeles

Department of it S
DW P WatEr & Power | Susana RcyesJ..‘\I/:r F;e;dendt

Mia Lehrer
BUILDING A STRONGER L.A,

by SWRCB Board Clerk on August 13, 2021 Nicole Neeman Brady
Yvette L. Furr, Acting Secratary

Martin L. Adams, General Manager and Chief Engineer
August 13, 2021

Submitted via e-mail to commentletters@waterboards.ca.gov

Jeanine Townsend

Clerk to the Board

State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-2000

Dear Ms. Townsend:

Subject: Comments Letter - Proposed Order for Clean Water Act Section 401
Water Quality Certification and Waste Discharge Requirements for
Restoration Projects Statewide

The Los Angeles Department of Water and Power (LADWP) would like to thank the
State Water Resources Control Board (SWRCB) for the opportunity to comment on the
Proposed Order for Clean Water Act Section 401 Water Quality Certification and Waste
Discharge Requirements for Restoration Projects Statewide (Proposed Order). LADWP
acknowledges the time and effort the SWRCB has put forth into developing the
Proposed Order.

LADWP supports the development of the Proposed Order to streamline the process of
obtaining the Clean Water Act Section 401 Water Quality Certifications and Waste
Discharge Requirements for restoration projects that are listed as applicable for
coverage under the Proposed Order. This will ease the application process and provide
consistent guidance for the restoration projects that are covered under the Proposed
Order.

LADWP respectfully submits the following comments on the Proposed Order: T
1. Section XIIl.G.3 Exclusions and Prohibited Activities

The list of prohibited items in the Proposed Order include methods and equipment that
are commonly used in restoration projects. For example, gabion baskets are utilized in
restoration projects for stream bank stabilization because they are an effective method
of erosion control that has been proven over multiple decades. Since gabion baskets

are frequently used, for the purpose of streamlining the permitting process for v

T N. Hope Street, Los Angeles, California 90012-2607 Mailing Address: PO Box 51111, Los Angeles, CA 90051-5700
Telephone (213) 367-4211 ladwp.com
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restoration projects, LADWP is recommending that the exclusions and prohibited 2
activities for the Proposed Order be applied only on a case by case basis. cont.
2. Attachment B Step 6 Completeness determination: Within 30 calendar days ]

of receipt of an NOI, the approving Water Board will determine in writing

whether the NOI is complete and will transmit the determination to the

project proponent. 3

Although the Proposed Order Attachment B states that the Water Board will provide a
determination on the NOI within 30 days, to avoid delays, LADWP is recommending that
the language also include that the NOI will be automatically approved after 30 days if no
action is taken by the Water Board within the 30-day time period.

3. Section XIIIl.B.1.c Request for Notice of Project Complete Letter: The
project proponent shall submit a Request for Notice of Project Complete
Letter within thirty (30) day following completion of all project activities
including post-construction monitoring of restoration sites [. . .] Upon
approval of the request, the Water Board shall issue a Notice of Project
Complete Letter to the project proponent.

In section XIII.B.2, it states that “annual reporting shall continue until a Notice of Project
Complete Letter is issued to the project proponent.” Also, in section XIII.C.4, it states 4
that the visual inspection at the project site shall continue during the rainy season until
the Notice of Project Complete Letter is issued. Delays in receiving a determination for
the Project Completion Letter will result in continued inspections and monitoring in
compliance with the Proposed Order after construction has concluded at the project
site. To avoid delays with the 401 certification termination, LADWP is recommending
that the language in the proposed order regarding the submittal for the request for a
Project Completion Letter include an automatic approval 30 days after the request is
submitted if no action is taken by the Water Board within this same 30 days.

4. Section XIIl.B.3.c.ii: Within three (3) working days following completion of
work in water or stream diversions, an In-Water Work and Diversion Water
Quality Monitoring Report must be submitted to the Water Board.

Attachment D, Part C, Report Type 7 lists the report contents of the In-Water Work and
Diversion Water Quality Monitoring Report. It states that if applicable, water quality 5
sampling data will need to be submitted with the report. In particular, Attachment A In
Water Measure IWW-13 for dredging operations and dredging materials reuse plan
requires a “sampling program for conducting physical and chemical analyses of
sediments before disturbance.” It is difficult to submit a report with sampling data within
3 working days of completing the in-water work. The testing laboratories take a couple
of days to complete the sampling, perform quality assurance checks, and upload results
to the database. All the proper General Protection Measures (GPM) should be \V/;
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implemented for the in-water work and diversion during a project and should result in N
minimal to no impacts on water quality while waiting for sample results.
LADWP is recommending that the In-Water Work and Diversion Water Quality 5
Monitoring Report be allowed to be submitted within 7 working days if in-situ sample cont.

analysis is required and within 14 working days if additional testing is required. This will
allow time for laboratory reports to be finalized and the monitoring report to be
completed.

In closing, LADWP would like to express our appreciation to the SWRCB for the
opportunity to comment on the Proposed Order and looks forward to continuing to work
with the SWRCB to develop the General Order for Clean Water Act Section 401 Water 6
Quality Certification and Waste Discharge Requirements for Restoration Projects
Statewide. Please contact Ms. Robin Yamada, of my staff, at (213)367-4230 if there
are any questions.

Sincerely,
£ - .
fi’/d’k/ [évt 72?16

Katherine Rubin
Manager of Air and Wastewater Quality and Compliance

RY:
c: Ms. Robin Yamada, LADWP

4
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Responses to Comments from LADWP-1 Los Angeles Department of Water and
Power

LADWP-1-1:

The State Water Board appreciates Los Angeles Department of Water and Power’s
(LADWP) comments supporting the adoption of the Order.

LADWP-1-2:

Restoration project proponents proposing methods prohibited under the Order may still
be authorized through a different permit process. No revisions are included in the Order
or PEIR because of this comment.

LADWP-1-3:

Consistent with the Permit Streamlining Act (PSA), the Water Board will determine in
writing whether an NOI is complete within 30 days. Failure to comply with this
requirement is governed by the PSA. No revisions are included in the Order or PEIR
because of this comment.

LADWP-1-4:

A Notice of Project Complete Letter is necessary to ensure that all applicable
performance standards and post-construction requirements have been satisfied. The
Notice of Project Complete Letter is a regularly used process for section 401 water
quality certifications. Any delay in issuance of a Notice of Project Complete Letter can
be addressed on an individual basis.

LADWP-1-5:

In response to this comment, Order Section XIII.B.3.c.ii In-Water Work and Diversions
Water Quality Monitoring Report was revised as follows to allow for reporting flexibility
due to laboratory report constraints:

“fi. Within three (3) working days, or within a timeframe agreed upon by
the approving Water Board, following completion of work in water or

stream diversions, an In-Water Work and Diversions Water Quality
Monitoring Report must be submitted to the Water Board.”

This revision does not change the analyses or conclusions in the Draft Order or Draft
PEIR.

LADWP-1-6:

The State Water Board appreciates LADWP’s comments on the Order and notes the
contact name and number for LADWP.
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LAND-1

SOLURI
tel: 916.455.7300 - fax: 916.244.7300
L M.E S E RVE 51; 8th Street - Sacra:(ento. CA 95814

Public Comment
Restoration Projects Statewide Order
August 12, 2021 Deadline: August 13, 2021 by 12 noon

SENT VIA EMAIL (commentleiters@waterboards.ca.cov)

State Water Resources Control Board E@E”WE
Attn: Jeanine Townsend, Clerk to the Board

1001 1 St, 24% Floor
Sacramento, CA 95812

by SWRCE Board Clerk on August 12,2021

RE: Comments — Restoration Projects Statewide Order
Dear Ms. Townsend:

These comments on the State Water Board’s (“SWRCB”) Draft General Order for
Clean Water Act Section 401 Water Quality Certification and Waste Discharge
Requirements for Restoration Projects Statewide (“Order”) and Program Environmental
Impact Report (“PEIR”) are submitted on behalf of Local Agencies of the North Delta
(“LAND™). LAND is a coalition of local reclamation and water districts in the northern
Delta working to protect Delta agriculture and communities. LAND member agencies
cover approximately 100,000 acres of the northern Delta. Some of these agencies
provide both water delivery and drainage services, while others only provide drainage
services. These districts also support the maintenance of the levees that provide flood
protection to homes and farms.

The Order would allow 401 Water Quality Certifications to be issued under a 1
programmatic level for large restoration projects. LAND recognizes the desire to
expedite permitting for these projects. However, if not properly designed and absent
effective mitigation, large restoration projects pose a significant risk to the Delta’s natural
resources, communities and agricultural operations. These comments focus on the
application of the Order in the Delta. However, many of these comments could also
apply to restoration projects statewide.

LAND supports well-plarmed Delta restoration activities, but the impacts on the
environment and adjacent land and water uses must be fully disclosed and fully mitigated
in the context of CEQA, the Delta Reform Act, and the Delta Plan; moreover, effective
coordination with adjacent landowners must continue throughout the life of each project.
LAND 15 specifically concerned with floodplain restoration, wetland creation and
restoration, and removal of small dams and tide gates. These types of restoration projects
could potentially expose the Delta ecosystem and its residents to several significant
impacts that should be addressed in more detail by the Order and PEIR.
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A. Delta Plan Consistency

The Sacramento-San Joaquin Delta Reform Act of 2009 (Wat. Code, § 85000 et
seq. [“Delta Reform Act™]) is only mentioned on pages 2-6, and 3.11-21 of the PEIR.
Many of the potential projects covered by the Order and PEIR would likely be
constructed within the Delta boundaries, including the restoration that is part of
EcoRestore, the effort to comply with the Biological Opinions issued for the state and
federal water projects (the CVP and the SWP). Therefore, SWRCB should include more
detailed description of Delta Reform Act and Delta Plan requirements for restoration
projects. This includes following the restoration guidelines in Chapter 4 of the Delta
Plan, as well as the requirement to prepare a certificate of consistency with the Delta
Plan.

In enacting the Delta Reform Act, the L egislature intended to “provide for the
sustainable management of the Sacramento-San Joaquin Delta ecosystem, to provide for
a more reliable water supply for the state, to protect and enhance the quality of water
supply from the Delta, and to establish a governance structure that would direct efforts
across state agencies to develop a legally enforceable Delta Plan.” (Wat. Code, § 85001,
subd. (¢).) The Legislature found the Delta to be “a critically important natural resource
for California and the nation. It serves Californians concurrently as both the hub of the 2
California water system and the most valuable estuary and wetland ecosystem on the
west coast of North and South America.” (Wat. Code, § 85002.)

The Delta Reform Act’s Delta Plan requires covered actions to obtain a
certification of consistency. (Wat. Code, §§ 85057.5, subd. (a), 85225.) A covered
action is a “project” defined by CEQA (Pub. Resources Code, § 21065), that will occur in
whole, or in part, within the boundaries of the Delta or Suisun Marsh, have a significant
impact on the achievement of coequal goals (see Wat. Code, §§ 85054, 85300, subd. (a)),
and is covered by one or more regulatory policy contained in the Delta Plan. Several
project types identified in the Order and PEIR would meet these criteria and be required
to obtain certifications of consistency.

Additionally, there are several mitigation measures in the Delta Plan that SWRCB
should adopt or cross reference to help mitigate impacts from activities the Order would
authorize. For example, Delta Plan Mitigation Measure 3-1 provides Best Management
Practices for protecting water resources during construction and other activities in the
Delta. (Exhibit A, Delta Plan Appendix O, pdf p. 9.) Other Delta Plan mitigation
measures address salinity, water quality, Delta communities, flood risk, and biological
resources impacts. (See Exhibit A.)
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B. Good Neighbor Policies are Essential to the Success of Restoration Projects

The purpose of the Order is to provide regulatory streamlining for similar classes
of restoration activities covered under section 401. This should allow faster
implementation with lower costs, however, the Order and the PEIR are not proactive in
avoiding environmental impacts that create conflicts with neighboring landowners, and
their local reclamation and water districts. These types of conflicts, which can slow
down planning and permitting for restoration projects, are usually avoidable with proper
planning.

To ensure that restoration proponents consider and reduce impacts on neighbors
early in the process, it is suggested that the draft Good Neighbor Policies, attached as 3
Exhibit B, be integrated into the Order and/or the PEIR. Restoration projects can be
beneficial in many regards, but they can also negatively affect neighboring properties,
agricultural lands, flood protection management, recreational activities, and water
resources if not properly mitigated. The draft checklist, prepared by LAND and other
entities interested in promoting well-planned restoration, provides an approach whereby
restoration proponents and affected landowners and local agencies can communicate
concerns and potentially find mutually agreeable compromises at the early planning
stages of the project. This allows parties to avoid unnecessary conflict, which can lead to
higher project costs, and shows good faith with the neighboring property owners and
local agencies. Successful restoration should be a partnership with a community,
building trust and achieving the environmental values together.

C. Comments on the Order and the Program Environmental Impact Report

LAND believes there are several areas of the Order and PEIR that should be
strengthened or clarified to ensure beneficial results from restoration projects do not have
deleterious effects on surrounding landowners and existing uses. This is especially true
in the Delta due to its topography, intrinsic ecology, and intertwined land uses.

1. Water Quality

The Order and the PEIR lack substantive requirements for monitoring and
management of water quality before and after project implementation. More stringent
requirements should be implemented to ensure completed restoration projects have post-
construction monitoring. This would help ensure inadvertent adverse impacts do not
oceur once the project is constructed, of if they do occur, that they can be resolved. The
Order contains several measures that may be necessary for a project to avoid and v
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minimize impacts to water quality. However, these measures focus on construction N

activities, and do not include post-construction monitoring. (Order, pp. E-31 — E-36.)

The Order states, “The project proponent shall identify the goal(s) of monitoring
and reporting components in the NOI. The level of detail of the monitoring and reporting
requirements shall be commensurate with the scope, complexity, and objectives of the 4
project, and in consideration of project site conditions.” (Order, p. 16.) It then references
Attachment D, Post-Construction Monitoring Report. However, it is unclear why the
project proponent is identifying the goals of monitoring and reporting for a 401
certification. Additionally, Attachment D only pertains to projects that fall under the
National Marine Fisheries Service Programmatic Biological Opinions, which are limited
to “Humboldt, Del Norte, Trinity, Siskiyou, and a part of Mendocino counties.” (Order,
Attachment D, p. 2, 6.) The Order should clarify the water quality management and
monitoring requirements for a project once it is deemed complete for all of the regions to
which the Order would apply.

cont.

Additionally, the PEIR lacks post-construction water quality monitoring. The T
PEIR relies heavily on existing regulatory schemes to prevent adverse effects to water
quality. The PEIR should have clear language indicating what monitoring actions are 5
required post-construction; as written, it is unclear whether a project must be monitored,
how long it must be monitored, or how monitoring and reporting requirements will be
enforced. SWRCB should require specific water quality monitoring and reporting to
ensure water quality around the project area is not degraded. 1

2. Imvasive Weed Control and Water Supply

Both the PEIR and the Order note that invasive species are a concern, but neither
adequately addresses the potential impacts from the spread of these species. The PEIR
indicates that these projects may spread invasive species. “The construction of
restoration projects permitted under the Order could have another indirect impact: They 6
could accidentally introduce invasive plant species, carried as seeds on construction
equipment or personnel, or could spread invasive plant species through soil disturbance,
which tends to promote the growth of invasive and other non-native species.” (PEIR, p.
3.5-32.) However, the PEIR does not contain any mitigation measures specifically
dealing with the spread of invasive species.

The Order does contain general protection measures to prevent the spread of T
invasive species. GPM-8 states, “[w]hen practicable, invasive exotic plants in the project 7
areas shall be removed and properly disposed of in a manner that will not promote their
spread.” (Order, p. A-27.) It also contains measure VHDR-2, which provides guidance
on how to properly remove invasive vegetation. (Order, Appendix E, p. E-37.) v
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However, these measures exclusively focus on construction equipment and invasive N
species at the project site, not the overall project’s potential for spreading invasive
species. Both documents should implement conditions or mitigation measures to ensure
the type of projects being proposed would not provide a catalyst for the spread of
invasive species. This is especially important in areas, such as the Delta, that support
invasive species that have historically been spread and worsened by restoration activities,
and can cause adverse water quality and water supply impacts.

Studies show that exotic invasive plant species can consume more water than
naturally occurring species, impacting water available for agriculture and other beneficial
uses. (See Exhibit C, Pitcairn et al., Yellow Starthistle continues its spread in California
(2006).) Water hyacinth is a well-documented Delta invasive plant that uses a
considerable amount of water which is lost to the atmosphere due to transpiration.

Weeds in arid regions compete for water with native plant or commodity crops, and the
weeds can also compete for nutrients, and diminish crop values. (Exhibit D, Abouziena
et al., Water loss by weeds: a review (2014) 7 Int. Journal of ChemTech Research 1, pp. 7
323-36.) cont.

Aquatic weeds cause water loss in canals due to extensive root systems and high
transpiration rates, in addition to physically blocking the canals. (/d. at 326.)
Environmental impacts from weed proliferation are potentially significant to the Delta.
(See Exhibit E, Ali & Khedr, Estimation of water losses through evapotranspiration of
aquatic weeds in the Nile River (2018) 32 Water Science, pp. 239- 275.) For example,
water loss through evapotranspiration from water hyacinth was 3.7 times that from open
water. (Exhibit F, Timmer & Weldon, Fvapotranspiration and Pollution of Water by
Water Hyacinth (1966).) A study on the Nile River supported the doubling of
evaporation as a result of hyacinth, and “...concluded that the main problem of water
losses through evapotranspiration of aquatic weeds in the Nile River (Rosetta Branch)
represented in water hyacinth, according to the present study more than 90% of water
losses were from water hyacinth.” (Exhibit E, p. 274.)

The Delta Plan provides guidance on this issue. Delta Plan Mitigation Measure 4-
1 requires an invasive species management plan for any project that could lead to or
facilitate invasive species. (Exhibit A, Delta Plan Appendix O, pdf pp. 11-13.) The
PEIR should include a mitigation measure with similar language requiring an invasive
species management plan, and/or cross reference Delta Plan mitigation measures.

3. Harmful Algal Blooms

The potential of restoration projects covered under the Order to lead to the
proliferation of harmful algal blooms (“HABs™) is not adequately discussed in the Order v
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or the PEIR. Freshwater HABs are supported by high nutrient concentrations, low
salinity, and low flows." Under certain environmental conditions, a rapid increase or
accumulation of these microscopic algae can occur, and HABs may result, that can have
negative impacts on the environment, people, pets, wildlife, or livestock, as well as the
economy. (SWRCB, California Freshwater Harmful Algal Blooms Assessment and
Support Strategy, p. 29.7) In instances where projects lower flow rates or increase
nutrients in an area, due to construction or project design, there would be an increase in
residence time and increase the probability or number of HABs. The Order and the PEIR
should provide specific information, direct conditions, and mitigation measures to curb
the proliferation HABs in project areas, by ensuring adequate flows are maintained and
increased temperature profiles and residence times are not extended.

4.  Salinity

Salinity intrusion is not a significant topic in the Order or the PEIR. This is
surprising given the amount of research being conducted on this ongoing water quality
problem. Several examples were given by Delta lead scientist, Dr. Laurel Larsen, at the
August 4, 2021, SWRCB workshop on the draft Order and PEIR. Dr. Larsen noted that
due to sea level rise and climate change, salinity intrusion will continue to be a large
impact, especially in the Delta. Salinity intrusion can also be problematic in many
coastal areas, leading to impacts on groundwater quality. (See Humboldt County, Sea
Level Rise Vilnerability Assessment,” City and County of San Francisco, Sea Level Rise
Vulnerability and Consequences Assessment.”)

The PEIR briefly mentions salinity related impacts stating, “[1]osses of irrigated
farmland have resulted in part from drought and salinity-related reductions in water
supply and from reclassification of lands” (PEIR, p. 3.3-4), and “projects involving levee
setbacks could convert freshwater wetlands to salt marsh” (PEIR, p. 3.5-48). However,
no mitigation for these occurrences is included. Changing the area of the tidal prism, or
decreasing the ebb of tides can increase salinity concentrations, leading to worsening

! Factors leading to HABs in the Delta are described in Berg & Sutula, Factors affecting
Growth of Cyanobacteria With Special Emphasis on the Sacramento-San Joaquin Delta,

attached as Exhibit G.

? See

https://www.waterboards.ca. gov/sanfranciscobay/water_issues/programs/SWAMP/HABs

trategy_phase%0201 .pdf.
% See hitps://humboldigov.ore/DocumentCenter/ View/62872/Humboldi-Bay- Area-Plan-
Sea-Level-Rise-Vulnerability-Assessment-Report-PDF ?bidId=.

4 See https://sfplanning.s3.amazonaws.com/default/files/plans-and-programs/planning-
for-the-city/sea-level-rise/ST.RVCA Report Full Report.pdf.
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water quality for native freshwater species, agricultural beneficial uses, and drinking A

water disinfection byproducts. Additionally, the Order does not provide any information
regarding salinity intrusion, and its Water Quality Hazardous Materials Measures fail to
provide requirements to ensure projects does not result in higher salinity levels. Both 10
documents fail to analyze this situation, and in turn, fail to provide possible mitigation for
this impact. Both mitigation measures and conditions should be adopted to ensure
projects are not inadvertently degrading the environment by allowing salinity intrusion to
increase Or occur in new areas.

cont.

5. Recreation

Many areas of the state are reliant on the local water resources for recreation, even
more so in the Delta. People who live, in and around the Delta, rely on its waterways for
food, recreation, and tourism. Protecting the few areas available for recreation and
recreational access are of the utmost importance. The PEIR states all recreation impacts
are either less than significant or would be by implementing mitigation. (PEIR, p. 3.16-
10.) However, the PEIR also states that some restoration projects permitted under the
Order may create permanent impacts. (PEIR, p. 3.16-9.) Recreation in the Delta relies
on the ability to move through waterways, permanently impeding on the ability to
traverse these waterways has the potential to cut-off large areas to boating, fishing and
other water activities. The PEIR should not allow one benefit to outweigh another. The
mitigation for these impacts should be reconsidered, especially where there is a
possibility of permanent impacts.

11

6. Public Safety

There are already public safety concems in the Delta due to lack of transportation
infrastructure. The PEIR notes that some projects such as levee setbacks, “may require
road closures to facilitate construction, which could temporarily physically divide the
community during construction.” (PEIR, p. 3.12-7.) Additionally, the PEIR notes, 12
“|s]Jome facilities outside of communities could isolate developed areas from urban
services. For example, removing roads for construction of a new setback levee might
isolate agricultural areas from facilities and communities that provide services and
markets to farmers. Also, periodic inundation of roadways from flood widening projects
could preclude or inhibit access between communities and services.” (PEIR, p. 3.12-8.)
The PEIR must ensure this impact is mitigated in a way that egress and ingress from
properties are not diminished and access to emergency services is not reduced.
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7.  Agricultural Resources

The Order does not address potential agricultural impacts nor does it provide any
general protection measures to reduce impacts to agriculture. The Order should provide
general protection measures to ensure projects will not impact agricultural operations by
diverting water that is already committed to other beneficial uses, impacting water quality
for those uses, increasing the incidence of invasive weeds, or increasing erosion due to
changes in runoff or flows, among other potential impacts.

The Order does not identity where the water for restoration projects would come
from, the water rights accounting for the changes in consumptive use that would result
from conversion of land to open water tidal habitat, or the appropriate means by which
other beneficial uses and users would be protected from water supply impacts. This
impact is also related to the potential impact to water quality resulting from changes to
flow, and is inadequately addressed. 13

PEIR Impact 3.3-1 states, “[r]estoration projects permitted under the Order could
convert Special Designation Farmland to nonagricultural use or conflict with a
Williamson Act contract or zoning for agricultural use.” (PEIR, p. 3.3-8.) The majority
of Delta land falls under Special Designation Farmland. Mitigation Measure AG-1
requires restoration projects that permanently convert Special Designated Farmland
acquire an agricultural easement or contribute to a land trust at a target ratio of 1:1.
(PEIR, p. 3.3-11.) However, it goes on to provide a loophole for any contributions that
would be too expensive. (Jd.) Many agricultural areas have already been fragmented to a
condition that purchasing other easement credits will not be enough to offset the overall
impact. The PEIR should consider implementing mitigation measures that do not rely on
off-site mitigation, and close the cost loophole. Otherwise, the cumulative fragmentation
impacts are not adequately mitigated, or this impact is not fully mitigated because of the
loophole. 1

D. Conclusion

LAND respectfully requests that the SWRCB revise the Order and the PEIR to
address the comments herein. The Order should address these potential impacts by
conditioning more stringent monitoring and management of restoration projects to avoid
negatively affecting surrounding landowners and local agencies, their beneficial uses of
water, and associated impacts of these projects on water quality and quantity. These
impacts must also be addressed by implementing more specific mitigation measures in
the PEIR. Adequate mitigation measures at the programmatic level will allow projects to
be legally defensible and ensure beneficial aspects of restoration projects covered by the
Order are realized.

14
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Thank you for considering these comments and recommendations on the Draft
Order and Draft PEIR. Please feel free to contact me (osha@semlawyers.com or 916-
455-7300) with any questions about these comments.

14
cont.

Very truly yours,

SOLURI MESERVE
A Law Corporation

2 /
/ / / /]
By: LA -/‘ /:Zf«{r i

Osha R. Meserve
ORM/wra

ce: Michael George, Delta Watermaster (michacl. george@waterboards.ca.gov)

Attachments:

Exhibit A — 2018 Delta Plan Mitigation Monitoring and Reporting Program
Exhibit B — LAND Good Neighbor Checklist

Exhibit C — Yellow starthistle continues its spread in California 15
Exhibit D — Water loss by weeds: a review

Exhibit E — Ali & Khedr, Estimation of water losses through evapotranspiration of
aquatic weeds in the Nile River

Exhibit F — Timmer & Weldon, Evapotranspiration and Pollution of Water by Water
Hyacinth

Exhibit G — Berg & Sutula, Factors Affecting Growth of Cyanobacteria With Special
Emphasis on the Sacramento-San Joaquin Delta
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Responses to Comments from LAND-1 Local Agencies of the North Delta
LAND-1-1:
The State Water Board appreciates Local Agencies of the North Delta’s (LAND)

comments regarding the Draft Order and Draft PEIR as well as information on the
LAND.

LAND-1-2:

All restoration projects authorized under the Order must adhere to programmatic
sideboards, including adopting protection measures and design guidelines (Order,
Attachment A, A.5 and A.6), and undergo pre-application consultation with the
approving Water Board (Order, Attachment A, A.5.3). The State Water Board
acknowledges restoration projects permitted under the Order meeting the definition of a
covered action are required to demonstrate consistency with the Delta Plan and its
mitigation measures. In addition, the State Water Board acknowledges the benefits of
early consultation with the Delta Stewardship Council in the planning process for
restoration projects to determine applicable mitigation measures consistent with the
Delta Plan. No revisions are included in the Order or PEIR because of this comment.

LAND-1-3:

The PEIR focuses on reasonably foreseeable changes from implementation of future
restoration projects authorized under the Order, consistent with the level of detalil
appropriate for a program-level analysis. The PEIR assumes that the Order is
implemented and achieves the desired outcomes. Accordingly, the PEIR evaluates
potential impacts of the types of restoration projects that the Order would encourage
and promote in the study area, including impacts to agricultural lands, flood protection
management, recreation, and water resources.

All projects must meet the definition of a restoration project (Order, Section V. Project
Description), be consistent with categories of restoration projects described in the Order
(Order, Attachment A, A.4), and adhere to programmatic sideboards, including adopting
protection measures and design guidelines (Order, Attachment A, A.5 and A,6), and
undergo a pre-application consultation with the approving Water Board (Order,
Attachment A, A.5.3).

In addition, future restoration projects authorized under the Order would need to
undergo their own CEQA review (PEIR Section 1.1 Introduction and Overview of the
Order). No revisions are included in the Order or PEIR because of this comment.

LAND-1-4:

Monitoring requirements presented in the Order and PEIR are consistent with other
programs and allow for flexibility based on project complexity (i.e., monitoring
requirements commensurate with complexity of the project). It would be unnecessarily
burdensome to prescribe additional monitoring requirements. To clarify, the reporting
and notification requirements in Order Attachment D refer to requirements that apply to
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all projects authorized under the Order, whereas PEIR Appendix D refers to the NMFS
Programmatic BOs. As discussed in Order Attachment D, the approving Water Board
must issue a Notice of Project Complete Letter to affirm the project has completed
applicable post-construction monitoring requirements, permit requirements, and
achieved performance standards. The Notice of Project Complete Letter would not be
issued until the project has achieved performance standards. Further, annual reports
that document post-construction monitoring efforts and progress towards achieving
performance standards may be required by the approving Water Board.

No revisions are included in the Order or PEIR because of this comment.

LAND-1-5:

The Order requires post-construction monitoring and reporting; see response to
comment LAND-1-4.

LAND-1-6:

The Order and PEIR include a comprehensive suite of GPMs and species protection
measures that were developed in coordination with multiple agencies and designed to
avoid and/or minimize potential adverse effects that could result from implementation of
restoration projects eligible for authorization under the Order. The GPMs and species
protection measures include multiple measures specifically designed to address issues
related to invasive weeds (and other non-native, invasive species). Invasive species are
addressed in the Order, including applicable GPMs (GPM-8, GPM-9, VHDR-2 and
VHDR-3 [Order, Attachment A, A.5.2]). No revisions are included in the Order or PEIR
because of this comment.

LAND-1-7:

Comment is noted regarding GPMs to address construction-related introduction and
spread of invasive species. All projects would be reviewed for eligibility of authorization
under the Order. In addition, project proponents in coordination with the CEQA lead
agency would need to determine if proposed restoration projects could be approved
within the scope of the PEIR or would need to undergo additional CEQA review (PEIR
Section 1.1 Introduction and Overview of the Order), including the proposed restoration
project’s ability to spread invasive species. Order Attachment A Sections A.5 provides
detailed requirements regarding programmatic sideboards, GPMs, prohibitions, and pre-
application consultations, which apply to all proposed projects seeking authorization
under the Order. No revisions are included in the Order or PEIR because of this
comment.

LAND-1-8:

See response to comment LAND-1-2 regarding Delta Plan mitigation measures and
LAND-1-6 regarding invasive species.

LAND-1-9:

The influence of incremental changes in hydrological and water quality factors on the
occurrences of freshwater cyanobacterial harmful algal blooms (cyanoHABS),

particularly the toxin-producing Microcystis aeruginosa (Microcystis), in waterways
throughout the State (including the Delta) are difficult to assess. This is due to the
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baseline (environmental setting) against which project-related incremental effects is
measured is continually changing. In response to this comment, the PEIR, Section
3.11.2 Hydrology and Water Quality, Environmental Setting was revised as follows:

“Cyanobacterial harmful algal blooms (cyanoHABs), a water quality topic of concern,
have been increasing since 2003 (Lehman et al. 2005). Increased occurrences of
Microcystis cyanoHABs has been linked with increases in water temperatures which
enables the growth rate of Microcystis to become competitive relative to other
members of the phytoplankton community (Berg and Sutula 2015). A temperature
threshold of 19 degrees Celsius (°C) has been identified as necessary to trigger
growth of Microcystis in the Delta (Lehman et al. 2013), whereas temperatures of
25°C and above have been hypothesized to play a role in explaining its interannual
variability (Lehman et al. 2018). Whereas water temperature appears to be a trigger
for growth, other factors such as nutrient availability and high irradiance are
necessary to sustain its growth and lead to the development of a bloom. In other
words, once growth of Microcystis has been triggered, it cannot attain high enough
growth rates to accumulate biomass and become dominant unless it can 1) maintain
itself at the surface of the water column where irradiance is high and 2) there is an
ample supply of nutrients available in the water column at the start of the bloom
(Visser et al. 2005). At any time during a bloom, if the nutrient supply is depleted or
the water mixing rate increases such that the time Microcystis can spend at the
surface becomes limited, cells may become stressed and growth may slow down.
An additional factor that will retard growth of Microcystis is exposure to saline water.
This is evident when water containing Microcystis colonies is advected from the

San Joaquin River into the lower Sacramento River or Suisun Bay; salinities in those

regions are not conducive to growth resulting in the colonies breaking apart and
blooms dissipating (Lehman et al. 2008). When Microcystis cells become sufficientl
stressed, due to any environmental factor (e.qg., light, nutrients, temperature,
salinity), the colonies will settle out of the water column and the bloom will terminate
(Visser et al. 1995).”

Additionally, PEIR, Section 3.11.4, Hydrology and Water Quality, Impacts and Mitigation
Measures was expanded with the following text:

“Effects of Constructed Facilities (Natural or Artificial Infrastructure) and
Operations and Maintenance of those Facilities

Long-term effects on water quality from restoration projects permitted under the
Order are expected to be beneficial or sometimes neutral (in the case of fish screens
or ladders), because the specific purpose of these projects would be to correct
existing conditions that contribute to resource degradation. For example, projects
implementing bioengineered bank stabilization would reduce the input of fine
sediment, which would improve water quality. Other restoration projects, such as
those to remove pilings and other in-water structures, would improve water quality
by removing potential contaminant sources and hazards such as untreated and
chemically treated wood pilings, piers, and vessels. In addition, restoration projects
permitted under the Order could establish, restore, and enhance tidal, subtidal, and
freshwater wetlands. For example, living shorelines provide a natural alternative to
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“hard” shoreline stabilization methods like stone sills or bulkheads, and provide
numerous ecological benefits including water quality improvements; floodplain
restoration would also improve water quality because floodplains, when inundated
with water, act as natural filters by removing excess sediment and nutrients.

In regard to potential impacts associated with cyanoHABs, predicting whether these
will either 1) develop, or 2) increase in frequency, severity, and/or duration, relative
to a baseline, in a given location due to incremental changes in environmental
factors is difficult. At a minimum, it requires knowledge of the factors for triggering
(water temperature) and sustaining (high irradiance and high nutrient availability)
growth and blooms in any particular location, together with data on how these
factors are predicted to change. It is important to keep in mind that all three factors
have to occur simultaneously for cyanoHABs to develop. Change in one factor alone
will most likely not lead to a change in bloom status. For example, increase in
nutrient concentration in a location with a well-mixed water column may not lead to a
bloom of cyanoHAB species such as Microcystis as continued mixing of colonies to
the bottom will prevent them from increasing their growth rate sufficiently to become
dominant. Increase in residence time has been shown to increase cyanoHAB
occurrences when it results in stratification of the water column (Carey et al. 2021).
Stratification allows the surface layer to become isolated from the rest of the water
column. This may increase the water temperature, water clarity, and decrease the
mixing of cyanoHAB cells and colonies from the surface to the bottom allowing them
to be continually exposed to high irradiance, and therefore, maintain maximum
growth rates (Visser et al. 2005, Carey et al. 2012). If an increase in residence time
does not lead to water column stratification, then the water may not warm sufficiently
to trigger growth of cyanoHABSs, or the mixing rate may not decrease sufficiently to

maintain cyanoHAB species at the surface, effectively preventing the formation of
colonies and accumulation of biomass. In addition, a decrease in residence time has

to be sufficient that the growth rate of the cyanoHAB species exceeds the flushing
rate of the water in order for colonies and biomass to accumulate in the area.

If residence time is increased and stratification occurs, but the surface layer is

depleted of nutrients, then cyanoHABs may not be able to develop due to nutrient
limitation.

As is evident from the above discussion, changes in environmental factors and

hydrology in a given location may or may not lead to changes in cyanoHABs
depending on the thresholds of bloom development in that location and changes in
environmental factors relative to those thresholds. However, restoration projects
permitted under the Order would result in a number of improved ecological
processes that would counteract these risks. For example, restoration projects have

the potential to decrease water temperatures associated with the creation of shade
through the restoration and enhancement of vegetation communities (e.q., riparian

emergent marsh). Restoration projects would also have the potential to improve tidal

flushing, resulting in a well-mixed water column. The establishment of seagrasses,
emergent marsh, and riparian vegetation would also result in increased uptake and

removal of nutrients from the water. All of these beneficial ecological processes
would counteract risks associated with environmental factors that contribute to
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increases in cyanoHABs. Finally, all projects must meet the definition of a restoration
project, be consistent with categories of restoration projects described in the Order,
and adhere to programmatic sideboards, including adopting applicable protection

measures and design guidelines, and undergo pre-application consultation with the
Water Board staff.

Routine O&M activities for restoration projects permitted under the Order could
consist of periodic and routine work such as removing sediment within or near the
facilities (e.g., culverts, fish screens and ladders), removing vegetation (e.g.,
invasive species in aquatic or riparian areas), and inspecting and maintaining
facilities and natural features (e.g., replanting trees and shrubs, repairing
biotechnical and other features). Routine O&M activities would be similar to those
described for construction; however, the level of activity would be less intense during
the O&M phase than during construction, so the degree of temporary changes to
water quality would be much less.

As described above, the Order does not promote the construction or implementation
of individual restoration projects, nor does it describe the specific size, location,
implementation timing, or exact configuration of such projects. Because the potential
exists for adverse impacts on water quality as a result of the maintenance of
restoration projects permitted under the Order, this impact would be potentially
significant.

However, restoration projects would incorporate general protection measures (listed
above under Effects of Project Construction Activities) that would reduce impacts
from O&M activities on water quality.

Implementing these general protection measures would reduce impacts from O&M
activities on water quality to a less-than-significant level. Further, many of the

long-term effects of these projects on water quality are expected to be beneficial or
neutral, because the specific purpose of these projects would be to correct existing
conditions that contribute to resource degradation and/or counteract risks associated
with environmental factors that contribute to water quality degradation.”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

LAND-1-10:

Regarding sea level rise, climate change, and salinity intrusion impacts, especially in
the Delta, as the comment points out, these are issues associated with the
environmental baseline (setting) and California courts have held that CEQA does not
generally require consideration of the effect of the environment on a project

[see California Building Industry Association v. Bay Area Air Quality Management
District, 62 Cal.4th 369 (2015)]. In addition, in 2018, CEQA Guidelines Section 15126.2
was revised to clarify how an EIR should analyze significant environmental effects the
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project may cause when locating development in areas susceptible to hazardous
conditions, such as areas with sea level rise:

“In assessing the impact of a proposed project on the environment, the lead agency
should normally limit its examination to changes in the existing physical conditions in
the affected area as they exist at the time the notice of preparation is published...
The EIR shall also analyze any significant environmental effects the project might
cause or risk exacerbating by bringing development and people into the area
affected. For example, the EIR should evaluate any potentially significant direct,
indirect, or cumulative environmental impacts of locating development in areas
susceptible to hazardous conditions (e.g., floodplains, coastlines, wildfire risk areas),
including both short-term and long-term conditions, as identified in authoritative
hazard maps, risk assessments or inland use plans addressing such hazards areas.’

2

As stated in the PEIR Section 3.15 Population and Housing restoration projects would
not include the development of housing or commercial structures, including those areas
susceptible to hazardous conditions.

The Order and PEIR do acknowledge potential future conditions with climate change,
including predicted sea level rise and other climate change-related changes to the
environment. Specifically, the PEIR includes projects that address climate change in the
definition of restoration project “...A restoration project permitted by the Order may
include multiple benefits, such as groundwater recharge, recreation, flood management,
water quality improvement, and/or adaptation to climate change...” (PEIR Section 1.1
Introduction and Overview of the Order). Additionally, project category descriptions
included in Chapter 2 of the PEIR and Attachment A of the Order state that “...Project
activities that plan for climate change, including sea level rise, should be considered in
tidally influenced locations...” (PEIR Section 2.6.9 and Order Attachment A, A.4.9).
Furthermore, restoration projects are an imperative part of fighting climate change
through several mechanisms, including creating (through restoration) more resilient
habitats and ecosystems to withstand the effects of climate change and through carbon
sequestration (e.g., restoration of riparian forests, marshlands) which combats climate
change. Finally, all projects seeking authorization under the Order would be required to
undergo pre-application consultation with the approving Water Board and through its
own environmental review pursuant to CEQA.

Reasonably foreseeable impacts associated with a range of restoration projects,
(meeting the definition of restoration project) were evaluated in the PEIR, including
impacts to water quality (PEIR, Section 3.11).

The comment reference to “[lJosses of irrigated farmland have resulted in part from
drought and salinity-related reductions in water supply and from reclassification of
lands” (PEIR, Section 3.3.2) refers to a baseline (setting) condition, which is addressed
above. Further, the reference to “projects involving levee setbacks could convert
freshwater wetlands to salt marsh” (PEIR, Section 3.5) refers to a project scenario that
may result in the conversion of freshwater wetlands on the land-side of a waterway to
salt marsh, re-establishing tidal flows. Any potential impacts to native freshwater
species (PEIR Sections 3.5 and 3.6), agricultural beneficial uses (PEIR Section 3.3),
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and drinking water disinfection byproducts (PEIR Section 3.19 and herein) associated
with this type of conversion have been analyzed in other sections of the PEIR (see
above) and would be identified and addressed through environmental review pursuant
to CEQA, as necessary for an individual proposed project.

In regards to restoration projects potentially changing the area of the tidal prism, or
decreasing the ebb of tides, which could increase salinity concentrations, PEIR Section
3.11.4, Hydrology and Water Quality, Impacts and Mitigation Measures was expanded
with the following text:

“Estuarine salinity levels, including those in the Delta and other estuaries throughout
the State, are important to various water users, including municipal, industrial, and
agricultural, and fish and wildlife. Salinity extends further into the estuaries during

drier seasons and years since low freshwater inflows into the estuaries are
diminished and less freshwater is available to offset salinity intrusion.

Restoration projects proposed for coverage under the Order could involve breaching
and lowering existing levees and excavating a tidal channel network, thereby re-
introducing daily tidal flows to a project site. Restored tidal exchange would also
change flow patterns in the connected channels outboard of a project site. Because
these tidal flows also distribute salinity within estuaries, these alterations in flow
patterns could affect salinity levels in an estuary. Salinity increases are a concern to
various municipalities, industries, agricultural interests, and resources agencies that
depend on the availability of freshwater to maintain existing beneficial uses.

While these types of potential effects are possible, they would be expected to be
rare and small, and only associated with large projects that have the potential to
change tidal prism. For example, a model-based analysis of a 3,000-acre tidal marsh
restoration project in the north Delta concluded that the project’s salinity effects
would be less than significant because the project resulted in negligible or small
changes (under worst-case conditions) in salinities that were still in compliance with
water quality standards that are protective of beneficial uses (ESA 2019).

As described in Order Section VI, “potential projects seeking coverage under the
Order would be required to identify the receiving waters and beneficial uses of
waters of the state to be impacted by a proposed project, as listed in the applicable
Regqional Board water quality control plan.” This information is required in the Notice
of Intent (NOI; Order Attachment B), which must be completed by a project

proponent to apply for authorization under this Order.

Further, as described under Order Section Xlll, “The Water Boards will

independently review any project proposed for authorization under this Order to
analyze impacts to water quality and designated beneficial uses within the applicable
watershed(s). If the eligibility requirements set forth in this Order including
Attachment A are not met, Water Boards will not authorize the proposed project
under this Order and instead require the project proponent to apply for an individual
certification or certification under another Order. Specifically, the approving Water
Board will not authorize the proposed project under this Order if it determines that

any of the following requirements are not met: 1) the project meets the definition of a
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restoration project (as defined in Section V of the Order); 2) the project adopts and
implements all appropriate GPMs and CEQA mitigation measures to protect water
quality and beneficial uses; 3) the project proponent fulfills all approving Water
Board requirements for project information and reporting; and 4) the project is
designed to protect water quality and beneficial uses in accordance with reqgional or
statewide water quality control plans.”

Any potential restoration projects seeking coverage under the Order would be
required to undergo pre-application consultation with the approving Water Board and
analyze impacts to water quality and designated beneficial uses within the applicable
watershed(s) through its own environmental review pursuant to CEQA; and the
project would be required to be designed to protect water quality and beneficial uses
in accordance with regional or statewide water quality control plans.”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

LAND-1-11:

PEIR Section 3.16 Recreation identifies the potential impacts to recreation associated
with implementation of restoration projects authorized under the Order. Implementing
the GPMs and mitigation measures in Section 3.16 would reduce potential impacts to
less than significant. Nonetheless, the GPMs and mitigation measures may not
necessarily address the unique characteristics of the specific area and recreation could
be affected by projects authorized under the Order. If the CEQA lead agency for a
restoration project determines that the project’s impacts on recreation may remain
significant even with implementation of GPMs and mitigation measures, additional
project-specific mitigation measures would be required. Conversely, restoring upslope
watershed areas, floodplain restoration, and multi-benefit restoration projects may
include upgrading or expanding recreation facilities such trails or wildlife-oriented
recreation. No revisions are included in the Order or PEIR because of this comment.

LAND-1-12:

PEIR Section 3.12 Land Use and Planning identifies the potential impacts to land use
and planning, including the potential to physically divide an established community,
associated with implementation of restoration projects authorized under the Order.
Because the extent and location of restoration projects authorized under the Order are
yet to be determined, and there are no applicable GPMs or mitigation measures
applicable to these impacts, it is not possible to conclude that the restoration projects
would not physically divide an established community or conflict with a land use plan,
policy or regulation adopted to avoid an environmental effect. Therefore, the PEIR finds
these impacts to be significant and unavoidable. Per CEQA Guidelines Section 159093,
the State Water Board prepared a Statement of Overriding Considerations to balance,
as applicable, the benefits of restoration projects authorized under the Order against its
unavoidable environmental risks when determining whether to adopt the Order. No
revisions are included in the Order or PEIR because of this comment.
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LAND-1-13:

PEIR Section 3.3 Agriculture and Forestry Resources identifies the potential impacts to
agriculture resources associated with implementation of restoration projects authorized
under the Order and this section has both GMPs and mitigation measures to reduce
potential impacts to agricultural resources. Nonetheless, the GPMs and mitigation
measures may not necessarily address the unique characteristics of the specific area
and agricultural resources could be affected by projects authorized under the Order. Per
CEQA Guidelines Section 159093, the State Water Board prepared a Statement of
Overriding Considerations to balance, as applicable, the benefits of restoration projects
authorized under the Order against its unavoidable environmental risks when
determining whether to approve the Order.

In addition, project proponents in coordination with the CEQA lead agency would need
to determine if proposed restoration projects could be authorized under the Order as
within the scope of the PEIR or would need to undergo additional CEQA review (PEIR
Section 1.1). A CEQA lead agency for a restoration project may determine additional or
different project-specific mitigation measures to reduce potential agricultural impacts.

The PEIR assessed the potential for future restoration projects authorized under the
Order to result in insufficient water supplies available to serve the project and
reasonably foreseeable future development during normal, dry, and multiple dry years
(PEIR Section 3,19). New water rights would not be authorized under the Order.

See response to comment DU-1-15 regarding minor revisions to Mitigation Measure
AG-1 (PEIR, Section 3.3).

LAND-1-14:
See responses to comments LAND-1-2 through LAND-1-13 above.

LAND-1-15:

The State Water Board appreciates LAND comments regarding the Draft Order and
Draft PEIR and notes the contact name and number for LAND. The attachments
provided were reviewed and considered during preparation of responses.
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LSLT-1 League to Save Lake Tahoe

LSLT-1

KEEP
TAHOE advocate | engage | create
BLUE

League to Save Lake Tahoe B
g Public Comment

Restoration Projects Statewide Order

August 12, 2021 Deadline: August 13, 2021 by 12 noon

Jeanine Townsend, Clerk to the Board

State Water Resources Control Board
P.O. Box 100, Sacramento, CA 95812-2000
Delivered via email to: commentletters@waterboards.ca.gov |

by SWRCB Board Clerk on August 12, 2021

Subject: Comments — Restoration Projects Statewide Order

Dear Ms. Townsend,

The League to Save Lake Tahoe (League) received the Notice of Opportunity for Public
Comment and Board Workshop for the Proposed Order for Clean Water Act Section 401 Water
Certification and Waste Discharge Requirements for Restoration Projects Statewide. Thank you
for the opportunity to comment.

The League is dedicated to protecting and restoring the environmental health, sustainability and
scenic beauty of the Lake Tahoe Basin. In connection with our mission, we advocate for
streamlined restoration projects that build resilience to climate change and prevent fine
sediment, the leading cause of Lake Tahoe’s dramatic clarity loss over the past half-century,
from entering Lake Tahoe. The League also advocates for forest, riparian, aquatic ecosystem,
and habitat restoration — all elements in the Restoration Projects Statewide Order.

We strongly support the State Water Resources Control Board's (State Water Board) proposed
Order and Programmatic Environmental Impact Report (PEIR), which will help to accelerate
implementation of greatly needed habitat restoration projects in the Lake Tahoe Basin. The
process of obtaining an individual permit for a restoration project can be much more 1
time-consuming and expensive compared to permitting under a pre-written General Order that
provides programmatic coverage. Having this Order in place will save time and money and
avoid delays for critically needed restoration projects that restore degraded habitats, increase
habitat connectivity, improve water quality, sequester carbon, and increase our resilience to
climate change — all of which benefit wildlife, waterways, and people. Having a more efficient
process in place is an important incentive to complete more restoration projects in a timely
manner, and will make better use of grant funds and agency staff resources.

The current draft Order and associated PEIR provide an environmentally thorough, protective,
and robust permitting process that will help applicants better meet state requirements. VWe urge
the State Water Board to certify the PEIR and prioritize adoption and active staff use of this
Order. Projects for climate change adaptation and habitat restoration for imperiled species
cannot be delayed. The ongoing drought gives further urgency to addressing this established
state priority. VWe also ask the Board to maintain a clear, implementable, and efficient Order as
public comment is considered.

The environment and our organization will benefit from the Order and PEIR by saving time and
resources, enabling integral restoration projects to be implemented sooner. The Order and PEIR
would also allow shovel-ready projects to be implemented more efficiently, in line with the
Natural Resources Secretary Crowfoot's Cutting the Green Tape Initiative and California’s

Protecting Lake Tahoe Since 1957 keeptahoeblue.org
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LSLT-1

Page 20f 2

30x30. The League does want to ensure that this order will not reduce environmental
protections within the Lake Tahoe Basin, but instead streamline the process for restoration
projects that protect Lake water quality. The impacts of streamlined restoration work under this
order would support a myriad of projects in the Tahoe Basin, including forest fuels reduction,
aquatic invasive species control and avoidance, and water quality improvement projects which
currently require a long permitting process through the Regional Water Board.

Thank you again for the opportunity to comment on behalf of the League.Please do not hesitate 3
to reach out to me directly with any questions.

Sincerely,

D arera /fatsrn

Laura Patten
Senior Science Policy Analyst, The League to Save Lake Tahoe

Protecting Lake Tahoe Since 1957 keeptahoeblue.org
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LSLT-1 League to Save Lake Tahoe

Responses to Comments from LSLT-1 League to Save Lake Tahoe
LSLT-1-1:

The State Water Board appreciates League to Save Lake Tahoe’s (LSLT) comments
supporting the adoption of the Order and information on LSLT.

LSLT-1-2:

The Order would not reduce environmental protections within the Lake Tahoe Basin,
nor would the Order alter Water Board policies or procedures. All projects must meet
the definition of a restoration project (Order, Section V. Project Description), be
consistent with categories of restoration projects described in the Order (Order,
Attachment A, A.4), and adhere to programmatic sideboards (Order, Attachment A,
A.5.1), including adopting protection measures (Order, Attachment A, A.5.2) and design
guidelines (Order, Attachment A, A.6), and undergo pre-application consultation with the
approving Water Board (Order, Attachment A, A.5.3).

LSLT-1-3:
The State Water Board appreciates LSLT's comments supporting the adoption of the
Order.
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PCT-1 Placer County Tomorrow

PCTA1

Public Comment
Restoration Projects Statewide Order
Deadline: August 13, 2021 by 12 noon

From: Michael Garabedian

To: commentletters

Subject: Comments-Restoration Projects Statewide Order
Date: Friday, August 13, 2021 12:01:13 PM

SECEIVE

by SWRCE Board Clerk on August 13, 2021

11:15 am.

This Proposed General Order could have deeply disturbing implications and possibilities for existing wetlands,
vernal pool prairie, water courses, swales, and other areas of State and Regional Water Board jurisdiction. 1

Most significantly could be if the Order results in the State Board allowing or approving General Orders based on

faulty, inadequate or what the board, public or others would or might consider to be inadequate, irresponsible,

unnecessary, faulty or other problematic decisions and approvals including environmental mitigation required by

other local, state or federal agencies. 2

For example, when an entity has solid CEQA disclosure of major natural area loss accompanied by findings that are
legally sufficient?

Second, is concern about applying the General Order to large and even vast, areas of remaining natural resources 3
already reduced, for example, by 90 percent locally, regionally or statewide?

Third is the grave problem of affected natural resources with absent, nearly absent, faulty, intentionally

exclusionary, misleading if not bordering being unprineipled, claims of having had the public involvement required 4
or necessary. This last point is arguably the case with the Placer County Conservation Plan Fish and Game Code

NCCP requirements. The General Order must not actually or in effect ratify this. How could this be overcome?

An example of another kind of issue, is the issuance of streamed alteration permits that do not as far as I know, have 5
public comment or involvement.

Fourth, what if the science is madequate, as 1is the case, for example, of the Desert Energy Renewable Energy :[ (o]
Congervation Plan (DRECP). See its two independent science review panel reports.

Fifth, what review including effectiveness has the Board given to its use of General Orders? ]: 7
Thank you for this opportunity to comment,

Michael N. Garabedian

Placer County Tomorrow

916-719-7296

1725 Schellbach Dr.

Lincoln, California 95648

H#
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PCT-1 Placer County Tomorrow

Responses to Comments from PCT-1 Placer County Tomorrow

PCT-1-1:

The State Water Board appreciates Placer County Tomorrow’s (PCT) comments on the
Draft Order and Draft PEIR. Potential impacts (and benefits) to existing wetlands, vernal
pool prairie, water courses, swales, and other areas of Water Board jurisdiction are
evaluated in PEIR Sections 3.5, 3.6 and 3.11. Overall, the Order is expected to
encourage projects that help to restore the environment.

PCT-1-2:
The definition of a restoration project was developed based on input from numerous

agencies and to be consistent with multiple permitting agency regulatory practices either
existing or under development (e.g., CDFW, NMFS, USFWS, USACE).

All projects must meet the definition of a restoration project (Order, Section V. Project
Description), be consistent with categories of restoration projects described in the Order
(Order, Attachment A, A.4), and adhere to programmatic sideboards (Order, Attachment
A, A.5.1), including adopting protection measures (Order, Attachment A, A.5.2) and
design guidelines (Order, Attachment A, A.6), and undergo pre-application consultation
with the approving Water Board (Order, Attachment A, A.5.3).

As discussed in PEIR Section 3.1, if the analysis determined that an impact would
remain significant after the incorporation of appropriate GPMs and species protection
measures, then the impact conclusion is significant and mitigation measures have been
recommended to further reduce the magnitude of the impact. However, some impacts
would remain significant and unavoidable.

Per CEQA Guidelines Section 159093, the State Water Board developed a Statement
of Overriding Considerations to balance, as applicable, the benefits of restoration
projects authorized under the Order against its unavoidable environmental risks when
determining whether to adopt the Order.

PCT-1-3:
See response to comments PCT-1-2 regarding the definition of a restoration project and
conditions placed on restoration projects authorized under the Order.

PCT-1-4:

PEIR Section 1.1 Introduction and Overview of the Order describes the environmental
review and approval process, including public engagement, for the PEIR and Order.
Further opportunities for public engagement include: (1) participation at the State Water
Board Meeting to consider adoption of the Order; (2) availability of Order and PEIR
documents on the State Water Board 401 Program webpage at
https://www.waterboards.ca.gov/water_issues/programs/cwa401/; and (3) submission of
comments during the public notice period for individual NOls pertaining to proposed
projects considered for authorization under the Order. Furthermore, development and
adoption of the Order is also included in materials related to California Natural Resource
Agency’s (CNRA’s) Cutting the Green Tape initiative.
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The Order is intended to complement, not contradict or replace, existing or future
conservation and restoration plans, such as Habitat Conservation Plans (HCPs) and
Natural Community Conservation Plans (NCCPs). This Order does not ratify or
otherwise approve a specific NCCP. Any project meeting the definition of a restoration
project as presented in the Order and implementing applicable programmatic
sideboards, GPMs, and other requirements is appropriate to be authorized using the
Order. Also, each project would be reviewed individually by the approving Water Board.
Development projects or projects not meeting the Order restoration project definition
and conditions would not be approved under the proposed Order.

PCT-1-5:

PEIR Section 2.5 provides a list of permits and authorizations, including Sections 1600-
1607 of the California Fish and Game Code LSAA, that may be required for restoration
projects authorized under the Order. Issuance of LSAA’s are not under the regulatory
purview of the State Water Board or Regional Boards. The Order does not purport to
issue or otherwise approve of a LSAA that may be required for a specific project.

PCT-1-6:
The State Water Board appreciates information on the Desert Renewable Energy
Conservation Plan. As described in response to comment PCT-1-2, restoration projects

authorized under the Order will undergo pre-application consultation with the approving
Water Board (Order, Attachment A, A.5.3).

The comment does not address the adequacy or content of the Order of PEIR;
therefore, no revisions are included in the Order or PEIR because of this comment.

PCT-1-7:

As described in Order Section IV. Project Purpose, the State Water Board has
previously authorized a General Order for Small Habitat Restoration Projects. The
Order for Small Habitat Restoration Projects has been used effectively for smaller
restoration projects prompting development of this Order. See response to comment
PCT-1-4 for information on the public engagement process for the Order and PEIR.
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RRK-1 Russian Riverkeeper

RRK-1
Public Comment
Restoration Projects Statewide Order
m RUSSI AN Deadline: August 13, 2021 by 12 noon
August 13, 2021
State Water Resources Control Board
Clerk to the Board
Jeanine Townsend
P.O. Box 100
Sacramento, CA 95812-2000 by SWRCE Board Clork on August 13, 2021
Submitted via email to: commentleters@walterboards.ca.gov
RE: Comments — Restoration Projects Statewide Order
To Whom Tt May Concern:
On behalf of Russian Riverkeeper (RRK), I welcome the opportunity to submit these comments
for the “Restoration Projects Statewide Order.” The Russian Riverkeeper is a local nonprofit that
has been successfully protecting the Russian River watershed since 1993. Through public
education, scientific research and expert advocacy, RRK has actively pursued conservation and 1

protection for the River’s mainstem, tributaries and watershed. Our mission is to inspire the
community to protect their River home, and to provide them with the tools and guiding
framework necessary to do so. For that reason, we submit the following comments.

L Restoration in the Russian River Watershed

California is home to a multitude of habitats, species, and other beautiful natural resources—
many of which are completely unique to our part of the world. This level of biodiversity brings
people from all around the world to visit and has helped create the California we know today.
Unfortunately, having this high level ol biodiversity also means that there are no one size [its all
solutions when it comes to proper resource management. Each unique environment we have
requires its own unique solutions as applied 1o the unique circumstances of that environment. For
instance, some rivers may be mountainous headwaters with steep, narrow, rocky bedrock
channels, while others are historically long, meandering alluvial tfloodplains. The two cannot be
managed in the same way because they are not the same type of habitat. As such, streamlining
projects across the state under the assumption that they will benefit each and every one of
California’s unique riparian habitats is incorrect. Lasting solutions that protect the natural habitat 2
cannod result from a one size fits all approach.

Of particular concern for us on the Russian River is the allowance of any rock materials in a
streamlined bioengineered bank stabilization project. The Russian River is a historical alluvial
[oodplain which means that il wants to meander through large open spaces and is continually
trying to expand beyond the narrow channels that humans have used to try and contain the river.
With a long mining history, the Russian River is now deeply incised in many areas and has been
forced into narrowly confined channels. As a result, the natural tendency for the river to flood
over the banks and provide access (o other nutrients has been completely eroded. These
modifications to the river’s natural course have greatly diminished the main channel’s former
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spawning habitat and dramatically reduced access to the nutritious resources juvenile salmon are
so reliant on in the floodplains

Local agriculture is the primary proponent of streamlining these types of bank stabilization
projects because i1 allows them to protect their privale properly [rom the river’s natural course.
We recognize that the Order states that outcome is not an intended result of this proposed
streamlining process, but it is an on the ground reality that will continue to occur. There are very
few groups or individuals out there that will be trying to restore the river for the river’'s sake
through bank stabilization, as opposed to some personal interest and benefit.

If the State Water Board really wants to restore the river and stay clear of projects that “merely
protect property from bank erosion” then there are other better avenues such as establishing and
enforcing adequate buffer zones so that private property owners are not building or planting right
to the bank’s edge and causing degradation in the first place. Further, property owners should not
be allowed to invest in any restoration project when they are contributing to the overall
degradation of their riparian property elsewhere, and this should be considered as part of the “net
benefit” calculation. There must be additional checks in place to ensure that any streamlining is
actually done for the benefit of the river and that public resources are not being used to protect
the worth of private property owners. For the Russian River this means no bank stabilization
projects utilizing rocks or boulders without full review for site characteristics and public input. 1

cont.

A. Bioengineered Bank Stabilization

Over the years, Russian Riverkeeper has participated in and been witness to a variety of bank
stabilization projects. A limited few have been suceess stories, but more ofien than not, they have
resulted in failure in short time. This is due to the unique nature of rivers that are part of alluvial
Tood plains—they naturally want 1o spread out and carve a large meandering path 1o the ocean. 3
Channeling such rivers only increases the velocity of flows and the sheer stress that leads to hank
erosion until the river’s equilibrium is found once again. This is a natural process, not a
detriment to the river’s health; and instead, as noted above, is a human built concern over loss of
private property that gets eroded away by the river trying to break free from these channeled
areas. It is actually beneficial to the river’s health to allow this erosion as it needs the coarse
sediment that comes from this erosion.
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Figure 1: lllustration demonstrating how an inciscd river channcl will naturally N
erode embankments until it has found its natural course and velocity. Only at that
point will banks stabilize.

In fact, bank erosion helps remove the impacts of human channeling and allows further
beneficial riparian habitat to flourish. Using rocks to stabilize the bank only locks in past human
activitics and prevents complete watershed restoration. This is deleterious to the beneficial use of
salmon habitat, spawning and rearing which needs the coarse sediment that comes trom this bank
erosion.

Furthermore, no published reports in the Russian River have analyzed sources of [ine sediment.

Based on our own water quality monitoring most fine and suspended sediments are actually 3
likely originating from agricultural tillage in vineyards, construction activities, and urban cont.
stormwater sources. Tt fine sediment control is really a concern of the State Water Board, then
policies should be implemented to address it at their true source. Bank erosion is a critical source
of coarse sediment and helps to offset human contributions of fine sediment to the riparian

syslem.

In theory, the regional board would be aware of these local realities and be able to account for
them before any project approvals occur. However, in many instances it is unlikely the staff
bandwidth will be there for this to happen; and instead, largely over-engineered projects will
likely be put in place to hold back embankments and prevent erosion from private property. Until
the river reclaims its historical alluvial {loodplains, the river will continue Lo erode away at the
banks duc to the higher flow velocity that stems from the artificial narrowing of the river in past
years. Projects designed to hold the embankments up would be counter to this trajectory, and
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would only ensure that the narrowed channels created by historic mining continue to persist. The
same is true of projects in the mainstem that are centered around reintroducing vegetation to the
banks. Until the river has reclaimed its natural balance of width to depth rock-based stabilization
projects will not prove lasting. As such, stabilization projects that would alter the river’s natural
evolution should require additional scrutiny.

Four of the five biggest bank stabilization projects in the Russian River have failed in recent
years because they seek to impose a static solution in a dynamic environment, and go o support
our concerns over bank stabilization projects in our watershed, especially those that involve rock
structures. Any introduction ol large rock to “slabilize” bank toes thal are located on top ol sand
and gravel channel beds, such as in the Russian River, is doomed to fail from the start. This is
because during flood events and high velocity flows, the river is able to scour that substrate away
with little effort and all support is removed.

A great example is a stabilization project along the river below Stuhlmuller Vinevards. The
project was permitted under the Army Corps nationwide permit and various state general
permits, with funding coming from California’s Department of Fish and Wildlife. The first major
high flow event eroded 93% of installed plants, and at least 50% of'the placed rock and fill,
which ultimately resulted in even more bank erosion. All bank stabilization projects using
bioengineered approaches have failed in the Russian River except at Oddfellows Recreation Park
near Guerneville, and this was only because of the presence of a stable bedrock substrate.
Without thig firm substrate to anchor the larger stabilization rocks it would have also eroded in 3

short time.
cont.

e

Figure 2: This photo was taken alier completion ol a bioengineered bank
stabilization project on the Russian River at Stuhlmuller Vineyards.
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Figure 3: This photo is of the same stretch of project following the first high
velocity flow event that the project experienced. Tt is clearly seen here that all the
vegelation was removed during that high velocily event and ihe bank was [urther
degraded.

3

cont.

Figure 4: Following the high velocity event at the Stuhlmuller project shown in
Figures 1 and 2, that river stretch became very rocky in comparison to the rest of
the river’s more natural features. As a result, this stretch became prime habitat for
bass and pike minnows which prefer those rocky arcas. In contrast, the river’s
protect salmon species do not like this type of rocky habitat. So not only did the
bank stabilization project fail, it created prime habitat for predators of our
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protected salmon species. Neither of those results were in the benefit of the river’s
health.
Restoration of our river to its historical state is necessary, but must be done with the river itself 3
in mind. There is a right way te protect and restore our natural resources, and there is a wrong cont

way. As such, we strongly object to any streamlined permitting for any bank stabilization project
in alluvial reaches of the Russian River because of the history of failure and resulting increased
negative impacts and disturbance to the river and beneficial uses. We are attaching three papers
that lay out our concerns over bank stabilization in more detail. 1

B. Suggesied Improvements to Regional Waier Board Oversight

When done properly, restoration ol our natural resources is vital and important work. However,
to ensure this Order is carried out in the way intended, there must be adequate funding for
regional stall 1o sulTiciently complete the tasks required of this Order. Regional Boards are 4
frequently understaffed, underfunded, and consistently given a wider scope of work to complete,
For restoration projects like this it is important that they are handled regionally where more site-
specific knowledge is had, but designated funding must also come with it. Thus, we would like
to emphasize the need for sufficient funding to fully support this program to ensure proper
authorization of restoration projects is occurring and proper oversight is occurring. 1

C. Need for Public Oversight Opportunities

Due to the unique nature of the Russian River, there must be some form of public oversight over
any proposed bank stabilization projects. We have witnessed to many projects be built, wiped
out, and subsequently ¢cause even more harm to the river and it cannot continue. As such, we ask 5
that there be public notice provided for bank stabilization project that is applied for under this
order and that there is an opportunity for public comment. The public must be given the
opportunity to provide comment on projects, especially since there is a long history of
insullicient oversight by agencies in regards to bank stabilization projects.

1L Conclusion

We appreciate the opportunity to provide comment and welcome any questions that you may
have.

Sincerely,

) : Ay 4
Ay 972Kt
1% .

Jaime Neary Don McEnhill
Staff Attorney Executive Director
Russian Riverkeeper Russian Riverkeeper

August 16, 2022 H-136



CONSOLIDATED FINAL RESTORATION PROJECTS STATEWIDE ORDER
PROGRAM ENVIRONMENTAL IMPACT REPORT
APPENDIX H — RESPONSES TO COMMENTS
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Responses to Comments from RRK-1 Russian Riverkeeper
RRK-1-1:

The State Water Board appreciates Russian Riverkeeper’s (RRK) comments regarding
the Draft Order and Draft PEIR as well as information on the RRK.

RRK-1-2:
The State Water Board appreciates RRK'’s information regarding individual watersheds

throughout the State, including the Russian River being unique, and ongoing issues with
bank stabilization along the Russian River.

In regards to concerns over the use of bioengineered bank stabilization techniques, all
projects must meet the definition of a restoration project (Order, Section V. Project
Description), be consistent with categories of restoration projects described in the Order
(Order, Attachment A, A.4), and adhere to programmatic sideboards (Order, Attachment
A, A.5.1), including adopting protection measures (Order, Attachment A, A.5.2) and
design guidelines (Order, Attachment A, A.6), and undergo pre-application consultation
with the approving Water Board (Order, Attachment A, A.5.3).

While bioengineered bank stabilization may be required to address specific issues and
may be necessary for certain projects, the Order would not cover projects that merely
protect property from bank erosion. Further, the Order includes project type—specific
design guidelines that have been developed with assistance from multiple regulatory
agencies (e.g., CDFW, NMFS, USFWS) to help project proponents design individual
projects in a manner that is appropriate and sustainable, minimizes adverse effects on
aquatic habitats, and maximizes the ecological benefits of the restoration. The design
guidelines also state that restoration projects should be based on a process-based
approach that considers the multiple interactions of physical, chemical, and biological
processes over a wide variety of spatial and temporal scales in order to identify the root
causes of the problems, and to confirm the proposed solution (project) will be effective
and appropriate given the physical setting (see Kondolf et al., 2001; Simon et al., 2007;
Smith and Prestegard, 2005; Wohl et al, 2005, Wohl et al., 2015).

All projects would be evaluated individually by the approving Water Board to assess if
they meet all the eligibility requirements for authorization under the Order.

RRK-1-3:

State Water Board notes comments pertaining to the Russian River and bank
stabilization projects. The North Coast Regional Board would be the approving Water
Board for proposed projects along the Russian River. The North Coast Regional Board
has typically authorized bio-engineered bank stabilization projects through an individual
certification process and does not necessarily consider such projects (e.g., a bio-
engineered bank stabilization project that impedes natural stream process) to qualify as
restoration or be eligible for an expedited permit process for restoration projects.

August 16, 2022 H-137



CONSOLIDATED FINAL RESTORATION PROJECTS STATEWIDE ORDER
PROGRAM ENVIRONMENTAL IMPACT REPORT
APPENDIX H — RESPONSES TO COMMENTS

The Order Section V. Project Description includes the definition of a restoration project
as:

“...one that would result in long-term net increase in aquatic or riparian resource
area functions and/or services through implementation of the eligible project types,
relevant general protection measures (GPMSs), and consideration of design
guidelines, summarized below and described in detail in Attachment A, Order
Description and Eligibility.”

The definition’s use of net increase in functions and services indicates a project (under
the Order) must have a net environmental benefit and result in an overall enhanced
and/or restored environmental condition. Furthermore, the approving Water Board
determines if a proposed project meets the definition of a restoration project and is
eligible for authorization under the Order. The approving Water Board also determines if
a proposed project adopts and implements all appropriate GPMs and CEQA mitigation
measures appropriate for authorization under the Order.

RRK-1-4:

The approving Water Board will be determined by project location, and either be the
appropriate Regional Board if solely located within their jurisdiction or State Water
Board if a project is proposed to cross regional boundaries. Projects to be authorized
under the Order are currently authorized as part of staff workload through other permit
methods. The Order is intended to facilitate the authorization process for restoration
projects as defined by the Order.

RRK-1-5:

PEIR Section 1.1 Introduction and Overview of the Order describes the environmental
review and approval process, including public engagement for the Order and PEIR.
Further opportunities for public engagement include: (1) participation at the State Water
Board Meeting to consider adoption of the Order; (2) availability of Order and PEIR
documents on the State Water Board 401 Program webpage at
https://www.waterboards.ca.gov/water_issues/programs/cwa401/; and (3) submission of
comments during the public notice period for individual NOls pertaining to proposed
projects considered for authorization under the Order (Order Section Il Public Notice).
Furthermore, development and adoption of the Order is also included in materials
related to California Natural Resource Agency’s (CNRA’s) Cutting the Green Tape
initiative.

RRK-1-6:

The State Water Board appreciates RRK’s comments regarding the Draft Order and
Draft PEIR.
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SCC-1 Coastal Conservancy

SCC-1

),

Coastal
Conservancy

September 27, 2021

State Water Resources Control Board,

Jessica Nadolski, Jeanine Townsend

Comments sent via email to
Jessica.Nadolski@waterboards.ca.gov
commentletters@waterboards.ca.gov

via Office of Planning and Research (SCH Number 2019100230)

From: State Coastal Conservancy
Subject: Comments- Restoration Projects Statewide Order
To: State Water Resources Control Board,

Thank you for the opportunity to provide comments from the State Coastal Conservancy (SCC) on
the newly proposed General Order for Clean Water Act Section 401 Water Quality Certification
and Waste Discharge Requirements for Restoration Projects Statewide per the 7/7/21 Draft Order.
The SCC is a non-regulatory and project-driven state agency whose mission is to purchase, protect,
restore, and enhance coastal resources. SCC has a long history of funding, planning, permitting, and
implementing riparian, estuarine, watershed, and coastal restoration projects statewide.

We have developed strong working relationships with many public agencies and nonprofits on
habitat restoration efforts. The regional networks of partners in the Southern California Wetlands
Recovery Project, the San Francisco Bay Restoration Authority, and other regional efforts are
recognized as extensive and diverse collaborations of public and private agencies and landowners
engaged in collaborative restoration projects. Our goal is to implement projects based on best 1
habitat protection and design practices, to monitor outcomes, and to share results and lessons
learned from the projects, so that successful nature-based techniques can be incorporated into
future restoration project.

Living shorelines have been shown to be a successful method of a combined natural bank
stabilization and habitat enhancement approach that can also be utilized as a climate adaptation
strategy in low- to medium-energy coastal and estuarine environments. Living shorelines and other
nature-based climate adaptation approaches have been successfully tried and tested by US Fish and
Wildlife Service, NOAA, and other partners for more than two decades on the East Coast and the
Gulf Coast, and since 2012 by the SCC and multiple local, state, federal, and non-profit partners at Y

1515 Clay Street, 10% Floor
Oakland, California 94612-1401
510286+1015

Califormnia State Coastal Conservancy
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multiple sites in California. The projects have resulted in increased wave attenuation benefits, N
sediment stabilization and shoreline protecticn, and habitat restoration and enhancement for fish,
mammals, birds, and a wide variety of aquatic species.
There is strong and growing interest in testing nature-based aquatic restoration and climate
adaptation approaches on the West Coast- but a shorter history of projects on the Outer Pacific 1
Coast and associated estuaries, and a smaller number of projects that have been constructed and cont

monitored. This results in a great need for experimentation and testing of pilot projects, in order to
document success, and to document ecosystem services and functions resulting from various
approaches. We greatly support this new programmatic permitting tool to make 401 permitting
more standardized and efficient for aquatic restoration projects in CA, that also supports and
recognizes experimentation.

Specific Comments and Questions:
Please accept these specific comments re the Draft General Crder.
General:

1. The State Coastal Conservancy is pleased at this effort to create a programmatic 401
certification for aguatic habitat restoration projects. Our agency is engaged in
implementing a wide variety of aquatic habitat restoration projects of all sizes in riparian, 2
estuarine, and coastal areas. We support this effort to make Section 401 permit
requirements and conditions more standardized, and to create a programmatic mechanism
to qualify for the permit versus every project having to apply individually.

2. What is the associated federal action with this new General Order and PEIR? We are aware T
of a programmatic Biological Opinion being prepared hy the US Fish and Wildlife Service.
Are there additional actions being considered by US Army Corps of Engineers {(USACE) and
NOAA’s National Marine Fisheries Service (NMFS)? Will this connect to any particular
USACE Nationwide permits such as NWP 27 or NWP 13? Are there new regional general
permits being considered? Are there any related actions being considered by the US EPA?

3. Please consider making more explicit references to estuarine and coastal habitats, including T
intertidal, tidal, and subtidal habitat types and project types. This Draft General Order is
focused on riparian general protection measures and design guidelines, which is
understandable since there is a longer body of practice and more riparian focused 4
engineering and biological design guidance. Please consider including additional examples
of tidal and estuarine design guidance, site conditions, tidal range, and substrate types so
that it is clear that this General Order would be applied to projects and conditions in
brackish and saltwater estuarine and coastal environments. 1

4. We appreciate seeing the supportive language and inclusion of projects that include testing
and experimentation with new methods and techniques - there are very few living shoreline
projects in San Francisco Bay and on the West Coast, and pilot projects must be conducted 5
in order to document ecosystems services and functions from various design scales,
methods, and habitat approaches. Some of our comments below focus on encouraging
inclusion of additional innovative project types - such as enhanced rock slope protection \\/4

California State Coastal Comnservamnecy
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and living seawall pilot projects- within the “Removal and modification of dams and other
structures’, ‘Bioengineered Bank Stabilization’, and ‘Tidal, Subtidal, and Freshwater Wetland
Establishment, Restoration, and Enhancement’.

Attachment A:

Programmatic Sideboards Section:

5. Much of the material referenced in the Programmatic Sideboards section refers to Riparian
restoration work and guidance. Please include these coastal and estuarine focused guidance

docume

nts in the list of reference documents and design guidance:

San Francisco Bay Subtidal Habitat Goals Report

Baylands Habitat Goals Science Update

San Francisco Estuary Adaptation Atlas

San Francisco Estuary Blueprint

Native Oyster Restoration Guidelines

San Francisco Bay Eelgrass Restoration Program

San Francisco Bay New Life for Eroding Shorelines Report

Wetlands on the Edge: the Future of Southern California’s Wetlands {(Southern California
Wetlands Recovery Project Regional Strategy Update 2018)

California Climate Adaptation Strategy

California 4" Climate Assessment/ Coastal Natural Infrastructure Design Guidance

US Fish and Wildlife Service’s Recovery Plan for Tidal Marsh Ecosystems of Northern and
Central California

Federal Highway Transportation Administration Nature-Based Design Guidelines
USACE’s International Design Guidelines for Nature-Based Features for Flood Control
Global Harbour Project {vertical living seawall approaches)

Seattle Seawall {vertical living seawall design components)

Project Types:

5.

Califo

August 16, 2022

Section A.4.2 Removal of small dams, tidegates, floodgates, and legacy structures: Can
removal of derelict/failing seawalls be included? Can enhancements to structures be
included, such as tiles and ledges attached to seawalls to provide more surface texture that
benefits habitat, or wrapping pilings with other materials?

Section A.4.3 Bioengineered Bank Stabilization: There is a focus on riparian banks, does
this also include estuarine banks such as shoreline earthen and rock levees? Can biological
enhancements to estuarine and coastal bank stabilization structures be included, such as
crown plantings and other biological treatments made to traditional CALTRANS rock slope
protection designs?

Section A.4.7 Removal of pilings and other in-water structures: Similar comments as
above- in addition to removal of pilings, piers, and docks, can enhancement of pilings, piers,
and docks be included, as well as vertical living seawall approaches?

Section A.4.9 Establishment of tidal/subtidal/ and freshwater wetlands: Please confirm
and include language that this includes revegetation and enhancement work in the
associated upland transition zones, and the associated intertidal and subtidal habitats that
aren’t wetlands {ie Living Shorelines multi-habitat and multi-objective approaches to

rnia State Coastal Comnservamnecy

SCC
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cont.
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protect wetlands, such as placement of oyster reefs, eelgrass plantings, etc.). Does this A
category include placement of features in offshore estuarine and coastal habitats, in
addition to areas adjacent to shorelines and wetlands? Do habitat enhancements to 10
seawalls and riprap in the intertidal and subtidal zones fit within this category? We
encourage inclusion of pilot living seawall and green riprap projects in this programmatic
permit, with consultation and more information for the regional boards upon request.

General Protection Measures:

9. GPM #3 Construction Hours: Construction in estuarine and coastal areas includes tidally
driven work windows that don’t always match with business hours 9am-5pm. Please
consider language that allows for exception to this for tidally influenced projects, especially
those in shallow nearshore areas that are hard to access, based on consultation and input 11
from Regional Board staff. Most dredging projects in SF Bay are allowed a 24 hour window
for this reason, and it is appropriate to give the same conditions to habitat restoration
efforts.

10. GPM #7 Fencing of environmentally sensitive areas: Please include language that this is T
matched to the appropriate scale of project and habitat area and will not cause more harm
than the proposed action. For example, a small transition zone native planting project that
would occur in a short time frame should not require exclusion fencing which can impact 12
habitat through trenching and can be avoided by strong biological monitoring and
cohservation measures to clear the area before planting and manage work practices to
avoid impacts.

11. GPM #8 Prevent Spread of invasive species: We are extremely supportive of this language T
regarding equipment cleaning and other methods to prevent introduction or spread of
invasive species. We recommend strengthening text to also include more reference to
estuarine and coastal invasive species in addition to existing text on riparian {ie use example
such as native oyster vs Pacific oyster focus, native Pacific cordgrass vs east coast forms). It 13
would be helpful to provide some acknowledgement that in estuarine aquatic areas like SF
Bay there are substantial non-native aquatic invertebrate, plant, and fish species that are
now present in the bay and can’t be controlled at the site level; but project design and
success criteria can encourage monitoring and actions to take if treatments increase non-
native species compared to baseline or control data at nearby sites.

12. GPM #11 Revegetate disturbed areas: Hydroseeding is often ineffective if not done with T
native species and the right attention to planting medium, watering, and maintenance. 14
Please include best design guidance for hydroseeding in riparian, estuarine, and coastal
areas; and also include potential for container plantings as needed

13. IWW-1 Appropriate in water material placement: Please also include clean shell {oyster

half shell, other) as a material allowable for in water placement. Include reference to 15
ensuring shell material Is cured and inspected and free of pathogens or non-native species.

14. IWW-3-: In-Water Placement of Materials, Structures, and Operation of Equipment: +
Please include more estuarine and coastal focus on language and examples- currently
heavily focused on riparian information. Can construction of living seawall demonstration 186

projects be included? Can encouragement of green-grey hybrid approaches to structure
design be included (combination of lower intertidal shoreline berm plus oyster reefs
offshore, etc.)?

California State Coastal Comnservamnecy
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15. VHDR-6. General Herbicide Use. Chemical control may at times have less environmental
impact or resultin less habitat disturbance than other methods, yet the order stipulates
that “Chemical control of invasive plants and animals shall only be used when other
methods are determined to be ineffective or infeasible.”  Please add the text “or when
chemical control will result in significantly less environmental impact than other methods.”

Design Guidelines:

16. Bioengineered Bank Stabilization: {similar as previous comment on this project type)- Can
biological enhancements to estuarine and coastal bank stahilization structures be included,
such as crown plantings and other biological treatments made to traditional CALTRANS rock
slope protection designs?

17. Piling and Other In-Water Structure Removal: One condition states to keep all equipment
out of the water- this may be riparian focused comment- in an estuarine site, piling removal
is most often conducted via barge and cranes in the water. Equipment is used to grasp
piling at the mudline or benthos and extract full pile if possible or cut pile below mudline if
necessary. We recommend cutting pile to 2-3’ below mudline, in order to ensure that there
are no pile stubs remaining above the benthos that can cause safety, navigational, and
environmental hazards.

18. Tidal, Subtidal, and Freshwater Wetland Establishment, Restoration, and Enhancement:
Please improve language regarding estuarine and coastal areas and techniques. For areas
such as San Francisco Bay that are highly altered due to historic fill, it is not always possible
to base site plans and designs on historic conditions or locations. We are pleased to see
support for experimental techniques and are glad to see that monitoring plans and
reporting is required so that innovative techniques are tracked and assessed to make they
are functioning as planned and providing data on outcomes. Please improve language
regarding additions of native oyster spat to include justification of need, as many sites are
substrate limited and not limited in available local oyster larvae; and include reference to
strong oversight on source locations for oyster spat, and prevention of spread of any
pathogens or disease.

Thank you very much for your review of these comments. Please contact myself

{mary.small@scc.ca.gov) or Marilyn Latta {marilyn.latta@scc.ca.gov) if you have any questions or

want to discuss any of these comments.

Sincerely,

/\/bm? Swall

Mary Small
Acting Executive Officer
California State Coastal Conservancy

California State Coastal Comnservamnecy
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SCC-1 Coastal Conservancy

Responses to Comments from SCC-1 State Coastal Conservancy
SCC-1-1:
The State Water Board appreciates State Coastal Conservancy’s (SCC) comments

regarding the Draft Order and Draft PEIR as well as information on the SCC, living
shorelines, nature based aquatic restoration, etc.

SCC-1-2:
The State Water Board appreciates SCC support regarding the Order.

SCC-1-3:

This Order is State Water Board-initiated to improve the efficiency of regulatory reviews
for projects throughout the state that would restore aquatic or riparian resource
functions and/or services. The Order provides Clean Water Act Section 401 Water
Quality Certification for future projects that will require authorization from the USACE
under CWA Section 404 and Rivers and Harbors Act of 1899 Section 10 and Section 14
(33 USC 401, known as “Section 408”). This Order also provides Waste Discharge
Requirements (WDRs) pursuant to the Porter-Cologne Water Quality Control Act
(California Water Code §1300 et seq.). This Order covers projects that may directly or
indirectly discharge to “waters of the state,” including “waters of the U.S.”

Although the Order was not formally requested by a federal agency or required by a
federal action, there was coordination with the USACE on the proposal to develop an
Order. In addition, the definition of a restoration project was developed based on input
from numerous agencies and to be consistent with multiple resource agency regulatory
practices and policies either existing or under development (e.g., CDFW, NMFS,
USFWS, USACE).

Project applicants should coordinate with USACE and other federal agencies to
determine the appropriate permitting pathway for their proposed project. PEIR
Section 2.5 provides a list of authorizations and/or permits that may be required for
restoration projects.

SCC-1-4:

In response to the comment to include more references to estuarine and coastal

habitats, the Order (and PEIR) description of eligible project type “Establishment,
Restoration, and Enhancement of Tidal, Subtidal, and Freshwater Wetlands” was
revised as follows (Order, Attachment A, Section 2.6.9):

“This project category may also include:

+ Constructing transitional tidal marsh habitat (i.e., “horizontal levees,” setback

berms, or ecotone_slopes, including revegetation and enhancement work in
the associated upland transition, intertidal, and subtidal habitat zones)

+ Thin-layer sediment augmentation for tidal marshes and nearshore habitat
adaptation to rising sea levels (e.g., USFWS Salt Marsh Sediment

Augmentation Project — Seal Beach)
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+ Biological enhancements to pilings, piers, and docks (e.q., wrapping pilings

and attaching tiles and ledges to increase surface area for intertidal and
subtidal species)

+ Biological enhancements to estuarine and coastal shoreline stabilization
structures and other nature-based solutions...”

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

In response to a request to include removal or replacement of infrastructure within
intertidal and subtidal areas to improve water quality and fish, see response to comment
SCC-1-7 below.

Furthermore, the Order (and PEIR) references estuarine and coastal habitats, including
intertidal and subtidal habitat types across multiple categories of project types. See also
response to comment SCC-1-6, below, for additional estuarine and coastal habitat
reference documents. For example, see project and design guideline descriptions for
the following categories:

+ Removal of Small Dams, Tide Gates, Flood Gates, and Legacy Structures—
to improve fish and wildlife migration, tidal and freshwater circulation and flow,
and water quality.

+ Removal or Remediation of Pilings and Other In-Water Structures—to
improve water quality and aquatic habitat for fish and wildlife.

+ Removal of Nonnative Invasive Species and Revegetation with Native
Plants—to improve watershed functions, such as aquatic and riparian habitat
for fish and wildlife.

+ Establishment, Restoration, and Enhancement of Tidal, Subtidal, and
Freshwater Wetlands—to create or improve wetland ecological functions.

SCC-1-5:
The Order allows for new techniques, which would include innovations. See Order,
Attachment A, 2.9:

“The project proponent may modify design approaches that do not conform with the
specific guidelines, based on site-specific conditions or technological constraints or
advances, or regionally accepted guidance documents.”

All projects must meet the definition of a restoration project (Order, Section V. Project
Description) and the conditions (Order, Section XIIl) in the Order. Projects not meeting
the conditions of the Order can be authorized through other permitting methods.

No revisions are included in the Order or PEIR because of this comment.

SCC-1-6:
The State Water Board appreciates the SCC listing various sources of information on
working in coastal and estuarine areas.
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The Order and PEIR include language that references California’s Climate Adaptation
Strategy and the California State Coastal Conservancy’s Climate Change Policy (Order,
Attachment A, Section 2.6.9):

“California’s Climate Adaptation Strategy recommends using ecotones and living
shorelines as a potential adaptation method to reduce the need for engineered
“hard” shoreline protection devices and to provide valuable, functional coastal
habitat (CNRA 2018). The California State Coastal Conservancy’s Climate Change
Policy also supports the use of living shorelines for their ability to improve the
resiliency of estuarine habitat to future sea level rise and other related effects of
climate change (SCC 2011).”

In response to this comment, the Order and (PEIR) description of eligible project type
Establishment, Restoration, and Enhancement of Tidal, Subtidal, and Freshwater
Wetlands (Order, Attachment A, Section 2.6.9) was revised as follows:

“Project activities that plan for climate change, including sea level rise, should be
considered in tidally influenced locations. California’s Climate Adaptation Strategy
recommends using ecotones and living shorelines as a potential adaptation method
to reduce the need for engineered “hard” shoreline protection devices and to provide
valuable, functional coastal habitat (CNRA 2018). The California State Coastal
Conservancy’s Climate Change Policy also supports the use of living shorelines for
their ability to improve the resiliency of estuarine habitat to future sea level rise and
other related effects of climate change (SCC 2011). More information about the

benefits of these projects for climate change resilience can be found in sources such
as the: San Francisco Bay Subtidal Habitat Goals Report, Baylands Habitat Goals
Science Update, USFWS Recovery Plan for Tidal Marsh Ecosystems of Northern
and Central California, Wetlands on the Edge: the Future of Southern California’s

Wetlands [Southern California Wetlands Recovery Project Regional Strategy Update
2018], San Francisco Estuary Adaptation Atlas, San Francisco Estuary Blueprint,
San Francisco Estuary Institute & The Aquatic Science Center New Life for Eroding
Shorelines Report).”

The Order (and PEIR) description of eligible project type Establishment, Restoration,
and Enhancement of Tidal, Subtidal, and Freshwater Wetlands (Order, Attachment A,
Section 2.6.9) was also revised as follows:

“Living shorelines can provide a natural alternative to “hard” shoreline stabilization
methods like stone sills or bulkheads; they provide numerous ecological benefits,
including water quality improvements, habitat for fish and invertebrates, and
buffering of the shoreline from waves and storms.

Living shoreline projects use a suite of habitat restoration techniques to reinforce the
shoreline, minimize coastal erosion, and maintain coastal processes while
protecting, restoring, enhancing, and creating natural habitat for fish and aquatic
plants and wildlife (e.g., wetlands, dunes, beaches, seaweed beds, rocky intertidal
areas). The term “living shorelines” was coined because the approach provides
living space for estuarine and coastal organisms. Strategic placement of native
vegetation and natural materials or shells for native shellfish settlement enhances
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habitat values by creating new living space. The techniques also increase the
connectivity of wetlands and deeper intertidal and subtidal lands while providing a
measure of shoreline protection.”

The eligible project type category of Establishment, Restoration, and Enhancement of
Tidal, Subtidal, and Freshwater Wetlands (Order, Attachment A, Section 2.6.9) was also
revised as follows:

“This project category may also include:
+ Beach renourishment
+ Constructing open water areas

+ Constructing noncommercial, native oyster habitat (e.g., reefs) over an
unvegetated bottom in tidal waters

+ Conducting noncommercial, native shellfish seeding

+ Establishing submerged aquatic vegetation (e.g., eelgrass beds) in areas
where those plant communities previously existed (e.g., San Francisco Bay

Eelgrass Restoration)”

And the Design Guidelines in the Order, Attachment A, A.6 (and PEIR) was revised as
follows:

“Native species and disease — When possible, species native to the project area
should be used. Any shellfish transported across state lines or grown through an
aquaculture facility should be certified disease free (see also A Guide to Olympia

Oyster Restoration and Conservation, June 2015 or the most recent update for
example implementation approaches).”

The remaining reference documents in the comment letter have elements that are
specific to infrastructure-focused projects that may not meet the definition of a
restoration project (Order, Section V. Project Description), therefore those documents
are not referenced in the Order.

These revisions do not change the analyses or conclusions in the Draft Order or Draft
PEIR.

In addition, the Order includes language that allows for programmatic sideboards to
include future guidance documents, where appropriate (Order, Attachment A, Section
A.5.1):

“Individual habitat restoration projects authorized through the Order should be
designed, planned, and implemented in a manner consistent with the techniques
and minimization measures presented in the following guidance documents, as
appropriate to project type:

+ Stream Habitat Restoration Guidelines (Cramer 2011)
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¢ Any relevant future updates, guidance, and/or agency requirements, where
appropriate”

Response to comment SCC-1-5 above shows where the Order allows for new
techniques to be applied to project design.

SCC-1-7:
In response to this comment (and comment DU-1-4), Order Section A.4.7 was revised
as follows:

‘Removal or Remediation of Pilings and Other In-Water Structures

Untreated and chemically treated wood pilings, piers, vessels, 