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Sacramento, CA 95814

SUBJECT: DRAFT PHASE II SMALL MS4 GENERAL PERMIT COMMENT LETTER
Dear Ms. Townsend and Members of the Board:

Thank you for the opportunity to submit comments on the State Water Resources Control
Board’s (“Board”) draft General Permit (“Draft Permit”) to regulate small municipal separate
storm sewer systems (“MS4s™).

The two primary concerns that Stanislaus County has deals with: “Cost” and “Funding”. The
Draft Permit imposes substantial, unavoidable hard costs on the County. Based on preliminary
cost studies, we estimate our costs to comply with the Draft Permit may increase by more than
three to four hundred percent. We have a few general concerns and specific comments regarding
the impact the Draft Permit will have on Stanislaus County.

To comply with the new mandates and higher level of services, Stanislaus County must find
funding to hire consultants and new staff. We must buy new capital equipment. The state
demands for local spending come at the same time the County is laying off staff because they
lack funds to pay salaries and maintain existing infrastructure.

Stanislaus County can’t afford the cost to comply with the Draft Permit. Stanislaus County lacks
adequate fee authority to pay for the state mandated new programs and higher levels of service.
Under the current interpretation of Proposition 218, our local agency does not have authority to
impose the fee without the consent of the voters or property owners.

Unless the State Board provides a mechanism to fund the proposed new programs and higher
level of services, they should not be included in the new Draft Permit. If the state elects to
impose new unfunded mandates, the state must constitutionally provide the funding. If no
funding can be provided, the State Board should not require the new mandates and higher levels
of services in the Draft Permit. The Draft Permit would require the County to make costly
changes — in a declining and uncertain economy. The Draft Permit would pile on new
requirements to County departments to provide employee training, trash capture, retrofitting,
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maintenance, GIS layers for storm water related inventories, specific annual reporting
requirements, and other new unfunded mandates.

We have thoroughly reviewed the draft Phase II permit and compiled a list of comments and
concerns using various references and resources. More specific comments are included in
Attachment A (see attached).

[133.1 —> COMMENT #1:

COST AND FUNDING - FINANCIAL CUMULATIVE IMPACT

Based on the requirements on the Draft Permit, Stanislaus County anticipates its storm water
program costs to experience a very large increase associated with compliance costs and
managing an “overarching Program Management element”.

General fund revenues for Stanislaus County continue to dwindle downwards. The current
budget reflects a reduction of approximately $24.5 million from the previous fiscal year. The
County has implemented employee reductions through early retirements and layoffs, service
level reductions and employee salary reductions to address ongoing and recent financial deficits.
The existing deficit in the County’s budget is expected to continue in future years. The impact
of expanded and new state regulations will continue to degrade the County’s ability to fund core
services.

Under the new Draft Permit, the County would be required to have an "overarching Program
Management element” to run the Storm Water Program. The new program will most likely (at a
minimum) require a Program Manager, a full-time Compliance Officer, and at least one and
maybe multiple Field Inspectors. Vehicles will be required for the inspector(s), who will be in
the field for most of the day seeking illicit discharges, inspecting construction sites, and
facilitating an industrial/commercial facility runoff control program. The technical aspects of the
post-construction storm water management program will require an Engineer and a Planner.
Required receiving water monitoring, TMDL compliance and program effectiveness assessments
will require the expertise of a chemist and a laboratory to either be hired or contracted.
Additional administrative staff may also be needed in order to file the annual reports on the
numerous mandated elements.

The higher level of service required under the storm drain system maintenance program will
require regularly scheduled inspections, labeling, maintenance, and cleaning of all catch basins
that are found to be one-third full. The County’s vactor trucks and drivers engaged in flood
control and general street maintenance may require an additional vactor truck and one or two
additional drivers dedicated to the proposed storm drain maintenance requirements as mandated
by the Draft Permit.

The costs have been estimated to increase as high as three to four hundred percent to implement
the Draft Permit. This increase is not only dramatic, but most of the initial cost will take place
during the first year of implementation. Stanislaus County is not able to obtain additional
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funding or staffing due to economic constraints that have already resulted in furloughs, layoffs,
and hiring freezes.

The Draft Permit contains a repeated footnote stating that if “a Regional Water Board Executive
Officer determines that a Renewal Traditional Small MS4 Permittee’s current implementation of
its storm water program BMPs meet the MEP standard and is equally or more effective at
reducing pollutant discharges than implementation of the requirements of this Section, the
Executive Officer may require continued implementation of the Permittee’s current program
BMPs and reporting requirements in lieu of implementation of the requirements of this Section.”

Recommendation: Provide adequate funding or a legal mechanism to JSund the new
mandates and higher level of services imposed by the Draft Permit. County also
recommends that the State Board allow our agency to continue Jocusing on our existing
storm water management program and efforts. This will allow the County to make
continual incremental improvements to our existing program.

133.2 COMMENT #2;:

THE NEW PROGRAM AND HIGHER LEVELS OF SERVICE IN THE DRAFT
PERMIT EXCEEDS THE REQUIREMENTS OF THE SIX MINIMUM MEASURES

We are concerned about the cumulative impact that the draft Phase 1 permit presents. All six
Minimum Control Measures (MCMs) are significantly ramped-up in comparison with the current
version of the Phase 1T permit (Order No. 2003-005-DWQ) and in some cases exceeds Phase |
program requirements. In addition to ramped-up MCMs, there are additional new provisions
which also meet or exceed that of Phase I programs. The bar has been set unrealistically high
and Stanislaus County will be unable to comply. Stanislaus County does not have the funding,
staffing, experience, or resources necessary to implement the new NPDES program.

Phase 11 agencies will be able to more effectively implement a program that is within the
capacity of their current resources. Stretching Phase I1 resources and setting the bar too high may
not result in improved water quality. Setting the bar too high may result in Phase Iis inability to
comply with the permit.

The Draft Permit includes many new programs or higher levels of service that may qualify as
unfunded state mandates. The Board should provide the necessary funding or provide a legal
funding mechanism. Otherwise, the Board should remove the new programs and higher levels of
services from the Draft Permit.

The unfunded state mandates law applies when a state agency imposes a new program or higher
level of service on a local agency. Agencies like Stanislaus County need assistance to prevent
the state from shifting it’s program responsibility to local governments without providing
adequate funding to do so.
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Article XIII B, Section 6(a) of the California Constitution (Section 6) provides that whenever
“any state agency mandates a new program or higher level of service on any local government,
the state shall provide a subvention of funds to reimburse that local government for the costs of
the program or increase level of service...” Section 6 applies to storm water permits issued by
the State Board and the Regional Water Quality Control Boards. Thus, we assume that Section 6
will continue to apply to the State Board’s reissuance of the MS4 Phase 11 permit. If Section 6 is
upheld by the federal EPA agency, then our recommendations and suggestions for the new
programs and higher levels of service do not apply.

The US EPA stated in guidance to the Phase II Regulations that it “strongly recommends that
until the evaluation of the storm water program in 40 CFR (Section 122.37), no additional
requirements beyond the minimum control measures (BMPs) be imposed on regulated MS4s
without the agreement of the operator of the affected small MS4.”

The existing Small MS4 State Board Permit No. 2003-2005-DWQ (Existing Permit) is
approximately 19 pages long (attachments not included). The Existing Permit tracks precisely
the six (6) minimum control measures that the US EPA determined to be sufficient to reduce the
discharge of pollutants from MS4s to the maximum extent practicable (“MEP”). The Draft
Permit is approximately 93 pages long (attachments not included). The Draft Permit includes
multiple new programs and/or greatly enhanced requirements that were not specified in the
Existing Permit or included in the original six MCMs. A comparison between the Draft Permit
and the Existing Permit indicates that the Draft Permit contains many new programs.

A few of these new programs include:
* Requirement to regulate landscape irrigation, irrigation water, lawn watering, individual
residential car washing and street wash water (Section B.3)

¢ Development of an Enforcement Response Plan (Section E.4.c)

* Requirement to secure adequate resources to comply with the mandates of the Draft
Permit (Section E.4.d)

* Development of a trash reduction program (Section E.10)
* Development of an industrial/commercial runoff program (Section E.1 1)
* Development of a receiving water monitoring program (Section E.13)

* Development of an effectiveness assessment program and pollutant loading
quantification (Section E.14)

* Incorporation of TMDLs and implementation plans (Section E.16)

A comparison between the Draft Permit and the Existing Permit also indicates that the Draft
Permit contains many higher levels of enhanced service or requirements.




A few of these higher levels of service include:

Public Outreach and Education Programs (Section E.5) — The Draft Permit mandates the
use of very involved Community-Based Social Marketing (“CBSM*’) strategies or a
CBSM equivalent. This includes 13 express requirements including at least performing 2
surveys during the permit term, conveying the message to 20% of the target audience
each year, and providing education information during the 5-year permit term (and
possibly beyond the term limit).

Public Involvement and Participation Program (Section E.6) — The Draft Permit mandates
the development of a public involvement and participation strategy, a budget to
implement that strategy, the establishment of a citizen’s advisory group containing
specified members, and the sponsoring of activities.

Illicit Discharge Detection and Elimination (“IDDE™) Program (Section E.7) — The Draft
Permit mandates a GIS map containing specialized information be prepared and updated.
Development of priority arcas that are likely to have illicit discharges needs to be
designated (20%). The Draft Permit will also require field observations, field screening,
analytical monitoring at specified intervals, investigating illicit discharge within 48 hours,
requiring corrective actions in a very short amount of time, developing a Spill Response
Plan, and filing detailed annual reports.

Construction Site Storm Water Runoff Control Program (Section E.9) — The Draft Permit
mandates that all construction sites be inventoried and inspected at designated
frequencies. The Draft Permit also required training of staff, educating construction site
operators, and requiring staff to be certified as Qualified SWPPP Developers or
Practitioners (QSD/QSP).

Pollution Prevention/Good Housekeeping Program (Section E.9) — The Draft Permit
mandates that dischargers inventory all their facilities, map them, annually assess them
for pollutant “hotspots™, develop SWPPPs for each “hotspot”, inspect them regularly and
at specified intervals, develop a storm drain assessment, with at least 20% of all catch
basins prioritized at high, maintain storm drains at specific intervals, including cleaning
all catch basins within one week of being found one-third full, removing trash and debris
in high priority areas three (3) times per year, developing a very specific O&M
assessment, incorporating water quality and habitat enhancement features in flood
management facilities, implementing 2 changes or 2 additions to 2 projects per year
unless infeasible, implementing a pesticides, herbicides, and fertilizer program, and
finally conducting annual training. All these requirements seem to be considered higher
levels of service than the original 6 minimum control measures outlined in the Existing
Permit.

Post-Construction Storm Water Management Program (Section E.12) — The Draft Permit
mandates a watershed baseline characterization, watershed sediment budgets, interim
hydro modification management, long-term watershed process management, including
numeric criteria, and treatment system verification.




* The Draft Permit requires very detailed and time consuming reporting requirements for
almost every element of the storm water program. These detailed reporting requirements
are also considered to be a higher level of service.

Recommendation: Amend the Constitution (Article XIII B, Section 6(a) of the California
Constitution) or remove new program mandates and higher levels of service in the Draft
Permit so they do not exceed the requirements of the original six minimum control measures
(MCMs). Or, per Article XIII B Section 6(a) of the California Constitution, pay for the
mandates imposed on the MS4 Phase II agencies.

COMMENT #3:
REDUNDANCY OF EFFORTS

The State Water Board should look to streamlining instead of creating new redundant and
expanded requirements. As an example, the State Water Board or CalEPA should take a
leadership role and work through other state agencies (such as the Department of Toxic
Substances Control, Department of Pesticide Regulation, Office of Environmental Health Hazard
Assessment, Department of Water Resources and Office of State Architect) to identify regulatory
options for storm water compliance in the areas of industrial oversight, pesticide control, water
conservation, and new development requirements for traditional Phase Il MS4s. This will help
reduce redundancy and clarify and support storm water program implementation at all levels of
government.

In addition, traditional MS4 Phase IIs will need to pass along new and potentially redundant fees
to commercial and industrial businesses (e.g., the State already collects fees from businesses
covered by the Industrial General Permit). Additionally, inventory/tracking requirements
contained within the Construction and Industrial/Commercial provisions of the draft Phase 11
permit are redundant with Construction General Permit (CGP) and Industrial General Permit
(IGP) requirements. Much of the data collected via the CGP and IGP will be tracked in the
SMARTS database. Asking Phase Ils to collect the same data is a redundancy that adds
unnecessary time and expense with no benefit to water quality.

Recommendation: Eliminate redundancy with other state and federal requirements, with
particular attention to CGP and IGP requirements.

COMMENT #4:

133.4 EXCEEDING THE ORIGINAL SIX MINIMUM CONTROL MEASURES (MCM)

REQUIREMENTS

The State Board has created a permit that goes beyond the national approach for smaller entities
that established six minimum control measures. Like other Phase Il agencies, Stanislaus County
takes considerable exception to this approach. According to 40 CFR Section 122.34(e) (2):
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“Guidance: EPA strongly recommends that until the evaluation of the storm water program in
§122.37, no additional requirements beyond the minimum control measures be imposed on
regulated small MS4s without the agreement of the operator of the affected small MS4, except
where an approved Total Maximum Daily Load (TMDL) or equivalent analysis provides
adequate tnformation to develop more specific measures to protect water quality.”

Such agreements have not been obtained between the State/Regional Board and the County of
Stanislaus.

The additional control measures and requirements in the draft Phase I1 permit include
Monitoring, Industrial/Commercial and Trash Reduction Provisions and should not be Phase II
Permittee responsibilities, unless the Permittee chooses to implement these controls based on
local watershed priorities and subject to local resources.

Recommendation: Remove requirements beyond the original six minimum control measures
(Le., indusirial/commercial, monitoring, trash reduction provisions, etc) unless an agreement
between the operator of the affected Small MS4 Permittee and the Siate Board is attained,

133.5 COMMENT #5:

UNREALISTIC TIMELINE

Stanislaus County acknowledges and appreciates the modifications that were made to the
timeline from the administration drafi. However, we believe that there are still several places
where the timeline is not realistic for achieving requirements. Individually, the requirements and
associated timeline seem feasible, but collectively, the comprehensive and ramped-up nature of
the requirements, make compliance infeasible for Phase IIs (new, existing, traditional or non-
traditional).

For example, the Industrial/Commercial Provision requires Phase I[s to inventory an extensive
list of commercial and industrial facilities within the first year. Inventory requirements include
documentation of information such as materials used at the facility, area where industrial or
commercial activities occur, and other aspects of the facility that can only be determined through
a site visit.

Larger Phase [Is may have up to 1,000 facilities to inventory which may equate up to four or
more site visits for every working day of the year. Given the other requirements contained within
the draft Phase II permit and the staff constraints of Phase II permittees, mecting this requirement
cannot be realistically completed within the first year.

Recommendation: Extend and revise the Public Outreach, Pollution Prevention/Good
Housekeeping, Industrial/Commercial, Reporting, and Monitoring Provisions,
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133.6 COMMENT #6:

MAXIMUM EXTENT PRACTICABLE (MEP)

One of the more challenging aspects of the Draft Permit is the attempt to provide clarification of
the “maximum extent practicable” standard. On the one hand, EPA storm water audits have
noted the need to have more specific permit provisions, while on the other hand flexibility is
necessary in order to address the varying conditions and needs of Phase IIs across the state.

Additionally, flexibility is imbedded in the definition of “MEP.” We also believe that one-size
does not fit all when it comes to Phase II permittees, especially with the addition of many non-
traditional permittees. A less prescriptive, more permittee-developed approach would result in
better water quality outcomes. As an example, the Illicit Discharge Detection and Elimination
(IDDE) Provision includes a requirement that “20% of the Permittee’s urbanized boundary shall
be identified as priority.” Phase II agencies should be allowed to identify what areas they
consider as “high priority” using pre-defined criteria they determined. This internal agency
specific prioritization process will help identified real priorities, not an arbitrary 20% minimum.
Specifying a minimum such as 20% may create an unnecessary utilization of sparse resources
where no problem(s) exists.

Achieving Permittee “buy in” with general support and compliance with the draft Phase |1 permit
could be accomplished more efficiently by allowing Phase IIs to structure and prioritize their
individual storm water programs as they see fit and within the context of their water quality goals
and resources.

Recommendation: Remove prescriptive requirements that have no apparent nexus with water
quality and instead allow Phase IIs 1o identify high, medium, and low priority areas based on
a pre-defined set of criteria.

Remove the following requirements.

¢ IDDE Element requires permittees to identify 20% of the urbanized boundary as
priority (E.7.b.if)

*  Pollution Prevention/Good Housekeeping Element requires permittees to prioritize
at least 20% of catch basins as high priority (E.9.fii). This Element also requires
removal of trash and debris from high priority areas at least three times per year
(E.9.g.ii.d)

» Trash Reduction Element requires that at least 20% of the Permittee’s zoned,
commercial, retail/wholesale, comply with a Trash Abatement Plan (E.10)

» Industrial / Commercial Element requires that at least 20% of inventoried
cominercial and industrial facilities be prioritized as high priovity (E.11.¢.ii.b)

* Program Effectiveness Assessment Element requires that at least 20% of the total
BMPs must be maintained annually (E.14.d a.ii)
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133.7 COMMENT #7:

RETROFIT REQUIREMENTS
Retrofitting is mentioned or implied in several places throughout the Permit including:

* Program Management (E.4.d.iii): “This summary shall include...the costs for...retrofitting
existing BMPs to include green infrastructure...”

* Pollution Prevention/Good Housekeeping (E.9.1): “The Permittee shall identify and
implement a process for incorporating water quality and habitat enhancement features into
new and existing flood management facilities.”

* Pollution Prevention/Good Housekeeping (E.9.1ii): “...the Permittee shall assess at least
two existing flood management projects per year to determine whether changes or
additions can be made to enhance water quality and habitat functions. The Permittee shall
implement changes or addition to two flood management projects per year to enhance
water quality and habitat functions, unless a feasibility analysis demonstrates the
infeasibility of such changes or additions.”

* Industrial/Commercial (E.11.b): “The Permittee shall require industrial and commercial

facilities included in the inventory to select, design, install and implement storm water
BMPs.”

* Program Effectiveness Assessment and Improvement (E.14.c.i): “The report shall also
identify storm water retrofit opportunities.”

It is our understanding that the intent is not to require hard and fast retrofitting requirements
within this permit term. Retrofitting should only be conducted in the context of and under the
requirements of approved TMDLs. 1t is the responsibility of the Permittee to allocate storm
water resources in ways that result in the greatest receiving water benefit. Retrofitting may
ultimately be the most challenging aspect of the storm water permit

Recommendation: All language and requirements re garding retrofitting should be removed to
reduce confusion and prevent inconsistent interpretation and implementation of requirements
across Regional Water Quality Control Boards (R WQCBs).

COMMENT #8:

DRAFT OR INCOMPLETE PLANS, REFERENCES AND ASSESSMEN TS

The County is concerned about the number of draft Phase 11 permit references that are
incomplete or in a draft format. Stakeholders should have the ability to review, comment, and be
aware of the full extent of permit requirements. This is not possible when several key
components of the draft Phase [l permit require compliance with in-progress guidance.

Draft incomplete references include:

* Draft California Ocean Plan (E.13. Compliance Tiers)
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* State Water Board’s Draft Effectiveness Assessment Guidance (E. 14.a.i1)

* Lake Tahoe BMP Rapid Assessment Methodology (not a fully vetted/proven
methodology) (E.14.b.i1)

¢ Attachment G: TMDL Requirements (table incomplete)

Recommendation: Remove any references that are either incomplete or in draft form from the
Draft Permit.

We believe that the Draft Permit will pose significant challenges to Stanislaus County and other
Phase II permittees. The comprehensive and overreaching approach taken in the Draft Permit is
of such concern that we respectfully request that new programs and higher levels of services be
removed from the Draft Permit and allow our agency to continue implementing, monitoring, and
reporting on our current Storm Water Management Program.

The County has and will continue working with the State Water Board staff to create a program
that will protect water quality in a cost effective manner consistent with the available staff and
funding resources. We will also continue to work collaboratively with other Phase I/IT agencies
to help define program solutions that will work in our rapidly changing business environment.
Our goal will be to remain proactive and continue to identify a range of options to address the
uncertainties we face as a community. We will then implement the best option that can generate
the most positive outcome to help protect the quality of our storm water at the most reasonable
cost.

In addition to the comments summarized above, we also have specific comments pertaining to
the Draft Permit. These specific comments have been drafted and compiled by CASQA and
many participating agencies, organizations, and teams. The specific comments are summarized
in Attachment A.

Sincerely,

Matt Machado, Director of Public Works, RCE, LRP (Legally Respons-ible Person)

ce:
Stanislaus County:
John Doering, County Counsel
Monica Nino, Assistant Chief Executive Officer
Laurie Barton, Deputy Director of Public Works, RCE
Chris Brady, Senior Civil Engineer, RCE, QSD/P
Paul Saini, Associate Civil Engineer, RCE, QSD/P

Attachments
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