Public Comment
Phase Il Small MS4 General Permit

DEPARTMENT OF PU BLIC WORKS Deadline: 9/8/11 by 12:00 noon
FLOOD CONTROL » LAND DEVELOPMENT & CONSTRUCTION « OPERATIONS
SOLID WASTE MANAGEMENT o SURVEYOR e TRANSPORTATION . COUNTY OF SAN BERNARDINO

825 East Third Street o San Bernardino, CA 924150835 « {909) 387-8104 P’ GRANVILLE M. “BOW’ BOWMAN, P.E., P L.
Fax (909) 387-813¢ Director of Public Works

September 6, 2011
File #: 10(NPD)-1.02

Ms. Jeanine Townsend Fp ECEIVE [
Clerk to the Board '
State Water Resources Control Board 9-6-11

P.O. Box 100 SWRCB Clerk

Sacramento, California 85812-2000

RE: DRAFT GENERAL NATIONAL POLLUTANT DISCHARGE ELIMINATION
SYSTEM (NPDES) PERMIT FORSTORMWATER DISCHARGES FROM SMALL
MUNICIPAL SEPARATE STORM SEWER SYSTEMS (MS4S) TENTATIVE ORDER
COMMENT LETTER

Dear Ms. Townsend and Members of the Board:

The County of San Bernardino (County) would like to thank the State Water Resources
Control Board (State Board) for allowing us to provide written comments on the draft
Tentative Order for the Phase || Small MS4 General Permit (Draft Permit). The County
represents unincorporated areas within the Mojave River Watershed Group which have
coverage under the current Phase Il Small MS4 General Permit (Renewal Traditional
Smail MS4) and several Census Designated Places identified as New Traditional Small
MS4s.

The County recognizes the significant effort that State Board staff has put into
developing this Draft Permit. While the County understands the State Board’s efforts
are well-intentioned, we believe the proposed requirements in the Draft Permit will result
in many challenges for Phase Il communities and yet not achieve the ultimate goal of
protecting water quality. Our overall general comments are summarized as follows in
this letter, with specific comments and recommendations included in the enclosed
comment matrix.

SUPPORT FOR THE PROPOSED CHANGES IN THE CASQA COMMENT LETTER
The County is aware that the California Stormwater Quality Association (CASQA)
formed a Phase Il subcommittee with several subgroups to review, assess the impacts
of, and determine the feasibility of implementing the proposed Draft Permit. This
subcommittee consists of a broad representation of Phase Il Traditional, Non-
Traditional, new and existing designees who developed an extensive set of comments
and recommendations for revising the Draft Permit. In general, the County supports
CASQA’s proposed changes to the Draft Permit.
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The County recommends that the State Board direct staff to form a steering committee,
similar to the CASQA subcommittee, composed of a broad cross section of Phase |
communities throughout the State to develop a revised Draft Permit with stakeholder
input.

As stated in the CASQA comment letter, the County is concerned with the Draft Permit's
significant increase in requirements compared to the current version of the Phase i
Small MS4 General Permit (Order No. 2003-005-DWQ). Requirements within the Draft
Permit go above and beyond the existing Minimum Control Measures and in some
instances, actually exceed existing Phase | program requirements. These proposed
requirements and provisions will adversely affect Phase Il communities. For example,
imposing drastically short timeframes to implement provisions that go above and
beyond current requirements in a single permit term is unfeasible. Measures imposed
on Phase | programs were implemented over several permit {erms, allowing Permittees
ample time to build up their program, secure funding, and acquire experienced staff and
resources necessary to fulfil permit requirements. Imposing a shorter timeframe for
implementation of permit requirements will not yield faster results; instead, many Phase
[l communities will be left unable to comply with the Draft Permit requirements. The
County suggests the State Board consider accomplishing the goails in the Draft Permit
over the course of several permit terms. Extending the proposed permit provisions over
several permit terms will considerably assist Phase Il communities in building up their
programs, especially for those who are new designees and have no staffing or
experience related to compliance with waste discharge requirements.

ECONOMIC CLIMATE

One of the underlying concerns for Phase Il communities is the estimated cost to
comply with the Draft Permit. The harsh reality is that local jurisdictions have
unprecedented budget constraints given the dismal state of our economy. Significant
additional funds and staffing will be needed to implement the proposed requirements.
Phase Il communities are estimating program costs will have to be increased in excess
of three times current program costs to implement the Draft Permit. These increases
are immediate and take place in the first year of implementation. Many Phase |
communities are not able to obtain additional staffing due to economic constraints that
have already resulted in furloughs, layoffs, and/or hiring freezes.

Phase |l communities are also severely limited in the ability to raise revenues due to
judiciary constraints, such as Proposition 218, which require voter approval on local
taxes, assessments, and fees. Due to these restrictions, it is impossible to accomplish
the goals set forth by the Draft Permit without financial assistance from the State or the
elimination of new programs or higher levels of service that qualify as unfunded state
mandates.

While augmenting municipal staff, raising taxes, or increasing work schedules may be
impossible, carefully reviewing the Draft Permit to eliminate redundancies and
prioritizing permit goals can result in a feasible approach to attaining the State Board’s
objectives. After reviewing the Draft Permit, the County identified many redundancies,
assessments, and burdensome reporting requirements that will not result in the ultimate
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goal of protecting water quality. For example, proposed permit requirements such as
creating an inventory of active construction sites is redundant with the readily available
list of construction sites with Waste Discharge [dentification numbers via the State
Board’'s Storm Water Multiple Application and Report Tracking System database.
Asking Phase |l communities to collect the same data is redundant and adds
unnecessary time and expense with no benefit to water quality.

Another way to reduce permit implementation costs would be to prioritize the proposed
permit requirements. Instead of requiring the Phase II communities to implement all the
requirements at once, the State Board should consider implementation over several
permit terms, requiring the most critical requirements first. This would allow Phase [l
communities to gradually build up their program, secure funding, and retain necessary
resources to comply with the Draft Permit provisions. By addressing the redundancies
and excessive assessment and reporting requirements in the Draft Permit, and
prioritizing the most critical requirements, Draft Permit compliance would be more
realistic and result in long term benefits to protecting water quality.

'ONE SIZE DOES NOT FIT ALL

Permittees and the geographic areas they cover vary greatly and the County believes
that one size does not fit all when it comes to Phase Il communities, especially with the
addition of so many nonUtraditional permittees and physical differences between
coastal and desert regions and other inland and mountainous areas. A less
prescriptive, Permittee-developed approach would result in better water quality
outcomes. Achieving Permittee "buy in” with this Draft Permit could be accomplished
more effectively by allowing Phase Il communities to structure individual stormwater
programs to fit their budgets and resources, and focus on known areas of concern. By
focusing on priority program elements rather than reporting efforts, Phase I community
programs would achieve the State Board’s ultimate goal of protecting water quality.
Developing a successful program utilizing this approach with input from the California
Regional Water Quality Contro!l Boards would provide a win-win scenario.

UNFUNDED MANDATES

The Draft Permit includes many new programs or higher levels of service that qualify as
unfunded mandates. Article Xlli B, Section 6(a) of the California Constitution (Section
6) states that whenever the “Legislature or any state agency mandates a new program
or higher level of service on any local government, the State shall provide a subvention
of funds to reimburse that local government for the costs of the program or increased
level of service." As seen in the County of Los Angeles v. Commission on State
Mandates and County of San Diego v. State of California, Section 6 also applies to
stormwater permits issued by the State Board and Regional Water Quality Control
Boards. Many of the proposed requirements found in the Draft Permit include new
programs or higher levels of service that the Commission has either already determined
constitute unfunded state mandates or which the Commission’s analysis in the Los
Angeles and San Diego Test Claims would suggest are unfunded state mandates. For
example, the Post-Construction Stormwater Management Program requirement for a
watershed baseline characterization, watershed sediment budget, interim
hydromodification management, and long-term watershed process management
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contains higher levels of service. Other examples include, but are not limited to the
requirement to develop a trash reduction program, receiving water monitoring program,
and industrial/commercial runoff program. The County recommends the State Board
remove all unfunded state mandates from the Draft Permit.

CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) COMPLIANCE

The Draft Permit, under Finding 49, states that the action to adopt an NPDES Permit is
exempt from the provisions of CEQA. However, several provisions in this Draft Permit
require retrofits such as the requirement fo retrofit flood management facilities with
water quality and habitat enhancement features. This type of retrofit project results in
physical changes ‘on the ground’ and could potentially lead to environmental impacts
and should not circumvent the CEQA process. The “whole of an action” that may cause
either a direct physical change to the environment or a reasonably foreseeable indirect
physical change in the environment is considered a project and subject to CEQA. In
addition, adoption of a plan or policy that may result in a significant environmental
impact is also subject to CEQA. Therefore, the County recommends the State Board
comply with the appropriate CEQA process for policies and requirements proposed in
the Draft Permit that are not exempt from the provisions of CEQA.

We appreciate the opportunity to provide comments on the Draft Permit. However, as
evident by our comments above and in the enclosed comment matrix, we have
considerable concern regarding the permit as currently structured. We strongly urge the
State Board to reconsider its approach and work with Phase |l communities, CASQA,
and other relevant stakeholders to produce a more reasonable Phase || Small MS4
General Permit that can realistically lead to water quality protection.

If you have any questions, please contact Gia Kim at (909) 387-8145 or Nancy
Sa?epetﬁ at (909) 387-1866.

Re pe:?ffuily, C

GRANVILLE M. BOWNMAN, P.E., P.L.S.
Flood Control Engineer

GMB:NS:mb/Phase 11 Small MS4 Cover Letter.doc

Enclosure

c¢c.  Annesley lgnatius, Deputy Director — Land Development & Construction
Gia Kim, Land Development Division/NPDES Section

Nancy Sansonetti, EMD
Mojave River Watershed Group
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