
 

 

 
 

December 14, 2012 
 
Jeanine Townsend, Clerk to the Board 
State Water Resources Control Board 
1001 I Street 24th Floor 
Sacramento, CA 95814 
 
RE: COMMENT LETTER – REVISED DRAFT PHASE II SMALL MS4 PERMIT 

 
Dear Ms. Townsend and Members of the Board: 
 
Thank you for the opportunity to submit comments on the State Water Resources 
Control Board’s (“Board”) revised draft of the Phase II Small MS4 General Permit (“3rd 
draft Permit”) to regulate small municipal separate storm sewer systems (“MS4s”).  This 
letter presents the City of Roseville’s continuing concerns with the 3rd draft Permit, as 
well as incorporates by reference, a legal opinion by Best, Best & Krieger (Attachment 
A). The City of Roseville also supports and joins in comments sent separately by the 
California Stormwater Quality Association (CASQA) and the Statewide Stormwater 
Coalition (SSC).   
 
We appreciate the efforts of State Board staff to respond to our last round of comments 
and to continue to engage in discussion on permit concerns.  The 3rd draft Permit 
includes many positive revisions.  While discussions facilitated though the California 
Stormwater Quality Association (CASQA) Phase II subcommittee have resulted in 
general agreement on many areas of the permit, issues and concerns remain.  We are 
particularly concerned with the following topics.    
 
Attachment J – Central Coast Specific Post-Construction Requirements 
 
We urge the State Water Board to delete reference to mid-permit term incorporation of 
the Region 3 Central Coast standards included as Attachment J with in the Tentative 
Order.  We further request the State Water Board delete the carve-out for Region 3 
permittees.  The post-construction requirements contained in Section E.12 should be 
applicable to all statewide Phase II permittees.  The E.12 provisions have been through 
a thorough review process including CASQA professionals, environmental NGOs, 
Permittees, and Water Board staff.   By appending the Region 3 requirements, and 
stating, “the Water Board expects to amend this Order to incorporate similar 
requirements for Permittees in the remainder of the State”, the Water Board has 
introduced an entirely new set of rules which have not had the same public review 
opportunities as have Section E.12 provisions. The magnitude and scope of the Region 
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3 requirements are not appropriate and should be deleted.  Specifically: 
 

 Appendix J conflicts with ongoing efforts to provide consistency in Phase I and 
Phase II permits in both scope and magnitude. 
 

 Phase II permittees will have just begun implementing E.12 when the State will 
reopen and amend the Order to incorporate watershed based hydromodification 
criteria based on the Region 3 model. A full permit term (5 years) should precede 
any revisions to the E.12 regulations, so that projects can be reviewed, 
permitted, constructed, and evaluated by Permittees 
 

 The Appendix J standards are the most stringent, complex, and as-yet unproven 
hydromodification requirements. There is no demonstrated environmental benefit 
from retaining a 95th percentile storm event in urban areas. The volume of runoff 
retention would be infeasible for many projects, in particular green field 
development outside of an urban core. 
 

 Permittees, such as the City, have only had 30 days, this public review period, to 
fully evaluate the potential impacts of implementing Attachment J requirements 
within their region.  It is insufficient time to fully understand the complexity and 
impact upon development within our community.   

 
Section I – Permit Reopeners to Address Receiving Water Limitations and 
Hydromodification Measures 
 
We urge the State Water Board to delete the reopener language associated with 
receiving water limitations and states efforts to develop watershed based criteria for 
hydromodification measures.  The State Water Board held a workshop on November 
20th to receive testimony from stakeholders on the issues of receiving water limitations.  
Permittees from across the state expressed their concern over the liability they could 
incur without clear language that sets forth a compliance pathway for addressing 
exceedances of water quality standards. Until this issue is resolved, Phase II permittees 
are open to state enforcement and/or third party litigation should water quality 
monitoring indicate contribution to or exceedance of a water quality standard, 
regardless of the permittee’s good faith efforts to implement its stormwater program.  It 
is well recognized by the State Water Board that complying with water quality standards 
will take time.  As such it is imperative the permit be adopted with language that allows 
a means for permittees to comply with their permits. This issue is not new; it has been 
raised to the State Water Board since the first draft of the Phase II permit in 2011.  This 
issue should not be held at bay any longer but should be addressed prior to permit 
adoption.   
 
The 3rd draft of the permit requires MS4s from outside Region 3 to implement new 
design standards to comply with E.12 provisions.  Implementing new standards will 
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require the expenditure of funds and staff time to develop and incorporate these 
standards into new projects.  The idea the City would develop new standards only for 
the permit to be reopened and the State Water Board require implementation of yet 
another set of new standards is objectionable.  Permittees should be provided the full 
permit term to implement and assess the E.12 standards prior to new standards being 
required.  Beyond impacts to permittees, there will be significant impact upon the 
development community statewide to incorporate new standards into projects.  
Changing design standards mid-permit term will cause significant frustration for 
permittees and the development community.  
 
Section E - Regional Water Board Discretion 
 
Several areas within the revised 3rd draft Permit serve to complicate and confuse the 
efforts of permittees by allowing the Regional Water Boards discretion on a variety of 
topics.  Specifically, the Regional Board may determine whether a Permittee's current 
implementation of stormwater Best Management Practices (BMPs) is equal or more 
effective at reducing pollutant discharges than the implementation of the requirements 
of a given subsection (E1.b).  The permit allows the Regional Board Executive Officer to 
notify the Permittee within three months of their determination to require Community 
Based Social Marketing (CBSM) (E.7). Lastly, each Permittee that discharges to a 
303(d) listed water body shall consult with the Regional Water Board within one year of 
the adoption of the permit to assess whether monitoring is necessary and if so, 
determine the monitoring study design and an implementation schedule (E.13. (3)).  In 
order to provide for more consistency throughout the Regions of the State and to 
encourage sharing and comparison of data, these issues should be more definitively 
addressed  through requirements contained within the Permit rather than determined by 
Regional Board discretion. At a minimum, criteria for addressing these discretionary 
decisions should be included in the Permit to guide Regional Water Board actions. 
 
In summary we respectfully request the State Water Board: 
 

 Delete attachment J from the Phase II permit and allow all Phase II permittees 
the opportunity to implement the proposed E.12 post-construction requirements 
for the full 5-year permit term; 
 

 Delete the reopener language associated with the receiving water limitations 
language and address permittees’ concern by providing a clear compliance 
pathway prior to permit adoption; 
 

 Eliminate Regional Water Board discretion or at a minimum develop, through a 
public process, clear criteria associated with Regional Water Board decision 
making authority. 
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 Revise the permit to address comments provided for in Attachment A to this 
letter. 
   

 
Sincerely, 

 
Susan Rohan 
Mayor  
 
 
ATTACHMENTS 
 
A:  BB&K Legal Opinion dated December 17, 2012  
 
cc: Senator Ted Gaines 
 Assembly Member Beth Gaines 
 Assembly Member Jim Nielsen 
 Jason Gonsalves, Joe A. Gonsalves & Son   



 

 

 

 

 






































