
 
 

 

 

 
 

July 23, 2012 
 
Jeanine Townsend, Clerk to the Board 
State Water Resources Control Board 
P.O. Box 100 
Sacramento, CA 95812-2000 
 
RE: COMMENT LETTER – 2nd DRAFT PHASE II SMALL MS4 GENERAL PERMIT 

 
Dear Ms. Townsend and Members of the Board: 
 
Thank you for the opportunity to submit comments on the State Water Resources Control 
Board’s (“Board”) 2nd draft Phase II Small MS4 General Permit (“2nd draft Permit”) to regulate 
small municipal separate storm sewer systems (“MS4s”).  This letter presents the City of 
Roseville’s continuing concerns with the draft Permit, as well as incorporates by reference, a 
legal opinion by Best, Best & Krieger (BB&K; Attachment A). The City of Roseville also supports 
and joins in comments sent separately by the California Stormwater Quality Association 
(CASQA) and the Statewide Stormwater Coalition (SSC).   
 
We appreciate the efforts of State Board staff to respond to our initial request to re-draft the 
permit and to engage in discussion on permit concerns.  These discussions were facilitated 
though the California Stormwater Quality Association (CASQA) Phase II subcommittee. While 
we were able to reach general agreement on many areas of the Permit, significant issues and 
concerns remain.   These issues are thoroughly documented within the attached legal opinion 
as well as the CASQA and SSC comment letters.   
 
The 2nd draft Permit is in conflict with State law and many of the provisions will be impossible to 
implement.  While the City supports the goal of incorporating feasible measures to reduce water 
quality impacts, this goal must be balanced with practical realities.  For example, the 2nd draft 
Permit requires additional conditions on projects that have vested rights (per state law) that local 
jurisdictions do not have authority to regulate. These requirements make permittees vulnerable 
to increased legal challenge. 

 
The 2nd draft Permit is economically infeasible.  Jurisdictions during this economic downturn 
have neither staff nor resources capable of responding to increased requirements.  For 
instance, there are over 130 specific tasks that must be completed within the first five years of 
the Permit. The reality of local government’s limited funds must be addressed within the Permit 
through safe-harbor provisions for permittees who are fiscally unable to comply.   
 
Permittees have spent tens, if not hundreds, of thousands of dollars in reviewing and 
commenting on the 1st and 2nd draft Permits as noticed and requested by the State Board.  The 
City of Roseville respectfully requests that the State Board thoroughly review and respond to all 
issues presented.  Special attention should be provided to the issues associated with the 
following: 
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• Receiving Water Limitation Language, 

• Regional Board Discretion, 

• Alignment with the Clean Water Act, and  

• Permit Front Loading. 
 

RECEIVING WATER LIMITATION LANGUAGE 
 
The language as included in the 2nd draft Permit places all Phase II MS4s at significant risk for 
water quality violations and third party lawsuits.   It is incumbent upon the State Board Members 
to fully understand the issues presented by permittees, revisit this language and revise it to 
protect permittees from the real dangers currently imposed in the 2nd draft Permit.  The BB&K 
letter provides a complete analysis of the difficulties and dangers with the current language as 
presented in the 2nd draft Permit. CASQA has also provided suggested language to address 
these concerns.  The CASQA and BB&K proposed language would rectify the language in 
keeping with the stated intent of the State Board in working with Permittees through an iterative 
process to address water quality challenges.  As the CASQA letter succinctly states, “There is 
no regulatory benefit to imposing a permit provision that results in potential instantaneous non-
compliance for the Permittee.”  The language as drafted will result in Permittees spending 
limited resources on defending their good faith efforts and actions in lieu of working to 
accomplish real water quality improvements. 
 
REGIONAL BOARD DISCRETION 
 
The 2nd draft Permit leaves several areas open for determination by the executive officer of a 
local Regional Water Quality Control Board.  This includes determination on: 
 

• The requirement to implement costly Community Based Social Marketing strategies 
associated with the Outreach and Education program element. 
 

• Water Quality Monitoring requirements for those Phase II MS4s that either discharge to 
an ASBS, have an existing TMDL or have a 303(d) listed water body within their permit 
boundary. 
 

• The need to update post-construction design standards after a Permittee has, in good 
faith, worked to update standards to comply with the permit timeline. 

 
The 2nd draft Permit does not provide any criteria for executive officers to use in making these 
determinations.  This leaves Permittees “hanging” in terms of being able to fully understand the 
implications of the 2nd draft Permit.  This is especially true as it relates to budgetary needs to 
achieve compliance.    
 
ALIGNMENT WITH THE CLEAN WATER ACT 
 
Many provisions within the 2nd draft Permit do not align with the clear language of the federal 
Clean Water Act.   In some places the 2nd draft Permit misinterprets the federal language or 
court findings related to the Clean Water Act.  These areas of misalignment and 
misinterpretation are described within the attached BB&K letter. 
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PERMIT FRONT LOADING 
 
City of Roseville staff conducted an analysis of the number of provisions to be implemented 
under this Permit.  Staff concluded there are over 130 specific tasks that must be completed 
within the 5 year permit term.  It is important to note that because the requirements associated 
with water quality monitoring are not known given the future determinations to be made by our 
local water quality control board executive officer, this item is only counted as one task while 
clearly there will be a number of discrete tasks that will have to be implemented to comply with 
that provision.  
 
Of the over 130 tasks counted, 89% of the tasks must be started or completed on or before the 
end of the third year of the Permit.  This front-loading of permit requirements will be exceedingly 
challenging for Phase II Permittees to accomplish.  A task matrix showing the Permit loading by 
year assuming 2013 as the first year of implementation is provided in Attachment B.  The City of 
Roseville joins with CASQA in requesting the Permit timelines be revisited and significant 
milestone timelines be changed to assist MS4s in achieving a more balanced and achievable 
Permit. 
 
In closing, the City of Roseville requests the State Board carefully revise the language within the 
2nd draft Permit to address the issues referred to and presented herein.  To that end, we would 
like to offer our assistance with respect to the concerns presented in the BB&K letter by meeting 
with State Board staff to discuss these issues in detail.  We truly believe it is in the best interest 
of the City and the State Board to continue discussions so the final Phase II Permit adopted by 
the State Board has clear, unambiguous language that aligns with the federal Clean Water Act.      
 
 
Sincerely, 

 
 
Pauline Roccucci 
Mayor, City of Roseville 
 
 
ATTACHMENTS 
 
A:  Legal Opinion 
B:  Task Timeline Matrix  
 
 
cc: Senator Ted Gaines 
 Assembly Member Beth Gaines 
 Roseville City Council 
 Ray Kerridge, Roseville City Manager 
 Jason Gonsalves, Gonsalves & Son 





































































MCM Section Task Description
Year of Permit 

Compliance
2013 2104 2015 2016 2017

Program Management 

Element E.6.b Certification 2013

E.7.a Select outreach option.  If regional develop agreements 2013

E.7.a Public input in strategy development 2013

E.9.c

Sample any flowing outfalls while conducting E.9.a (outfall 

mapping) 2013

E.9.d

Develop written proceedures for investigations and 

corrective actions 2013

E.9.d Conduct investigations 2013

E.9.d Annual reporting 2013

E.9.e Develop plan 2013

E.9.e Summarize activites annually 2013

E.10.a Annual inventory 2013

E.10.b Construction Plan Review and Approval Procedures 2013

E.12.b

Permittees within a Phase 1 MS4 boundary with approved 

Hydromod Plan - complete and have available summary 

report 2013

E.12.c

Implement new site design measures (projects that create 

or replace >2,500 SF impervious area) 2013

E.12.j

Complete the following to revise the following planning and 

buidling requriements for projects subject to post-

construction requirements: 2013

E.12.j Annual reporting 2013

E.12.j Document modification to codes, regulations and standards 2013

Water Quality 

Monitoring E.13

Consult with Regional Board to determine water quality 

monitoring program requiremetns 2013

Education and Outreach 

Program

Illicit Discharge 

Detection and 

Elimination

Construction Site Storm 

Water Runoff Control 

Post Construction Storm 

Water Management 

Program

Start Activity

Complete Activity

Ongoing Activity

ATTACHMENT B

TASK TIMELINE MATRIX BY YEAR
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MCM Section Task Description
Year of Permit 

Compliance
2013 2104 2015 2016 2017

Start Activity

Complete Activity

Ongoing Activity

ATTACHMENT B

TASK TIMELINE MATRIX BY YEAR
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Program Effectiveness 

Assessment and 

Improvement E.14.b

Consult with Regional Board to verify pollutants of 

concern 2013

E.15.a Comply with all approved TMDLs (Attachment G) 2013

E.15.b Waste load allocations 2013

E.15.c Regional Board reviews and proposed modifications 2013

E.15.d Reporting 2013

E.15.e Comply with Clean Water Act Sections 303d,306b and 314   2013

Annual Reporting 

Program E.16 Annually report via SMARTS 2013

Program Management 

Element
E.6.a Legal Authority (update or create ordinance)

2014

E.7.a

Develop and implement comprehensive education and 

outreach program 2014

E.7.a surveys 2x every 5 years 2014

E.7.b.2.a

Plan reviewers and permitting staff trained and must be 

QSPs 2014

E.7.b.2.a Inspection staff must be trained atleast one QSD or QSP 2014

E.7.b.2.a

Third party plan reviewers, permitting staff and inspectors 

trained 2014

E.7.b.2.a Annual employee training/reporting 2014

E.7.b.3 Annual staff traning 2014

E.7.b.3 Annual staff traning and assessment of knowledge 2014

E.7.b.3 Contractors contractually required to comply with BMPs 2014

Education and Outreach 

Program

Total Maximum Daily 

Loads Compliance 

Requirements
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E.7.b.3 Provide oversight of contractors 2014

E.7.b.3

Report on oversight and personnel training and 

assessment records 2014

E.8 Develop strategy and implement 2014

E.8 Use citizen advisory committee (optional) 2014

E.8 Actively engage in IRWMP 2014

E.8 Conduct annual events 2014

E.9.a Create and maintain accurate outfall map 2014

E.9.a Outfall locations using GPS 2014

E.9.a Photos of outfalls required 2014

E.9.a Outfall drainge areas on map 2014

E.9.a Identify priority areas 2014

E.9.a Field sampling station locations 2014

E.9.a Urbanized area boundary - latest Census Data 2014

E.9.b

Maintain detailed  inventory of all industrial/commercial 

facilities 2014

E.9.c Annually sample priority area outfalls determined in E.9.a 2014

E.9.c Conduct followup activities if action levels exceeded 2014

E.9.c Summary report 2014

Construction Site Storm 

Water Runoff Control 

Program E.10.c

Construction proceedures development and annual 

reporting 2014

E.11.a Develop and maintain inventory 2014

E.11.b Map of facilities relative to the urbanized area 2014

E.11.f

Implement proceedures to assess and prioritize 

maintenance of: 2014

E.11.f Prioritize catch basins, update as required 2014

Education and Outreach 

Program

Pollution 

Prevention/Good 

Housekeeping

Public Involvement and 

Participation Program

Illicit Discharge 

Detection and 

Elimination
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E.11.j Evaluate use of pesticides, herbicides and fertilizers 2014

E.11.j Implement best practices: 2014

E.11.j

Education activites for municipal applicators and 

distributors 2014

E.11.j Landscape mgmt measures 2014

E.11.j Dispoal of unused chemicals 2014

E.11.j Evapo-based irrigation and rain sensors 2014

E.11.j Record amount of chemical usage 2014

E.11.j

Annual reporting to quantify and demonstrate reduction in 

chemical usage 2014

E.12.d.1 Regulated Projects > 5,000 Sf 2014

E.12.d.3 Adopt and implement standards 2014

E.12.d.7 Annually report upon each regulated project: 2014

E.12.g Implement O&M Verification Program 2014

E.12.g Develop written plan 2014

E.12.g

Datebase or table of regulated projects with installed 

treatment systems: 2014

E.12.g

Table of information pertaining to inspections of regulated 

projects: 2014

E.12.g

Annually prepare detailed list of newly installed sytems and 

controls (before the wet season) 2014

E.12.g Annual reporting 2014

E.14.a Develop plan 2014

E.14.b

Model  development - use Center for Watershed 

Protection's Watershed Treatment Model or equivalent 2014

E.6.c Enforcement Response Plan 2015

E.6.c Enfocement Tracking System 2015

E.6.c Enfocement Response Plan Report 2015

Pollution 

Prevention/Good 

Housekeeping

Program Management 

Element

Post Construction Storm 

Water Management 

Program

Program Effectiveness 

Assessment and 

Improvement



MCM Section Task Description
Year of Permit 

Compliance
2013 2104 2015 2016 2017

Start Activity

Complete Activity

Ongoing Activity

ATTACHMENT B

TASK TIMELINE MATRIX BY YEAR

CITY OF ROSEVILLE COMMENT LETTER - 2ND DRAFT PHASE II SMALL MS4 GERNERAL PERMIT

E.7.a

Develop and convey storm water messages in mulitple 

langages: 2015

E.7.a Annual outreach report (years 3, 4 and 5) 2015

E.7.b.1 Permitee staff training with annual assesments for IDDE 2015

E.7.b.2.b Construction Site Operator Education 2015

E.7.b.2.b Develop and distribute education materials annually 2015

E.7.b.2.b Update website with information 2015

E.7.b.2.b Annual reporting 2015

Illicit Discharge 

Detection and 

Elimination E.9.b Annually Submit inventory  in report 2015

E.11.c Conduct comprehensive inspection and identify "hot spots" 2015

E.11.c

Document comprehensive  assessment procedures and 

results 2015

E.11.c Update inventory (and map) with hot-spots 2015

E.11.g Inspect storm drain system 2015

E.11.g Clean storm drains 2015

E.11.g Label catch basins 2015

E.11.g Maintain surface drainage structures 2015

E.11.g Develop proceedure to dispose of waste materials 2015

E.11.g Prepare annual report 2015

E.11.h

Develop program to assess  O&M activites and required 

BMPs 2015

E.11.h Inspect (and log) O&M BMPs annually 2015

E.11.h Develop report 2015

E.11.i

Develop and implement process for new and rehabilitated 

flood mgmt projects 2015

Pollution 

Prevention/Good 

Housekeeping

Education and Outreach 

Program
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Pollution 

Prevention/Good 

Housekeeping E.11.i Reporting 2015

E.12.a 

Complete and maintain inventory of projects subject to post-

construction treatment measures 2015

E.12.b

Complete and have available an inventory of E.12.e 

(Hydormodification Mgmt) 2015

E.12.e

Develop and implemnent hydromodification management 

proceedures 2015

E.12.e

Annual report verifying implementatoin of hydromod 

proceedures 2015

E.12.f Work with the Regional Board if modified criteria required 2015

E.12.f Develop or modify enforcement mechanisms 2015

E.12.f Develop guidance 2015

E.12.f Develop tracking report for education and outreach 2015

E.12.f Complete strategy for implementing numeric criteria 2015

E.12.h

For structural post-construction BMPs develop a plan 

assess conditions 2015

E.12.h Administer self-certification program 2015

E.12.h Prepare annual report 2015

E.12.j

Evaluate policies for approval of general plan updates and 

specific plans or other master planning documents and 

zoning to: 2015

E.12.j Submit proposal for modifying policies 2015

E.14.a Annual reporting 2015

E.14.c Submit propsal on BMP modifications 2015

Post Construction Storm 

Water Management 

Program

Program Effectiveness 

Assessment and 

Improvement
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E.11.c Conduct annual review 2016

E.11.d Develop SWPPS for hot spots 2016

E.12.j

Revise polices for approval of general plan updates and 

specific plans or toher master planning documents and 

zoning to include design princiiples 2016

E.12.j Document modifications completed to policies 2016

E.14.b Recallibrate model at appropriate intervals 2016

E.14.c

Begin implementing BMP or program modifications in 

priority program areas and report on progress 2016

Education and Outreach 

Program E.7.a

Year 5 report include changes in public awareness and 

knowledge and suggested program changes 2017

E.11.e Quarterly visual inspections of hot spot locations 2017

E.111.e Annual hot spot conprehensive inspections 2017

E.11.e

Quarterly visual inspections of discharges from hot spot 

locations 2017

E.11.e Non-Hot Spots - one time in permit term 2017

E.14.a

Complete analysis of effectivness of modifcations made at 

improving BMPs and /or program effectiveness 2017

E.14.b

Report on annual subwatershed pollutant loads for the 

following at minimum: 2017

E.14.c Complete program modifications 2017

E.14.c Annual report 2017

Pollution 

Prevention/Good 

Housekeeping

Program Effectiveness 

Assessment and 

Improvement

Pollution 

Prevention/Good 

Housekeeping

Program Effectiveness 

Assessment and 

Improvement

Post Construction Storm 

Water Management 

Program


