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Fcbruory 18,2004 

Mr. Craig Wilson, Chicf 
TMDL Listing Unit 
Division of Water Quality 
State ~a t eu '~esources  Control Baal-d 
P.O. Box 100 

Sacramento, CA 95812-0100 


-Subject: CCEES's Comments on Draft TMDL ~ d i d a n c oand 
In~plen~entntionPolicy 

, , 

Dear Mr. Wilson: 

On bellalr of tho ~aliforniaCouncil for Environn~ci~raland Econornic 

Balance. (CCEEB),I appreciate the opportunity to pro\;idc comd~cnts on thc 

SWRCR's draft 303(d) I.ist Policy. 


As you are aware, i~pppaired water quality issucs, particularly thc 303(d) listing 

nnd delisting requiren~en~s 
as well as TMDL development and in~plcrncnlation 

issues are very important to CCEEB. In that rcgnrd, CCEEB strongly 

comnlcnds the SWRCB for raking tho initiative to dcvclop a 303(d) Listing , 


Policy so thet Regional Board dclernlinations and inclusion of water bodics on 

thc 303(cI) List arc done through consistenl implementation o i  stunrlardizecl 

criteria, guidance and processes. 


CCEEB has rcviewed thc draft 303(d)'~unctional Equivalent Docurnerit 

(FED), and have the f'dlowin$ comments: 
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1. Ifisues with use of Precautionary Principle: 

CCEEB recognizes that the SWIICB must oFten regulate based on scientific 
iaformnlio~i that docs not include the total and co~nplete inForrnaiion to rrrakc a 
100%definitive decision. We believe our above suggestions will allow thc 
stare and rcgionul boards to makc the appropriare listing decisions. Fiowcvcr, 
we notc thnt at he workshops, some commontors raised the issue of the nced 
to ilnplcment "precaution" into listing decisions. CCEEU is concclacd that 
whcn the ten11 "precaution" is used, they arc advocating the "Procautionary 
Principle" as defined by the Wingspread definition: "Wlren rtrt activity rcrisus 
llrrunts of harnz to ltrcma~ihealth or the etivironment, prccacrtioriury 
mensctres shorrld be take11 even ~sorrrecause nrrd eflect reintionships arr 
notfully estrrbtisAedscicdiJcully (...)", CCEEB vicws thc precautionary 
principle as an cxtreme form of precauliou. For tx:~mplc, one of CCELR's 
concerns is that application of the "precuutionary principle" docs gpl include 
cither cvidcntinry standards or procedural criteria for whnt constitutes a 
"threat of harn~." What quantity and quality of cvidencc or infonnntion is 
required to "raise a threat of harm" is uncertain. This ilnccrlainty can lend to 
regi~lalion based on mere allegations of harm - which is not usound basis for 
regulatio~i. CCEEB believcs that California's environmental progr:rn~s ;tro 
based oci a "prccautiona~y approach" that uddrcsses risks LO the etrvironmcnt 
by setting stundi~rds and regulatory rnandatcs by using conscrvrrtive 
assu~nptions and safety factors, but also hascd on tho usc of goud scierlcc. 
CCEEB bclieves and supporLs efforts to cnhance precaution, but "prc~caution" 
should not mctln zero risk and it should not bc a mandate 10 act without 
crediblc threat of harm. Wc believc thnt our above suggeslions will allow the 
SWRCB to use good science i n  listing decisions and to app~.op~iately list 
irnpaircd wntcrs. 

2. Structure of the Section 303(d) List: 

CCEEB clisagrces with die SWRCB's rccomlnendation of Altcrniltivc 5. 
which is to focus the structure of the Scction 3U3(J) list to only onc list - the 
303(d) list. This ilction will nutomalicnlly define as impailrd, those water 
bodies where, 1) impairments are undctcrniincd (the toxicity is unknown), 2) 
watcr bodies for which insufficictit data existr to support thc tletet.mitiution of 
an impairment, and 3) water bodies for which thc water. quality standards are 
not ~Ippropriate. Based on the structure of the 2002 list, this action alone, will 
result in an cstimiited 300t additional water bodies ro bc placcd otr thc 303(d) 
list, this is on top ofthe estimaled 200 that were addcd to thc 303(d) list in 
2002. 
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CCEEB urges thc SWRCB reconsider its recornmcndodon and instead 
consider Altcrnarive 2. CCEEB belicvcs it is niore appropriate for thc 
SWRCB lo catcgorizc thosc water bodics, which lack sufficient rno~litoring 
data, andlor documcnration (as described above) and should instead be placed 
on a "Watch or Planning List". This approach is not only consistcnt with rlic 
current California 2002 303(d) List structure, but is also consistent with the 
reco~nrnendationsby thc National Academy of Scisnucs (NAS, 2001), 

3. Weight oPEvidence €or Listing and Dolisting: 

CCEEB strungly supports thc. SWRCB's recommendation of Altcmrclivc I .  
The inclusion of o Weight of Evidence approach for listing and delisting is 
critical to ensuring thola is consistency among local Regional Boards when 
dctcnnining whether water bodies are impaired or not. As notcd during thc 
public workshops, there was extensive discussion regarding 111si s s ~ ~ cof 
Weight of Evidcnce procedu~.cs as well as other criteria and guidance on 
cnsuring data quality and validity. CCEER bclieves i t  is critically irnpo12ant 
that snch data quality and weight of evidence requimments be incorpclrated in 
the Policy to cnsure that California's liinitcd rcsourccs are focuscd on warcr 
bodies truly impaired and sliould be addressed immediately. It would also 
cnsure that for water bodies for which there exists lack of crediblc data 01. 
uncertainty, limited resources are not spent unncccssarily. 

Thank you for your consideration of our comments. CCEEB loolts forw:tril to 
continuc working with you and yoi~'rsreff on this important Policy. If  you 
have any qucstions, please contact me at 916-444-7337. 




