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Re: Comment Letter -- Los Angeles River Metals TMDL

Dear Ms. Townsend:

This firm represents the Cities of Beliflower, Carson, Cemtos Downey,
-Paramount, Santa Fe Springs, Signal Hill and Whittier. The following comments are
mtended to -address legal issues raised by the proposed approval by the State Water
Resources Control Board (“State Board”) of a Basin Plan Amendment setting forth a
total maximum daily loads (“TMDL”) for metals in the Los Angeles River. We thank
you for the opportunity to provide these comments on behalf of our clients,

On July 13, 2007, the Los Angeles County Superior Court issued a peremptory
writ of mandate ordering the State Board and the California Regional Water Quality
Control Board for the Los Angeles Region (“Regional Board”) to set aside the LA River
and Ballona Creek Metals TMDLs. The court further directed the water boards, if they
choose to adopt a TMDL for these water bodies, to consider alternatives to the project as
part of their California Environmental Quality ‘Act (“CEQA™) ieview prior to such
adoption. The court issued the writ after finding that the Water Boards violated CEQA
by failing in the original adoption of the TMDLs to discuss and analyze alternatives to
the project, in violation of Pub. Res. Code § 21080.5 and 23 Cal. Code Reg. § 3777. ‘

Prior to the enfry of the court’s writ, and in apparent antxczpatlon of its decision,
Regional Board staff on June 22, 2007 indicated that it would seek readoption of the
TMDL if the court ordered it to be vacated, but with the amendment that the TMDL
would now contain new fixed compliance dates corresponding to the compliance dates
contained -in the original TMDLs. - Staff {ssued a 16-page “Addendum to CEQA
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This letter will discuss the alternatives analysis in the Addendum as well as a
separate legal issue relating to the water quality standards upon which the TMDL is
based. In addition, we draw your specific attention to a letter from Richard Watson &
Associates (“RWA™) on behalf of several cities and the Coalition for Practical Regulation
dated May 15, 2008, which discusses in detail various alternatives to the TMDL as
approved by the Regional Board. However, we first address a crucial issue, the need for
modification of interim compliance dates in the proposed TMDL.

1. Need for Adjustment of Interim 7 Compliance Dates

Finding 6 of the proposed State Board resolution approving the Metals TMDL
states that the “Court’s order does not justify providing additional time to dischargers for
compliance with the TMDL.” While the State Board’s public comment invitation
requested that comments be limited to the CEQA alternatives analysis and its impact on
the TMDL, the Regional Board modified the original Metals TMDL with respect to the

- compliance dates, changing them to dates certain from anniversaries of the effective date
of the TMDL. Thus, the Statc Board must review the appropriateness of such
modification. Also, pursuant to Water Code § 13245, the State Board has the authority to
remand a Basin Plan Amendment on any appropriate ground and even to adopt a revised
Amendment once the Regional Board has resubmitted the amendment to the State Board.
And, pursuant to Water Code § 13170, the State Board may on its own adopt a Basin
Plan Amendment. Thus, whether the Court’s order does or does not justify providing
‘additional time does not limit the ability of the State Board to provide addmonai time if it
would be appropriate to do so.

The original Basin Plan Amendment incorporating the Metals TMDL provided
that the Regional Board, within five years of ifs effective date, “shall reconsider the
* wasteload allocations and implementation schedule based on the results of special
studies.” 23 Cal. Code Reg. § 3939.19 (emphasis supplied). In the language of the Basin
Plan Amendment, the implementation schedule was intended to allow “time for special
studies that may serve to refine the loading capacity, waste load and/or load allocations,

- and other studies that may serve to optimize implementation efforts.” Basin Plan
Amendment, p. 17. (To the extent that this document, and other documents from the

adoption of the 2005 Metals TMDL cited in this letter are not before the State Board in '

the record, we respectfuily request that they be made part of the record.)

While these special studies were voluntary, the specific reference to the studies
and the reopener in the Basin Plan Amendment reflects an acknowledgement by the
Regional Board that the TMDL 1mplemcntat10n could, in fact, be optimized through such
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special studies, and that the implementation schedule was specifically designed to
provide enough time for the studies to be carried out prior to the reopener.

As State Board members may recall, there was substantial concern expressed at
the October 20, 2005 State Board meeting that appmved the original Metals TMDL
regarding the impact of atmospheric deposition on metals in the waters affected by the
- TMDL. (A further discussion of those concerns can be found in the RWA letter.) In its’
resolution approving the TMDL, the State Board inserted a clause in Finding 8, stating
that with respect to studies on aerial deposition and other special studies, if the Regional
Board did not reconsider the TMDL, the State Board would do so on its own motion.

As noted above, when the Regional Board adopted the proposed Metals TMDL, it
modified the original TMDL to set forth specific compliance dates, instead of dates tied
to anniversaries of the TMDL effective date. This meant that the compliance dates have
been accelerated, making it mote difficult to perform the special studies that were
anticipated by the TMDL reopener, scheduled for five years after the effective date in the
original TMDL, and for January 2011 in the new TMDL. :

The majority of the responsible jurisdictions in the Los Angeles River watershed,
led by the Cities of Downey and Signal Hill, have been working vigorously since before
the effective date of the original TMDL to organize the jurisdictions to approve the
concept of special studies and a coordinated monitoring program for the TMDL, and the
funding formulae for these efforts. The work needed to achieve these ends has been
enormous, with literally hundreds of phone calls, meetings and communications among
municipal staff. The jurisdictions are planning two special studies, one on atmospheric
deposition and one on source specific objectives, at a total estimated cost of some $4
million: (It may be noted that these special studies are proceeding without the
involvement of the Regional Board, although Regional Board staif is being kept mformed
of the process.)

Detaiis of these organizational efforts prior to August 2007 can be found in a
letter and various attached declarations from the City of Signal Hill (collectively, the
“City letter”). A copy of the City letter has been provided. to the State Board under
separate cover for your convenience. An update since August 2007 of the efforts of the
responsible jurisdictions to organize and fund the special studies and the coordinated
monitoring program is set forth in the RWA letter, '

Recognizing the difficulties and delays in organizing the jurisdictions, the City
Jetter proposed before the Regional Board an alteration in interim compliance deadlines
for the submission of the special studies, for the reopening of the TMDL, for the
submission of implementation plans and for the first jurisdictional group compliance
demonstration. All other compliance dates would remain as proposed in the TMDL.
The Regional Board declined to approve this proposal, though staff indicated in the
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response to comments that it is “nonetheless evaluating the extension reqﬁest and if
appropriate, will consider presenting the matter for possible consideration at a subsequent
board meeting.”” No such consideration has yet occurred or has been noticed.

As set forth' in the RWA letter, modiﬁcation of these interim compliance dates is
~ required because otherwise, the Regional Board will proceed to the reopener (now
scheduled in two and a half years) without benefit of the results of the special studies. In
addition, as also set forth in the RWA letter, the process of performing the special studies
has unfortunately been delayed by the recent proposal by Regional Boeard staff for a
Water Effects Ratio policy, which staff is proposing be adopted as a Basin Plan
Amendment,  Until that policy is finalized, one of the two special studies, on source
specific objectives, will have to be held in abeyance, resulting in further delay:

Consequently, the citics now are requesting the State Board to address this issue
by remanding the proposed Metals TMDL to the Regional Board with directions fo
modify the interim compliance dates as recommended in the RWA letter, so that the
benefits of the special studies can be incorporated into the TMDL, as was mtended by the
Regional Board when it adopted the original TMDL in 2005

IT. Comments on Regional Board Finding 8

Before turning to our discussion of the alternatives analysis, we would like to
briefly address certain statemients in Finding 8 in the Regional Board’s Resolution
adopting the proposed TMDL. Finding 8(a) recites that “petitioners and other
responsible jurisdictions are not required to demonstrate attainment of waste load
allocations until January 11, 2012, and no showing has been made by any responsible
jurisdiction that this timeframe is inappropriate as a result of the litigation or the
alternatives analysis.” As set forth above, the question for the State Board should not be
whether there has been a showing as to the appropriateness of the timeframe as a result of
the litigation or the alternatives analysis — the question should be whether the TMDL will
be implemented in the manner ongmaliy contemplated by the Regional Board and thIS

Board.-

Finding 8(c) states that most of the 42 cities in the Los Angeles River watershed
“have proceeded to implement the TMDL in reliance on the existing schedule.” This
fact, however, does not support a conclusion that approval of the TMDL with the
modified compliance schedule is warranted. In fact, there is no evidence that the
responsible jurisdictions can meet the deadlines set forth in the proposed TMDL. As set
forth in the RWA letter, additional time is needed to perform the special studies called for
in the TMDL, so that the results will be available prior to the drafting of implementation
plans and the scheduled reopening of the TMDL. And, two of the cities that were
petitioners in the Metals TMDL lawsuit, Signal Hill and Downey, have led the efforts to
implement the TMDL through organization of the other responsible jurisdictions to
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participate in and fund a coordinated monitoring program (which is required by the
TMDL) and special studics, as set forth in the RWA letter and in the City letter. Thus,
the statement in Finding 8(d) that only “4 of the 42 jurisdictions subject to this TMDL are
parties to the litigation, and it would be unfair to put them on unequal footing with each
other,” is both unnecessary and incorrect. None of these four cities request that they be
treated differently by the Regional Board. There is a need, however, for all cities to be
put on the same reasonable footing so that special studies can be completed and the
results of the studies be considered by the Regional Board when it reopens the TMDL,
which was the Regional Board’s intent when it adopted the original TMDL.

Finally, Finding 8(f) recites that “maintaining the original time schedule is
consistent with the project purpose, and with the Regional Board’s mission including
expeditious restoration of California’s water quality.” We submit that the schedule thatis
proposed would, as to certain key interim compliance dates, not be consistent with the
project purpose. If the special studies cannot be completed by the deadline set in the
proposed TMDL, this important purpose of the TMDL will not be fulfitled. Assumptions
made during the development of the TMDL, not the results of scientific studies in'the
affected waters, will drive implementation efforts. It is not in the “public interest” to
require non-optimal implementation of the TMDL, especially if that implementation will
increase environmental impacts and costs for jurisdictions and agencies through the
potential implémentation of unnecessary BMPs; without any corrcspondmg benefit to
water quality.

I, Comments on Addendum to CEQA Documentation Alternutives Analysis

- This section addresses the discussion of project alternatives required by the
CEQA. The requirement to consider project alternatives is enshrined both in the plain
- text of CEQA and in the CEQA regulations applicable to the Regional Board and State
Board. Pub. Res, Code § 21080.5(d)(2)(A) and 23 Cal. Code Reg. § 3777. Numerous
California cases have required that the CEQA documentation for a project include a
discussion of project altemnatives, even where the lead agency concludes that- all
environmental impacts would be mitigated. Laurel Heights Improvement Assn. v.
Regents of University of California (1988) 47 Cal. 3d 376. The CEQA Guidelines,
MOTEOVer, provzde that an EIR “shall describe a range of reasonable alternatives to the
proposed project . . . that could feasibly attain most of the basic objectives of the project
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but would avoid or substantially lessen any. of the significant e¢ffects of the pfoject, and
evaluate the comparative merits of the alternatives.” 14 Cal. Code Reg. § 15126.6.

We first note that in Section 1, the Addendum indicates that the purpose of the
TMDL (the “project™ is in part to adopt a TMDL “in a manner timely enough to avoid
federal intervention in state water quality planning, which would occur as a result of
United States Environmental Protection Agency’s obligations under section 303(d) [of
the Clean Water Act] and under a federal consent decree that would require USEPA to
" establish these TMDLs if the State does not do so.” Addendum, p. 1. '

This is a change from the description of the original TMDL. That project
description did not identify the need to adopt a TMDL before U.S. EPA as a project
requirement. This is apparent from a review of the “Description of the Proposed .
 Activity” section of the CEQA. Checklist for the TMDL, dated March 25, 2005, and also
from the Regional Board’s June 2, 2005 resolution, which states that the “project itself is
the establishment of a TMDL for toxic metals in the Los Angeles River and its
tributaries.” Resolution No. R05-006, paragraph 19. (Again, we request that these
- documents, if not already in the record, be added.) If the proposed TMDL is the same
project as the original TMDL, then the purpose should be the same. If the purpose is now
different, then it should be recognized that project also is different. '

A. Discussion of Alternatives in Addendum

While the Addendum discusses certain alternatives to the proposed TMDL (the
“project”), we believe that the discussion does not always fully set forth the advantages
and di sadvantages of those alternatives.

, With respect to Alternative 1, the Addendum mdlcates, on page 8, that the
original Staff Report, CEQA documentation and tentative Basin Plan Amendment
- “included extensive discussion” of the methods of compliance “and their foreseeable
environmental impacts.” We respectfully disagree. The Superior Cowt found in its
" Statement of Decision that the environmental discussion was barely adequate in many
aspects. (We note that the CEQA checklist for this TMDL consisted of only 15 pages, as
compared to the approximately 300-page CEQA substitute environmental document
prepared for the Los Angeles River Trash TMDL.) In any event, the adequacy of the
CEQA review is now before the Court of Appeals, and need not be further dlscussed n

this letter.

With respect to the adoption of a U.S. EPA TMDL, Aliernative 5, the Addendum
concludes that the adverse impacts would be more severe because EPA would simply
require compliance with the TMDL at the time of NPDES permit renewals. Addendum,
p. 14. While Regional Board staff has cited, in their response to comments, to an
isolated statement of a U.,S. EPA official that if EPA adopted the TMDL there would not
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be an implementation schedule, this is speculative. U.S. EPA has stated that TMDLs
may be reflected in municipal stormwater permits through BMPs and monitoring. See
EPA Memorandum from Robert H. Wayland and James A, Hanlon to Water Division -
Directors, November 22, 2002, p. 2. A copy of this memorandwn has been submitted to
the State Board under separate cover. :

B. Additional Reasonable and Féasible Alternatives

The Addendum states that it has been written to “explain the Regional Board's
conclusion that no feasible alternatives actually exist that would result in less significant
impacts, and that would achieve the project’s purposes.” Addendum, p. 4. The Regional
Board is not compelled to adopt the particular TMDL that has been proposed. We submit
that there are a number of additional alternatives that should have been discussed in the
Addendum and presented to the Regional Board for consideration, We’ ‘also draw the
Board’s attention to the discussion of alternafives contained in the RWA letter.

Alternative 7: The TMDL Modified as Proposed by RWA Letter - The RWA
letter proposes an alternative to the TMDL, called the “Expanded Source
Control/Linkage Analysis Alfernative,” that would involve a modification of certain
interim compliance dates to allow additional time for the completion of special studies
called for in the TMDL and the incorporation of the results of the studies into
implementation of the TMDL. Under this alternative, deadlines for the submission of the
special studies, for the reopening of the TMDL, for the submission of implementation
plans and for the first jurisdictional group compliance demonstration ail would be
extended beyond the dates proposed. All other compliance dates would remain as
‘proposed.  For specifics as to the proposed alternative compliance dates, please see the
RWA letter submitted concurrently herewith.

~ We believe that this altemative would provide significant environmental benefits.
If the results of the special studies (which could indicate that higher wasteload allocations
and thus less rigorous implementation efforts are indicated) are incorporated into the
TMDL, the environmental impacts associated with the construction and maintenance of
structural and non-structural BMPs, including with respect to infiliration of contaminated
water, air impacts, traffic impacts, recreational impacts, etc. could potentially be avoided
or at the least substantially mitigated. The Regional Board recognized, in the adoption of
the original Basin Plan Amendment, that the special studies could be used to “optimize”
implementation of the TMDL. Optimized implementation would necessarily mean more
efficient implementation, and thus fewer environmental impacts from implementation
efforts.

. Whether or not the Statc Board remands the proposed TMDL to the Regional
Board for its failure to consider this alternative, we submit, for the reasons discussed
above, that the State Board should remand the TMDL so that the interim compliance
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dates can be appropnateiy adjusted to allow for the performance and consideration of the -
- special studies. =

 Alternative 8: TMDIL Addressing Atmospheric Deposition -- Another
altermative set forth in the RWA letter would be to adopt a TMDL that assigned nonpoint
source load allocations based on atmospheric depositions. The issue of atmospheric
deposition is potentially very significant to determining the cause of metals loadings in
the LA River watershed (and is the subject of one of the special scientific studies to be
conducted by the watershed jurisdictions). The original TMDL staff report noted that
-loadings may be in excess of séveral thousand kilograms per year, The State Board has
required its staff and. Regional Board staff to work with the California Air Resources
‘Board and the South Coast Air Quality Management District to assist in developing
control strategies. 2

This alternative would assign nonpoint source load allocations based on
atmospheric depositions and work in control strategies designed to reduce metals
- loadings. This would result in a reduction of the waste load allocations assigned to
dischargers, including the cities, the County and Caltrans, and would result in fewer
. environmental impacts from the installation and maintenance of structural and non-
structural BMPs. In addition, a reduction in the metals emitted to the atmosphere would
be a net benefit to the residents of the watershed. This alternative could still be designed
to attain the water quality standards set in the proposed TMDL and on a similar time
frame. It would thus qualify as a feasible and reasonable alternative and, we believe,
should have been considered by the Regional Board. And, such an approach would strike
at the “root cause” of much of the metals contamination in the LA River watershed, to
quote former Board Member Secundy in his discussion of the ongmal Metals TMDL at
the October 20, 2005 State Board meeting. ,

For a more detalied description of the Atmospheric Deposmon altemanve please
see the discussion in the RWA letter.

Alternative 9: Increased Focus on Industrial Stormwater Discharges and
Other Sources of Metals — Another alternative project would be a TMDL that focused
greater Regional Board enforcement of discharges from industrial properties with general
industrial stormwater permits. The staff report for the original TMDL noted that there
were 1,307 dischargers enrolled under the general industrial stormwater permit program
in the LA River watershed, including metal plating, recycling and manufacturing, transit,

® Regional Board staff indicated in the response to a similar comment that responsible
jurisdictions were not precluded by the TMDL from controlling metals loading, “including
reduction of air deposition of pollutants.” 'As this Board recognized at the October 20, 2005
hearing, the agencies with the authority to address air pollution are not individual cities but rather
the California Air Resources Board and the various air districts. As then-Board Member Katz
remarked, “we find ourselves in a position where the Air Board should be taking the lead . .. .»
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trucking and warehousing and wholesale trade, with the potential for metals loadings
from those facilities. Staff Report, p. 32.

A TMDL that would require enhanced monitering for the metals loadings from
these facilities, and require those facilities to control those loadings, would reduce the
efforts required of other dischargers,-and reduce the environmental impact from
 installation of structural BMPs contemplated under the proposed TMDL. The emphasis
~ on numeric effluent limits on such industrial dischargers is appropriate, as noted by the
State Board’s expert panel on TMDL implementation. By focusing the efforts upstream,
in the immediate vicinity of the point source, the need for larger structural BMPs on
public property and streets, with the attendant significant environmental impacts relating
to traffic, air emissions, noise, etc., would be less. '

Other Potential Project Alternatives — In addition to the alternatives noted
above, there are other alternatives to the proposed TMDL that would both result in less -
significant environmental impacts and. achieve project goals. For example, another
alternative to the proposed TMDL would be to require a reopening of the TMDL to
-consider the effects of advances in brake pad technology.  Brake pads are a significant
source of copper in urban waters and efforts are underway to reduce the amount of
copper in brake pads. - ‘ :

_ Another alternative would focus on a water quality objective modification
alternafive. The Water Boards have significant discretion in developing the various water
quality objectives that are set forth in the Basin Plan, objectives which are then used to
formulate TMDLs. Pursuant to Water Code §§ 13000 and 13241, a number of factors
and policies must be taken into consideration when water quality objectives are adopted,
and once adopted, these water quality objectives must be evaluated every three years
through the “triennial review” process.

Such an alternative to the proposed TMDL would review the water quality
standards in the Basin Plan and review those standards with respect to their application to
stormwater and urban runoff, consistent with the requirements of Water Code §§ 13000
and 13241. If it was the case that water quality standards were improperly developed,
their removal would result in a TMDL that addressed only standards that were validly
developed and whose implementation would cause far fower environmental impacts. (A
more complete discussion of concems with the development of water quality standards is
contained in Section V, below.) .

Finally, as set forth in the RWA letter, another alternative bearing great promise,
and that should have been considered by Regional Board staff, would be an altemnative
that utilized a Water Quality Attainment Strategy approach, which focuses on source
control.
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Unfortunately, the limited array of alternatives discussed in the Addendum does
not meet the requirement of CEQA — that réasonable alternatives that would eliminate or -
significantly lessen significant environmental impacts, yet still achieve most project
requirements, be considered and analyzed.

IV.  Need to Consider AB 32

'As a separate and independent matter, the Regional Board was required to
consider the impacts of the project en global warming. In 2006, the California
Legislature adopted AB 32, the California Global Warming Solutions Act of 2006. As a
general matter, AB 32 requires CARB to adopt rules and regulatlons that would, by 2020,
achieve greenhouse gas emissions equivalent to statewide levels in 1990. The CEQA
checklist for the Metals TMDL, while it discussed air emissions, did not in any sense
address greenhouse gas cmissions from TMDL implementation efforts.

A number of courts have overturned CEQA documents that did not analyze their
project’s impacts on greenhouse gas emissions. The Regional Board was reqmred to
evaluate the project’s contribution of those emissions (in such ways as emissions from

_strect sweepers (increased street sweeping being an identified BMP), from construction
of BMPs, from increased traffic and other air emissions). The Regional Board did not do
so, and the State Board should remand the Proposed Basin Plan Amendment. '

V.  Comments Regarding Water Quality Standards and Beneficial Use
- Designations

‘In addition to the issues noted above, we also wish to bring to the State Board’s
attention that the TMDL cannot lawfully be adopted at this time, since, as proposed, it
would be an attempt to apply to stormwater and urban runoff water quality standards and
beneficial use designations that were not deveioped and adopted in accordance with the
requirements of California law.

This issue recently was addressed by the Orange County Superior Court in Cities
of Arcadia v. State Water Resources Control Board, Case No. 06CC02974. In that case,
the Hon. Thierry P. Colaw held that the State Board and Regional Board had not, in fact,
considered the factors set forth in Water Code §§ 13000 and 13241 in adopting water
quality standards, including those applicable to the LA River Metals TMDL. A copy of
Judge Colaw’s opinion is attached hereto as Exhibit 1. We wish to note that no writ or
judgment has yet been issued in this case.

In summary, Judge Colaw found that the State Board and Regional Board failed
to consider the Water Code §§ 13000/13241 factors as they applied to stormwater and -
urban runoff when they adopted water quality standards. See Exhibit 1, pages 5-0.
Judge Colaw also found that during the last triennial rev1cw the Regional Board refused -
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to consider these factors, an act that was an abuse of the Board’s discretion. Sece Exhibit

1, pages 6-7. Judge Colaw also held that the designation of “potential™ beneficial uses by
the Water Boards was also an abuse of discretion, because the Water Code requires
consideration of the “probable” future beneficial uses of water. See Exhibit 1, pages 4-5.

As noted in the Addendum, two reaches of the Los Angeles River are designated
only with potential beneficial uses for wildlife habitat and warm freshwater habitat, the
Tujunga Wash and the Burbank Western Channel. In addition, Los Angeles River Reach
2, Compton Creek and Los Angeles River Reach 1 are all listed for potential uses of
. various types.

Please also note that the fact that the TMDL is being developed to achieve a series
- of water quality standards which are based in part on the California Toxics Rule
(“CTR™), a federal regulation, docs not change the requirement to comply with Water .
Code §§ 13241 and 13000. CTR only provides the criteria to be utilized in developing
the water quality standard. However, if the designated beneficial use for the water body
is not a condition that "could reasonably be achieved," orif "economic considerations”
- make the CTR criteria unachievable, then the “use" designations must be changed.
Moreover, nothing in the CTR regulation prevents the Water Boards from either revising
the implementation measures in the proposed TMDL or from establishing a set of water
quality objectives (using CTR criteria) based on properly designated beneficial uses that
"could reasonably be achieved” (Sections 13241(c) and 13000), based onthe
"environmental characteristics” of the waterbody (Section 13241(b)), on "economic
considerations” (Section 13241(d) and 13000), "the need for developing housing within
the region” (Section 13241(¢)), or with respect to "all demands being made and to be
made on those waters and the total values involved, beneficial and defrimental, economic
and social, tangible and intangible" (Section 13000; see also Water Code § 13240,
requiring water quality control plans to conform to the policies set forth in Section
13000). ' - :

The attempted development of a TMDL based on water quality standards to be
applied to stormwater and urban runoff that were not developed and adopted in
- compliance with the requirements of the Porter-Cologne Act, and further, that are in part
_ based on “potential beneficial uses,” requires that the LA River Metals TMDL not be
approved until such time as appropriate and lawful water quality standards have been
developed and incorporated into the Basin Plan. We therefore submit that the State
. Board should remand the proposed Basin Flan Amendment to the Regional Board with
instructions to defer further action until compliance is achieved with the requirements of -
the Porter-Cologne Act. . '
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L I

We appreciate this opportunity to provide comments on the Metals TMDL for the
Los Angeles River. If you or other members of State Board staff have any questions on
these comments, please do not hesitate to call me at the number noted above.

Very truly yours,

e

David W. Burhenn
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THE CITIES OF ARCADIA, BELLFLOWER

CARSON, CERRITOS, CLAREMONT,

COMMERCE, DOWNEY, DUARTE, GARDENA,

GLENDORA, HAWAITAN GARDENS, IRWINDALE,

LAWNDALE, MONTEREY PARK, PARAMOUNT, ' ,
SANTE FE SPRINGS, SIGNAL HILL, VERNON, ' : '
WALNUT, WEST COVINA, and WHITTIER,

municipal corporations, and BUILDING

INDUSTRY LEGAL DEFENSE

FOUNDATION, a non-profit corporation,

Petitioner Plaintiffs _

VS,

THE STATE WATER RESOURCES
CONTROL BOARD; and THE CALIFORNIA
REGIONAL WATER QUALITY CONTROL
BOARD, LOS ANGELES REGION, etc.,

.' et alia,
Respondent Defendants’

ORANGE COUNTY SUPERIOR COURT CASE NO. 06CC02974

NOTICE OF RULING/DECISION - .

The Court has before it the Petition by muitiple government entity Petitioners
[“Cities” or “Petitioners”] for a Writ of Mandate and for Declaratory Relief as
against the State Water Resources Control Board and the California Regional
Water Quality Control Board, Los Angeles Region [“Boards”] which has been
extensively briefed and argned at a full day hearing on 27 February 2008. What
follows is the ruling and decision by the Court on this complex and serious matier.

1. The Basic Controversy: ' '
A. Petitioners contend that Respondents never considered Water Quality Standards
{“Standards”] in relation to how the Standards apply to storm water [i.e. storm

waters and urban runoffl. _




They urge the court to consider that pursuant to Water Code § 13000 et seq. and
specifically Water C. § 13241 [“13241/13000”] the Respondents imust consider
several factors includling, but not limited to, probable future beneficial uses of
water, environmental characteristics of the water, water quality conditions that
could be reasonably be achieved through the coordinated control of all factors
which might affect the quality of water, economic considerations, and the need for
developing housing within the region. See Water C. § 13241 () ().

B. Respondents argue that they did consider these 13241/ 13000 Standards
originally in 1975 and in later reviews and that any challenge to those
considerations and reviews has long since passed by way of expiration of the
statute of limitations.

C. Petitioners counter that the record of events shows, ancl Respondents admit, that
they never actually considered 13241/13000 requn*emen’ts for storm water at any
time, that the appropriate time to do so only became ripe at the time of the 2004
Triennial Review, and that Respondents abused their discretion by not
appropriately considering the 13241/13000 factors in the 2004 Triennial Review.
They want the court to order the Respondents inter alia to go back and redo the
2004 Triennial Review [“2004 TR"] and, in conformance with law, properly
consider the 1324 1/13000 factors in relation to storm water. :

TE The Declsmn

A. Standard of Review :
The standard of review in this matter under C,C.P, § 1085 is whether the action by

a respondent was arbitrary or capricious or totally lacking in evidentiary support
[i.e., substantial evidence] or whether the agency in question failed to follow the
requned procedure and act according to the law. City of Carmel-by-the Sea v.
Board of Supervisors (1986) 183 Cal. App. 3d 229; Corrgles v. Bradstreet (2007)
153 Cal. App. 4th 33, 47. _

" B, Speclﬁc Issues
‘1. As argued by the Respondems, is it too late pursuant to hmmmoms periodsto

consider 13241/13000 in reiation to stori water?

It is not-

(2) The 5% 6™, and 8% causes of action are not barred by the statute of limitations,
The 5™ cause of action challenges the 2004 TR, clearly within the four year statute
of C.C.P. § 343. The 6™ cause of action is for declaratory relief regarding future
Basin Plan amendments, Total Maximum Daily Loads of pollutants [“TMDLs"],
National Pollution Discharge Eliminations System [“NPDES”] permits, and
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Triennial Reviews. On its face it is not affected by the statute of limitations. j
Likewise is the case with the 8" cause of action. : & 4
(b) The law is clear that no statute of limitations applies to a “continuing violation “
of an ongoing duty.” See California Trowt, Inic. v. State Board (1989) 207 Cal.
App. 3d, 585, 628. Here periodic triennial reviews were required under Water C, §
13143 and the federal Clean Water Act [“CWA”] section 1313(c) (1) a3 well asthe
. duty required by Boards to consider the * ischarger’s cost of compliance” when
the 13241/13000 factors are applicable. City of Burbank v. State Water Resources
Control Bd. 35 Cal.4th 613, 625. Respondents had a duty to at a minimum to
appropriately consider the Standards when'they were presented with evidence of :
the deficiencies during the 2004 TR. [See below]. ‘ ,
The case of Howard Jarvis Taxpayers Assn. v. City of la Habra (2001) 25 Cal.4th
809 is also instructive here. While the Jarvis decision was liraited to tax
assessments, the same reasoning applies here, that is, anew causg of action applies
every time the regulation is applied to the Petitioner. Here, the Boards are applying -
what are purported to be defective Standards to Petitioners on a continuing and
ongbing basis. The Petitioners are seeking prospective relief regarding application
o of the Standards until the correct 13241/13000 analysis has been performed. Each
- TMDL has been based upon alleged defective standards, and the relief requested
involves continuing and ongoizg violations of the faw.
i * Respondents’ argutnents imply that Petitioners failed fo challenge an invalid
regulation upon its adoption, even if it did not apply to Petitioners when adopted o
[i.e. storm water]. They further argue that Petitioners have no right to later '
challenge the regulation once it is applied to them. These arguments are not
supported by appropriate anthority, The authority offered by Petitioners is
i persuasive. (See Solid Waste Agency, Inc. v. United States Army Corps of Eng'rs
(7% Cir. 1999) 191 F. 3d 845,853 [“we doubt that a party must (or even may) bring
an dotion [challenging an environmental regulation] before it knows thata
regulation may injure it or even be apphed to it"}. '

2. Do the doctrines of Res Judicata or Collateral Estoppel apply here?
The Pétitioners have never challenged the Standards in the Basin Plan before this
challenge and the doctrines of res judicata and collateral estoppel are not
applicable. Some of the Petitioners previously sued the Boards based upon other
- matters such as purported unfawful adoption of an NPDES Permit or unlawful
! adoption of trash or metal TMDLs. Those lawsuits challenged particular decisions
of the Boards concerning the adoption of permits and TMDLs. They did not
challenge the legality of applying Standards to storm water without the Boards first
appropriately considering the 13241/13000 factors. The 2004 TR process was
never previously challenged. Those previous lawsuits involved entirely different
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decisions of the Boards and cdmpletely different administrative records. They
- concerned completely separate primary tights. These were not identical issues,
previously decided between the same parties or partles in prmty Res judicata and

collateral estoppel do not apply here.

3. The Petitioners were not requ:red to challenge the 1990 or 1996 NDPES
permits, Respondents claim that Petitioners cannot challenge the Standards since
they did not exhaust administrative remedies by filing a challenge to the NDPES
permits issued by the Regional Board in 1990 and 1996 pursuant fo the process
~ described in Water C. sections 13320 and 13330. Those sections do not apply o
this challenge made by Petitioners. It is not the adoption pf an NPDES permit that
triggered the application of the Standards which Petitioners challenge. It is rather
the adoption of TMDLs followed by their incorporation info the NPDES permit,
that triggers the application of the Standards. City of Arcadia v. State Board (2006)
135 Cal. App. 4th 1392, 1404; City of Arcadiav. USEPA (9™ Cir. 2005) 411 ¥.3d
1103, 1105.
The Boards i this record aptly explained the process whereby the imposition of
TMDLs trigger the injury or wrong claimed here;

“we use water quality standards to determine which water bodies are impaired and,

thus, to identify water bodies for which we must develop total maximum daily
loads (TMDLs). These standards translate into the numeric targets in a TMDL.”

{AR 2002 BAC 6.)
Tt would not have been timely or ripe for the Peuuonm-s to challenge the Standards

by challenging the 1990 or 1996 NDPES permits.

4, Does Water C. § 13241 require consideration by the Boards of “probab}e” not

“potential” future uses?

This portion of the Petitioners’ challenge was not argued orally to any great extent,
but it was briefed at some length in the Petition, Opposition and Reply.
Responding Parties characterize this as a side battle over semantacs (page 34

opposition Brief).

In the Prayer for Relief of the Petition, Moving Partws ask for spemﬁc exclusion of .

“potential” use designations in the 2004 Triennial Review as opposed to
“probable” use designations. Since it is integral to the relief requested it requires

examination and analysis. |
Petitioners argue that 13241(a) speciﬁes “probable future beneficial uses of water”

rather than “potential” uses. By using a vague “potential uses” ob_;ectzve the Boards

are not in compliance with the mandate of the statute, and-are usmg improperly '
designated uses which will lead to improper Standards. These in turn will lead to
“unreasonable and unachievable TMDLs. (Page 32 of Pet:tloners Brief.)




Respondents argue that the Boards designation of “potential nses” is well founded
in both state and federal law. . ' ,
Section 13241 does not use the word “potential” anywhere in the statute. It does
describe the factors previously discussed and specifically states that a factor “to be
considered” is “Past, present, and probable future beneficial uses of water.” Water

- C. § 13241 (a). _
- The Boards argue that the statutory wording “factors to be considered in

establishing water quality objectives shall include, but not necessarily be limited to
... (Water C. § 13241 emphasis added.) authorizes the Boards to consider other
factors such as potential uses. When terms are not clearly defined in statutes,
interpreting such terms is a matter “within a regional board’s discretion™ and
worthy due deference. (Citing City of Arcadia v. State Water Resources Control
Bd. 135 Cal. App. 4th 1392, 1415 [Jan. 2006]. They argue further that the potential
label is really the Board’s nomenclature for “probable future beneficial uses™.
(Opposition page 30, citing AR 2004 TR 1348), |

As pointed out by Petitioners, however, “the text of the Basin Plan itself shows that
the difference between the terms “probable future beneficial uses™ and “potential
uses” iz not merely semantics. According to the Basin Plan, “potential” beneficial
uses can be designated for water bodies for any of five reasons, including: (1)
implementation of the State Board’s policy entitled “Sources of Drinking Water
Policy”; (2) plans to put the water to such future use; (3) “potential to put the '
water to such future use”; (4) designation of a use by the Regional Board “as a
regional water quality goal,” or (5) “public desire” to put the water to such
futrre vse. (AR 1994 AMD 2731; emphasis added.)” Petitioners argue
persuasively that the third reason above, that there is some undefined “potential fo
put the water to such fufure use” is remarkably vague.

The real problem is that basing Standards on “potential” uses is inconsistent with
the clear and specific requirement in the law that Boards consider “probable
fature” uses. It is also inconsistent with section 13000 which requires that the

" Boards consider the “demands being made and to be made” on state waters. (Water

C. § 13000 emphasis added.) The factors listed by the Legislature in 13241 were
chosen for a reason. Bonmell v. Medical Bd. of California (2003) 31 Cal. App. 4"
1255, 1265 [courts will “not accord deference” to an interpretation which “is
incorrect in light of the unambiguous language of the statute”]. Respondents have
acted contrary to the law by applying the vague “potential” use designations to
storm water. ' :

5. The Standards cannot be applied to storm water without appropriate ‘
consideration of the 13241/13000 factors. There is no substantial evidence showing
that the Boards considered the 13241/13000 factors before applying the Standards
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to storm water in the 1975 Plan Adoption, the 1994 Amendment, or the 2002
Bacteria Objectaves. In City of Burbank, supra, the California Supreme Court held
that if NDPES permit conditions were not compelled by federal law, the Boards
were required to consider economic impacts including the “discharger’s cost of
compliance » (Id. at 618.) The Court intezpreted the need to consider economics ag
requiring a consideration of the cost of compliance on the cities. (Id. at 623.) So,
under Burbank, the 13241 factors cannot be evaluated in a vacium, They must be
considered in lght of the impacts on the “dischargers” themselves, The evidence
‘before the court shows that the Board did not intend that the Basin Plan of 1975 -
was to be applied to storm waters when it originally was adopted. The Respondents
admit this. “{Tthe regional board considered storm water 10 be essentially
uncontrollable in 1975, (Opposition at page 23:24-25.)

‘This was confirmed by the State Board in 2 1991 Order when it stated:

“The Basin Plan specified requirements and controls for “traditional” point
sources, but storm water discharges were not covered... The Regional Board
~ hag not amended the portions of its Basin Plan relating to storm water and urban
runoff since 1975. Therefore, we conclude that the Basin Plan does not address
‘controls on such discharges, except for the few practices listed above. Clearly, the
effluent limitations listed for other point sources are not meant to apply. o
(Second RIN, Ex. “A”, p.6; empbasis added.)

There isno substautxal evidence in the record to show that the Boards have ever
analyzed the 13241/13000 factors as they relate to storm water. -

C. The 2004 Triennial Review
The 2004 TR was the appropriate vehicle at the appropnate time for the Board to
consider the 13000 factors. Even Respondents ag:ee with this. As they state in the

opposition:

“If petitioners are truly interested in a new 13241 analysis related to existing -

objectives, and believe the analysis to date has been inadequate, they plainly have

~ recourse. Petitioners may submit specific evidence during the {riennial review
process dsmunstmtmg why any specific objecuve is not currently appropriate. The

triennial review hearing (the first phase of the review process) is the proper and

legally contemplated time and place to consider such evidence.”

(Oppasmon page 28-29.)

This is pcrec:sely what Petitioners did do whan they subxmtted extensive comments
along with a Basin Plan Review Report (AR 2004 TR177 ef seg.) to the Regional

" Board. Those comments and the suggestions in the Basin Plan Review Report
[“Review Report”] were rejected out of hand by the Board as being “legally
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deficient” and “beyond the scope of the triennial review.” This was an abuse of

discretion, Both sides agreed in oral argument that the court could look to AR 2004

TR 1342 et seq., and from reading the comments and responses determine whether

of not the Board abused their discretion. The Board and staff may have read

~ portions or even all of the comments and Review Report, but it is clear that they
did not consider it or, more to the point, conduct the analysis of the Standards
required ynder 13241/13000, . : '

To quote from the response to comments: 7

“The staff does agree that economic considerations and housing (along with the
other factors identified in Water Code section 13241} are to be addressed when. -
establishing a water quality objective or amending an existing water quality
objective.” ; _ . '

- “The plain language of the Porter-Cologne Act only requires consideration of
economics, housing, and other factors when establishing the water quality
objectives in the first instance. Moreover, the Water Code does not
contemplate a continual reassessment of those considerations, which is what
" the commentatoy desires, The section 13241 considerations do not become a part
of the Basin Plan and hence are pot part of regular review.

For the forgoing reasons and as discussed with more specificity in Response to
comments 26.4-26.8, the commentators objection is legally incorrect and
beyond the scope of the Triennial Review.” (AR 2004 TR 1342-1343, emph.
added: also similar comments at 1344, 1346 [“The commentator’s economic
contentions are noted, but they are beyond the scope of this triennial review.”],
1347 [“commentator’s procedural objections ... (are} beyond the scope of the
triennial review.”], and 1352 [*... is beyond the scope of trienmial review.”]).

To argue that the Petitioners should have attacked the Standards back in 1975,
1990, or 1994 when they had no reason to and were not harmed thereby, to suggest
that the triennial review is the proper time and place to urge changes and then to-
fail to conduct the triennial review as suggested by the Boards themselves and as
required by law is precisely the type of behavior that was so bitterly criticized ina
concurring opinion of City of Burbank v. State Water Resources Control Board
(2005) 35 Cal 4th 613, 632-633. '

The Board should not have brushed off the Pefitioners’ comments and urgings to
‘perform the 13241713000 analysis at the 2004 TR. Had they included the
petitioners in the process, studied, considered, and weighed their suggestions in
light of 13241 factors, and then decided to make no changes, then this court would
have deferred to their properly exercised discretion. Here they abused their
disoretion, did not proceed as the law reguired, and the writ should therefore issue.
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The Legislature’s finding in Water C. § 13000 of the people’s primary interest in

clean water and in the “conservation, control, and utilization of the water resources -

of the state” is the law of the land. Evetyone wants the highest water quality
“which is reasonable, considering all demands being made and to be made on those
waters”. (Id.) That legislative mandate as set forth in sections 13000 and 13241
including the requirements of reasonable consideration 0 “probable foture .
beneficial uses of water” and “economic consaderatm * must be followed in

compliance with the law.

D, Judicial Notice
The request by Respondents for Judicial Notice of Exh:blts 9, 14 and 15 are

denied. Respondents should have sought to augment the Administeative Record for
these documents and Nos.. 14 and 15 are irrelevant in any event. Bxhibit 9 is a trial’
court opinion concerning the propriety of adopting a TMDIL, for metals for the Los
Angeies River based upon “potential use” designatxons Tt-is not proper authority
and is irrelevant to this proceeding. -

II1. Disposition

:A The Petition foraWntofMandateisgrantedandaWntshallxssueasmthe 1

| through 8% Causes of Action as set forth in the prayer at paragraphs (1) ~(7) as to
water quality Standards and objectives of the Basin Plan as those Standards and

objectives affect storm water discharges and urban runoff.

B. The prevailing partxes are the Petitioners. They shall prepare the appropriate
Writ and any Order for Court review and signature.

C. The Clerk shall give Notice.
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