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Re:  Comment Letter - Los Angeles Water Board Indicator Bacteria

Dear Ms. Townsend:

These Comments are being submitted on behalf of the Cities of Signal Hill and Downey
(and any other city who may join in these Comments) (hereinafter collectively, “Cities”) for the
State Water Resources Control Board’s consideration in connection with a proposed amendment
to the Water Quality Control Plan for the Los Angeles Region to incorporate a Total Maximum
Daily Load (“TMDL”) for bacteria for the Los Angeles River Watershed.

Included herewith, please find the comments submitted by this office to the Los Angeles
Regional Quality Control Board (“Regional Board”) on June 4, 2010 in connection with the
subject TMDL, along with the list of exhibits included therewith (because of the volume of the
exhibits submitted to the Regional Board, such exhibits are not being resubmitted to the State
Board as they are already a part of the State Board’s Administrative Record). Additional
exhibits included with those Comments, however, as referenced below, are included with the
submission of these Comments.! In addition, enclosed please find a second Comment Letter that
was submitted to the Regional Board on June 18, 2010. (The June 4 and June 18, 2010
Comments submitted to the Regional Board are hereinafter collectively referred to as the “2010
Comments.”)

Except as discussed below, all of the 2010 Comments provided to the Regional Board are
hereby reiterated and incorporated herein for the State Board’s consideration of the proposed
TMDL. The 2010 Comments and the various other comments submitted on behalf of the Cities
and other local governmental agencies to the Regional Board, show the many legal and technical
deficiencies with the subject TMDL.

' All exhibits submitted with these Comments will be referenced by “letters,” rather than

“numbers,” to distinguish them from the exhibits submitted to the Regional Board in 2010.
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The Comments below tracks the headings from the 2010 Comments and explain the
deficiencies with the Regional Board’s written and/or oral Responses to such Comments. Where
a particular Comment provided in the 2010 Comments requires modification, deletion or further
explanation, the Comments below address such modification, deletion or explanation based on
the Regional Board’s Responses to Comments, or Comments of Regional Board Staff or the
Regional Board itself, at the Regional Board hearing on July 9, 2010.

We ask that the State Board consider these Comments and the attached exhibits in their
entirety, and that it remand this TMDL back to the Regional Board for further evaluation, but
only after the beneficial uses in the Basin Plan for the Los Angeles (“LA”) River, particularly
including for the concrete-lined portions of the LA River, have first been reviewed and revised
so that only REC-land REC-2 uses “actually attained in the water body as of November 28,
1975 remain in the Basin Plan for the River.

Initially, as a matter of due process and procedure, the Cities reject the State Board’s
suggestion in its May 18, 2011 Notice of Opportunity to Comment that “the commenter must
explain why and in what manner each of the responses provided by the Los Angeles Water
Board to each comment was inadequate or incorrect” or else “the State Water Board will
presume that the Los Angeles Water Board’s response adequately addressed the commenter’s
concern.” (State Board’s May 18, 2011 Notice of Opportunity to Comment — hereafter “State
Board Notice,” p. 1.) This attempt by the State Board to unilaterally limit the identified concerns
of opponents of the proposed TMDL is not sanctioned anywhere in State law. As such, the State
Board cannot lawfully adhere to its stated position, and to do so is an attempt to inappropriately
restrict the Cities’ and the public’s rights to due process of law.

For example, under the California Environmental Quality Act (“CEQA”), the final
actions of both the Regional Board and the State Board (collectively, “Boards”) must contain
written responses to significant environmental points raised during the evaluation process. The
responses must include a “good faith and reasoned analysis” of why specific comments and
objections were not accepted. (Ebbetts Pass Forest Watch v. Dept. of Forestry (2008) 123
Cal.4th 936, 943; Gallegos v. State Bd. of Forestry (1978) 76 Cal. App.3d 945, 954; Pub. Res.
Code §21080.5(d)(2)(D).) The written response requirement “ensures that members of the
[Boards] will fully consider the information necessary to render decisions that intelligently take
into account the environmental consequences.” (Mountain Lion Foundation v. Fish & Game
Com. (1997) 16 Cal.4th 105, 133.)

Whether the Regional Board and the State Board adequately addressed the Cities’
concerns and responded to such comments with the requisite good faith and reasoned analyses
will be determined by the responses themselves, not by whether the Cities explained, in response
to the Regional Board’s responses, why and how the Regional Board failed to comply with the
law. The burden is on the Boards, not the commenters, to provide adequate responses to

227/065121-0081
2133434.3 a06/16/11



RUTAN

ATTORNEYS AT LAW

Jeanine Townsend, Clerk to the Board
June 17, 2011
Page 3

Comments. Indeed, the Cities respectfully submit that the Regional Board’s responses to the
Cities’ Comments were universally deficient, conclusory, and nonresponsive.

Accordingly, except as modified below, the Cities incorporate herein by reference all of
the 2010 Comments to the proposed Bacteria TMDL, including those concerning the SED.
However, without waiving the objections/comments raised in front of the Regional Board, and to
provide the State Board with an explanation of why the Regional Board’s Responses to
Comments on the more significant concerns were patently deficient, the following comments are
provided. Again, the Comments below track the headings and order of the June 4, 2010
Comments (enclosed).

L THE BASIN PLAN MUST BE REVIEWED AND REVISED BEFORE THE
BACTERIA TMDL CAN LAWFULLY BE ADOPTED

A. It Would Be Arbitrary and Capricious To Adopt the Bacteria TMDL
Without First Reviewing and Revising the Designated Beneficial Uses for the
LA River To Be Consistent With the “Actual Uses Attained In The
Waterbody” and To Adjust the Water Quality Objectives Accordingly

The Cities hereby incorporate and reiterate this portion of the 2010 Comments in their
entirety for consideration by the State Board at this time. The Regional Board’s response in
Staff’s Responses to Comments never directly addressed the Comments under this heading, but
simply asserted that the TMDL Program “is critical to achieving the ultimate goal of the Federal
Clean Water Act,” and that it is “essential to set forth a plan and schedule for remedying
impairments and restoring full support for the beneficial uses of these waterbodies.” The
Regional Board then concluded that because the TMDL is a “planning tool, it can be revised
when and if the designated beneficial uses for the LA River are ‘adjusted.”” (Regional Board
Response to Comments (hereafter “Response to Comments™) pp. 124-25.) These Responses to
Comments thus ignore the Cities’ Comments in this regard and their importance. For example, if
the beneficial uses were properly designated to be consistent with the “those uses actually
attained in the water body on or after November 28, 1975, whether or not they are included in the
water quality standards” (40 CFR § 131.3(e)), and if the water quality objectives were thereafter
revised accordingly, the TMDL would then either need to be completely revised or would
become entirely unnecessary.

As described in the Comments submitted to the Regional Board, the proposed TMDL is
admittedly designed to “compel” the Cities “to take aggressive action . . . to restore” a 55-mile
long “mostly concrete” flood control channel where, for much of the LA River, “access is
prohibited.” (See Regional Board TMDL Report (hereafter “TMDL Report), pp. 1, 15.) The
estimated cost by the Regional Board for this “aggressive action to restore” the LA River to
allow for “water contact recreation (“REC-17) uses is “$5.4 billion.” (TMDL Report, p. 76.)
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Yet, as reflected in the attached 2010 Comments, over the past seventy or more years, significant
time and substantial resources have been invested in developing the LA River not into a
swimmable soft-bottom river for recreational purposes, but instead into a major concrete-lined
flood control channel designed to move rain water as quickly as possible away from the
community and into the Pacific Ocean.

According to the TMDL Report, “due to major flood events at the beginning of the
century, most of the Los Angeles River Watershed was lined with concrete between the 1940’s
to 1950’s.” (TMDL Report, p. 5.) In fact, so much of the LA River has been “lined with
concrete” over the years that today “only three sections of [the] main channel remains soft-
bottom, these sections include the Sepulveda Basin, Glendale Narrows, and the lower regions of
the main channel from Muller Street to the Estuary, though this portion still retain[s] concrete-
lined sides.” (/d.)

Now, approximately seventy years after this tremendous public investment was made into
developing the LA River into a major flood control channel as needed to protect the health and
safety of the public, and, as discussed in the 2010 Comments, only eight years after the LA River
was further expanded at a cost of in excess of $216 million (to raise the height of 21 miles of
levees along the LA River), the Regional Board, and now this Board, appear intent on
“compelling” all parties to “take aggressive action to . . . restore this River.”

The compulsion to force the parties to restore the LA River apparently from its existing
use as a flood control channel, is even more alarming given the fact that, as admitted in the
TMDL Report itself, none of the desired recreational activities in the concrete-lined sections of
the River (which include all of Reaches 1 and 2 of the River) are even lawful, given that “access
is prohibited to much of the Los Angeles River and the concrete channelized areas of Tujunga,
Verdugo, Burbank Western Channel, Arroyo Seco, and Rio Hondo.” (TMDL Report, p. 15.) In
effect, onc would need to “trespass™ i.e., to engage in illegal activity, in order to recreate in the
concrete-lined portions of the LA River, as now apparently envisioned by the Regional and State
Boards. In short, the proposed bacteria TMDL is designed to “restore” the LA River to protect
swimmers from exposure to bacteria, even though such a goal is directly at odds with the very
purpose of the past seventy years of development for most of the LA River, i.e., its development
into a concrete-lined flood control channel, where “access is prohibited to much of the LA
River.” (TMDL, p. 15.)

From a legal perspective, a decision to approve this TMDL, in its present form, is even
more arbitrary when one considers that many of the REC-1 and REC-2 designated uses of the
River are labeled as mere “potential” or “intermittent” beneficial uses. These conditional use
designations only confirm that large portions of the LA River are not appropriate for REC-1 and
REC-2 activities. Moreover, the designated “existing” beneficial uses of the River are similarly
highly questionable, as none of these so-called “existing” beneficial uses for any portion of the
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concrete-lined sections of the River were, in fact, “actually attained in the water body on or after
November 28, 1975,” as required under the federal regulations. (40 C.F.R. § 131.3(¢).) And in
fact, as indicated in the TMDL Report itself, “most of the Los Angeles River Watershed was
lined with concrete between the 1940’s to 1950°s” (TMDL Report, p. 5), and, the two Reaches of
the LA River that are of the greatest concern to the Cities herein (Reaches 1 and 2), have been
concrete-lined in their entirety for several decades.

Accordingly, the designated beneficial uses in the Basin Plan for the LA River must be
reevaluated at this time prior to a TMDL being developed, and the designated beneficial uses
revised or deleted based on this evaluation. The reevaluation process should include evaluating
the legal propriety of the “existing” use designations (which must include evaluating the “uses
actually attained in the water body on or after November 28, 1975, whether or not they are
included in the water quality standards”), and should also include an evaluation of both the
practical and legal propriety of designating “potential” and/or “intermittent” uses for the various
segments of the LA River.

In describing the process for designating an “existing use” under the CWA, in EPA’s
Proposed Rule on “Water Quality Standards Regulation” for designating “existing uses” under
the CWA. (63 Fed. Reg. 36741 ef seq.), EPA included a lengthy discussion of the intent of its
regulations governing “existing uses” (40 C.F.R.131.1(e)), including discussing an example that
is very apropos to the LA River, i.e., an example scenario involving whether a water body posted
with “No Swimming” signs should contain an “existing use” designation of “swimming.”
Particularly relevant to the recreational use re-evaluation that needs to be undertaken, is the
following discussion in EPA’s Proposed Rule:

3. Existing Uses

L

The existing use determination is, therefore, site-specific and decisions should
consider water quality and other limiting factors such as the physical habitat
specific to a particular water body. A few examples may help illustrate the issue.
A somewhat common existing use question applies to primary contact
recreation: If a few people on a few occasions “swim” in a water body that
does not have the quality or physical characteristics to support swimming, is
this an existing use, even if the water body is posted “no swimming” due to
bacterial contamination and lacks the physical features to actually support
swimming? A straightforward answer to this question is that “swimming” is
not an existing use because the present (or past) condition does not support

that use. This conclusion is based on the very limited actual “use” and, more

importantly, the lack of suitable water quality and physical characteristics
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that would support a recreational swimming use now or in the future (as
determined by the water quality requirements and recreational swimming
considerations, including safety considerations, in the State or Tribal
classification system for a primary contact recreation).

A question has been raised as to how to interpret the regulation in the context of
this example. One could determine that because the water body is not suitable for
swimming, and has not been since 1975, primary contact recreation is not an
existing use. Alternatively, one could determine primary contact recreation to be
an existing use because the water body was actually used for swimming, even
though the use was occasional and water quality and physical characteristics were
not acceptable to support such a use. EPA believes the first alternative is the
better interpretation of Agency regulations and guidance in this example,
because the use is not established and the water quality and other factors
would appear to prohibit actually attaining a recreational swimming use.

(63 Fed. Reg. 36741, 36752-53; also see California Water Code [CWC] § 13241(b) requiring a
consideration of the “environmental characteristics” of the water body when developing water
quality standards.) EPA’s interpretation of the “existing use” regulations (40 C.F.R. 131.3(¢)),
and the purpose and process laid out by EPA to be followed when designating “existing uses”
under the CWA should be followed before the Bacteria TMDL in question is adopted and when
evaluating the propriety of the designated “existing” uses presently included in the Basin Plan.

Specifically, the following “Physical features” of the various water segments in the LA
River should be evaluated in conducting the use evaluation: (1) is it an engineered channel; (2)
is it concrete-lined (as much of the LA River is, including all of Reaches 1 and 2 are); (3) is it
fenced to prevent access because of the dangers of recreating in the water; (4) is it posted “do not
enter,” or “keep out” or with other similar language showing that it is unlawful or dangerous to
recreate in the particular water segment; (5) does it contains steep concrete sides so that access
itself would be dangerous or would not support the proposed use; (6) is it in an area that would
not be aesthetically appealing to recreate (e.g., in the heart of a downtown with freeways, train
tracks, fencing and graffiti surrounding the water body); or (7) does it contain an insufficient
quantity of water to support the use; along with other physical and environmental characteristics
that should be evaluated. The approach suggested in these Comments for the re-evaluation is
supported by EPA’s own interpretation of the federal regulations, as well as by CWC sections
13241 (including specifically subsection (b)) and 13000 of the Porter Cologne Act.

The above proposed approach to evaluating the designated uses in the Basin Plan is
further supported by the Use Attainability Analysis provisions provided for in the federal
regulations, where the regulations allow states to “remove a designated use which is not an
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existing use . . . if the state can demonstrate” any one or more of the following factors, among
others:

(1) Naturally occurring pollutant concentrations prevent the attainment of the
use; or

(2) Natural, ephemeral, intermittent or low flow conditions or water levels
prevent the attainment of the use ...; or

(3) Human caused conditions or sources of pollution prevent the attainment
of the use and cannot be remedied or would cause more environmental damage to
correct than to leave in place; or

(4) Dams, diversions or other types of hydrologic modifications preclude the
attainment of the use ...; or

* ok %

(6) Controls more stringent than those required by sections 301(b) and 306 of the
Act would result in substantial and widespread economic and social impact.

(40 C.FR. §131.10(g).) Accordingly, rather than expending significant resources to comply
with a set of designated beneficial uses in the current Basin Plan that are clearly unrealistic and
inappropriate, as recognized by the Regional Board itself at the July 9, 2010 hearing, and that are
inconsistent with existing federal regulations, the designated beneficial uses in the current Basin
Plan for the LA River must first be reevaluated in accordance with federal and State law. A
decision to adopt a TMDL as a means of forcing “aggressive action to restore” the LA River to
allow for water contact recreational uses at a cost of $5.4 billion, and to, in effect, reverse the
billions of dollars (in today’s dollars) invested to develop and convert the LA River into a very
large concrete-lined flood control channel, without first properly evaluating the propriety of the
designated REC-1 and REC-2 uses therein, is a completely arbitrary decision and entirely
irresponsible public policy.

In fact, in State Board Order No. 2005-0004, the State Board overturned a decision by the
Regional Board when the Regional Board had refused to downgrade certain REC-1 potential use
designations for certain reaches in Ballona Creek, with State Board finding in part as follows:

The record indicates that the creek [Ballona] was converted to a concrete-
lined flood control channel many years ago. Since then, the surrounding area
has become highly urbanized. Restoring full REC-1 uses associated with
swimming in the Ballona Creek watershed would require addressing both
the creek’s existing low-flow regime as well as reconciling the creek’s
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function as a flood control channel with public access for fully body contact
recreation. As Regional Board staff observed, restoring the creek’s use for
full REC-1 uses associated with swimming would require substantial changes
in_existing land use patterns. These types of changes require extensive time,
planning, funding, and construction. They are likely to occur over very long
time periods (State Board Order No. 2005-0004, Exhibit “41” to 2010
Comments, p. 12-13.)

The Regional Board’s deliberations at the July 9, 2010 hearing on the proposed TMDL,
moreover, only further highlighted the problem of adopting the proposed TMDL without first
evaluating the propriety of the designated beneficial “uses” in the Basin Plan. It should be
recognized that at the July 9, 2010 hearing, the Regional Board was so concerned about the
propriety of the designated beneficial uses that it directed staff to reevaluate the designated uses
in the Basin Plan for the entire River, albeit it failed to see the adverse consequences of pushing
ahead with the adoption of the TMDL prior to completing the study of the uses.

Instead, the Regional Board decided to move forward and adopt the TMDL prior to
completing the study, based on the false assumption that if it did not, EPA would do so and the
Cities would then be forced to “comply with the TMDL right away.” (Transcript of July 9, 2010
hearing before the Regional Board (hereafter “Transcript”), Board Member Diamond, p. 166.)
This concern that the Regional Board had no choice but to adopt the TMDL (irrespective of its
many deficiencies) was reiterated by other Board members at the July 9, 2010 hearing. For
example, Board Member Blois commented as follows:

“It’s not really the issue before us today, but I do want to point out that — I don’t
like what’s before us today, but I think the alternative is worse, and
therefore, I am going to support the motion, and I just want to say the same
thing I did yesterday, and beg, admonish, request, however you want to phrase it,
from E.P.A., and other State officials that happen to be in the room still. We
need money to do this, to do this right. These cities, . . . don’t have the funds
to do what they want to do. They need help, and we, as a region, really
request your support, and we need to be doing as a Board, and Fran Spivy-Weber
as the State Board, have to do all we can to get grants, get the money, figure out
the programs we can do to bring further this whole thing.” (Transcript, pp. 170-
171.)

Thereafter, Chair Lutz commented as follows:

“Again, I’m not thrilled that we are doing this, because I know it’s not — it’s

not something that we can afford to do. I - I appreciate E.P.A. talking about
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the funding, but I also know that the majority of the funding does not get to where
it needs to get to attain these kind of regulations.” (Transcript, p. 176.)

Ironically, the Board Members claimed they had no choice but to move forward and
adopt the TMDL, even though it was clearly explained earlier in the July 9, 2010 proceeding that
the TMDL would not be self-executing, and would only be effectuated through its incorporation
into the MS4 NPDES Permit, a decision which was to be made by the Regional Board.
(Transcript, Comments of Mr. Unger, p. 137 [“But, basically, TMDL’s, as we all know, are not
self-implementing. It means, basically, that the TMDL requirements must be incorporated into
an NPDES permit, in this case, the MS4 Permit, before the requirements are effective.”].)
Accordingly, the understanding of several Board Members that they were required to adopt the
TMDL or EPA would otherwise do so, and that the Cities would then “have to be — comply with
the TMDL right away,” was a false assumption, and one that lead to a hasty and unsupportable
decision.

Furthermore, at the hearing, the Regional Board Members expressed the importance of
reevaluating the designated REC-1 and REC-2 beneficial uses, and went on to specifically direct
its staff to conduct such a study. Chair Lutz of the Regional Board summarized the need for the
use reevaluation studies, including as follows:

CHAIR LUTZ: But that’s where we want to start going with these studies is
really looking at that aspect of it. You know, I think Ms. Diamond has made a
comment in the last couple of days, twice to me, about L.A. River. Great cities
have rivers, and, yeah, they do.

Right now we have a great flood channel, so to make it a river is a different
situation, and it’s going to take something to make that happen. But in the
interim, when it is still concrete or portions of it, and I think that’s where I
really feel we need to focus this is, portions of this are concrete and they are
prohibited from people to be in it because the Flood Channel, who owns it,

directs it, prohibits, and that’s just the fact.

* ok ok

MS. GLICKFELD: The important thing is not only the Rec-1 and Rec-2 and the
preexisting, but the consequence in delisting is it would take away the bacteria
standards, wouldn’t it? It would out Rec-1 and Rec-2.

MS. SMITH: It would change it.
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(Transcript, pp. 143-144.) As such, the Regional Board directed staff to conduct a use evaluation
of the existing Basin Plan for the LA River, specifically because there are large portions of the
LA River that are concrete-lined and not appropriate for recreational use. (Id.)

The above colloquy also shows that the Board Members directed staff to conduct the “use
evaluation” study, understanding full well that such studies could lead to removing the REC-1
and REC-2 use designations and could thereby change the entire TMDL. (Transcript, p. 144.)
Yet, the Regional Board arbitrarily decided to move ahead and adopt the TMDL, irrespective of
its clear concern over the propriety of the designated uses in the Basin Plan.

During the Regional Board hearing, the importance of reevaluating the uses and to doing
so prior to the adoption of the TMDL, was even more evident by the Regional Board’s
discussion on the wet weather wasteload allocations limits, and the impossibility of complying
with such limits. As Board member Blois explained:

MR. BLOIS: I have just a couple of questions. I’m really in a conundrum. I
find it very difficult to approve something that everybody, at least I think
everybody, acknowledges is impossible. It just goes against my grain.

We’ve heard lots of testimony that compliance with the wet weather standards is
impossible. Would Staff agree with that, at this point in time anyway?

MR. UNGER: I don’t think Staff has enough information to know whether it
is truly impossible or not at this point. I think I certainly understand your —
your question from a quote/unquote “common sense” point of view, but we
basically just don’t have the data right now to know whether it’s impossible.
We don’t know dilutions during these high flows, which may bring bacteria levels
within — within the standards.

But I think we have the provisions in this TMDL to be looking at the high flow
suspension to be dealing with this issue, and we’re committed to doing it now
through reopeners. It’s explicit in the TMDL’s, and I think just the data are
not out there.

% % %

MR. BLOIS: ...Ijust don’t ~ we’ve heard conflicting testimony, but everybody
seems to agree that it’s not going to be cheap, and I would remind us that in our
current economy, we are a rulemaking, promulgating body, and we’re part of
the problem, and it’s my personal duty to make sure that, you know, we
lessen that part of the problem insomuch as we can.
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(Transcript, pp. 162-164.) In addition to the acknowledged “problem” of imposing impossible
wet weather limits to achieve the currently designated REC-1 and REC-2 uses in the Basin Plan,
the Regional Board Members also recognized that the TMDL was simply not affordable (similar
to the concerns expressed by Board Member Blois):

CHAIR LUTZ: I do have a few comments I’d like to make. I think Mr. Blois
said exactly want I wanted to say. I’m not real thrilled that we’re having to do
a TMDL at this point that is so costly. I absolutely want clean water,
absolutely; however, I’'m disappointed that there’s no other way to do this where
it doesn’t cost money.

Yesterday I sort of went on a dissertation about the cities and the counties
and the funding, and I have to repeat it here. We are in an extraordinary
economic times right now. We have been for a couple of years. We’re going
to be in these times for a couple more years.

These cities do not have this money, and I think it just — it needs to be said
point blank, they don’t have the money. Be it $5 billion, be it $500 billion, be
it $5 million, they don’t have it.

These are cities that have been cutting their budgets, letting go of staff, closing
down facilities, closing programs. My own city has lost 24 staff members.
We’ve lost 15 percent of our staff members in the last year-and-a-half due to
budget cuts. A million dollars a year that keeps coming back, and it’s the gift that
just keeps coming and these things aren’t going away.

* %k %

So this is a severe problem, and, yes, there is 25 years to meet this, but there’s
studies that have to be done, and those just don’t happen. They cost money.
The funding that the cities have been putting together to make the metals studies
has been scraping and clawing to get it together to fund these studies.

So I — it — it bothers me tremendously when people who don’t have to write
the check and people who don’t understand the financing say it just — you
just — it’s something you have to do. It — it is something we have to do. It’s
not something that the municipality and the counties are going to figure out
how to do.

I -1 truly don’t know how they’re going to truly be able to do this; however,
should we not approve this TMDL today, it’s a worse scenario. And the worst
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scenario is that our friends at E.P.A. will do what they have to do, which is they
will write a TMDL, maybe similar to ours, maybe won’t.

They may be waste load allocations, and the second they sign it and, folks, we
know, there’s no public hearing, there’s no comments, there’s no working
with them collaboratively the way we’ve done here. It just is a done deal,
and then that check needs to be written right now, and then you get into
violations immediately.

(Transcript, pp. 171-173.) The Regional Board has thus clearly recognized that the cost to
comply with the Bacteria TMDL will be prohibitive to the municipalities. The Regional Board
also plainly recognized the importance of conducting additional studies in order to formulate a
proper TMDL, but concluded it was, in effect, doing the Cities a favor, all based on the invalid
assumption that if the Regional Board did not immediately act, EPA would need to develop the
TMDL and that the Cities would then immediately need to start writing the “checks” and could
then “get into violation immediately.” (Transcript, p. 173.)

Further, the Regional Board at the hearing seemed to have taken solace in the fact that
there would be “reopeners” at the 4 year and 10 year level and that these reopeners could be used
as a means of finding “ways to afford it.” “Maybe we’ll be able to find studies that would help
us and maybe things will happen along the way that will attain us there.” (Transcript,
Comments of Chair Lutz, p. 175.) Still as Chair Lutz summed it up, “Again, I'm not thrilled
that we are doing this, because I know it’s not — it’s not something we can afford to do.” (Id.
at p. 176; also see Comments of Board Member Blois at p. 162 [“I find it very difficult to
approve something that everybody, at least I think everybody, acknowledges is impossible.”].)

The Regional Board’s reliance on “reopeners” to avoid its perceived dilemma of needing
to adopt a TMDL to protect improperly designated and unachievable beneficial uses, is clearly
misplaced given that once a TMDL is finally adopted (as recognized by Regional Board staff),
applicable NPDES Permits will need to be revised or reissued to incorporate provisions that are
to be consistent with the assumptions and requirements of the wasteload allocations.

Moreover, if history is a guide, monitoring and further studies may well be ordered
pursuant to Water Code section 13767 long before the NPDES Permits are to be reissued or
amended. Either way, significant monies and effort will need to be expended long before the
“reopener” ever occurs, all for a TMDL that would significantly change once an honest
evaluation of designated uses is completed. (See e.g., Transcript, p. 171, Comments of Chair
Lutz [“These cities do not have this money, and I think it just — it needs to be said point blank,
they don’t have the money. Be it $5 billion, be it $500 billion, be it $5 million, they don’t have

it”].)
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Finally, it must be recognized that the reopeners will not assure any changes to the
TMDL, and in fact if any changes ever result from a reopener, such changes will clearly only
occur years into the future and only after the reopener has gone through a formal hearing before
both the Regional and State Boards and thereafter has been approved by the Office of
Administrative Law (“OAL”) and U.S. EPA. If all of this occurs, another hearing will then need
to occur to modify the affected NPDES Permits accordingly. Moreover, the hearing on any
reopener, according to the Regional Board’s logic, cannot legally result in any meaningful
changes to the TMDL until the designated beneficial uses themselves have first been modified.
In short, the Regional Board’s decision to adopt a defective TMDL that is “impossible” to
comply with cannot be justified merely because the TMDL has reopeners in it.

In sum, the hearing before the Regional Board only confirmed the importance of
reviewing and revising the designated beneficial uses for the LA River, in advance of the
adoption of any bacteria TMDL, and particularly the need to evaluate whether the designated
beneficial uses were appropriately designated, including specifically whether the “designated”
beneficial uses were in fact “actual uses attained in the water body as of November 28, 1975.”
The failure of the Regional Board to conduct such an analysis prior to adopting the TMDL was
an arbitrary and capricious decision.

B. The Proposed Bacteria TMDL Should Not Be Adopted Until Such Time as
the Review and Revision Process of the Standards, as Required by the
Superior Court In the Arcadia Case, Has Been Completed

In light of the recent Court of Appeal decision in Arcadia v. State Board (2010) 191
Cal.App.4th 156, the Cities hereby withdraw their reliance on the Superior Court decision in
Cities of Arcadia et al. v. State Water Resources Control Board et al., OCSC Case No.
06CC02974. The Cities, however, continue to maintain that the water quality standards
(“Standards”) in the Basin Plan have not been developed in accordance with the requirements of
State law, to the extent Standards are to be applied to stormwater/urban runoff dischargers, and
that no TMDLs should be developed until such time as the Standards have been reviewed and
revised in accordance with Water Code sections 13000 and 13241.

In addition, as referenced above, the Cities continue to contend that, particularly in the
instant case when a TMDL is being developed to support “potential” REC-1 or REC-2 uses
which have no real probability of ever becoming actual uses, particularly in the concrete-lined
portions of the Los Angeles River, that the TMDL not be adopted until a full re-evaluation of the
designated REC-1 and REC-2 beneficial uses in the Basin Plan for the LA River has first been
conducted.
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C. A 2008 Report by the National Academies of Science Further Shows the
Importance of Evaluating the Propriety of the Proposed TMDL Before Its
Adoption

The Cities hereby reiterate and incorporate herein the comments regarding the 2008
National Academies’ Report in their entirety, and request that the State Board give full
consideration to the issues raised in connection therewith. In its Response to Comments, the
Regional Board simply noted the existence of these comments regarding the National Academy
of Science’s 2008 Report, and claimed that one of the recent Triennial Review priorities is to
review the REC designations for certain portions of the Los Angeles River. (Response to
Comments, p. 126.) However, the Responses to Comments further provide that the review of the
REC designations of the Los Angeles River was not the purpose of the TMDL proceeding. (/d.)
Regional Board staff entirely missed the point of the Comments regarding the 2008 National
Academies of Science Report.

As discussed in the 2010 Comments, the 2008 National Research Council of the National
Academies Report entitled Urban Stormwater Management in the United States provides that the
current regulatory framework “was originally designed to address sewage and industrial waste”
and further that as a result said framework has suffered from poor accountability and uncertainty
about its effectiveness in improving water quality.” The 2008 Report then concludes and that the
current approach to regulating stormwater “seems inadequate to overcome the unique challenge
of stormwater,” asserting that the current approach is a “poor fit.” (Exhibit 12 to 2010
Comments, pp. 1, 23, and 83.)

Of particular note, the 2008 NRC Report concluded as follows when it comes to
designating “beneficial uses”:

The concept of tiered beneficial uses and use attainability is especially important
with regard to urban stormwater because of the potential irreversibility of
anthropogenic development and the substantial cost that might be incurred in
attempting to repair degraded urban watersheds to “swimmable/fishable” or
higher status. . . . However, achieving designated uses associated with primary
human contact or exceptional aquatic habitat may be much more costly, such that
the perceived incremental public gains may be much lower than the costs
that must be expended to achieve that more ambitious designation.
(Exhibit 12 to 2010 Comments, pp. 46-47.)

In short, the concerns raised by the NRC in its 2008 Report are consistent with many of
the same concerns raised by the Cities in their 2010 Comments in connection with the subject
TMDL. Most importantly is the need to consider the appropriateness of designating concrete-
lined flood control channels for REC-1 and REC-2 use, given that such designated uses cannot
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reasonably or economically be achieved, (particularly given the estimated costs in the TMDL
Report for implementing the bacteria TMDL in question, i.e., that the costs for implementation
“could range up to $5.4 billion for full, inclusive, implementation costs”) (TMDL Report, p. 76.).

IL. THE REGIONAL BOARD HAS FAILED TO COMPLY WITH THE
REQUIREMENTS OF CWC §§ 13000, 13240 AND 13241 IN DEVELOPING A
BACTERIA TMDL FOR THE LOS ANGELES RIVER

The Cities hereby reiterate and incorporate in their entirety the comments from the 2010
Comments, on the need for the Boards to comply with Water Code §§ 13000, 13240 and 13241
while developing the subject TMDL. In their Response to Comments, Regional Board staff
asserts that they were not required to consider Section 13241 in developing the TMDL, claiming
that said Water Code section only applies to the establishment of water quality objectives, and
that the TMDL is not proposing to establish a water quality objective but only to implement it.
The fallacy of this contention is that by definition the adoption of a TMDL is an amendment to
the water quality objectives in the Basin Plan, and TMDLs thus do not simply implement the
water quality objective.

Instead, by definition, a TMDL converts a water quality objective into a wasteload
allocation for purposes of incorporating the assumptions and requirements of the wasteload
allocation into an NPDES Permit. As such, the Regional Board staff failed to recognize that a
TMDL is not simply the implementation of an existing water quality objective, but beyond that is
an amendment to a water quality objective with a series of substantive changes being made to the
objective. Accordingly, Water Code section 13241 was required to have been complied with.

Second, in response to the need to comply with Water Code section 13000, the Regional
Board asserts in its Responses to Comments that “to the extent there is any objective
reasonableness requirement in Water Code § 13000, the TMDL is reasonable,” and that there are
other findings that the State must be prepared to “exercise its full power and jurisdiction to
protect the quality of waters in the State from degradation originating inside or outside the
boundaries.” (Responses to Comments, p. 126.) Yet, Water Code section 13000 reads, in
relevant part, as follows:

The Legislature further finds and declares that activities and factors which may
affect the quality of the water of the state shall be regulated to attain the highest
water quality which is reasonable, considering all demands being made and to
be made on those waters and the total values involved, beneficial and
detrimental, economic and social, tangible and intangible.

(Water Code § 13000.) As such, Water Code section 13000 requires an analysis not only of the
“reasonableness” of the TMDL, but also a consideration of all demands being made and to be
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made on the subject waters, “and the total values involved, beneficial and detrimental, economic
and social, tangible and intangible.” Said Water Code section accordingly requires a
consideration of whether the proposed TMDL is not only “reasonable,” but also of a series of
other considerations before developing such a TMDL.

Moreover, as to the issue of “reasonableness,” the Regional Board staff cited to no
evidence other than to its naked assertion that the TMDL is “reasonable,” but without any
findings or evidence to support its claim of “reasonableness.” Moreover, significant evidence
has been referenced in not only the 2010 Comments attached hereto, but also in comments
submitted by other commentors, all of which show that the TMDL is not practical or reasonably
achievable, and is, in fact, impossible to comply with. (See Transcript, Chair Lutz, p. 172 [“I — I
truly don’t know how they’re going to truly be able to do this.”]; and Board Member Blois, p.
162 [“I find it very difficult to approve something that everybody, at least I think everybody,
acknowledges is impossible.”].) As such, the TMDL fails the “reasonableness” standard under
Water Code section 13000, and was further not developed in accordance with the other
considerations required under said section.

For the reasons set forth in the 2010 Comments, and in other written and oral comments
to the Regional Board, the requirements of section 13000 have not been complied with, and the
TMDL should not be adopted until such time as the requirements of said section have been met.

III. THE PROPOSED BACTERIA TMDL IS DEFICIENT AS IT FAILS TO
“REFLECT” THE FACT THAT IT MAY BE COMPLIED WITH THROUGH
THE USE OF A BEST MANAGEMENT PRACTICES APPROACH, RATHER
THAN THROUGH NUMERIC EFFLUENT LIMITS

The Cities hereby reiterate and incorporate the 2010 Comments made involving the need
for including language within the TMDL that makes clear that compliance with the wasteload
allocations may be obtained therein through the use of best management practices rather than
through the use of numeric effluent limits. The Regional Board, in its Responses to Comments,
asserts that the TMDL does not address whether an NPDES Permit implementing the TMDL is
to use BMPs or numeric effluent limits, suggesting that the method of implementation will be
determined at the time the NPDES Permits in issue are revised. (Responses to Comments, p.
126-127.)

The Responses to Comments also suggest that even though federal regulations allow the
permitting authority to specify, as a part of an NPDES Permit, the use of BMPs to control or
abate the discharge of pollutants in stormwater, that this approach is only supportable “under
specified circumstances where the Permit’s administrative record supports that the BMPs are
expected to be sufficient to implement the WLA and the TMDL (U.S. EPA 2002).” (Responses
to Comments, p. 127.) Regional Board staff then goes on to contend that they have an obligation
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to include other requirements such as numeric limits that may be necessary to achieve water
quality standards, and that EPA has recently issued a Comment Letter supporting the use of
numeric limits in connection with the Ventura County MS4 Permit. Regional Board staff also
asserted that the State Board had recently addressed the issue of translating a TMDL’s WLAs
into effluent limits in an MS4 Permit, and that such a determination is to be based on the
Regional Board’s findings either supporting the need for numeric or non-numeric effluent
limitations.

Finally, Regional Board staff asserted in its Responses to Comments that federal
regulations do not suggest that the iterative/adaptive process is an inherent component of the
BMP-based permit requirements, and that the BMP approach that has been used since 1990 has
“been inadequate to achieve water quality standards” and that “indefinitely continuing such an
iterative/adaptive approach without greater specificity in terms of implementation schedules and
numeric limitations is not necessarily in the best interest of water quality.” (Response to
Comments, pp. 128-129.)

The Regional Board in its Responses to Comments thus appears to simply disagree that
an iterative BMP approach should ever be referenced in the TMDL as being the approach to be
utilized to implement and incorporate the wasteload allocations into an MS4 Permit, or that
iterative deemed-compliant BMP approach is even appropriate given the amount of time (in the
Regional Board’s eyes) that has transpired without sufficient progress since the first LA County
MS4 Permit was issued in 1990.

Unfortunately, the Regional Board continues to fundamentally misunderstand the point of
such comments and, more importantly, the intent of Congress in amending the Clean Water Act
in 1987 to cover urban runoff. In the case of Divers’ Environmental Conservation Organization
v. State Water Resources Control Board (Divers’ Environmental) (2006) 145 Cal. App.4th 246,
the plaintiff brought suit claiming that an NPDES Permit issued to the United States Navy by the
San Diego Regional Board was contrary to law because it did not incorporate wasteload
allocations (“WLAs”) from a TMDL as numeric effluent limits into the Navy’s permit. After
discussing the relevant requirements of the Clean Water Act, as well as governing case authority,
the Court of Appeal acknowledged that in regulating stormwater permits, EPA “has repeatedly
expressed a preference for doing so by the way of BMPs, rather than by way of imposing
either technology-based or water quality-based numerical limitations.” (Id. at 256.) The Court
went on to find that “it is now clear that in implementing numeric water quality standards,
such as those set forth in CTR, permitting agencies are not required to do so solely by means
of a corresponding numeric WQBEL’s.” (Id. at 262.)

Similarly, and as discussed in the 2010 Comments, in BI4 of San Diego County v. State
Board (2004) 124 Cal.App.4th 866, 874, the Court of Appeal acknowledged that the Clean Water
Act is to be applied differently to municipal stormwater discharges than to industrial stormwater
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discharges, finding in part as follows: “With respect to municipal stormwater discharges,
Congress clarified that the EPA has the authority to fashion NPDES Permit requirements to meet
water quality standards without specific numeric effluent limits and instead to impose ‘controls
to reduce the discharge of pollutants to the maximum extent practicable.”

Even in the February 11, 1993 Memorandum issued by the State Board’s Office of Chief
Council, subject “Definition of Maximum Extent Practicable” (Exhibit 29 to the 2010
Comments), the Office of the Chief Council recognized that the intent of Congress in
establishing the maximum extent practicable (“MEP”) standard was to include a requirement “to
reduce the discharge of pollutants, rather than totally prohibit such discharge,” and that Congress
presumably applied an MEP Standard, rather than a strict numeric standard with the “knowledge
that it is not possible for municipal dischargers to prevent the discharge of all pollutants in
stormwater.” (Exhibit 29 to the 2010 Comments, p. 2.)

And, in fact, as the State Board will recall, the State Board specifically commissioned an
Expert Storm Water Quality Numeric Effluent Limits Panel, who, in June of 2006, issued a
report entitled “Stormwater Feasibility of Numeric Effluent Limits Applicable to Discharges of
Stormwater Associated with Municipal, Industrial and Construction Activities,” dated June 29,
2006 (Exhibit 39 to the 2010 Comments) to address the viability of applying numeric limits to
stormwater dischargers. The California Numeric Limits Expert Panel concluded as follows in
this regard: “It is not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and in particular urban dischargers.” (Id. atp. 8.)

In the Responses to Comments, the Regional Board is asserting that it is not required to
address the issue of how the wasteload allocations within the TMDL are to be utilized to amend
the Permit to address the WLAs, but then goes on to assert that it does not believe that
continuing with the iterative/adaptive approach without the use of numeric limits is “necessarily
in the best interest of water quality.” (Responses to Comments, pp. 128-129.) In fact, it may be
true that the Regional Board is not required to include a discussion of how the wasteload
allocations within the TMDL will be incorporated into a municipal stormwater permit. On the
other hand, however, as reflected in EPA’s 2002 Memorandum discussed in the 2010 Comments,
at the time EPA was recommending that a TMDL reflect the fact that the wasteload allocations
may be obtained through the use of an iterative BMP approach. (See Exhibit 28 to 2010
Comments, p. 5.)

In addition, the Regional Board, although asserting in its Responses to Comments that it
does not believe the iterative/adaptive BMP approach has been sufficiently protective of water
quality, and that, therefore, “numeric limits” may in fact be necessary at this time to implement
the subject TMDL, its logic in assuming that “numeric” limits must now be required because
iterative BMPs do not do the job, is fundamentally flawed. Specifically, everyone who has
objectively evaluated the use of numeric limits in stormwater permits, such as the State Board’s
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Numeric Effluent Limits Panel, has recognized that the only means by which a municipal
discharger can improve water quality is through the use of BMPs. Municipal dischargers do not
have the luxury of ceasing operations or installing a single or a multiple series of filtration or
treatment systems to address urban runoff. Municipalities do not create urban runoff and do not
have a valve they can close to prevent the rain from falling or to prevent non-rainwater from
entering their MS4 systems.

To merely conclude that iterative BMPs are not sufficiently protective of water quality
ignores reality. In fact, the only means municipalities have to improve water quality is through
the use of iterative BMPs. The use of numeric effluent limits in a municipal NPDES Permit will
not improve water quality given that numeric limits are not a means of complying with a TMDL,
but instead are simply the proposed end goals or desired targets of the BMPs. In short, the only
means an MS4 permittee has available to comply with a wasteload allocation within a TMDL is
through the use of iterative BMPs, and yet the Regional Board has failed to recognize this
obvious fact.

Adopting a TMDL that fails to recognize that it may be complied with through the use of
iterative BMPs, with the municipalities then being deemed in compliance with the incorporated
terms of the TMDL, if they are acting in good faith and implementing the iterative BMPs, is an
abuse of discretion and is action that is contrary to the intent of Congress in the Clean Water Act.

Finally, the Cities hereby amend their 2010 Comments involving “numeric limits” in
light of the following three additional documents which are attached hereto and marked as
Exhibits “A.,” “B,” and “C.” Exhibit “A” is EPA’s November 12, 2010 Memorandum entitled
“Revisions to the November 22, 2002 Memorandum Establishing Total Maximum Daily Load
(TMDL) Wasteload Allocations (WLAs) for Stormwater Sources and NPDES Permit
Requirements Based on those WLAs.” In Exhibit “A,” EPA revises its 2002 Guidance
Memorandum and specifically provides guidance and a recommendation that: “NPDES
Permitting authorities should use numeric effluent limitations where feasible as these types of
effluent limitations create objective and accountable means for controlling stormwater
discharges.” (Exhibit “A” hereto, p. 3.) Thus, with its 2010 Memorandum EPA is revising and,
in part, rescinding a critical component of the 2002 Memorandum where it found in the 2002
Memorandum that numeric limits should only be used in municipal stormwater permits “in rare
instances.”

However, in light of the many oral and written comments initially provided to EPA
initially in response to its 2010 Memorandum, EPA then issued Exhibit “B” hereto, i.e., a March
17, 2011 Notice of Public Comment on the Environmental Protection Agency’s November 12,
2010 Memorandum. In its March 17, 2011 Notice, EPA solicits public comments and asserts
that it “plans to make a decision by August 15, 2011 to either retain the Memorandum without
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change, to reissue with revisions, or to withdraw it.” (Exhibit “B” hereto, EPA March 27, 2011
Notice of Comment, p. 1.)

Also, in EPA’s March 17, 2011 Notice, EPA found as follows:

EPA emphasizes that the discussion in the November 12, 2010 Memorandum
is intended solely as guidance to regulatory authorities as they implement
CWA Programs. ... Thus, it does not impose legally binding requirements
on EPA, States or the regulated community, not does it confer legal rights or
impose legal obligations upon any member of the public. In the event of a
conflict between the discussion in this document and any statute or
regulation, this document would not be controlling.

(Exhibit “B,” March 17, 2011 EPA Notice, p. 2.) In response to EPA’s March 17, 2011 Notice
involving its 2010 Memorandum, the Cities herein submitted comments on the propriety or lack
thereof of EPA’s 2010 Memorandum. (See Exhibit “C,” April 18, 2011 Comments on the
propriety of EPA’s November 12, 2010 Memorandum, exclusive of the exhibits thereto.) For the
reasons set forth in Exhibit “C.” the Cities respectfully assert that the 2010 Memorandum should
be rescinded by EPA and that, as such, the 2002 Memorandum should remain unchanged (see
Exhibit “28” to 2010 Comments).

In sum, based on the comments set forth herein as well as those set forth in the 2010
Comments, the Cities respectfully request that any TMDL that is ultimately adopted for bacteria
for the LA River include clear direction to permit writers that the wasteload allocations within
the TMDL may be complied with through the use of deemed compliant iterative BMPs, and that
numeric limits will not be required to be included in any municipal NPDES Permits.

IV.  THE DEVELOPMENT OF THE BACTERIA TMDL TO PROTECT MERE
“POTENTIAL” BENEFICIAL USES, REGARDLESS OF WHETHER THE USES
ARE FORMERLY DESIGNATED AS “POTENTIAL,” IS DIRECTLY
CONTRARY TO LAW, AND ALL DESIGNATED “USES” OF THE LA RIVER
MUST BE REVIEWED AND REVISED

The Cities hereby reiterate and incorporate such comments in their entirety, and
specifically request that the State Board give consideration to State Board Order No. 2005-0004
(included as Exhibit “41” to the 2010 Comments), wherein the State Board conceded that
although it was “possible” that certain Ballona Creek Reaches could someday be restored to a
condition that would permit swimming, the State Board found that since there was no evidence it
was “feasible” to attain such uses in the near future, that said use designations in the Basin Plan
were inappropriate. (Exhibit “41” to 2010 Comments, p. 7.) The State Board explained its
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reasoning for overturning the Regional Board’s prior refusal to down-grade the reference to
“potential” REC-1 use, where it stated as follows:

The record indicates that the creek was converted to a concrete-lined flood
control channel many years ago. Since then, the surrounding area has
become highly urbanized. Restoring full REC-1 uses associated with
swimming in the Ballona Creek watershed would require addressing both
the creek’s existing low-flow regime as well as reconciling the creek’s
function as a flood control channel with public access for fully body contact
recreation. As Regional Board staff observed, restoring the creek’s use for
full REC-1 uses associated with swimming would require substantial changes
in existing land use patterns. These types of changes require extensive time,
planning, funding, and construction. They are likely to occur over very long
time periods.

(Exhibit “41” to 2010 Comments, p. 12-13.) The State Board’s findings in Order No. 2005-
0004 are particularly appropriate here given that the Regional Board has expressed its desire for
“all parties” to “take aggressive action” as needed to “restore” the LA River so as to allow REC-
1 uses throughout the River, both in the concrete-lined portions and the soft-bottom portions of
the River. Specifically given the Regional Board’s recognition at the July 9, 2010 hearing that
the LA River is right now “a great flood channel” that will take considerable effort to turn it into
something else. As then Chair Lutz of the Regional Board stated::

Right now we have a great flood channel, so to make it a river is a different
situation, and it’s going to take something to make that happen. But in the
interim, when it is still concrete or portions of it, and I think that’s where I
really feel we need to focus this is, portions of this are concrete and they are
prohibited from people to be in it because the Flood Channel, who owns it,
directs it, prohibits, and that’s just the fact.

(Transcript, p. 143..) For these reasons, as well as for all of the reasons set forth in connection
with this issue in the 2010 Comments, and whether the designated uses in the Basin Plan for the
LA River for REC-1 and REC-2 are labeled “potential,” “intermittent or “existing,” it is clear
that any REC-1 or REC-2 designated uses of the Los Angeles River are not “uses actually
attained in the water body on or after November 28, 1975.” (40 C.F.R. § 131.1(¢e).)

Nor did the Regional Board identify any evidence anywhere in the record throughout the
entire proceeding involving the subject TMDL, to substantiate the REC-1 or REC-2 designations
for the concrete-lined portions of the LA River. Instead, the evidence is entirely to the contrary
as recognized in the TMDL Staff Report itself, where it acknowledges that “most of the Los
Angeles River was lined with concrete between the 1940’s to 1950°s,” with “only three sections
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of [the] main channel remaining soft-bottom.” (TMDL Report, p. 5.) Approving the TMDL in
its present form would be an arbitrary and capricious decision, and contrary to law.

V. THE BACTERIA TMDL IS NOT SUITABLE FOR CALCULATION, AND FAILS
TO PROVIDE INCLUDE “TOTAL MAXIMUM DAILY LOADS”

The Cities hereby incorporate and reassert all of the points asserted in their 2010
Comments in connection with the Bacteria TMDL not being suitable for calculation, including
the lack of a “total maximum daily load” having been specified in accordance with the Clean
Water Act.

In Response to Comments, Regional Board staff asserted they believe bacteria pollution
is suitable for calculation, with Regional Board staff then explaining how the interim and final
WLAs were calculated. The Regional Board’s Response to Comments also take issue with the
discussion in the District of Columbia Court of Appeals Decision in Friends of the Earth, Inc. v.
Environmental Protection Agency (D.C. Circuit 2006) 446 F.3d 140, but did so relying solely
based on a decision issued by the Second District Court of Appeal some five years earlier, in
Natural Resources Defense Counsel v. Muscznski (2d Cir. 2001) 268 F.3d 91. Of course, a
decision by the Second Circuit Court of Appeal issued five years prior to the D.C. Circuit Court
of Appeal’s decision has no legal impact on the validity of the D.C. Circuit Court of Appeal’s
determination. In fact, the exact opposite is true, i.e., the D.C. Circuit Court of Appeal’s later
decision should be given far more weight than a prior decision of the Second District Court of
Appeal.

The Regional Board in its Responses to Comments goes on to dispute the contention that
the TMDL is not “suitable for calculation.” Yet, the Regional Board fails to directly respond to
the various reasons provided in the 2010 Comments as to why the TMDL is not suitable for
calculation. Specifically, the Response to Comments fails to provide any “response” to the
following arguments: (1) the level of regrowth and/or resuscitation of E. Coli in the various
reaches of the LA River have not been analyzed; (2) even with all of the study conducted by
CREST in connection with the dry weather TMDL, presently there is no known technical, let
along economical, means of achieving the wet weather Wasteload Allocation proposed in the
TMDL; (3) no analysis has been conducted on how and to what extent reducing or eliminating
the total load of bacteria entering the LA River from storm drains will ultimately have on the
actual amount of bacteria that will exist in the River; and (4) no attempt has been made to
establish a “daily” load of bacteria that may be discharged to the LA River from the storm
drains; nor have any “daily” wasteload allocations of “total” bacteria been established.

In light of the Regional Board’s inability to respond in any adequate fashion to the
Comments on these issues, and given the discussions set forth in this regard in the 2010
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Comments, the proposed TMDL is not presently suitable for calculation, and does not include
appropriate “total maximum daily loads” as required by the Clean Water Act.

VI. THE BACTERIA TMDL IS CONTRARY TO LAW BECAUSE NO
IMPLEMENTATION PLAN OR OTHER MEANS OF REDUCING NON-POINT
SOURCES OF BACTERIA HAVE BEEN DEVELOPED FOR THE “LOAD
ALLOCATIONS” ASSIGNED TO NON-POINT SOURCES, AND BECAUSE NOT
ALL NON-POINT SOURCES OF BACTERIA HAVE EVEN BEEN IDENTIFIED

The Cities hereby reiterate and incorporate the comments involving nonpoint sources of
bacteria and other related comments in their entirety. The Regional Board’s Response to
Comments are largely unresponsive, i.e., that the Cities as the MS4 WLA responsible parties
“will provide more detailed implementation plans during the [TMDL implementation] schedule,”
and that there is no implementation schedule for “nonpoint sources because the [load allocation]
responsible parties will be held to the load allocations when the TMDL becomes effective.”
(Response to Comments, pp. 130-31.) The Responses to Comments response go on to reference
the State’s 2004 Nonpoint Source Pollution Control Plan as being the basis for LA
implementation, and suggests that it is not necessary to identify all sources of bacteria and that
staff believes it has conducted a “sufficient source assessment to assign appropriate LA and
WLA.” (Id. at 131.) The Responses to Comments completely misses the point of the argument,
and are entirely nonresponsive to the Cities’ contentions in this regard.

As set forth in the discussion in the 2010 Comments, the point of these Comments on
these issues, is that the Bacteria TMDL contains very little discussion of non-point sources of
bacteria, such as natural loads or bacteria arising from unpermitted sources, such as school
districts and State and federal facilities. According to the TMDL Report, the only actual data
used to support the “natural source” discussion in the TMDL Report involves samples taken
from the head waters of Arroyo Seco, with the Regional Board recognizing that: “This is the
only available data for natural runoff specific to the Los Angeles River Watershed.” (TMDL
Report, p. 28.) As such, the entirety of the scientific discussion concerning “natural sources” of
bacteria is limited to a single study, and even worse, to dry weather alone. The issue is of
particular importance when the subject pollutant, such as bacteria, is widespread throughout the
environment.

In fact, with respect to birds and wildlife generating bacteria, according to the TMDL
Report, “blrds were commonly observed by field personnel in the Los Angeles River Channel
between 6™ Street and Rosecrans Avenue, and were classified as potentially important in-channel
sources of bacteria.” (TMDL Report, p. 29.) Unfortunately, however, the TMDL Report
contains no discussion of how these “potentially important in-channel sources of bacteria” are to
be addressed. No load allocations or specific implementation schedules are established for even
these recognized natural sources of bacteria.
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In addition, the Regional Board has failed to address the regrowth/resuscitation concern,
and the discussion in the 2010 Comments involving the results of a field study conducted in
Orange County on the resuscitation of bacteria in dry weather runoff. In sum, the TMDL does
not properly identify nor address how nonpoint sources of bacteria, such as natural sources of
bacteria, will be addressed or even identified, and the result is that the Cities, who must comply
with the wasteload allocations in some fashion in the TMDL, will be in jeopardy of being
considered in violation of the bacteria standards in part because of nonpoint source and naturally
occurring bacteria loads.

VII. THE PROPOSED BACTERIA TMDL WAS NOT DEVELOPED IN
CONSULTATION WITH LOCAL AGENCIES AS REQUIRED BY LAW

The Cities hereby reiterate and incorporate in their entirety their comments involving the
lack of appropriate consultation with the local agencies as required by law. The Regional Board
staff asserts in the Responses to Comments that it has been working to develop the TMDL for
four years and that numerous municipal stakeholders have participated in the process through
CREST (i.e., Cleaner Rivers Through Effective Stakeholder-Led TMDLs). The Regional Board
also asserts that the CREST stakeholder’s process developed “several aspects” of the wet
weather TMDL and that generally local and State agencies have been consulted at numerous
steps. Unfortunately, however, the Responses to Comments fail to recognize that there was very
little consultation, if any real consultation, involving the development of the wasteload
allocations for wet weather, and it is indisputable that the efforts of CREST were focused nearly
exclusively on dry weather, not wet weather.

In addition, Regional Board staff wrongly asserts that the TMDL Report “evaluates the
achievability of the TMDL, including attaining the objective in both dry weather and wet
weather conditions.” Yet, as explained above and as was discussed by several of the Board
Members, there is no dispute that the wet weather components of the TMDL are “impossible” to
comply with. Even the Executive Officer, when asked point blank whether or not the TMDL
was impossible to comply with, had no real answer, instead openly admitting that: “I don’t
think staff has enough information to know whether it is truly impossible or not at this point’
(Transcript, p. 163, meaning the Regional Board did not have information to conclude the
TMDL was “reasonably” achievable.)

VIII. THE MONITORING PROVISIONS IN THE BACTERIA TMDL ARE
CONTRARY TO LAW BECAUSE NO COST BENEFIT ANALYSIS HAS BEEN
CONDUCTED, AS REQUIRED BY CWC §§ 13165, 13225(C) AND 13267

The Cities hereby reiterate and incorporate their comments in connection with the need to
comply with Water Code sections 13165, 13225 and 13267 involving a consideration of the costs
and the benefits associated with the monitoring and related requirements in the TMDL. Regional
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Board staff in the Responses to Comments asserts that these statutes do not require a
“cost/benefit analysis.” Yet, on its face, for example, Water Code section 13225(c) requires that
the Regional Board, before it imposes any investigation or reporting obligation, including
monitoring obligations, upon a State or local agency, must first make a determination that the
“burden, including costs, of such reports shall bear a reasonable relationship to the need for
the report and the benefits to be obtained therefrom.” (Water Code § 13225(c).)

A consideration of the burdens including the costs of a report, in relationship to the
benefits to be obtained therefrom, per the plain language of the statute cannot be described as
anything other than an analysis of the costs and benefits of the program, ie., a “cost/benefit
analysis.” The statute expressly requires that the Regional Board consider the burdens, including
their costs, in relationship to the benefits to be obtained therefrom. This same type of analysis is
required of the State Board under section 13165.

Similarly, although the Regional Board asserts that Water Code section 13267 does not
yet apply at this time because no specific order has been issued under 13267, clearly the
Justification for imposing the monitoring and reporting requirements, and the other required
studies, is intended to be provided at this time as a part of the TMDL. To not conduct the
analysis at this time, and to instead assert that it is not technically required until a 13267 Order is
issued, although potentially technically correct, is practically and from a policy perspective,
entirely irresponsible.

Either way, the requirements of sections 13225 and 13267 impose a cost/benefit
obligation upon the Regional Board, and section 13165 imposes the same obligation upon the
State Board, before the monitoring, reporting and investigation requirements can lawfully be
imposed upon the Cities. The proposed TMDL, neither in the TMDL Report nor otherwise,
contains any discussion of the benefits that will be obtained from reversing 70 years of work to
develop the LA River into a major concrete-lined flood control channel, in order to enable
swimming and other recreational uses in this concrete channel in relation to the costs of doing so,
i.e., $5.4 billion or more. The asserted benefit is even more tenuous in the concrete-lined areas
when one considers the fact that these areas are, in many cases, fenced off with access being
prohibited, i.e., with the suggested beneficial use being illegal. As such, the purported “benefit”
is, at best, undefined, and at worse, not a benefit at all but in fact a threat to health and safety,
i.e., it is dangerous for people to swim in the concrete-line flood control channels.

In addition, the costs are exorbitant. Regional Board staff’s estimate is $5.4 billion, with
the Regional Board itself recognizing that even with this expense it still may be “impossible” for
the Cities to meet the TMDL. The “cost/benefit” analysis requirements under the California
Water Code have not been complied with and the TMDL should not be approved until such time
as these requirements have been met.
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IX. THE PROPOSED BACTERIA TMDL, IF ADOPTED, WOULD BE A
VIOLATION OF THE REQUIREMENTS OF THE ADMINISTRATIVE
PROCEDURES ACT

The Cities hereby reiterate and incorporate the Comments involving the lack of
compliance with the Administrative Procedures Act (“APA”) into these Comments, except as
further discussed herein. Initially, it is clear that the TMDL is not “necessary” as required under
the APA, particularly in light of the prior representations of the State and Regional Boards’
counsel in open court that: “No authority existed to compel the Water Boards to establish the
TMDL.” (See Exhibit 24 to 2010 Comments, p. 10.) Neither the State nor the Regional Boards
are parties to EPA’s Consent Decree, and further, even EPA is not obligated to establish a
TMDL where EPA determines that a TMDL is not so required. (See Exhibit 46 to 2010
Comments, EPA Consent Decree, p. 11, 8.) The Regional Board Staff’s comments that a
TMDL is “necessary” to achieve water quality standards for impaired water bodies, and that a
TMDL, in part, is a program of implementation, fails to recognize that this TMDL is not
required, i.e., is not “necessary” to be established by the State of California. As such, the TMDL
fails the “necessity” test under the APA.

In addition, the Responses to Comments fail to address the lack of “necessity” argument
in light of the fact that the water contact uses of the LA River, particularly in the concrete-lined
channels, are not “uses” that were “actually attained in the water body on or after November 28,
1975.” As such, the Responses to Comments fail to respond to the argument that the TMDL is
not “necessary” at all, but that instead, the designated uses in the Basin Plan should be reviewed
and revised which may in fact eliminate any “necessity” for a bacteria TMDL, at least again in
the concrete-lined portions of the LA River. The TMDL is not “necessary” because the
designated beneficial uses it is designed to achieve are inappropriate.

Further, although certain changes were addressed to attempt to comply with the “clarity”
requirements of the APA, the TMDL remains ambiguous and lacks the clarity required by the
APA in its description of the “allowable number of exceedance days” for high-flow suspension
water bodies, as discussed in the 2010 Comments. In addition, the Responses to Comments fail
to address the lack of clarity as a result of the ambiguity created by the deficient explanation on
how the “load reduction strategy” or “LRS” would apply or may in any way be effective for wet
weather discharges. As a result, in addition to the fact that the TMDL lacks “necessity,” it
similarly lacks “clarity” under the APA, and the TMDL should not be adopted at this time in
light of these conflicts with the APA.
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X. THE PROPOSED BACTERIA TMDL, ONCE EFFECTIVE AND
ENFORCEABLE, WOULD RESULT IN AN UNFUNDED STATE MANDATE, IN
VIOLATION OF THE CALIFORNIA CONSTITUTION

The Cities reiterate and incorporate in their entirety their Comments concerning the fact
that the TMDL would result in unfunded State mandates in violation of the California
Constitution if the TMDL is not funded by the State before it is enforced against the
municipalities. In the Responses to Comments, Regional Board Staff simply indicated it
disagreed with this contention and that the “appropriate venue” to determine whether a claim is
an unfunded State mandate is with the Commission on State Mandates.

The Cities agree that the Commission on State Mandates is the entity with jurisdiction to
determine whether a claim is an unfunded State mandate or not. However, the Cities believe that
in deciding to impose a TMDL of this magnitude, i.e., at a cost of $5.4 billion or more, with the
actual benefits from these expenditures being unclear at best, that the State should be apprised of
the fact that ultimately it may be required to reimburse the municipalities for the cost of
implementing such a TMDL.

XI. THE SUBSTITUTE DOCUMENTS (“SED”) VIOLATED THE CALIFORNIA
ENVIRONMENTAL QUALITY ACT

Without waiving the objections raised in front of the Regional Board, and to provide the
State Board with some examples of why the Los Angeles Water Board’s resporses to the Cities’
CEQA comments were patently deficient, the following specific points are provided.

A. The Responses to Comments Were Deficient
1. Alternatives
a. The Cursory Rejection of Alternatives Violated CEQA

The Regional Board addressed several points raised by the Cities in a cursory fashion,
while completely ignoring other points. For example, the Cities commented that the SED did not
consider a range of reasonable alternatives because it failed to consider any legitimate
alternatives. The two “alternatives™ included in the SED (USEPA TMDL and “no project”) were
not legitimate alternatives because they did not come close to meeting the Goleta II requirements
of (i) potentially offering substantial environmental advantages over the project proposed, and
(i1) feasibly attaining most of the basic objectives of the project. (Citizens of Goleta Valley v.
Board of Supervisors (1990) 52 Cal.3d 553, 566.) The Board’s response did not explain why the
Cities’ objection was not well taken or why the two alternatives were legitimate.
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Although it was the Board’s duty to formulate alternatives for inclusion in the SED, the
Cities suggested other alternatives that would satisfy the requirements of CEQA. Rather than
analyzing those alternatives or otherwise explaining why the alternatives would not be
appropriate for analysis, the Board’s response summarily stated that the Regional Board was “not
required to evaluate the alternatives proposed by the commenter.” Even were that technically
true with regard to some of the specific alternatives proposed, the Board offered no explanation
as to why other suggested alternatives were rejected (i.e., it did not explain why they did not
offer substantial environmental advantages over the project proposed or why they could not
feasibly attain most of the basic objectives of the project). In any event, if the Regional Board
did not think that any of the suggested alternatives were appropriate, the Regional Board was still
required to come up with legitimate alternatives of its own so that a reasonable range of
legitimate alternatives could be considered. That requirement was simply ignored.

The Regional Board’s responses offered various other excuses as to why the SED failed
to consider a reasonable range of alternatives. All of the excuses are without merit.

First, the Regional Board asserted, without explanation, that it was “legally constrained”
as to what it could adopt: The proposed TMDL and a TMDL prepared by USEPA “are the only
legal alternatives.” That response is insufficient because it does not explain by what law
“constrained” the Board. Moreover, it is false on its face. The suggested alternatives advanced
by the Cities (e.g, the Lower Los Angeles River Water Conservation Plan, the Lengthier
Implementation Schedule, the MEP-Compliant BMP Iterative Approach, the Dry Weather Only
TMDL, the Indicator Bacteria Standards Based on Controllable Water Quality Factors, the In-
City BMPs, the Phased-In TMDL, the Watershed TMDL, etc.) were all alternatives that could
have been legally implemented by the Board. The Board was not “legally constrained” to adopt
one of the two alternatives discussed. Moreover, an EIR or its functional equivalent may not
give a project’s purpose an artificially narrow definition (so as to effectively limit potential
alternatives), and should not exclude alternatives from detailed consideration merely because
they “would impede to some degree the attainment of the project objectives.” (14 Cal. Code
Regs § 15126.6(b).) (Compare the lack of alternatives considered here with those analyzed in In
re Bay-Delta Etc. (2008) 43 Cal.4th 1143, 1163-1164, 1168, which also dealt with an ecosystem
restoration project; the consortium considering the project was similarly “legally constrained”
because the restoration there was mandated by both state and federal law, yet the draft program
EIR evaluated the proposed project and twelve variations of three basic alternatives, as well as a
“no action” alternative.)

Second, the Board asserted that it “also evaluated various alternatives to implementing
the water quality objectives that it could use in the TMDL.” That may be true, but it is
irrelevant.  As pointed out by the Cities in their comments, the Regional Board frequently, but
incorrectly, assumed that it was complying with the obligation to analyze alternatives to the
“project” (the TMDL), by purportedly analyzing alternative “methods of compliance” with the
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TMDL. Under both CEQA and the Board’s certified regulatory program, the SED must analyze
alternatives to the project to minimize any potentially significant adverse impacts of the project.
(Pub. Res. Code §§ 21002, 21080.5(d)(3)(A); 23 Cal. Code Regs. §§ 3777(a)(2), 3780.) In
addition to evaluating alternatives to the project, Public Resources Code section 21159(a)(3)
requires that the SED evaluate the reasonably foreseeable “alternative methods of compliance”
with the TMDL. The SED conflates the two concepts of alternatives analysis, and thus fails to
include a legally adequate alternative “project” analysis. By attempting to analyze alternative
methods of compliance with the TMDL, the SED does not fulfill its obligation under CEQA to
analyze alternatives to the project.

Third, the Board cited Kootenai Tribe of Idaho v. Veneman (9th Cir. 2002) 313 F.3d
1094, for the proposition that under the National Environmental Policy Act (“NEPA™), an
alternatives analysis must be interpreted less stringently when the action conserves and protects
the environment, rather than harms it. The SED, however, is not a NEPA document. Although
NEPA cases were important in some early California decisions that established principles for
interpreting CEQA, NEPA precedents are not applied when, as here, the NEPA provisions in
question do not parallel CEQA’s provisions. (Mountain Lion Foundation, supra, 16 Cal.4th at
121.) Thus, the Board’s stated rationale is meaningless here. Moreover, in Kootenai, the Court
found (i) that in advancing conservation of the environment, the Forest Service was not required
to consider alternatives that were less restrictive of developmental interests, and (ii) that
budgetary and safety considerations supported the review of the three legitimate alternatives that
were evaluated by the Service. (/d. at 1120-1121.) In contrast, here (i) there has been no
suggestion by the Cities that the Board consider alternatives that would be less restrictive of
developmental interests, (ii) the Board has offered no budgetary or safety reasons that would
support consideration of only the USEPA alternative, and (iii) the SED failed to consider a single
legitimate alternative, as opposed to the three legitimate alternatives analyzed in Kootenai. Thus,
that case undermines the Board’s position rather than supports it.

Fourth, the Board asserted that in Mountain Lion Foundation, supra, 16 Cal.4th at 135-
136, the Supreme Court sanctioned a narrow range of alternatives where the agency is “legally
constrained.” Not so. There, a county petitioned the Fish & Game Commission under the
California Endangered Species Act (“CESA™) to delist a squirrel species from the threatened
species list. The Commission argued it was empowered only to grant or deny the petition, and
thus did not have to consider alternatives under CEQA. (/d. at 135.) The Court expressly
rejected that argument, stating that “CEQA’s substantive requirement that the public agency
consider feasible project alternatives can be used in conjunction with CESA.” Thus, the Board’s
suggestion here that it need not consider legitimate alternatives because it was somehow legally
constrained is not supported by Mountain Lion. Indeed, the Board here was not as “legally
constrained” as the Commission was in Mountain Lion, where it could only grant or deny the
delisting petition. And, as pointed out above, the Regional Board did not even explain why and
to what extent it purportedly was “legally constrained.”
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Significant to the points raised by the Cities here, the Court in Mountain Lion also held:

(i) Strict Compliance Required. “In order to claim the exemption from CEQA’s EIR
requirements, an agency must demonstrate strict compliance with its certified regulatory
program.” (16 Cal.4th at 132 (emphasis added).) The Fish & Game Commission abused its
discretion by failing to comply with the procedures of its own certified regulatory program. (/d.
at 111, 132))

(i)  Responses to Comments Must Articulate Reasons. The Commission had to
articulate reasons for rejecting opposing views as that would “help sharpen the Commission’s
understanding of the significant points raised in the opposition” to the project. (Id. at 123.)
Because the Commission’s responses to comments failed to do that, the responses did not satisfy
the requirements of CEQA and the Commission’s own certified regulatory program. (/d. at 133.)

(iii)  Cursory Rejection of Alternatives Insufficient. The Commission’s “cursory
rejection of the alternative to the proposed delisting [did] not constitute an adequate assessment
of alternatives as required under CEQA and the Commission’s certified regulatory program. . . .
The Commission’s rejection of the proposed alternative as ‘inconsistent with the Commission’s
findings’ fails to provide solid evidence of a meaningful review of the project alternative that
would avoid the significant environmental effects identified by the Department.” (Id. at 136.)

(iv)  Indirect Effects Must be Disclosed and Mitigated. Finding that the delisting of a
threatened species was warranted was the equivalent of finding the delisting would not have a
significant impact on the threatened species. However, the delisting decision could well have
significant impacts on the environment generally. (Id. at 135.) Thus, compliance with CEQA
was necessary.

Similarly, here (i) the Board’s responses to comments did not satisfy the requirements of
CEQA and its own certified regulatory program; (ii) its cursory rejection of alternatives failed to
provide solid evidence of a meaningful review of the project alternatives that would avoid the
significant environmental effects identified; and (iii) although the TMDL may have beneficial
impacts, that did not mean it would not also have significant impacts on the environment
generally, thus requiring the analysis of legitimate alternatives that might mitigate those impacts.

Finally, the Board asserted that less detailed discussion of alternatives is required at the
plan level, citing Al Larson’s Boat Shop, Inc. v. Board of Harbor Commissioners (1993) 18
Cal.App.4th 729. The Board’s reliance on that case is misplaced. There, the EIR considered five
legitimate alternatives (id. at 741), whereas here not one legitimate alternative was evaluated.
Merely because less detailed discussion of alternatives is required at the plan level does not
allow the agency to dispense with all meaningful discussion of legitimate alternatives.
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b. Completely Ignoring Alternatives Violated CEQA

Further, the Regional Board also completely ignored (provided no response to) the Cities’
comments that the SED:

¢ Did not adequately set forth project objectives, which is the basis for formulating
legitimate alternatives. (See Bay-Delta Etc., supra, 43 Cal.4th at 1163-1164.)

¢ Did not explain why it did not undertake a comprehensive alternatives analysis
similar to the one undertaken in Bay-Delta, supra, 43 Cal.4th 1143, which also
concerned a long-term plan to restore the Bay-Delta’s ecological health. There,
primary objectives were developed to measure the acceptability of alternatives;
actions were identified to achieve the project’s objectives; alternative approaches
were defined to resolve critical conflicts among the beneficial users of the water;
and ultimately, the program EIR evaluated the proposed project and twelve
variations of three basic alternatives, as well as a “no action” alternative. Here the
SED does not clearly define project objectives, and cursorily analyzes only one
project “alternative” (the USEPA TMDL is effectively the same as the “no
project” alternative), which is not a legitimate alternative under CEQA for the
reasons set forth above.

* Did not describe its methodology for selecting alternatives, or explain why it
selected/rejected potential alternatives.

¢ Did not identify the environmentally superior alternative.

e Did not support its conclusions regarding the “alternatives” that it did evaluate
with analysis in each resource area.

¢ Did not compare the alternatives’ impacts in each resource area to the proposed
project’s impacts in those areas.

e Did not explain why it assumed the “no project” alternative would simply
maintain the status quo, and failed to analyze the practical effect of not approving
the proposed project.

¢ Did not comply with 14 California Code of Regulations (CEQA Guidelines),
section 15123.
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2. Flooding, Housing, and Governmental Services

The Board elected not to respond substantively to the Cities’ comments regarding the
proposed project’s impacts on flooding, housing, and governmental services, asserting that it
could not specify the manner of compliance with the TMDL, and that the local agencies will
address those issues later. However, the Cities’ comments made clear that because the primary
methods of compliance with the TMDL were diversion and treatment, and because County
Sanitation Districts have made clear that they lack treatment capacity for the diverted flows, the
project will necessitate building storage tanks or mini-treatment plants along the River. Thus,
rain water would be diverted away from the River by the project, contrary to the design and
operation of the River as a flood control channel, which diversion would potentially create major
flooding problems in the areas adjacent to the River. The potential flooding impacts of the
project are significant, and include disruption of transportation infrastructures and other critical
services.

Diversion also has the potential to cause displacement of existing housing and the
elimination of potential housing sites near the River due to (i) flooding issues; (ii) the need to
locate wetlands, settling areas, spreading grounds, detention basins, storage tanks, or mini-
treatment plants near the River; and (iii) the need to construct new water lines and treatment
plants to address the bacteria issues.

Moreover, the impacts of the project on the provision of government services were not
adequately evaluated. Local government agencies within the watershed area do not have
sufficient resources to fund the construction of the facilities necessary to comply with the project
(with costs estimated at over $5 Billion), and consequently the project will necessarily result in a
diversion of funds from other governmental services, such as police, fire, capital improvements,
etc. The project will also necessitate an increase in expenditures for sanitary services.

The Cities commented that none of the above impacts had been evaluated in the SED,
and none of the potential ways to mitigate those impacts had been identified. CEQA’s purposes
were clearly not served with the subject SED because the Board could not legally defer
consideration of those foreseeable impacts to a time when the TMDL was already in place. The
rationale asserted by the Board’s for not evaluating those impacts, at least in a general manner -
that the Board could not specify the manner of compliance with the TMDL, and the local
agencies would address those issues later — is fatally flawed because it would permit the Board to
defer any and all environmental analysis of the TMDL. CEQA requires more. (14 Cal. Code
Regs. § 15152(b) [tiering does not excuse agencies from analyzing reasonably foreseeable
impacts or justify deferring such analysis to a later tier EIR].)
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B. The SED Failed To Evaluate the Project’s Impacts on Greenhouse Gases

With regard to the SED’s analysis of Greenhouse Gas (“GHG”) emissions, the Cities
commented that it was deficient in several ways:

) The SED failed to quantify the total GHG emissions from the project because it
did not disclose the calculations necessary to determine how much extra carbon dioxide
equivalencies would be emitted as a result of the project. Rather, it looked at only the emissions
from “diversion and treatment” (SED, 59-60), and failed to adequately explain in any detail how
those calculations were made. What emission factors, fuels, source data, etc. were used?
Without disclosure of the calculations and factors utilized in the calculations, it was impossible
to evaluate the accuracy of the numerical estimates.

(ii)  The SED underestimated GHG emissions from the project because it did not
inventory or quantify emissions from waste, water vapor (from the diversion/detention basins),
pumping, construction, or vehicles. Nor did it provide the quantification of GHG emissions for
any other alternative methods of complying with the TMDL or their cumulative impacts.

(iii)  The SED failed to set forth what threshold of significance it used or to provide the
underlying calculations for the quantification it did provide. Thus, there was no way to verify
the conclusions in the SED regarding GHG emissions or potential climate change impacts of the
project. For example, how many treatment plants would be necessary, what were the energy
requirements of these plants, and what were the likely sources of this energy?

(iv)  The SED failed to identify potential reduction opportunities.

Moreover, AB 32 sets a target of reducing greenhouse gas emissions to 2000 levels by
2010 and 1990 levels by 2020. The SED fails to evaluate what amount of emissions below
“business as usual emissions” is necessary to reach 2000 or 1990 levels.

In response to the Cities’ comments, the Board acknowledged its duty to analyze GHG
emissions, but in conclusory fashion simply stated that the SED was consistent with the new
CEQA regulations and that the SED “includes an estimate of greenhouse gases, discusses the
significance, and identifies potential mitigation with respect to reasonably foreseeable methods
of compliance.” Thus, the Board did not even attempt to address the specific objections raised in
the Cities’ comments. The Board’s cursory response hardly qualified as a good faith, reasoned
analysis of why the specific comments and objections were not accepted. (Ebbetts Pass Forest
Watch, supra, 123 Cal.4th at 943; Gallegos, supra, 76 Cal. App.3d at 954; Pub. Res. Code
§ 21080.5(d)(2)(D).) Thus, the members of the Board did not fully consider the information
necessary to render a decision that intelligently took into account the environmental
consequences. (Mountain Lion, supra, 16 Cal.4th at 133.)
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In addition to the Cities’ June 4, 2010 comment letter, the Cities also submitted a
comment letter dated June 18, 2010 to the Regional Board regarding the Bay Area Air Quality
Management District (“BAAQMD”) newly-adopted CEQA guidelines for the analysis of air
impacts. These guidelines, which became available at the close of the comment period, included
guidance on the analysis of potentially significant impacts for GHG emissions. The new
guidelines underscored the comments previously submitted by the Cities regarding the
deficiencies with the SED’s analysis of GHG emissions. The Cities urged the Regional Board to
reevaluate the GHG emissions impacts, and to thereafter re-circulate the SED prior to
considering the TMDL project for approval. The Regional Board failed to conduct any new
analysis or respond to the objections and issues set forth in the June 18th letter.

When assessing the significance of impacts from greenhouse gas emissions on the
environment, the lead agency should consider: the extent the project may increase or reduce
greenhouse gas emissions; whether the project emissions exceed a threshold of significance that
the lead agency determines applies to the project; and the extent the project complies with
regulations or requirements adopted to implement a statewide, regional, or local plan for the
reduction or mitigation of greenhouse gas emissions. (14 Cal. Code Regs. § 15064.4(b).) Here,
the Board did none of those things.

C. The Discussion of Mitigation Measures in the SED was Deficient

The Cities commented that although the SED concluded that certain mitigation measures
would reduce potential project impacts to “less than significant,” (i) no performance goals were
identified; (ii) performance goals and monitoring to ensure project impacts met those
performance goals were required under CEQA; and (iii) methods for achieving the performance
goals had to be integrated into the SED as mitigation measures, because the success of those
remediation efforts were part-and-parcel of the assumptions underlying the SED’s conclusions
regarding environmental impacts.

In response, the Regional Board emphasized that the SED was a plan-level document,
and claimed it “need not ensure that mitigation measures are implemented” and, in fact, could
not identify mitigation measures at that early stage.

Simply because an agency uses a programmatic EIR, however, is not an excuse to defer
analysis of the significant impacts of that program. (14 Cal. Code Regs. § 15152(b).) The Cities
were not requesting that the Board prepare a project-level environmental document. CEQA
requires that with programmatic documents, the agency consider broad policy alternatives and
program-wide mitigation measures. (14 Cal. Code Regs. § 15168(b)(4).) And, contrary to the
Board’s response, mitigation measures must be enforceable through conditions of approval,
contracts, or other means that are legally binding, such as by incorporating them into the plan.
(Pub. Res. Code § 21081.6(b); 14 Cal. Code Regs. § 15126.4(a)(2).)
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By deferring presentation of that information to the public, the opportunity to assure that
the mitigation monitoring and reporting program had sufficient devices in it to ensure
implementation of all mitigation measures over time, was lost. This was of critical importance
because the project is scheduled to proceed over the course of 25 years. Over that period of time
it will be important that a stable, reliable, actively enforced set of enforcement mechanisms are
in place. From the mitigation information provided in the SED, CEQA’s goals were not satisfied
despite the mandate of 14 California Code of Regulations section 15126.4(a)(2).

D. The SED Failed To Identify and Evaluate Cumulative Impacts of the Project

The Cities pointed out in their comments that even programmatic environmental
documents had to evaluate cumulative impacts for significance. (14 Cal. Code Regs.
§ 15168(b)(2).) Although the SED could leave many specifics of cumulative impacts to future
EIRs, it could not defer all consideration to a later time. (4! Larson Boat Shop, supra, 18
Cal.App.3d at 746-750.) That, however, is just what the SED did here. Although it purported to
analyze certain resource areas, it did so in an entirely cursory fashion in a single page. (SED,
115.) Not only did the SED ignore several of the resource areas, but it also failed to disclose just
what other projects might be contributing to cumulative impacts; indeed, the SED even failed to
disclose upon which method of analysis (the list-of-projects approach or the summary-of-
projections approach) it was purportedly based. Nor did the SED even consider the impacts of
the other TMDLs for the Los Angeles River that might make the incremental impacts of the
project cumulatively considerable. (See Pub. Res. Code §21083(b); 14 Cal. Code Regs.
§ 15065(c).) These fatal flaws rendered the SED defective under CEQA. (Whitman v. Board of
Supervisors (1979) 88 Cal.App.3d 397, 406-411.) Unfortunately, the Board’s response to
comments completely ignored these objections.

E. The SED Failed To Analyze Specific Sites

In response to the Cities’ objection, the Regional Board claimed that it did evaluate
specific sites. However, it failed to cite to any specific examples of where it purportedly did so.

F. The SED Unlawfully Segmented the Project in Violation of CEQA

The Cities pointed out in their comments that under the Consent Decree, the “project”
should be the establishment of a series of TMDLs for the Los Angeles River and other impaired
waters in the Basin. However, instead of evaluating the whole series of TMDLs together, or
even the series of TMDLSs for the Los Angeles River alone, the Regional Board separated each
TMDL into an individual project, and thus focused on the constituent parts of the real project,
minimized the real project’s environmental impacts, and avoided full environmental disclosure.
Indeed, other SEDs for other TMDLs conceded that the implementation of the various TMDLs
for the Los Angeles River watershed impacted one another and their effectiveness, and thus, the
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SED should have evaluated the environmental impacts of developing all the TMDLs at the same
time.

The Board’s response was the conclusory statement that the Board was “not required to
conduct one TMDL for multiple constituents.” This response was vague, ambiguous,
nonresponsive, and unsupported by citation to any authority. Indeed, a “project” is defined
under CEQA as comprising “the whole of an action” that has the potential of resulting in either a
direct, or reasonably foreseeable indirect, physical change in the environment. (14 Cal. Code
Regs. § 15378 (a).) An agency must describe a project in a manner that will encompass the
entire activity’s potential impacts, and may not avoid preparing comprehensive environmental
documents by segmenting a project into stages of approval, focusing on isolated parts; i.e., an
agency may not chop a large project into little ones, each with a minimal impact on the
environment, to avoid full environmental disclosure. (14 Cal. Code Regs. § 15003 (h); Bozung v.
LAFCO (1975) 13 Cal.3d 263, 283.) Despite its conclusory response to the contrary, the Board
violated CEQA by engaging in just that sort of segmentation by failing to consider all of the
TMDLs as one project.

G. The Findings and Evidence Were Deficient

The Cities pointed out in their comments that because the SED identified potentially
significant environmental impacts from the project, the Regional Board had to make specific
findings for each impact as follows: That changes had been required in the project that would
avoid or substantially lessen the impacts; that impacts were within the jurisdiction of another
agency and the lead agency did not have concurrent jurisdiction to impose the suggested
mitigation measures; or that specific economic, social, or other conditions rendered identified
mitigation measures or project alternatives infeasible. (Pub. Res. Code § 21081; 14 Cal. Code
Regs. § 15091; 23 Cal. Code Regs. §§ 3777(d), 3779.5(c).) Moreover, the Regional Board had
to make findings concerning the project alternatives unless it found that all of the project’s
significant impacts would be avoided or substantially lessened by mitigation measures. The
Resolution was deficient because it failed to make any of the required findings. Thus, the
Regional Board failed to show that it actually and meaningfully considered alternatives and
mitigation measures, and did not reveal the analytic process by which it arrived at its decision.
(Mountain Lion, supra, 16 Cal.4th at 134 [Any decision under a certified regulatory program
must follow “meaningful consideration of alternatives and mitigation measures.” Section 21081
findings are required because they “ensure[] there is evidence of the public agency’s actual
consideration of alternatives and mitigation measures, and reveal[] to citizens the analytic
process by which the public agency arrived at its decision.”].)

The Cities also commented that the draft Statement of Overriding Considerations was
deficient. Although the SED concluded that the project might result in significant environmental
impacts, it concluded that the project had “overriding considerations” that outweighed the
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project’s significant impacts. Thus, it inappropriately predetermined that the undisclosed,
unknown, and perhaps unmitigable adverse impacts were outweighed by the necessity of
implementing this particular Bacteria TMDL. That determination was unsupported and
uninformed by substantial evidence, and thus the analytic route of the Regional Board was not
disclosed, because the extent of the impacts had not even been evaluated by the Board (e.g., there
was no hint as to why a different bacteria reduction schedule would not achieve most of the
project’s objectives at a fraction of the environmental cost).

The Cities pointed out that a Statement of Overriding Considerations could not properly
be made unless the potentially significant adverse impacts had been fully identified and analyzed
and a conclusion had been reached that the impacts were significant and could not be mitigated.
Further, such a conclusion could not be reached until the significant impacts had been analyzed
in comparison to the benefits that would result from the project. (14 Cal. Code Regs. § 15043.)
No such analysis was conducted within the SED. Moreover, the Cities commented that the
Statement improperly preempted the decisions of local agencies, which as the lead agencies on
the implementation decisions, were the appropriate bodies to determine whether the impacts of a
particular implementation method would be overridden by project benefits.

The Regional Board’s responses to these objections were nonresponsive to the specific
points raised. The checklist and evaluation of potential impacts referred to by the Board do not
constitute findings as required under Public Resources Code section 21081, 14 California Code
of Regulations section 15091, or 23 California Code of Regulations sections 3777(d) and
3779.5(c). Nor did the existence of a statement of overriding considerations adequately explain
why potential project benefits outweighed undisclosed environmental impacts. Thus, the
Board’s response was deficient.

CONCLUSION

In light of the foregoing comments and the comments incorporated herein as made to the
Regional Board on June 4 and June 18, 2010, as well as the oral comments presented to the
Regional Board as reflected in the July 9, 2010 transcript of the hearing before the Regional
Board, the proposed bacteria TMDL for the Los Angeles River Watershed is entirely
inappropriate and should not be adopted.
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We appreciate the State Board’s consideration of the above, the enclosed exhibits, and
incorporated comments, and ask that you contact this office should you have any questions or
need any additional information with respect to the above or the enclosed.

Respectfully submitted,

RUTAN & TUCKER, LLP

S P, S

Richard Montevideo
RM:sp
Enclosures
Exhibit List with Exhibits “A” — «“C”
June 4, 2010 Comments to Regional Board (Not Including Exhibits)
June 18, 2010 Update on CEQA Comments to Regional Board

cc: Mr. Kenneth C. Farfsing
Dr. Gerald Greene
Robert S. Bower, Esq.
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SUBJECT:  Revisions to the November 22, 2002 Memorandum “Establishing Total
Maximum Daily Load (TMDL) Wastelgad Allocations (WLAs) for Storm
Water Sources and NPDES Pemit'R uiremepts Based on Those WLAs”

FROM: James A. Hanlon, Director
Office of Wastewater l\ﬂana

Denise Keehner, Director
Office of Wetlands, Ocean

TO: Water Management Division Directors
Regions 1 - 10

This memorandum updates aspects of EPA’s November 22, 2002 memorandum
from Robert H. Wayland, II1, Director of the Office of Wetlands, Oceans and
Watersheds, and James A. Hanlon, Director of the Office of Wastewater Management, on
the subject of “Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations
(WLA? ) for Storm Water Sources and NPDES Permit Requirements Based on Those
WLASs” (hereafter “2002 memorandum™).

Background

Section III of the 2002 memorandum “affirm[ed] the appropriateness of an
iterative, adaptive management best management practices (BMP) approach” for
improving stormwater management over time as permitting agencies, the regulated
community, and other involved stakeholders gain more experience and knowledge. Since
2002, States and EPA have obtained considerable experience in developing TMDLs and
WLAS that address stormwater sources. The technical capacity to monitor stormwater
and its impacts on water quality has increased. In many areas, monitoring of the impacts
of stormwater on water quality has become more sophisticated and widespread. Better
information on the effectiveness of stormwater controls to reduce pollutant loadings and
address water quality impairments is now available. In many parts of the country,
permitting agencies have issued several rounds of permits for Phase I municipal separate
storm sewer systems (MS4s), Phase IT MS4s, and stormwater discharges associated with
industrial activity, including stormwater from construction activities. Notwithstanding
these developments, stormwater discharges remain a significant cause of water quality
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impairment in many places, highlighting a continuing need for more useful WLAs and
better NPDES permit provisions to restore impaired waters to their beneficial uses.

With this additional experience in mind, EPA is updating and revising the
following four elements of the 2002 memorandum to better reflect current practices and
trends in permits and WLAs for stormwater discharges:

» Providing numeric water quality-based effluent limitations in NPDES permits for
stormwater discharges;

¢ Disaggregating stormwater sources in a WLA;

» Using surrogates for pollutant parameters when establishing targets for TMDL
loading capacity; and

¢ Designating additional stormwater sources to regulate and treating load
allocations as wasteload allocations for newly regulated stormwater sources.

EPA is currently reviewing other elements of the 2002 memorandum and will
consider making appropriate revisions in the future.
Providing Numeric Water Quality-Based Effluent Limitations in NPDES Permits
for Stormwater Discharges

In today’s memorandum, EPA is revising the 2002 memorandum with respect to
water quality-based effluent limitations (WQBELS) in stormwater permits. Since 2002,
many NPDES authorities have documented the contributions of stormwater discharges to
water quality impairment and have identified the need to include clearer permit
requirements in order to address these impairments. Numeric WQBELSs in stormwater
permits can clarify permit requirements and improve accountability and enforceability.
For the purpose of this memorandum, numeric WQBELSs use numeric parameters such as
pollutant concentrations, pollutant loads, or numeric parameters acting as surrogates for
pollutants, such as such as stormwater flow volume or percentage or amount of
1mpervious cover.

The CWA provides that stormwater permits for MS4 discharges shall contain
controls to reduce the discharge of pollutants to the “maximum extent practicable” and
such other provisions as the Administrator or the State determines appropriate for the
control of such pollutants. CWA section 402(p)(3)}(B)(iii). Under this provision, the
NPDES permitting authority has the discretion to include requirements for reducing
pollutants in stormwater discharges as necessary for compliance with water quality
standards. Defenders of Wildlife v. Browner, 191 F.3d 1159, 1166 (9th Cir. 1999).

Where the NPDES authority determines that MS4 discharges have the reasonable
potential to cause or contribute to a water quality standard excursion, EPA recommends
that, where feasible, the NPDES permitting authority exercise its discretion to include
numeric effluent limitations as necessary to meet water quality standards. The 2002



memorandum stated “EPA expects that most WQBELSs for NPDES-regulated municipal
and small construction stormwater discharges will be in the form of BMPs, and that
numeric limitations will be used only in rare instances.” Those expectations have
changed as the stormwater permit program has matured. EPA now recognizes that where
the NPDES authority determines that MS4 discharges and/or small construction
stormwater discharges have the reasonable potential to cause or contribute to water
quality standards excursions, permits for MS4s and/or small construction stormwater
discharges should contain numeric effluent limitations where feasible to do so. EPA
recommends that NPDES permitting authorities use numeric effluent limitations where
feasible as these types of effluent limitations create objective and accountable means for
controlling stormwater discharges.

The Clean Water Act (CWA) requires that permits for stormwater discharges
associated with industrial activity comply with section 301 of the Act, including the
requirement under section 301(b)(1)(C) to contain WQBELS for any discharge that the
permitting authority determines has the reasonable potential to cause or contribute to a
water quality standard excursion. CWA section 402(p)(3)(A), 40 CFR 122.44(d)(1)(iii).
When the permitting authority determines, using the procedures specified at 40 CFR
122.44(d)(1)(ii) that the discharge causes or has the reasonable potential to cause or
contribute to an in-stream excursion of the water quality standards, the permit must
contain effluent limits for that pollutant. EPA recommends that NPDES permitting
authorities use numeric effluent limitations where feasible as these types of effluent
limitations create objective and accountable means for controlling stormwater discharges.

Where WQBELS in permits for stormwater discharges from MS4s, small
construction sites or industrial sites are expressed in the form of BMPs, the permit should
contain objective and measurable elements (e.g., schedule for BMP installation or level
of BMP performance). The objective and measureable elements should be included in
permits as enforceable provisions. Permitting authorities should consider including
numeric benchmarks for BMPs and associated monitoring protocols or specific protocols
for estimating BMP effectiveness in stormwater permits. These benchmarks could be
used as thresholds that would require the permittee to take additional action specified in
the permit, such as evaluating the effectiveness of the BMPs, implementing and/or
modifying BMPs, or providing additional measures to protect water quality.

If the State or EPA has established a TMDL for an impaired water that includes
WLAs for stormwater discharges, permits for either industrial stormwater discharges or
MS4 discharges must contain effluent limits and conditions consistent with the requirements
and assumptions of the WLAs in the TMDL. See 40 CFR § 122.44(d)(1)(vii)(B). Where the
WLA of a TMDL is expressed in terms of a surrogate pollutant parameter, then the
corresponding permit can generally use the surrogate pollutant parameter in the WQBEL
as well. Where the TMDL includes WLAs for stormwater sources that provide numeric
pollutant load or numeric surrogate pollutant parameter objectives, the WLA should,
where feasible, be translated into numeric WQBELSs in the applicable stormwater
permits.



The permitting authority’s decision as to how to express the WQBEL(s), either as
numeric effluent limitations or BMPs, including BMPs accompanied by numeric
benchmarks, should be based on an analysis of the specific facts and circumstances
surrounding the permit, and/or the underlying WLA, including the nature of the
stormwater discharge, available data, modeling results or other relevant information. As
discussed in the 2002 memorandum, the permit’s administrative record needs to provide
an adequate demonstration that, where a BMP-based approach to permit limitations is
selected, the BMPs required by the permit will be sufficient to implement applicable
WLAs. Improved knowledge of BMP effectiveness gained since 2002 should be
reflected in the demonstration and supporting rationale that implementation of the BMPs
will attain water quality standards and WLAs.

EPA’s regulations at 40 CFR § 122.47 govern the use of compliance schedules in
NPDES permits. Central among the requirements is that the effluent limitation(s) must
be met “as soon as possible.” 40 CFR 122.47(a)(1). EPA expects the permitting
authority to include in the permit record a sound rationale for determining that any
compliance schedule meets this requirement. Where a TMDL has been established and
there is an accompanying implementation plan that provides a schedule for an MS4 to
implement the TMDL, the permitting authority should consider the schedule as it decides
whether and how to establish enforceable interim requirements and interim dates in the
permit.

Lastly, NPDES permits must specify monitoring requirements necessary to
determine compliance with effluent limitations. See CWA section 402(a)(2); 40 C.F.R.
122.44(i). Where WQBELs are expressed as BMPs, the permit must require adequate
monitoring to determine if the BMPs are performing as necessary. When developing
monitoring requirements, the NPDES authority should consider the variable nature of
stormwater as well the availability of reliable and applicable field data describing the
treatment efficiencies of the BMPs required and supporting modeling analysis.

Disaggregating Stormwater Sources in a WLA

As stated in the 2002 memorandum, EPA expects TMDL authorities will make
separate aggregate allocations to NPDES-regulated storm water discharges (in the form
of WLAs) and unregulated storm water (in the form of LAs). EPA also recognized that
the available data and information usually are not detailed enough to determine waste load
allocations for NPDES-regulated storm water discharges on an outfall-specific basis.

EPA still recognizes that decisions about allocations of pollutant loads within a
TMDL are driven by quantity and quality of existing and readily available water quality
data. However, today, TMDL writers may have better data or better access to data and,
over time, may have gained more experience since 2002 in developing TMDLs and
WLAs in a less aggregated manner. Moreover, since 2002, EPA has noted the difficulty
of establishing clear, effective, and enforceable NPDES permit limitations for sources
covered by WLAs that are expressed as single categorical or aggregated wasteload
allocations.,



Accordingly, for all these reasons, EPA recommends that WLAs for NPDES-
regulated stormwater discharges should be disaggregated into specific categories (e.g.,
separate WLAs for MS4 and industrial stormwater discharges ) to the extent feasible
based on available data and/or modeling projections. In addition, these disaggregated
WLAs should be defined as narrowly as available information allows (e.g., for MS4s,
separate WLAs for each one; and, for industrial sources, separate WLAs for different
sources or types of industrial sources or discharges.)

Where appropriate, EPA encourages permit writers to assign specific shares of the
wasteload allocation to specific permittees during the permitting process.

Using Surrogate for Pollutant Parameters When Establishing Targets for TMDL
Loading Capacity

Many waterbodies affected by stormwater discharges are listed as impaired under
Section 303(d) due to biological degradation or habitat alteration, rather than for specific
pollutants (e.g., metals, pathogens, sediment). Impairment can be due to pollutants where
hydrologic changes such as quantity of flow and variation in flow regimes are important
factors in their transport. Since the stormwater-source impairment is usually the result of
the cumulative impact of multiple pollutants and physical effects, it may be difficult to
identify a specific pollutant (or pollutants) causing the impairment. Using a surrogate
parameter in developing wasteload allocations for waters impaired by stormwater sources
may, at times, be the appropriate approach for restoring the waterbodies.

In the 2009 report Urban Stormwater Management in the United States, the
National Research Council suggests: “A more straightforward way to regulate stormwater
contributions to waterbody impairment would be to use flow or a surrogate, like
impervious cover, as a measure of stormwater loading . . . Efforts to reduce stormwater
flow will automatically achieve reductions in pollutant loading. Moreover, flow is itself
responsible for additional erosion and sedimentation that adversely impacts surface water

quality.”

Therefore, when developing TMDLs for receiving waters where stormwater
sources are the primary source of impairment, it may be suitable to establish a numeric
target for a surrogate pollutant parameter, such as stormwater flow volume or impervious
cover, that would be expected to provide attainment of water quality standards. This is
consistent with the TMDL regulations that specify that TMDLs can be expressed in terms
of mass per time, toxicity or other appropriate measure (40 C.F.R. §130.2(i)).

Where a surrogate parameter is used, the TMDL document must demonstrate the
linkage between the surrogate parameter and the documented impairment (e.g., biological
degradation). In addition, the TMDL should provide supporting documentation to
indicate that the surrogate pollutant parameter appropriately represents stormwater
pollutant loadings. Monitoring is an essential undertaking to ensure that compliance with
the effluent limitations occurs.



Recent examples of TMDLs using flow or impervious cover as surrogates for
pollutants in setting TMDL loading targets include: the Eagleville Brook (CT) TMDL
and the Barberry Creek (ME) TMDL which used impervious cover as a surrogate; and,
the Potash Brook (VT) TMDL which used stormwater flow volume as a surrogate.

Designating Additional Stormwater Sources to Regulate and Treating Load
Allocations as Wasteload Allocations for Newly Regulated Stormwater Sources

The 2002 memorandum states that “stormwater discharges from sources that are
not currently subject to NPDES regulation may be addressed by the load allocation
component of a TMDL.” Section 402(p)(2) of the Clean Water Act (CWA) requires
industrial stormwater sources, certain municipal separate storm sewer systems, and other
designated sources to be subject to NPDES permits. Section 402(p)(6) provides EPA
with authority to identify additional stormwater discharges as needing a permit.

In addition to the stormwater discharges specifically identified as needing an
NPDES permit, the CWA and the NPDES regulations allow for EPA and NPDES
authorized States to designate, additional stormwater discharges for regulation. See
40 CFR 122.26 (a)(9)()(C), (a}9)(i)(D), (b)(4)(iii), (b)(7)(iii), (b)(15)(ii) and
122.32(a)(2). Since 2002, EPA has become concerned that NPDES authorities have
generally not adequately considered exercising these authorities to designate for NPDES
permitting stormwater discharges that are currently not required to obtain permit
coverage but that are significant enough to be identified in the load allocation component
of a TMDL. Accordingly, EPA encourages permitting authorities to consider designation
of stormwater sources in situations where coverage under NPDES permits would afford a
more effective mechanism to reduce pollutants in stormwater discharges than available
nonpoint source control methods.

In situations where a stormwater source addressed in a TMDL’s load allocation is
not currently regulated by an NPDES permit but may be required to obtain an NPDES
permit in the future, the TMDL writer should consider including language in the TMDL
explaining that the allocation for the stormwater source is expressed in the TMDL as a
“Joad allocation” contingent on the source remaining unpermitted, but that the “load
allocation” would later be deemed a “wasteload allocation” if the stormwater discharge
from the source were required to obtain NPDES permit coverage. Such language, while
not legally required, would help ensure that the allocation is properly characterized by the
permit writer should the source’s regulatory status change. This will help ensure that
effluent limitations in a NPDES permit applicable to the newly permitted source are
consistent with the requirements and assumptions of the TMDL’s allocation to that
source.

Such recharacterization of a load allocation as a wasteload allocation would not
automatically require resubmission of the TMDL to EPA for approval. However, if the
TMDL’s allocation for the newly permitted source had been part of a single aggregated
or gross load allocation for all unregulated stormwater sources, it may be appropriate for
the NPDES permit authority to determine a wasteload allocation and corresponding



effluent limitation specific to the newly permitted stormwater source. Any additional
analysis used to refine the allocation should be included in the administrative record for
the permit. In such cases, the record should describe the basis for

(1) recharacterizing the load allocation as a wasteload allocation for this source and

(2) determining that the permit’s effluent limitations are consistent with the assumptions
and requirements of this recharacterized wasteload allocation. For purposes of this
discussion, it is assumed that the permit writer’s additional analysis or recharacterization
of the load allocation as a wasteload allocation does not change the TMDL’s overall
loading cap. Any change in a TMDL loading cap would have to be resubmitted for EPA
approval.

If you have any questions please feel free to contact us or Linda Boornazian,
Director of the Water Permits Division or Benita Best-Wong, Director of the Assessment
and Watershed Protection Division.

cc: Association of State and Interstate Water Pollution Control Administrators
Water Quality Branch Chiefs, Regions 1 - 10
Permits Branch Chiefs, Regions 1 - 10
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On November 12, 2010, the Environmental Protection Agency (EPA) issued 2 memorandum
entitled “Revisions to the November 22, 2002 Memorandum “Establishing Total Maximum Daily
Load (TMDL) Wasteload Allocations (WLAs) for Storm Water Sources and NPDES Permit
Requirements Based on Those WLAs”. The memorandum is available
at:  http://www.epa.gov/npdes/pubs/establishingtmdlwla_revision.pdf. The 2010 memorandum
reflects the considerable experience States and EPA have obtained in developing TMDLs and
stormwater permits since 2002.

A number of stakeholders expressed concern that they did not have the opportunity to
provide input before the memorandum was issued and have asked questions about the substance of
the memorandum. EPA is soliciting comments on the 2010 memorandum and will accept
comments until May 16, 2011. EPA plans to make a decision by August 15, 2011 to either retain
the memorandum without change, to reissue it with revisions, or to withdraw it.

A key issue addressed in the 2010 memorandum is the feasibility of including numeric
effluent limitations in National Pollutant Discharge Elimination System (NPDES) permits for
stormwater discharges. The 2002 memorandum stated that EPA expected that numeric effluent
limitations for stormwater discharges would be rarely used. The guidance provided in the 2010
memorandum recognizes developments over the past eight years and reflects current use of
numeric limitations in stormwater permits. EPA has found that the use of numeric effluent
limitations no longer is a novel or unique approach to stormwater permitting. As such, the 2010
memorandum reflects EPA’s view that there has been an incremental evolution of the stormwater
permits program and the TMDL program that has been occurring since 2002, such that numeric
effluent limitations are no longer as rare as they were in 2002.

Some stakeholders are concerned that the 2010 memorandum can be read as advising
NPDES permit authorities to impose end-of-pipe limitations on each individual outfall in a
municipal separate storm sewer system. In general, EPA does not anticipate that end-of-pipe
effluent limitations on each municipal separate storm sewer system outfall will be used frequently.
Rather, the memorandum expressly describes “numeric” limitations in broad terms, including
“numeric parameters acting as surrogates for pollutants such as stormwater flow volume or



percentage or amount of impervious cover.” In the context of the 2010 memorandum, the term
“numeric effluent limitation” should be viewed as a significantly broader term than just
end-of-pipe limitations, and could include limitations expressed as pollutant reduction levels for
parameters that are applied system-wide rather than to individual discharge locations, expressed as
requirements to meet performance standards for surrogate parameters or for specific pollutant
parameters, or could be expressed as in-stream targets for specific pollutant parameters. Under this
approach, NPDES authorities have significant flexibility to establish numeric effluent limitations
in stormwater permits.

EPA empbhasizes that the discussion in the November 12, 2010 memorandum is intended
solely as guidance to regulatory authorities as they implement CWA Programs. The statutory
provisions and EPA regulations described in this document contain legally binding requirements.
This memorandum is not a regulation itself, nor does not it change or substitute for those
provisions and regulations. Thus, it does not impose legally binding requirements on EPA, States,
or the regulated community, nor does it confer legal rights or impose legal obligations upon any
member of the public. In the event of a conflict between the discussion in this document and any
statute or regulation, this document would not be controlling.

The general description provided here may not apply to a particular situation based upon
the circumstances. Interested parties are free to raise questions and objections about the substance
of this guidance and the appropriateness of the application of this guidance to a particular situation.
EPA and State permit writers and other decision makers retain the discretion to adopt approaches
on a case-by-case basis that differ from those described in this guidance where appropriate.

Comments on the November 12, 2010, memorandum should be submitted by May 16,
2011 by either:

e Email to weiss.kevin@epa.gov

e Mail: Kevin Weiss
Water Permits Division
U.S. Environmental Protection Agency
Room 7334 EPA East
1200 Pennsylvania Avenue, NW
Washington DC 20460

If additional information is necessary, please contact Kevin Weiss at (202) 564-0742.
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April 18, 2011

VIA ELECTRONIC MAIL and FEDEX

Kevin Weiss
Water Permits Division
U.S. Environmental Protection Agency
Room 7334 EPA East

- 1200 Pennsylvania Avenue, NW
Washington, D.C. 20460
weiss.kevin@epa.gov

Re:  Comments on Propriety of November 12, 2010 EPA Memorandum Entitled
“Revisions to the November 22, 2002 Memorandum ‘Establishing Total
Maximum Daily Load (TMDL) Wasteload Allocations (WLAs) For Stormwater
Sources And NPDES Permit Requirements Based On Those WLAs ™

Dear Mr. Weiss:

These comments are being submitted on behalf of the Cities of Signal and Downey, along
with the ad hoc group of Los Angeles County cities known as the “Coalition for Practical
Regulation” or “CPR.” (The Cities of Signal Hill, Downey and the CPR Cities are collectively
referred to herein as the “Cities.”) These comments are being submitted in response to EPA’s
March 17, 2011 Notice of Public Comment on the Environmental Protection Agency’s (“EPA”)
November 12, 2010 Memorandum entitled “Revisions to the November 22, 2002 Memorandum
‘Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations (WLAs) For Storm
Water Sources And NPDES Permit Requirements Based On Those WLAs’” (hereafter, “2010
Memorandum), and are intended to supplement and further reinforce oral and written comments
previously submitted to EPA on one or more of the Cities’ behalf in response to the 2010
Memorandum.

' CPR consists of over 40 Los Angeles County cities that have come together to work with

their Regional and State Boards, as well as EPA, to help develop effective and practical urban
runoff regulations. The following Los Angeles County cities are present members of CPR:
Arcadia, Artesia, Baldwin Park, Bell Gardens, Bellflower, Carson, Cerritos, Commerce, Covina,
Diamond Bar, Downey, Gardena, Hawaiian Gardens, Industry, Irwindale, La Canada F lintridge,
La Mirada, Lakewood, Lawndale, Lynwood, Monterey Park, Norwalk, Palos Verdes Estates,
Paramount, Pico Rivera, Pomona, Rosemead, Santa Fe Springs, San Gabriel, Sierra Madre,
Signal Hill, South El Monte, South Gate, South Pasadena, Vernon, Walnut, West Covina and
Whittier.

611 Anton Blvd, Suite 1400, Costa Mesa, CA 92626
PO Box 1950, Costa Mesa, CA 92628-1950 | 714-641-5100 | Fax _714-546—9035 227/065121-0080
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For the record and your convenience, enclosed herewith please find a Briefing Paper,
along with the enclosures thereto, previously provided by Council Member Larry Forrester
(presently Mayor) of the City of Signal Hill to Mr. James Hanlon, Director, EPA Office of
Wastewater Management, at a meeting in December of 2010 in Washington D.C. (Exhibit “1”
hereto). Also enclosed please find a follow-up letter in connection with such meeting sent to
Mr. Hanlon and dated January 4, 2011 (Exhibit “2”). The Cities appreciate the opportunity
provided by EPA in its March 17, 2011 Notice requesting public comments, and based on the
comments herein (and others submitted or to be submitted by other agencies) the Cities
respectfully request that EPA “withdraw” its 2010 Memorandum.

The requested withdraw of the 2010 Memorandum is based on the following reasons, as
further elaborated upon below, as well as on the grounds articulated in the attached comments
previously submitted to EPA.

(D) Because, as explained in EPA’s 2002 Guidance Memorandum (2002
Memorandum), stormwater discharges have been and remain highly variable both in frequency
and duration, adopting a general guidance policy which recommends the imposition of numeric
effluent limitations on stormwater discharges, where feasible, whether as traditional end of pipe
numeric effluent limits, receiving water numeric limits, surrogate parameters, or other numeric
effluent limits, is contrary to the spirit and intent of the Clean Water Act, and will, in most
cases, result in the imposition of requirements that are wholly unachievable and economically
prohibitive. '

(2) EPA wrongly claims in its 2010 Memorandum that the imposition of numeric
effluent limits will “create objective and accountable means Jor controlling stormwater
discharges.” Yet, it is self-evident that the mere imposition of numeric limits will not change the
“means for controlling” stormwater volumes or constituent concentrations, and EPA has failed
to explain in the 2010 Memorandum what “considerable experience,” i.e. evidence, exists to
show that in most instances, “compliance” with numeric effluent limits by municipalities
throughout the Country is “feasible,” especially during major storm events.

3) The 2010 Memorandum is ambiguous on what it means to impose numeric limits
“where feasible.” Are the several references to “where feasible” intended to refer to the
“feasibility” of cities to “comply” with numeric effluent limitations, or are they instead intended
to address the “feasibility” of permit writers to technically “prescribe” or “establish” numeric
limits, regardless of their attainability, within municipal NPDES Permits, or both?

(4)  The fundamental premise in the 2010 Guidance Memorandum for the
recommendations to include numeric limits, is that wasteload allocations should be incorporated
into MS4 Permits as numeric effluent limits whenever stormwater is found to have the
“reasonable potential” to cause or contribute to a water quality standard exceedance. This
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premise, however, is fundamentally flawed. In fact, whenever a TMDL has been developed, the
water quality standards in issue are already being exceeded, and thus the “reasonable potential”
for an exceedance would exist, by definition, in every instance where a TMDL is in place.
Further, there is nothing in federal law that requires or even suggests that numeric effluent limits
(whether end of pipe numeric effluent limits, surrogate parameters, or otherwise) must be used in
municipal NPDES permits whenever there is a “reasonable potential” for an exceedance from
urban runoff.

A. A . Guidance Memorandum Suggesting That Numeric Effluent
Limitations Should Be Generally Utilized In Municipal NPDES
Permits Is Contrary To The Spirit And Intent Of The Clean Water
Act And Will, In Most Instances, Result In The Imposition Of
Requirements That Are Unachievable And Economically Prohibitive.

EPA concludes in its 2010 Memorandum that it must revise its 2002 Memorandum
because, “[s]ince 2002, States and EPA have obtained considerable experience in developing
TMDLs and WLAs that address stormwater issues” (2010 Memorandum, p. 1), and because
“[s]ince 2002, many NPDES authorities have documented the contributions of stormwater
discharges to water quality impairment and have identified the need to include clearer permit
requirements in order to address these impairments.” (/d. at p 2.) EPA then recommends in its
2010 Memorandum that: “NPDES permitting authorities use numeric effluent limitations
where feasible as these types of effluent limitations create objective and accountable means Sor
controlling stormwater discharges.” (Id. atp. 3.)

First, it must be recognized that the primary basis for the critical finding in the 2002
Memorandum that numeric limits should only be used in stormwater permits in “rare instances,”
was based on the understanding that storm events “are highly variable in frequency and duration
and are not easily characterized.” (2001 Memorandum, p.4). Yet, nothing in the 2010
Memorandum refutes this finding that storm events remain highly variable in “frequency and
duration.” Nor does EPA point to any new evidence in its 2010 Memorandum that would even
suggest that numeric effluent limits in stormwater permits, whether an end of pipe numeric
effluent limit, a receiving water numeric effluent limit, a surrogate parameter, or otherwise, can
effectively be achieved by municipalities located in any significant segment of the Country, let
alone California.

~ In addition, it is clear that when the Clean Water Act was amended in 1987 expressly to
add requirements for storm water discharges, that Congress purposefully and specifically
distinguished the permitting requirements to be applied to industrial discharges from those to be
applied to stormwater discharges. Congress was particularly careful to make clear that the Clean
Water Act does not require that numeric effluent limits be used as the norm in stormwater
permits. Yet, the 2010 Memorandum is suggesting precisely that, i.e. it is recommending that
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numeric effluent limitations be used as the norm any time a total maximum daily load or
“TMDL” has been developed.

For example, in BI4 of San Diego County v. State Board (2004) 124 Cal.App.4th 866, the
California Court of Appeal expressly recognized that the Clean Water Act (“CWA” or “Act”)
was written to treat municipal stormwater dischargers differently than industrial Stormwater
dischargers, and that numeric effluent limits are not the norm for stormwater dischargers,:

“In 1987, Congress amended the Clean Water Act to add
provisions that specifically concerned NPDES permit
requirements for storm sewer discharges. [Citations.] In these
amendments, enacted as part of the Water Quality Act of 1987,
Congress distinguished between industrial and municipal
storm water discharges. . .. With respect to municipal storm
water discharges, Congress clarified that the EPA has the
authority to fashion NPDES permit requirements to meet
water quality standards without specific numeric effluent
limits and instead to impose “controls to reduce the discharge
of pollutants to the maximum extent practicable.”

(Id. at 874, citing 33 U.S.C. § 1342 (p)(3)(B)(iii) and Defenders of Wildlife v. Browner (9th Cir.
1999) 191 F.3d 1159, 1163 (“Defenders”) (bolding added, italics in original).)

In Defenders, the Ninth Circuit similarly emphasized the different approach taken by
Congress for stormwater discharges versus traditional industrial dischargers, finding that
“industrial discharges must comply strictly with state water-quality standards,” while
Congress chose “not to include a similar provision for municipal storm-sewer discharges.”
(191 F.3d at 1165, emphasis added.) In fact, the Defenders’ Court held that “33 U.S.C.
§ 1342(p)(3)(B) is not merely silent regarding whether municipal discharges must comply with
33 U.S.C. § 1311,” but instead “replaces the requirements of § 1311 with the requirement that
municipal storm-sewer dischargers ‘reduce the discharge of pollutants to the maximum extent
practicable.” The Defenders’ Court, therefore, concluded that “the statute unambiguously
demonstrates that Congress did not require municipal storm-sewer discharges to comply
strictly with 33 U.S.C. § 1311()(1)(C).” (Id. at 1165.)

In the case of Divers’ Environmental Conservation Organization v. State Water
Resources Control Board (Divers’ Environmental) (2006) 145 Cal.App.4th 246, the plaintiff
brought suit claiming that an NPDES Permit issued to the United States Navy by the San Diego
Regional Board was contrary to law because it did not . incorporate wasteload allocations
(“WLAs”) from a TMDL as numeric effluent limits into the Navy’s permit. After discussing the
relevant requirements of the Clean Water Act, as well as governing case authority, the Court of
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Appeal acknowledged that in regulating stormwater permits, EPA “has repeatedly expressed a
preference for doing so by the way of BMPs, rather than by way of imposing either
technology-based or water quality-based numerical limitations.” (Id. at 256.) The Court went
on to find that “it is now clear that in implementing numeric water quality standards, such as
those set forth in CTR, permitting agencies are not required to do so solely by means of a
corresponding numeric WQBEL’s.” (Id. at 262.)

Still more authority for the proposition that numeric limits are not to be the norm for
stormwater permits, is the recent Oregon Appellate Court decision in Tualatin River Keepers, et
al. v. Oregon Department of Environmental Quality (2010) 235 Ore. App. 132 (“Tualatin
River”). In Tualatin River, similar to the Divers’ Environmental case, the Oregon Court of
Appeal considered the need for WLAs from TMDLs to be enforced as strict numeric effluent
limits within a stormwater permit. The petitioners argued that the Oregon Department of
Environmental Quality (“DEQ™) had erred when it issued a permit that did not “specify
wasteload allocations in the form of numeric effluent limits.” (/d. at 137.) Initially, the Oregon
Court discussed the purpose of a TMDL, noting that TMDLs are required to be established for
pollutants and waters of the State that are identified pursuant to section 13 13(d) of the CWA, and
went on to address petitioners’ contention that the wasteload allocations were required under
State law to have been incorporated into the Permit “in a meaningful way,” i.e., according to the
petitioners, through the use of numeric effluent limits. (/d. at 147-148.)

What was not even argued in Tualatin was that federal law required the WLAs from a
TMDL to be incorporated into a municipal NPDES Permit as “numeric effluent limitations.”
Instead, the Court found that under the CWA, best management practices were considered to be
a “type of effluent limitation,” and that such best management practices were authorized to be
used pursuant to the CWA, section 33 U.S.C. § 1342(p), as a means of controlling “storm water
discharges.” (Id. at 141-142, citing 33 U.S.C. § 1342(p) and 40 CFR § 122.44(k)(2)-(3).) The
Court in Tualatin River concluded that Oregon law also did not require that TMDLs be enforced
through the use of numeric effluent limits, finding as follows:

The applicable TMDLs in this case set forth specific wasteload
allocations for municipal storm water. The permits at issue, in
turn, indicate the bodies of water for which TMDLs and wasteload
allocations have been established and reference the specific TMDL
for those bodies of water. The permits provide in the “adaptive
management” section that, “[wlhere TMDL wasteload
allocations have been established for pollutant parameters
associated with the permittee’s [municipal separate storm
sewer system] discharges, the permittee must use the estimated
pollutant load reductions (benchmarks) established in the
[storm water management plan] to guide the adaptive
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management process.”. .. Adequate progress toward
achieving assigned wasteload allocations will be demonstrated
through the implementation of best management practices that
are targeted at TMDL-related pollutants.” Pursuant to that
section, permittees must evaluate progress toward reducing
pollutant loads “through the use of performance measures and
pollutant load reduction benchmarks developed and listed in
the [stormwater management plan].”

(Id. at 148-149, emphasis added.)

Furthermore, it should not go unnoticed that it has long since been the policy of the State
of California not to require the use of numeric limits in stormwater permits, but rather to instead
only apply the MEP standard through the use of an iterative BMP process. (See, e.g.,
Exhibit “3,” State Board Order No. 91-03, p. 30-31 [“We .. . . conclude that numeric effluent
limitations are not legally required. Further, we have determined that the program of
prohibitions, source control measures and ‘best management practices’ set Sforth in the permit
constitutes effluent limitations as required by law.”]; Exhibit “4,” State Board Order No. 91-04,
p. 14 [“There are no numeric objectives or numeric effluent limits required at this time, either in
the Basin Plan or any statewide plan that apply to storm water discharges.”]; Exhibit “5.” State
Board Order No. 96-13, p. 6 [“federal laws does not require the [San Francisco Reg. Bd] to
dictate the specific controls.”]; Exhibit “6,” State Board Order No. 98-01, p. 12 [“Stormwater
permits must achieve compliance with water quality standards, but they may do so by requiring
implementation of BMPs in lieu of numeric water quality-based effluent limitations.”);
Exhibit “7,” State Board Order No. 2000-11, p. 3 [“In prior Orders this Board has explained
the need for the municipal storm water programs and the emphasis on BMPs in lieu of
numeric effluent limitations.”]; Exhibit “8.” State Board Order No. 2001-15, p. 8 [“While we
continue to address water quality standards in municipal storm water permits, we also continue
to believe that the iterative approach, which focuses on timely improvements of BMPs, is
appropriate.”]; Exhibit “9,” State Board Order No. 2006-12, p. 17 [“Federal regulations do not
require numeric effluent limitations for discharges of storm water”]; Exhibit “10,” Stormwater
Quality Panel Recommendations to The California State Water Resources Control Board — The
Feasibility of Numeric Effluent Limits Applicable to Discharges of Stormwater Associated with
Municipal, Industrial and Construction Activities, June 19, 2006, (“California Numeric Limits
Panel”) p. 8 [“It is not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and in particular urban dischargers.”]; and Exhibit “11.” an April 18, 2008
letter from the State Board’s Chief Counsel to the Commission on State Mandates, p. 6 [“Most
NPDES Permits are largely comprised of numeric limitations for pollutants. ... Stormwater
permits, on the other hand, usually require dischargers to implement BMPs.”).)
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From the above, it is crystal clear that there is a consensus among the courts that federal
law envisions treating stormwater discharges differently than traditional industrial waste
discharges, i.e., that stormwater discharges are only required to comply with a maximum extent
practicable standard rather than achieve compliance with numeric effluent limits. It is further
clear from the above that it has long been the policy of the State of California that because of the
variability of the frequency, intensity and duration of storm events and other unique aspects of
urban runoff, that “it is not feasible at this time to set and enforce numeric effluent criteria Sfor
municipal BMPs and in particular, urban dischargers.” (California Expert Numeric Limits
Panel, Exhibit “10,” p. 8.)

In a State of California Memorandum issued by the Office of Chief Counsel for the State
Water Resources Control Board, subject “Definition of ‘Maximum Extent Practicable,”” and
dated February 11, 1993 (Exhibit “12” hereto — hereafter “MEP Memo”), the State Board’s Chief
Counsel’s Office concluded as follows:

On its face, it is possible to discern some outline of the intent of
Congress in establishing the MEP standard. First, the requirement
is to reduce the discharge of pollutants, rather than totally
prohibit such discharge. Presumably, the reason for this standard
(and the difference from the more stringent standard applied to
industrial dischargers in Section 402(p)(3)(A), is the knowledge
that it is not possible for municipal dischargers to prevent the
discharge of all pollutants in storm water. (MEP Memo, p. 2,
bolding added, underlining in original.)

In a fairly recent draft technical document issued by EPA and entitled “TMDL
Stormwater Handbook,” November 2008 (Exhibit “13” hereto, hereafter “EPA Draft
Handbook”), a document issued just 2 years prior to the date the 2010 Memorandum was issued,
EPA provided explicit guidance to assist in the development of: “TMDL implementation plans
that connect WLAs and stormwater permits by either (1) including specific recommendations
(e.g., performance standards, management measures) for implementing WLAs, or (2)
providing technical information for permit writers and permittees on how to analyze, select, and
implement provisions to implement the WLAs.” (EPA Draft Handbook, p. 1.) In this Draft
Handbook, EPA specifically references and quotes from the 2002 Memorandum, stating that:
“EPA expects that most WQBELs for NPDES-regulated municipal and small construction
storm water discharges will be in the form of BMPs, and that numeric limits will be used only
in rare instances.” (EPA Draft Handbook, p. 133; emph. added.)

In light of the clear directive of Congress in amending the Clean Water Act in 1987 to
include a different standard than is to be applied for industrial waste discharges, ie. the
“maximum extent practicable” standard, as well as the plethora of federal and state authority
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upholding this Congressional intent that stormwater dischargers are to be held to a different
standard, and given EPA’s own recognition in its 2002 Memorandum and in its Draft Handbook
that “stormwater dischargers . . . are highly variable in frequency and duration,” the adoption of a
guidance policy at this time for the entire Country that generally “NPDES permitting authorities -
use numeric effluent limitations where feasible as these types of effluent limitations create
objective and accountable means for controlling stormwater discharges” (2010 Memorandum,
p. 3), is directly contrary to the spirit and intent of the Clean Water Act and should be
withdrawn.

The practical reality is that in 2002 when EPA issued its 2002 Memorandum, and in 2008
when EPA issued its Draft Handbook, stormwater discharges were and to this day remain
“highly variable in frequency and duration.” As such, it is only “feasible” in “rare instances” for
storm water dischargers to meet numeric effluent limitations. For this precise reason, Congress
unambiguously chose to require the application of a “maximum extent practicable” standard for
stormwater permittees, rather than a standard of requiring strict compliance with numeric
effluent limits. (Defenders, supra, 191 F.3d 1159, 1163.) Moreover, the legal and practical
problems with applying numeric effluent limits to municipalities, exist regardless of whether the
numeric effluent limits in issue are traditional end of pipe concentration based numbers,
receiving water numeric effluent limits, numeric limits from surrogate parameters, or otherwise.

With the adoption of the Clean Water Act, Congress purposely chose not to require
municipalities to strictly comply with water quality standards, regardless of whether those
standards are transformed into any form of numeric effluent limit. Congress chose to regulate
storm water differently because it is different, i.e., it is highly variable in duration and frequency,
and municipalities do not generate the discharge, and do not have the level of control over the
discharge as a traditional industrial waste discharger has so as to take steps to strictly meet water
quality standards. Further, stormwater dischargers are far more diverse with countless point
source locations spanning over vast areas of land. Strict compliance with water quality standards
(in whatever manner they may be translated into as numeric effluent limitations for purposes of a
stormwater NPDES Permit) were not contemplated by Congress and should not, therefore, be
recommended by EPA. As the State Board’s Chief Counsel long ago recognized, “it is not
possible for municipal dischargers to prevent the discharge of all pollutants in storm water.”
(Exhibit “12”, MEP Memo p. 2.)

Evidence of the practical problems with municipalities achieving numeric storm water
limits, as well as the economic impracticability of doing so, are, in part, reflected in a study
prepared by the University of Southern California, School of Engineering and School of Policy,
Planning and Development, entitled “An Economic Impact Evaluation of Proposed Stormwater
Treatment for Los Angeles County,” and dated November 2002 (USC. Study, Exhibit “14”
hereto). The USC Study authors evaluated the expected economic impacts on municipalities of
meeting water quality standards in the Los Angeles Region. This multidisciplinary team of USC
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experts then prepared “an independent, comprehensive assessment of the regulatory
requirements and projected stormwater treatment costs in the Los Angeles Region.” (USC
Study, p. 3.) The USC Study concluded “that advanced treatment of storm flows will likely be
required to meet current and anticipated federal and state water quality standards. Such
treatment will be extremely costly and will generate significantly negative economic
consequences [for the Region].” (/d. atp. 1.) The principle findings of the Study are as follows:

e The capital costs required to build new collection and treatment facilities
range from $43.7 billion to treat flows from about 70% of the historic
average annual storm events to $283.9 billion for 97% of the expected storm
events.

e The net economic impacts depend on the period studied, a 15-year
construction period, or a subsequent period of operations. In the first
period, losses range from over 22,000 full-time jobs per year to treat 70% of
the annual storm events to 139,000 full-time jobs per year to achieve 97%
storm event coverage. The corresponding annual job losses for post-
construction plant operations and maintenance range from 59,000 jobs to
over 382,000.

k % %k

e The 20-year present value (cost) of the net economic impacts to each L.A.
County household for these required storm water facilities range from about
-$6,670 to treat the smallest 70% of storms to -$41,760 to treat 97% of the
expected annual storm event.

(Exhibit “14,” USC Study, Study Overview, p. 1.)

EPA’s guidance in its 2010 Memorandum is accordingly not only contrary to the spirit
and intent of the Clean Water Act, it is contrary to reality as EPA is recommending compliance
with practically “unachievable” requirements that are “economically” prohibitive.

B. The Imposition Of Numeric Limits On The Assumption They Will
Result In More “Objective And Accountable Means For Controlling
Stormwater Discharges” Is Practically Inaccurate And No Evidence
Exists to Show “Compliance” is Even Feasible.

The alleged bases for EPA’s reversing of its conclusions in its 2002 Memorandum that
“for NPDES-regulated municipal and small construction stormwater discharges effluent limits
should be expressed as best management practices (BMPs) or other similar requirements, rather
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than as numeric effluent limits,” and that numeric effluent limits should only be used “in rare
instances (2002 Memorandum, p. 4), are several. First, EPA asserts in its 2010 Memorandum
that “States and EPA have obtained considerable experience in developing TMDLs and WLAs
that address stormwater sources.” (2010 Memorandum, p.1.) Of course considerable
experience in developing TMDLs does not equate to considerable experience in implementing
BMPs that can achieve compliance with numeric effluent limitations in stormwater permits.

A second reason provided by EPA for changing its guidance on the use of numeric
effluent limitations in stormwater permits is that “the technical capacity to monitor stormwater
and its impacts on water quality has increased.” (/d.) Again, however, the technical capacity to
“monitor” stormwater does not equate to the technical capacity to implement BMPs that will
achieve compliance with “numeric effluent limitations.”

A third reason provided for the change in recommendations on the use of numeric
effluent limitations was that “better information on the effectiveness of stormwater controls to
reduce pollutant loadings and adverse water quality impairments is now available.” ({d.) Yet,
the availability of “better information on the effectiveness of stormwater controls” similarly does
not equate to further evidence to show that stormwater permittees can achieve compliance with
numeric effluent limitations in most instances.

EPA concludes its reasoning for recommending numeric effluent limitations in
stormwater permits as follows: “EPA recommends that NPDES permitting authorities use
numeric effluent limitations where feasible as these types of effluent limitations create objective
and accountable means for controlling stormwater discharges.” (2010 Memorandum, p. 3.)
However, nowhere in the 2010 Memorandum is there any support provided for the conclusion
that imposing numeric limits will result in any methodology or other “means for controlling”
stormwater discharges. Further, municipalities in Los Angeles County have been developing and
implementing improved best management practices throughout that Region for over 20 years,
and while they have experienced significant improvements in water quality over this time period,
the process has been a long, adaptive and iterative one, and should continue to be so as reflected
in EPA’s 2002 Memorandum. (See 2002 Memorandum, p. 5.)

Simply recommending the imposition of numeric effluent limitations within stormwater
permits will not change the technical, practical or economic viability of meeting water quality
standards, i.e., contrary to EPA’s assertion in the 2010 Memorandum, it will not result in more
“accountable means for controlling stormwater discharges.” (2010 Memorandum, p 3.) There is
no magic wand that can be waved nor general edict that may be imposed that will enable
municipalities to overnight “control” stormwater discharges in a fashion that will lead to
compliance with any numeric effluent limitation, regardless of its form. Instead, the most likely
consequence of including numeric effluent limitations in stormwater permits is a flood of third
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party lawsuits by the environmental community, as well additional enforcement actions by
overseeing regulatory agencies, all of which will only benefit lawyers and not the environment.

In sum, there is no evidence in the 2010 Memorandum, nor any other evidence that
appears to exist at this time, that “compliance” with numeric effluent limitations in whatever
form they may take, is “feasible” in most instances. Nor is there any logic to EPA’s conclusion
that numeric effluent limitations should be used “where feasible” because “these types of
effluent limitations create... accountable means for controlling stormwater discharges.”
Merely imposing numeric effluent limitations will not ensure improved water quality, nor
compliance with water quality standards. Instead under the present circumstances, imposing
numeric effluent limitations will only ensure increased enforcement action and needless third
party litigation with even more dollars being expended on litigation, and fewer dollars being
available for improving water quality.

C. The 2010 Memorandum Is Ambiguous On What It Means To Use
Numeric Effluent Limitations “Where Feasible.”

In several instances in the 2010 Memorandum, EPA “recommends that, where feasible,”
the NPDES permitting authority is to include numerical effluent limitations in stormwater
permits. (See, e.g., 2010 Memorandum, p. 2; p. 3 and p4.) As discussed above, however, the
recommendation to use numeric effluent limitations “where feasible,” is a change in EPA’s
guidance from its 2002 Memorandum “that numeric limitations will be used only in rare
instances.” (2002 Memorandum, p. 4.)

There are at least two ways, if not more, to interpret the reference in the 2010
Memorandum for numeric effluent limitations to be used “where feasible.” The first would be
the assumption that the reference to “where feasible” is a reference to where “compliance” is
feasible. However nowhere in the 2010 Memorandum does it explain that the reference to
“where feasible” is a reference to “compliance” being feasible.

In addition, assuming the 2010 Memorandum reference to “where feasible” is to feasible
“compliance,” there is no discussion as to whether this feasibility is to be a “technical” feasibility
analysis, an “economic” feasibility analysis, or a combination of the two.

Nor is there any consideration given, if the “feasibility” is to include a consideration of
the “economic” feasibility of achieving the limit, to whether such an analysis is to include an
analysis based on the economic viability/financial means of the City in issue, inclusive of any
federal or State grants that may be available, if any, for the particular requirement. For example,
if the city in question is a small city that is experiencing significant economic difficulties (as
most cities presently are throughout Los Angeles County and in fact throughout the Nation)
should these economic difficulties be factored in to the determination of whether “compliance”
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with the numeric limit is “feasible.” (See e.g. City of Burbank v. State Board (2005) 35 Cal.4th
613, 618 [finding that under California Law, the “discharger’s cost of compliance” must be
considered before imposing permit requirements that are not required under federal law].)

An alternative reading of EPA’s recommendation for using numeric effluent limitations
“where feasible,” is that the “feasibility” is in the “prescribing” or “establishing” of the numeric
effluent limitation itself, i.e. whether sufficient technical information, monitoring data and
knowledge with respect to the fate and transport of the pollutant in question exists to “prescribe”
or “establish” the numeric effluent limitation for purposes of a stormwater NPDES Permit. The
reference in the 2010 Memorandum that the States and EPA have obtained “considerable
experience” in developing TMDLs since 2002, as well as the contention that the “technical
capacity to monitor stormwater and its impacts on water quality has increased,” both suggest that
EPA’s use of the term “where feasible” may be intended as meaning that the “prescribing” or
“establishment” of the “numeric limitations” themselves must be “feasible,” rather than meaning
that “compliance” with the numeric limitations must be “feasible.”

EPA’s 2010 Memorandum is largely ambiguous as to what is intended by its multiple
references to “where feasible.” For this reason as well, and particularly given the importance of
this issue, the Cities again respectfully request that the 2010 Memorandum be withdrawn.

D. The Basic Premise In The 2010 Memorandum That Numeric Limits
Are Legally Needed Whenever Stormwater Is Found To Have The
“Reasonable Potential” To Cause Or Contribute To An Exceedance,
Is Fundamentally Flawed.

In several locations in the 2010 Memorandum, EPA recommends the use of numeric
effluent limitations where, “the NPDES authority determines that MS4 discharges and/or small
construction stormwater discharges have the reasonable potential to cause or contribute to water
quality standards excursions.” (See eg 2010 Memorandum, p.3, citing 40 CFR
122.44(d)(1)(iii).) In fact, the reliance upon this regulation to recommend numeric limits appears
to be a fundamental underpinning for EPA’s legal analysis and its conclusion that numeric limits
be included in stormwater permits. Yet, this logic is inherently flawed.

Under the Clean Water Act, a TMDL is to be established once a water body has been
listed as being “impaired” for a particular pollutant. (33 U.S.C. § 1313(d)(1)(C) and (D).) The
purpose of the TMDL is to set the specified maximum amount of pollutant which “can be
discharged or ‘loaded’ into the waters at issue from all combined sources,” and with “specific
portions of the total load allocated to individual point sources.” (Dioxin/Organochlorine CTR v.
Clark (9th Cir. 1995) 57 F.3d 1517, 1520.) Thus, the very nature of a TMDL assumes that there
has already been an exceedance of the water quality standards for the subject water body, and
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that the discharger is to be assigned a wasteload allocation in order to limit the amount of said
pollutant being discharged so as to obtain compliance with the standards.

Accordingly, any time there is a need for a TMDL, by definition the parties that are
assigned wasteload allocations under the TMDL will have the “reasonable potential” to “cause or
contribute to” an exceedance. As such, EPA’s consistent reliance upon the “reasonable
potential” language in the federal regulation, as legal support for recommending the inclusion of
numeric limits in stormwater permits, is fundamentally flawed, as in each instance in which a
TMDL has been adopted, all dischargers that are assigned a wasteload allocation will
automatically have the “reasonable potential” to cause or contribute to an exceedance. However,
neither the Clean Water Act nor federal regulations require permitting urgencies to abandon the
MEP standard simply because a TMDL is in effect or because there is some other “reasonable
potential” for an exceedance. And, in fact, as discussed at length above, Congress was clear that
the Clean Water Act does not require the use of numeric limitations in storm water permits.

In sum, the very purpose of a TMDL is to address exceedances of water quality
standards, meaning the “reasonable potential” of an “excursion” would exist in every instance
envisioned in the 2010 Memorandum. For this reason, if the “reasonable potential” logic were
followed, the numeric effluent limitations in stormwater permits would appear to be
recommended by EPA every time a TMDL is in effect. Given that this logic is fundamentally
flawed, but yet seems to be a critical legal underpinning for issuance of the 2010 Memorandum,
the Cities respectfully request that the 2010 Memorandum be withdrawn.

E. Conclusion

In light of the above and the previously submitted comments and supporting
documentation, as well as the various other comments that have been and will be submitted by
municipalities and other agencies and organizations throughout the Country in opposition to
EPA’s 2010 Memorandum, the Cities herein respectfully request that the 2010 Memorandum be
withdrawn and that the guidance provided under the 2002 Memorandum regarding using
numeric limits only in “rare instances,” be reinstated. '

Sincerely,
RUTAN & TUCKER, LM
(L
Richard Montevideo
RM:jlk
Enclosures

Exhibit List and Exhibits 1-14 (on compact disk) in support of Comments
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Briefing Paper and enclosures thereto, presented by Signal Hill 1
Vice Mayor Larry Forrester to James Hanlon, Director, EPA Office
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Letter from Signal Hill Vice Mayor Larry Forrester to James 2
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State Board Order No. 91-03 3
State Board Order No. 91-04 4
State Board Order No. 96-13 5
State Board Order No. 98-01 6
State Board Order No. 2000-11 7
State Board Order No. 2001-15 8
State Board Order No. 2006-12 9
Stormwater Quality Panel Recommendations to The California 10
State Water Resources Control Board — The Feasibility of
Numeric Effluent Limits Applicable to Discharges of Stormwater
Associated with Municipal, Industrial and Construction Activities,
June 19, 2006
April 18, 2008 letter from the State Board’s Chief Counsel to the 11
Commission on State Mandates
State of California Memorandum issued by the Office of Chief 12

Counsel for the State Water Resources Control Board, subject
“Definition of ‘Maximum Extent Practicable,” February 11, 1993
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R U | AN ' Richard Montevideo
Direct Dial: (714) 662-4642

ATTORNEYS AT LAW E-mail: rmontevideo@rutan.com

June 4, 2010

VIA ELECTRONIC MAIL
AND MESSENGER

Mr. Man Voong

California Regional Water Quality Control Board
Los Angeles, Region 9

320 West Fourth Street, Suite 200

Los Angeles, CA 90013

Re:  Comments on Proposed Amendment to the Water Quality Control Plan for the
Los Angeles Region to Incorporate TMDLs for Bacteria in the Los Angeles River

Dear Mr. Voong: .

Attached please find the Legal Comments (together with our List of Exhibits and copies
of Exhibits in support of the Comments) which are being submitted on behalf of the Cities of
Arcadia, Bellflower, Carson, Cerritos, Claremont, Commerce, Downey, Duarte, Glendora,
Hawaiian Gardens, Irwindale, Lawndale, Lynwood, Monterey Park, Paramount, Santa Fe
Springs, Signal Hill, Vernon, and Whittier (“Cities”), regarding the proposed Basin Plan
Amendment to Incorporate Total Maximum Daily Loads (“TMDLs”) for Bacteria for the Los
Angeles River Watershed. :

Because your office is closed today (June 4, 2010 — even though June 4 is the deadline
provided by your office for the Comments to be received), you had confirmed to this office on
June 3™ that the voluminous exhibits provided in support of these Comments would be accepted
as being timely submitted if received on June 7, 2010, so long as we would also agree to copy
the Exhibits onto CDs, which we have done. :

Accordingly, we are forwarding to you electronically today, a copy of the Comments and
the List of Supporting Exhibits, and will messenger to your office on Monday morning, June 7,
paper copies of the Comments and List of Exhibits, along with a copy on compact disks of all
Exhibits, as well as paper copies of all Exhibits except Exhibit “9” (the Administrative Record in
the Arcadia Case — which is on four CDs) and Exhibit “52” (a DVD of a Tonight Show skit on
the Los Angeles River).

Rutan & Tucker, LLP | 611 Anton Blvd, Suite 1400, Costa Mesa, CA 92626

PO Box 1950, Costa Mesa, CA 92628-1950 | 714-641-5100 | Fax 714-546-9035 227/065121-0081
1096926.01 a06/04/10

Orange County | Palo Aito | www.rutan.com
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We thank you for your assistance and cooperation in this matter, and ask that you contact
this office if you have any questions or need anything further in this regard.

Sincerely,

RUTAN & TUCKER, LLP -

(S0 ) b

Richard Montevideo
RM:clc
Enclosures
cc: Mr. Kenneth C. Farfsing
Robert Bower, Esq.
Peter J. Howell, Esq.
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Richard Montevideo, Esq.
Rutan & Tucker, LLP
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Telephone No.: Direct Dial: (714) 662-4642
Facsimile No.: 714-546-9035

Submitted on behalf of the
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L INTRODUCTION

These comments are being submitted on behalf of the Cities of Arcadia, Bellflower,
Carson, Cerritos, Claremont, Commerce, Downey, Duarte, Glendora, Hawaiian Gardens,
Irwindale, Lawndale, Lynwood, Monterey Park, Paramount, Santa Fe Springs, Signal Hill,
Vernon, and Whittier (hereafter, collectively “Cities”), in response to the California Regional
Water Quality Control Board, Los Angeles Region’s (“Regional Board”) proposed amendments
to the Water Quality Control Plan for the Los Angeles Region (“Basin Plan”) to incorporate total
maximum daily loads (“TMDLs”) for bacteria for the Los Angeles River, as described in the
Regional Board’s Notice of Hearing dated April 20, 2010, Tentative Resolution and Basin Plan
Amendment, the April 20, 2010 Los Angeles River Watershed Bacteria TMDL Report (“TMDL
Report™), and the Substitute Environmental Documents (“SED”).

For the reasons set forth herein and in those comments submitted under separate cover on
behalf of the Cities addressing the Regional Board’s failure to comply with the California
Environmental Quality Act (“CEQA”) — Public Resources Code (“PRC’) § 21000, et seq., the
Cities respectfully request that the Regional Board not adopt the proposed Bacteria TMDL until
such time as: the “designated uses” in the Basin Plan (upon which the TMDL is based) are first
reviewed and revised consistent with the federal regulations, i.e., “those uses actually attained in
the water body” — 40 CFR § 131.1(e); the Water Quality Standards in the Basin Plan
(“Standards”) have been reviewed and revised as required by the Orange County Superior Court
Decision, Judgment and Writ of Mandate (collectively included herewith as Exhibit “1”) in the
case of Cities of Arcadia, et al. v. State Water Resources Control Board, et al., OCSC Case No.
06CC02974, Fourth Appellate District, Division 3, Case No. G041545 (hereinafter the “Arcadia”

Case) (including deleting the improperly designated “potential” use designations for the LA
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River in the Basin Plan); the numerous deficiencies with the TMDL and the accompanying
CEQA documents have been corrected; the necessary scientific data has been developed so that
the TMDL is “suitable for calculation” and can be expressed in the form of “daily loads;” and the
requirements of the California Administrative Procedure Act and the California Constitutional
prohibition against imposing unfunded State mandates have all been met.

II. SUMMARY OF COMMENTS

The Los Angeles River is described in the TMDL Report as being “unlike any other
river,” and that because it has been “so greatly altered it is now sometimes maligned as a mere
‘concrete ditch.”” (TMDL Report, p. 1.) The TMDL Report also recognizes that because the
main stem of the 55 miles of the LA River is “mostly concrete — and much of the principal
tributaries are concrete — many see the Los Angeles River only as a flood control channel.” (/d.)
Yet, the TMDL Report pays mere lip service to this important use of the LA River as a flood

3 <6

control channel, providing that while this flood control use “is important,” “so much more can
be, and is, expected from the Los Angeles River.” (Id.)

According to the TMDL Report, “the River’s potential, as identified in the Los Angeles
River Master Plan, as required by the Clean Water Act and Porter Cologne Water Quality
Control Act, and as detailed in this and other TMDLs is such that all parties are compelled to
take aggressive action to protect and restore this river.” (TMDL Report, p. 1.) Yet, this most
basic premise of the TMDL is fundamentally flawed, and it is this flaw that is the linchpin of
many of the legal and technical deficiencies that exist with the TMDL.

In fact, over the course of the past 70+ years, significant time and substantial resources
have been invested in developing the LA River, not into a swimmable soft-bottom river, but to

the contrary, into a concrete-lined flood control channel for the protection of the hundreds of

thousands of people residing nearby. According to the TMDL Report, “[djue to major flood
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events at the beginning of the century, most of the Los Angeles River Watershed was lined
with concrete between the 1940s to 1950s.” This statement is an acknowledgement that the
very purpose of developing the River with concrete was specifically because of prior “major
flood events.” In fact, so much of the River had been “lined with concrete” over the years that
today, “only three sections of [the] main channel remain soft-bottom, these sections include the
Sepulveda Basin, Glendale Narrows, and the lower reaches of the main channel from Willow
Street to the estuary, though this portion still retain[s] concrete-lined sides.” (TMDL Report, p.
5)

There also can be no dispute that, over the years, billions of (today’s) dollars, all public
funds, have been expended to improve the River into a concrete-lined channel for the specific
purpose of eliminating the risk of flooding from the River, primarily by re-designing the channel
so that rain would quickly drain into the River and away from the surrounding communities
(rather than being diverted away from the channel, as proposed by the Bacteria TMDL). As
recently as 2002, the U.S. Army Corps. of Engineers completed a 15-year project, costing in
excess of $216 million, and designed to raise the height of 21 miles of levees along the River, by
building up the earthen levee embankments, constructing parapet walls on top of the levees,
armoring the backside of some of the levees and modifying various bridges. (See Exhibit “2”
consisting collectively of a U.S. Army Corp. of Engineers summary of this Project, a January
2002 letter from the Federal Emergency Management Agency ("FEMA”) to the County of Los
Angeles describing the importance of this Project, and a February 6, 2002 Press Release from
LA County Supervisor Don Knobe announcing the completion of the Los Angeles County
Drainage Area (“LACDA?”) project five years ahead of schedule.) The purpose of these $216

million of improvements was to eliminate the flood insurance mandates imposed by FEMA for
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property owners with federally backed loans living within the overflow area of the River.

(Exhibit “2.” U.S. Army Corp. Summary).

Enclosed herewith is a copy of the Los Angeles County Drainage Area Review Final
Feasibility Study Interim Report and Environmental Impact Statement dated December, 1991
(Rev. 1/92) (Exhibit “3”), which Report describes the above-referenced project in detail, along
with its environmental impacts. Also enclosed is a Report entitled Flood Plain Issues in
Southeast Los Angeles County prepared for the LACDA Alliance (Exhibit “4”), summarizing the
project and its benefits, including, among other benefits, the following:

1. The original design of the County’s storm drainage
system was based on old, incomplete information.

2. Experts now understand that significant portions of
Los Angeles County’s population face serious threats of
devastating economic and social losses in the event of a major
storm and resulting flooding. Damage from a flood in the 500-year
flood plain is estimated at $5.3 billion and in the 100-year plain at
$2.3 billion.

3. Because much of the population in affected areas
are of low-to-moderate incomes, they would be most adversely
impacted not only in the event of a flood, but by the de facto
building and rehabilitation moratorium that exists in the absence of
the Project, due to the requirements of the National Flood
Insurance Program.

6. In the absence of the Project, insurance costs in
affected areas will be higher; costs of development and
construction will be higher due to more restrictive building
regulations; economic growth in the affected area will be stifled;
industries and jobs will migrate to other parts of the State or to
other States.

7. Failing to complete the Project will result in
environmental harm as major flooding will mobilize trash, debris,
and hazardous wastes which could find their way into Santa
Monica Bay and Groundwater Resources.
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(Exhibit “4,” FACT SHEET — General Overview, Background, Benefits, p. 1-2.)

Now at this time, approximately 70 years after these massive public works projects to
improve the River into a very large flood control channel for the health and safety of the public
first commenced, but only eight years after the River was most recently expanded, the Regional
Board appears intent on “compelling” all parties to “take aggressive action to . . . restore this
river.” The fact remains, however, that the LA River was designed and constructed as a
concrete “flood control” channel and not as a river for use for swimming, boating or other water
contact recreational activities in the channel. As admitted in the TMDL Report itself, none of
these recreational activities in the concrete-lined sections of the River (which would include all
of Reaches 1 and 2) are even lawful, since “access is prohibited to much of the Los Angeles
River and the concrete channelized areas of Tujunga, Verdugo, Burbank Western
Channel, Arroyo Seco, and Rio Hondo.” (TMDL Report, pp. 1 & 15.) The reality is that one
would need to “trespass,” i. e, engage in illegal activity in order to recreate in the concrete-lined
portions of the LA River for recreational purposes.

In short, the proposed Bacteria TMDL, purportedly designed to “restore” the River to
protect swimmers from exposure to bacteria, is directly at odds with the very purpose of its 70
years of development into a flood control channel. The indisputable reason ‘“access is
prohibited to much of the Los Angeles River” is because it is physically unsafe to swim or
otherwise recreate in most all areas of the River, including all of Reaches 1 and 2. Evidence of
this is shown by the many rescues that occur in the River each year during the rainy season, and
by the Regional Board’s own High Flow Suspension policy.

To make matters worse, many of the REC-1 and REC-2 designated uses of the River are

admittedly designated as mere “potential” or “intermittent” beneficial uses, thereby further
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confirming that large portions of the River are not presently appropriate for such REC-1 and
REC-2 uses.! Further, the designated “existing” beneficial uses of the River are highly
questionable, as none of these so-called “existing” uses for any of the concrete-lined portions of
the River were, in fact, “actually attained in the water body on or after November 28, 1975” (see
40 C.F.R. § 131.3(e)), given that, by November 28, 1975, most of the Los Angeles River had
already been concrete-lined. (TMDL Report, p. 5 [“[M]ost of the Los Angeles River Watershed
was lined with concrete between the 1940s to 1950s.”].) The two reaches of the LA River that
are of most concern to the Cities herein, Reaches 1 and 2, are concrete-lined in their entirety.
Moreover, the desire on the part of the Regional Board at this time to “compel” “all
parties [] to take aggressive action . . . to restore” the Los Angeles River into something other
than a concrete-lined flood control channel, is even more astonishing when one considers the fact
that the Regional Board’s desired “restoration” is being sought through a “TMDL” that is based
on a set of Standards that were never developed to “cover” stormwater/urban runoff (hereafter

“Stormwater™) in the first instance.

' Four Reaches, i.e., the Tujunga Wash, Burbank Western Channel and Rio Hondo Reaches 1

and 2, have “potential use” designations, and a majority of the Reaches in the Los Angeles River
Watershed have “intermittent” use designation.

2 The term “Stormwater,” as defined by the Superior Court in the Arcadia Case, includes all
“urban runoff,” i.e., wet weather and dry weather runoff: “Federal law defines ‘Stormwater’ to
include urban runoff, ie., ‘surface runoff and drainage.”” (Exhibit “1,” Judgment, p. 3, fn. 2,
citing 40 C.F.R. 122.26(b)(13).) The State and Regional Boards similarly claimed, in their
Opening Brief on the Appeal of the Arcadia Case, that “storm water emanates from diffused
sources, including surface run-off following rain events (hence, ‘storm water’) and urban run-
off.” (Boards Opening Appellate Brief, p. 9, n. 5.) The Intervenors in the Arcadia Case made a
similar admission at p.6, n.3 of their Opening Appellate Brief: “For ease of reference,
throughout this brief, the terms ‘urban runoff” and ‘Stormwater’ are used interchangeable to refer
generally to the discharges from the municipal Dischargers’ storm-sewer systems.” (Copies of
the cited excerpts from the Water Boards’ and the Intervenors’ Appellate Briefs are included
herewith as Exhibit “5.”
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In sum, the proposed Bacteria TMDL in issue cannot be lawfully adopted until such time
as the Regional and State Boards have:

¢)) evaluated the propriety of the “existing,” “potential” and “intermittent” beneficial
use designations in the Basin Plan, in light of “those uses actually attained” in the LA River “on
or after November 28, 1975” (40 CFR § 131.3(¢));

2) complied with the Decision, Judgment and Writ of Mandate in the Arcadia Case
(collectively included herewith as Exhibit “1”) by deleting the improperly designated “potential”
beneficial uses and otherwise complying with the express factors and considerations set forth
under California Water Code (“CWC”) sections 13000 and 13241 before applying the Standards
in the Basin Plan to Stormwater dischargers;

3) considered the factors and considerations set forth in CWC sections 13000 and
13241 in connection with the development of this particular Bacteria TMDL for the Los Angeles
River, including, among other factors, the “environmental characteristics” of the water body, the
impacts of the TMDL on “housing within the region,” and whether the TMDL is “reasonably”
and “economically” achievable;

“4 developed a TMDL to protect probable future uses of the River, not to protect
“potential” uses of the LA River that are not “probable future” uses;

(5) developed the required “load allocations” and an implementation plan for all non-
point sources of bacteria to the River, including all natural sources;

(6) developed sufficient scientific data and conducted the necessary studies so that
proper technical conditions exist to develop sound “daily” load allocations, i.e., so that the

TMDL is “suitable for calculation™;

227/065121-0081
1091055.07 a06/07/10 -7-



) developed the TMDL only after full consultation with affected local agencies, as
required by law;

(8) imposed only monitoring and reporting requirements after conducting a
cost/benefit analysis in accordance with CWC sections 13165, 13225(c), and 13267,

) developed the Bacteria TMDL in compliance with all applicable requirements of
the California Administrative Procedures Act (“APA” — Gov. Code § 11340 et seq.);

(10) provided appropriate funding as required by the California Constitution, before
enforcing the TMDL against any local governmental agency; and

(11)  complied with all aspects of CEQA, including having considered feasible project
alternatives, such as evaluating the propriety of all of the “use designations” for the River and
thereafter determining the need for a Bacteria TMDL for the River, if any, and/or first reviewing
and revising the Standards in the Basin Plan, consistent with the Decision, Judgment and Writ in
the Arcadia Case.

III. THE BASIN PLAN MUST BE REVIEWED AND REVISED BEFORE THE
BACTERIA TMDL CAN LAWFULLY BE ADOPTED

A. It Would Be Arbitrary And Capricious To Adopt The Bacteria TMDL
Without First Reviewing And Revising The Designated Beneficial Uses For

The River To Be Consistent With The “Actual Uses Attained In The
Waterbody,” And To Adjust The Water Quality Objectives Accordingly

The proposed Bacteria TMDL sets forth numeric targets that, according to the TMDL,
“shall be strictly applied.” (TMDL Report, p. 16.) The TMDL is designed to “compel” the
Cities “to take aggressive action . . . to restore” a 55-mile long “mostly concrete” flood control
channel (id. at 1), where, for much of it, “access is prohibited.” (Id. at 15.) The Regional
Board’s estimated cost for this admittedly “aggressive action to restore” the River to allow for
“Water Contact Recreation (REC-1)” uses, is “$5.4 billion” (TMDL Report, p. 76). Yet, no

attempt has been made, before developing this TMDL, to evaluate the “reasonableness” of the
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Standards in light of the “uses actually attained” in the LA River on and after November 28,
1975. Specifically, no consideration has been given to revising the designated “uses” in the
Basin Plan to be consistent with the federal regulations which only require the designation of
“existing uses” defined as “those uses actually attained in the waterbody on or after November
28, 1975” (see 40 CFR § 131.1(e)), or to similarly adjust the “water quality objectives” for such
actually attained uses, in accordance with California Water Code sections 13241 and 13000.
(See, e.g., CWC § 13241 [allowing changes to objectives, such as the bacteria objectives in the
Basin Plan, so long as such changes do not “unreasonably” affect [] beneficial uses].)

It is arbitrary and irresponsible for the Regional Board to refuse to even consider
conducting an evaluation of the propriety of the designated “uses” of the water body, along with
the corresponding water quality objectives, particularly considering the staggering $5.4 billion
price tag for this TMDL; the fact that it is unlikely that this $5.4 billion will even result in
achieving the numeric objectives for bacteria in the River; and the fact that even if these bacterial
objectives could be achieved, people will not be swimming or otherwise recreating in the
concrete-lined portions of the channel because it is illegal and unsafe to do so. As recently
recognized by the Santa Ana Regional Water Quality Control Board, in a memo urging the State
Board not to use bacteria objectives designed to protect beaches as the sole basis for a Clean
Water Act (“CWA”) 303(d) listing, treating all surface waters as though they are designated
beaches, regardless of the extent to which they are actually used for recreation “reduces [the
Boards’] credibility and ... causes needless expenditure of time, effort and money that is
already in very short supply.” (Exhibit “6.” p. 3.)

This necessary evaluation of the designated uses would entail a re-evaluation of all of the

designated beneficial uses of the LA River (or, at a minimum, for Reaches 1 and 2, which are
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entirely concrete-lined), along with modifications and/or deletions of the existing bacteria
objectives to the extent such modifications/deletions do not “unreasonably affect” the beneficial
uses that are ultimately designated for the River. (CWC § 132411 [allowing for changes to water
quality objectives, so long as they do not “unreasonably” affect the designated uses] and CWC
§ 13000 [*“The Legislature further finds and declares that activities and factors which may affect
the quality of the waters of the State shall be regulated to attain the highest water quality which
is reasonable, considering all demands being made and to be made on those waters and the
total values involved, beneficial and detrimental, economic and social, tangible and
intangible.”].)

The alleged legal justification for the development of this Bacteria TMDL is the federal
Clean Water Act (33 U.S.C. § 1251, et seq. — “CWA” or “Act”) along with the California Porter-
Cologne Water Quality Control Act (CWC § 13000, et seq.). (See TMDL Report, p. 1.)
According to the Regional Board, these laws require the development of the Bacteria TMDL in
order to address “impairments of water quality standards for bacteria in the Los Angeles River
watershed.” (Id. at 1.) Yet, no mention is made in any of the Bacteria TMDL documents of the
patently obvious problem with designating “uses” in the River for human recreation, when
access is prohibited and when such uses are in fact dangerous and unlawful; nor is there any
mention of the need to consider modifying the Standards in the Basin Plan to conform to the
“uses actually attained in the water body on and after November 28, 1975.” (See 40 C.F.R.
§ 131.3(e) [“Existing uses are those uses actually attained in the water body on or after
November 28, 1975, whether or not they are included in the water quality standards.”].)

Moreover, once the presently designated “existing” uses have been properly re-

designated to be consistent with the federal definition of “existing uses,” for all other designated
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uses under the federal regulations “States may remove a designated use which is not an existing
use ... if the State can demonstrate” the following factors, among others:

(2) Natural, ephemeral, intermittent or low flow conditions or water levels prevent

the attainment of the use ...; or

(3) Human caused conditions or sources of pollution prevent the attainment of the

use and cannot be remedied or would cause more environmental damage to correct than

to leave in place; or

(4) Dams, diversions or other types of hydrologic modifications preclude the

attainment of the use ...; or

(6) Controls more stringent than those required by sections 301(b) and 306 of the Act

would result in substantial and widespread economic and social impact.

(40 CF.R. §131.10(g).) Thus, federal law specifically recognizes that the very physical
modifications that have been made to the LA River over the past 70 years are important
considerations in designating/de-designating “uses” of the River. (It is understood that this
particular regulation only applies to the re-designation of “uses,” other than “existing” uses; yet
as discussed above, the presently designated “existing uses” were not properly designated in the
first instance pursuant to 40 CFR section 131.1(e).)

The evidence in the record for this TMDL shows that the LA River was “mostly
concrete” lined in the 1940s and 1950s, “due to major flood events at the beginning” of the
1900s (TMDL Report, p. 5), and that “access is prohibited to much of the Los Angeles River”
(Id. at 15). The record further shows that significant public resources have been expended since
the 1930s to improve the LA River into a concrete-lined flood control channel (see, e.g., Exhibit

“2.” and TMDL Report, p. 5), and that it would cost $5.4 billion or more to attempt to achieve
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the bacteria limits in the TMDL to allow for swimming and other water contact recreation in the
River (which is presently illegal in most portions of the River), without there being any real
means of even complying with the wet weather component of the TMDL.

To blindly proceed down the path of developing the TMDL without first evaluating the
propriety of the designated “uses,” given the enormous investment of public resources required
to even attempt to achieve the TMDL, and the substantial investment already made in developing
the River into a concrete-lined flood control channel, without there being any legitimate
likelihood that the concrete-lined portions of the River could ever safely be used for human
contact water recreation activities, would be a clear abuse of discretion.

B. The Proposed Bacteria TMDL Should Not Be Adopted Until Such Time As

The Review And Revision Process Of The Standards, As Required By The
Superior Court In The Arcadia Case, Has Been Completed

There is no mention in any of the Bacteria TMDL documents of the existence of the
Decision, Judgment and Writ of Mandate in the Arcadia Case; nor is there any mention of the
importance of the Regional and State Boards conducting an analysis of the factors and
considerations set forth under CWC sections 13000/13241 regarding Stormwater. The analysis
required by the Arcadia Case of the Los Angeles River must be considered before adopting the
subject TMDL. Moreover, the Board should correct the improperly designated “potential” use

designations therein prior to considering the TMDL.

As recognized by the California Court of Appeal in City of Arcadia v. State Board (2006)
135 Cal.App.4th 1392, 1404, “fa] TMDL must be ‘established’ at a level necessary to
implement the applicable water quality standards.” Further, in a Report prepared by the
National Research Council of the National Academies of Science entitled “Assessing the TMDL

Approach to Water Quality Management,” dated September, 2001 (Exhibit “7.” hereto), the
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NRC commented on the importance of developing proper Water Quality Standards right, and
how flawed Standards could lead to flawed TMDLs, where it stated as follows:

Water quality standards are the benchmark for establishing
whether a waterbody is impaired; if the standards are flawed
(as many are), all subsequent steps in the TMDL process will
be affected. Although there is a need to make designated use and
criteria decisions on a waterbody and watershed-specific basis,
most states have adopted highly general use designations
commensurate with the federal statutory definitions. However, an
appropriate water quality standard must be defined before a
TMDL is developed. (Exhibit “7.” p. 90.)

In the Arcadia Case, the Orange County Superior Court ruled that the State and Regional
Boards are legally required to undertake a CWC section 13000/13241 review of all Standards
applicable to Stormwater, and to make appropriate revisions to these Standards based thereon,
including revising the Standards so that they no longer include improper “potential” use
designations. In the Superior Court’s Notice of Ruling/Decision dated March 13, 2008 (hereafter
“Decision,” included within Exhibit “1” hereto), the Superior Court, the Honorable Thierry P.
Colaw presiding, held, among other things, as follows:

The Standards cannot be applied to storm water without
appropriate consideration of the 13241/13000 factors. There is no
substantial evidence showing that the Boards considered the
13241/13000 factors before applying the Standards to storm water
in the 1975 Plan Adoption, the 1994 Amendment, or the 2002
Bacteria Objective. . . . They must be considered in light of the
impacts on the “dischargers” themselves. The evidence before the
court shows that the Board did not intend that the Basin Plan of
1975 was to be applied to storm waters when it originally was
adopted. The Respondents admit this. “[T]he regional board
considered storm water to be essentially uncontrollable in 1975.”
[Citation.] This was confirmed by the State Board in a 1991 Order
when it stated: “The Basin Plan specified requirements and
controls for ‘traditional’ point sources, but storm water
discharges were not covered. . . . The Regional Board has not
amended the portions of its Basin Plan relating to storm water and
urban runoff since 1975. Therefore, we conclude that the Basin
Plan does not address controls on such discharges, except for the
few practices listed above. Clearly, the effluent limitations listed

227/065121-0081
1091055.07 a06/07/10 -13-



for other point sources are not meant to apply.” [Citation.]
There is no substantial evidence in the record to show that the
Boards have ever analyzed the 13241/13000 factors as they relate
to storm water. (See Decision p. 5-6; bolding in original.)

Similarly, the Superior Court found that the Water Boards’ development of Standards
based on mere “potential” beneficial uses was inappropriate, holding as follows:

Section 13241 does not use the word “potential” anywhere in the
statute. It does describe the factors previously discussed and
specifically states that a factor “to be considered” is “Past, present,
and probable future beneficial uses of water.” Water C.
§ 13241(a).

The real problem is that basing Standards on “potential” uses
is inconsistent with the clear and specific requirements in the
law that Boards consider “probable future” uses. It is also
inconsistent with section 13000 which requires that the Boards
consider the “demands being made and to be made” on state
waters. (Water C. § 13000 emphasis added.) The factors listed
by the Legislature in 13241 were chosen for a reason. Bonnell v.
Medical Bd. Of California (2003) 31 Cal.App.4th 1255, 1265
[courts will “not accord deference” to an interpretation which “is
incorrect in light of the unambiguous language of the statute™].
Respondents have acted contrary to the law by applying the
vague “potential” use designations to storm water. (Decision,
p. 5, bolding added.)

The Court also commented on the failures of the Regional Board to comply with law
when conducting the 2004 Triennial Review of the Basin Plan, and concluded that this Regional
Board had “rejected out of hand” the numerous comments submitted by a number of the
Petitioning Cities, further finding that the Regional Board’s actions in rejecting comments on the
2004 Triennial Review amounted to “an abuse of discretion.” (Decision, pp. 6-7.) The Superior
Court went on to conclude that: “The Board should not have brushed off the Petitioners’

comments and urgings to perform the 13241/13000 analysis at the 2004 TR. . .. Here they
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abused their discretion, did not proceed as the law required, and the writ should therefore issue.”
(Decision, p. 7.)

After issuing its Decision in November of 2008, the Superior Court issued a Writ of
Mandate and Judgment setting aside the Regional Board’s resolution on the 2004 Triennial
Review (Resolution No. 2004-003), and directing that the Water Boards, either during a re-

opening of the 2004 Triennial Review or during the next scheduled Triennial Review:

(a) to review and, where appropriate, revise the Standards,
which apply or are to be applied to storm water and urban runoff
(collectively “Stormwater”), in light of the factors and
requirements set forth under Water Code sections 13241 and
13000, including, but not limited to, the specific factors set forth
under Water Code sections 13241(a) — (f), and the considerations
provided under Water Code section 13000;

(b) to revise the Standards that apply or are to be applied to
Stormwater, such that no “potential” use designations for such
Standards remain in the Basin Plan; and

(c) to revise the Standards, as appropriate, during said triennial
review process, consistent with subsection (a) and (b) above and
state and federal law, after a full and fair public hearing or
hearings, and before concluding the triennial review. (See Exhibit
“1,” Writ, pp. 2-3.)

In addition, in its Judgment, the Superior Court voided the Regional Board’s 2004

Triennial Review Resolution, as follows:

3. The Court hereby finds and declares that it is contrary to
law to base Water Quality Standards on “potential” beneficial uses,
as such a practice is contrary to the clear and specific requirement
set forth in Water Code section 13241(a) (which requires the
consideration of “probable future beneficial uses” when
establishing Standards), and as such practice is inconsistent with
Water Code section 13000 (which requires a consideration of the
“demands being made and to be made” on state waters).

4, The Court, having reviewed the applicable provisions of
State and federal law governing the triennial review process to be
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followed when reviewing and revising Standards (see 33 U.S.C. §
1313(c)(1) and Cal. Water Code §§ 13143 and 13240), hereby
further declares that a public hearing is to be conducted as a part of
the triennial review process, and that such public hearing is to be
conducted for the express purpose of reviewing and, as
appropriate, modifying the Standards or adopting new Standards.
(See 33 U.S.C. § 1313(c)(1).) The Court declares that, under
applicable State and federal law, the triennial review process is not
to be concluded until such time as the need for appropriate
modifications to the Standards has been considered, and until such
time as actual modifications, where appropriate, have been made to
the Standards or determined not to be made. (See Exhibit “1.”
Judgment, pp. 3-4.)

The Superior Court’s determinations were, in part, based on admissions within the
Administrative Record that the State and Regional Boards had never previously complied with
the CWC section 13000/13241 requirements when it comes to the application of the Standards to
Stormwater. In fact, as recognized by the Court, when the Basin Plan was initially adopted by
the Boards in 1975, it was recognized that there was no practical or economic means of treating
Stormwater. The 1975 Basin Plan provided in this regard as follows:

[N]o practical and economical means has yet been devised for
containment and treatment of urban runoff wastes... nor are
standards for such measures presently in existence or contemplated
for the foreseeable future....

There are presently no generally applicable effluent limits nor
water pollution control facilities in connection with urban runoff
that appear practical or economical. The emphasis for water
quality control from this standpoint should be public education,
public cooperation and improved (outdoor) housekeeping, and
continued search for solutions to the air pollution problem.

(Exhibit “8.” 1975 BP 5521-22; also see Exhibit “9” included herewith, which is the

entire Administrative Record designated in the Arcadia Case before the Superior Court and is

contained on four compact disks.)
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Thus, in 1975 the Boards clearly did not envision directly applying the Standards in the
Basin Plan to Stormwater. This fact was subsequently acknowledged in a 1991 State Board
Order involving the 1990 Municipal NPDES Permit for the Los Angeles Region (State Board
Order No. 91-04, included herewith as Exhibit ““10”). In State Board Order No. 91-04, the Board
confirmed that the Basin Plan adopted in 1975, which is, in sum and substance, the Basin Plan
that exists today (but with the subject bacteria objectives having been added in 2002), was not
developed to “cover” Stormwater. According to the State Board:

The Basin Plan specified requirements and controls for
“traditional” point sources, but storm water discharges were not
covered.... The Regional Board has not amended the portions of
its Basin Plan relating to storm water and urban runoff since 1975.
Therefore, we conclude that the Basin Plan does not address
controls on such discharges, except for the few practices listed
above. Clearly, the effluent limitations listed for other point
sources are not meant to apply. In addition, there are no numeric
water quality standards which have yet been developed.

(See Exhibit “10,” State Board Order No. 91-04, pp. 6-7.)

Eleven years later, in 2002, when the State Board was amending the Basin Plan to
include the very bacteria objectives in issue for this TMDL, the State Board discussed the
difficulty of Stormwater discharges achieving the Standards in the Basin Plan, and described the
problem as a “train wreck” and a “Basin Planning problem.” The then State Board Chair
initially raised the issue as follows:

I guess I see 20 years from now the scene in L.A., you are going to
tertiary treat every drop of stormwater. There is not going to
be a drop of water in the LA River going to the ocean that is going
to be used for groundwater recharge. That is what I see as a long
term — what this is driving things for, which isn’t a benefit, in
my opinion, to the fish, to the citizens, to those who recreate or
anybody else. We will certainly have clean water going to the
beach because there won’t be any. When the price gets to the point
it is starting to move to, I guess whatever we can do to assist....
(Exhibit “11,” July 18, 2002 State Board Transcript, p. 72.)
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The Chair’s comments were echoed by State Board Member Silva (presently EPA’s
Assistant Administrator, Office of Water), who stated:
I agree. I was down in Orange County all last week looking at

MS4 issues and stream flow issues. I agree, we are headed for a
train wreck.... I’'m frustrated.” (Exhibit “11,” p. 72.)

State Board Member Carlton then described the problem as a “Basin Planning problem™:

I think that these great controversies that we are facing now are
going to get more intense because of the Basin Plan. I think this
is a Basin Planning problem.... [ think all the stakeholders are
aware that the Boards are not well funded on their own to evaluate
the Basin Plans. I think that what has happened in the Central
Valley is those stakeholders impacted by provisions of the Basin
Plan which need reexamination have come forward and put the
right foot forward with funding and unbiased objective efforts to
go ahead and make these evaluations. [ think that is what has to
happen around the state. (Exhibit “11,” p. 73.)

Chair Baggett concluded the discussion, stating:

I would agree this is a train wreck. We probably — none of us
will be here very likely when this wreck occurs. I think
somebody has to start looking ten and 20 years out. What is
the long-term solution? I don’t know that it is going to benefit
anybody or at least the people and the wildlife that live there.
(Exhibit “11.” p. 74.)

Accordingly, in addition to the Water Boards’ collective failure to initially develop
Standards to “cover” Stormwater, the evolution of the Basin Planning process since, as
recognized by the State Board, has been a “train wreck” and a “Basin Planning problem,”
requiring a “reexamination” of the Basin Plan along with funding “to put the right foot forward.”
(d)

Yet, even since this State Board direction in 2002, no effort has been made by either the
State or Regional Boards to correct this “Basin Planning problem.” Instead, the Regional and

State Boards have collectively pushed ahead with this “train wreck” approach to Basin Planning,

appearing entirely oblivious to the practical and economic realities of their actions, and caring
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nothing of the impossible predicament they have created for local governments who are being
forced to implement these deficient TMDLs, and for the public who must pay for their
implementation. Ironically, it was the Bacteria Objective approved at the hearing in July of
2002, where the State Board members recognized this Basin Planning “train wreck,” that is now
being used as the foundation for the subject Bacteria TMDL, without either of the Water Boards
having heeded the State Board’s own advice to address the problem before it is too late.

In spite of the fact the Basin Plan was not and is not designed to “cover” Stormwater, and
given the lack of any credible evidence to show that the Boards have ever conducted the CWC
sections 13000/13241 analysis with respect to Stormwater,” the Regional Board appears to be
intent on charging ahead with a $5.4 billion TMDL, knowing there is no real practical, let alone
economical, means of ever achieving the TMDL, all for the purpose of allowing people to swim
in a concrete-lined flood control channel. The Regional Board’s proposed Bacteria TMDL is
entirely arbitrary and capricious, and is inconsistent with State and federal law, as well as the

Superior Court’s Decision, Judgment and Writ of Mandate in the Arcadia Case.*

> Instead of arguing that any CWC section 13000/13241 analysis was ever conducted (for

Stormwater) to address the various factors and considerations required by the California
Legislature, the Boards have consistently argued that they were never required to go back and
perform such an analysis once they determined to apply the Standards to Stormwater through
TMDLs.

*  Although the Decision, Judgment and Writ of Mandate in the Arcadia Case are on appeal,
the facts relied on by the Superior Court in the Arcadia Case remain undisputed, showing that
the Basin Plan was never designed to “cover” Stormwater in the first instance, and that the
Boards had never previously conduced the requisite CWC section 13241/13000 analysis of the
Standards vis-a-vis Stormwater.. Nor can it be disputed that the “potential” use designations in
the Basin Plan are, in part, being relied upon for the development of the Bacteria TMDL in issue,
or that the “existing” or “intermittent” designated uses in the Basin Plan, as originally developed
in 1975 for the Los Angeles River, are at best, suspect. As such, although the Arcadia Case
remains on appeal, there are significant “Basin Planning problems” in the Los Angeles Region
created by the Boards’ development and application of Standards to Stormwater that were never
designed to be applied to Stormwater. Thus, regardless of the outcome of the appeal in the
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C. A 2008 Report By The National Academies Of Science Further Shows The
Importance Of Evaluating The Propriety Of The Proposed TMDL Before Its

Adoption
Although of little consolation, California is not alone in its difficulties in attempting to
regulate Stormwater, as California’s problems are consistent with similar problems occurring
throughout the Country. A detailed 500 plus page report was prepared for U.S. EPA in 2008,
again by the National Research Council (“NRC”) of The National Academies entitled, Urban

Stormwater Management in the United States. (See Exhibit “12,” and Exhibit “13.” hereto.)

This 500 page Report (Exhibit “12") was prepared at EPA’s request to “review [EPA’s] current
permitting program for stormwater discharge under the Clean Water Act and provide suggestions

for improvement.” (Exhibit “12.” p. vii.) Further, as if addressing the very core of the Superior

Court’s Decision in the Arcadia Case, EPA’s desire for the Report was based upon the
recognition that “the current regulatory framework . . . was originally designed to address
sewage and industrial wastes” and “has suffered from poor accountability and uncertainty

about its effectiveness at improving water quality.” (Exhibit “13.” p. 1 (emphasis added).)

EPA’s 2008 NRC Report expressly acknowledges that reducing Stormwater pollution has
proven to be “notoriously difficult,” with the NRC finding that the current approach to regulating
Stormwater “seems inadequate to overcome the unique challenges of stormwater.” (/d.
at 23.) The NRC went on to conclude that because of the differences between Stormwater and
traditional discharges, the current regulatory approach is a “poor fit.” (/d. at 83.) According to
the NRC, compared with traditional effluent streams, “the uncertainties and variability
surrounding both the nature of stormwater discharges and the capabilities of various pollution

controls . . . make it much more difficult to set precise limits in advance for stormwater sources.”

Arcadia Case, the Cities respectfully request that this Basin Planning problem, i.e., “train
wreck,” be addressed at this time prior to the development of this Bacteria TMDL or any other
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(/d. at 84.) In sum, the NRC’s research showed that “the technical demands of the TMDL
program make for a particularly bad fit with the technical impediments already present in
monitoring and managing stormwater.” (Id. at 51.)

One of the specific solutions suggested by the NRC to address Stormwater is particularly
relevant to the Superior Court’s direction in the Arcadia Case to the Water Boards to eliminate
improperly designated “potential” beneficial uses. According to the NRC, when designating
“beneficial uses”:

Some states, such as Ohio, have added important details to their
beneficial uses by developing tiered aquatic life uses that
recognize a strong gradient of anthropogenic background
disturbance that controls whether a waterbody can attain a
certain water quality and biological functioning. . . .

The concept of tiered beneficial uses and use attainability is
especially important with regard to urban stormwater because
of the potential irreversibility of anthropogenic development
and the substantial costs that might be incurred in attempting
to repair degraded urban watersheds to “swimmable-fishable”
or higher status. Indeed it is important to consider what public
benefits and costs might occur for different designated uses. For
example, large public benefits (in terms of aesthetics and safety)
might be gained from initial improvements in an urban stream
(e.g., restoring base flow) that achieve modest aquatic use and
protect secondary human contact. However, achieving designated
uses associated with primary human contact or exceptional
aquatic habitat may be much more costly, such that the
perceived incremental public gains may be much lower than
the costs that must be expended to achieve that more ambitious
designation.

(Exhibit “12.” pp. 46-47 (emphasis added).)

Consistent with the NRC’s findings, the Decision in the Arcadia Case is a recognition not
only of the fact that the Water Boards have failed to comply with State law in developing the

Basin Plan for the LA Region, but also of the Water Boards’ failure to develop a Basin Plan that

TMDLs.
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accounts for the differences between Stormwater and traditional discharges and that considers
the concept of “tiered beneficial uses” and “use attainability” with respect to Stormwater.
Accounting for these differences is imperative in this case “because of the potential
irreversibility of anthropogenic development and the substantial costs that might be incurred in
attempting to repair degraded watersheds to ‘swimmable-fishable’ or higher status,” as well as
because of the importance in developing a Basin Plan that considers the difficulty in “achieving
designated uses associated with primary human contact or exceptional aquatic habitat,” which
may be “much more costly, such that the perceived incremental public gains may be much lower
that the cost that must be expended to achieve that more ambitious designation.” (Exhibit “12,”
pp. 46-47.)

The NRC’s findings in 2008 could not be more relevant to the Board’s proposed
consideration of the proposed Bacteria TMDL for the LA River, in light of the clear
“irreversibility of anthropogenic development and the substantial costs” incurred over the last 70
plus years to improve the LA)River into a concrete-lined flood control channel, and particularly
given the minimal, if any, “public gains” that would be achieved through “restoring” the LA
River from its current concrete-lined condition to a soft bottom condition (which appears to be
the desire of the Regional Board). In fact, given the significant risks of harm from redeveloping
the LA River into a natural river, akin to its prior condition, such as the potential for “major”
flooding to the surrounding communities, along with the risks of harm to individuals seeking to
swim in the River during rain events, not only would there be no “public gain,” more
importantly, to do so may result in significant public harm.

In sum, the considerations raised by the NRC are the same considerations which the

Cities have been requesting the Water Boards consider for the past five years, e.g., that the Water
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Boards consider the appropriateness of designating concrete-lined flood control channels as
REC-1 and REC-2 uses, given that the accompanying bacteria objectives designed to achieve
such REC-1 and REC-2 use designations cannot reasonably or economically be achieved. (See,
TMDL Report, p. 76; [“costs for implementation for the Los Angeles River Watershed Bacteria
TMDL could range up to $5.4 billion for full, inclusive, implementation costs.”].)

IV. THE REGIONAL BOARD HAS FAILED TO COMPLY WITH THE

REQUIREMENTS OF CWC §§ 13000, 13240 AND 13241 IN DEVELOPING A
BACTERIA TMDL FOR THE LOS ANGELES RIVER

The Regional Board, through the Tentative Resolution proposed for the subject TMDL,
wrongly asserts that the development and adoption of this Bacteria TMDL “does not implicate
California Water Code section 13241.” (Tentative Resolution, p. 2, § 6.) Initially, it is important
to note that nothing in the TMDL documentation produced to date contains any discussion of the
considerations required under CWC section 13000. The proposed Bacteria TMDL is defective
on its face, as there are no findings and no supporting evidence to show the TMDL was
developed in accordance with the requirements of CWC section 13000.

Turning to the discussion in the Tentative Resolution of the application of CWC section
13241, the Board’s reasoning is flawed as it is based on the incorrect assumption that the
Bacteria TMDL does not represent an establishment of a water quality objective, but rather is
simply a program “to implement existing standards (including objectives).” (Tentative
Resolution, p. 2, §6.) The claim ignores the fact that the adoption of the proposed Bacteria
TMDL will, in fact, result in a revision to the Basin Plan, and specifically a revision to the water
quality objectives themselves, by the establishment of specific geometric mean targets and
allowable daily exceedances for the various segments and tributaries that make up the LA River.

As such, the adoption of the Bacteria TMDL is indisputably a revision to the water quality
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objectives, thus requiring compliance with the provisions of CWC section 13241, as well as
CWC section 13000.

In addition, the Tentative Resolution attempts to hedge the Regional Board’s bet that the
requirements of section 13241 do not apply (but, as discussed above, without addressing the
requirements of CWC section 13000), by setting forth a number of completely unsupportable and
conclusory findings that the required factors and considerations under section 13241 have been
met, i.e., the Regional Board is arguing section 13241 does not apply, but just in case it does, it
claims it has complied with said section. Yet, there is no “evidence” anywhere in the record to
show, for example, that the Bacteria TMDL is “reasonably achievable,” particularly in light of
the “environmental characteristics” of the water body (as required by CWC subsections 13241(b)
and (¢)). In fact, the evidence is to the contrary, as provided for not only in these comments, but
in a separate set of technical comments submitted by Dr. Susan Paulson of Flow Sciences, Inc.
on behalf of the Cities. For example, although the TMDL presumes that a good portion of both
dry weather and wet weather runoff is to be diverted and treated by the Sanitary Districts, the
Los Angeles County Sanitation District has made it clear, in their CEQA Scoping Comments,
that “under no circumstances will the Sanitation Districts accept wet weather diversions.” As
reflected in technical Comments submitted in connection with this TMDL, the volume of water
generated by a moderate to high storm event would be approximately 5 billion gallons daily
filling some 59 Rose Bowls. Even smaller rain events which would appear to clearly require
treatment under the current proposed TMDL, would approach a billion gallons of water and fill
some 11 Rose Bowls. Clearly the various Sanitation Agencies cannot accept wet weather runoff,

and there is no viable means of meeting the wet weather portion of the TMDL.
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Further, there are similar difficulties in treating dry weather runoff, as reflected in “The
Final Report — Supplemental Characterization of Los Angeles County Storm Drains,” July, 2007
(Exhibit “14”). According to the Los Angeles County Sanitation Districts in this Report:

As a general rule, the Districts do not accept urban runoff flows in
sewers tributary to the WRPs due to the potential impact on the
District’s ability to meet discharge limitations, nor do the Districts
accept storm water flows to any sewer due to the potential to cause
overflow conditions.” (Exhibit “14.” p. 2.)

In addition, there is no evidence, nor supporting documentation of any kind, to show that
the estimated $5.4 billion price tag for the Bacteria TMDL (see TMDL Report, p. 76), is
justifiable under the circumstances, let alone being anything close to affordable. Nor is there any
evidence showing that the $5.4 billion figure is even accurate, as this figure was based entirely
on an extrapolation from Ballona Creek’s $1.5 billion Bacteria TMDL estimate, without any
discussion of the similarities and differences between the two watersheds, e.g., no evidence of
the sufficiency of the capacity within the County Sanitation District Treatment Plants to treat the
diverted water from the LA River, was presented.

Moreover, the Board’s consideration of the enormous cost of implementing this one
TMDL should not take place in a vacuum; rather it must be considered with recognition that it is
only a small part of the overall cost of treating Stormwater within the Region. As demonstrated
by the fact the Board’s own estimates indicate that addressing one type of pollutant, i.e. bacteria,
in one watershed, will cost $5.4 billion, the cost of complying with all TMDLs to be adopted by
the Board will be astronomical. Indeed, a study prepared back in 2002 by the University of
Southern California Study, entitled “An Economic Impact Evaluation of Proposed Storm Water
Treatment for Los Angeles County,” concluded that the cost of treating Storm Water in Los

Angeles County could reach as high as $283.9 billion over 20 years. (Exhibit “15,”; see also

Exhibit “16,” “Financial and Economic Impacts of Storm Water Treatment Los Angeles County
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NPDES Permit Area” presented to California Department of Transportation Environmental
Program, Report 1.D. #CTSWRT-98-72, November, 1998, by Stanley R. Hoffman Associates;

Exhibit “17.” “COST OF STORM WATER TREATMENT FOR THE LOS ANGELES NPDES PERMIT

AREA,” June 1998, by Brown & Caldwell, prepared for the California Department of
Transportation [giving “conservatively low” estimates of the costs of treating Los Angeles Area
Storm Water of $33-73 billion in capital costs, depending upon the level of treatment, with an

additional $68-$199 million per year in operating and maintenance costs]; Exhibit “18,” “COST

OF STORM WATER- TREATMENT FOR CALIFORNIA URBANIZED AREAS,” October, 1998, prepared
for California Department of Transportation, by Brown & Caldwell [concluding that “Statewide
stormwater collection and treatment costs range from $70.5 billion for Level 1 to $113.7 billion
for Level 3. Annual operations and maintenance costs range from $145.2 million/year for Level

1 to $423.9 million/year for Level 3.”];. and Exhibit “19.” a copy of a Report entitled “NPDES

Stormwater Costs Survey” by Brian K. Currier, Joseph M. Jones and Glen L. Moelle, California
University, Sacramento dated January, 2005 along with Appendix H included therewith entitled
“Alternative Approaches to Stormwater Control” prepared by the Center for Sustainable Cities
University of Southern California.)

Furthermore, a $5.4 billion project to enable the public to swim in a concrete-lined flood
control channel where it is illegal and dangerous to do so, cannot come at a worse time
economically for municipalities throughout the Region. In a Report entitled Review of the Socio-
Economic Environmental Justice Impacts of the Bacteria TMDL for the Los Angeles River, dated
June 3, 2010, and prepared by the Gateway Cities Council of Governments (“Gateway CCOG

Report”), the Gateway CCOG concluded, in part, as follows:
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e The environmental analysis for the Bacteria TMDL for the
Los Angeles River has failed to take into account the
worsening socio-economic conditions for the watershed.

e . .. We estimate that over 533,120 persons are currently
unemployed in the watershed. Twenty-Three of the
watershed’s 40 communities have unemployment rates
above 10% and 11 of the watershed communities have
unemployment rates above 15%.

e The watershed communities are finding it increasingly
difficult to provide for basic municipal services, due to
dramatic drops in sales, tax and other local government
revenues. Local sales tax, a major source of local
government revenues, is in “free fall,” with average
decreases of 17% regionwide. A survey of 21 watershed
cities revealed over $51.4 million in General Fund deficits
for FY2009-2010. Cities are instituting staff layoffs, hiring
freezes and other budget cutbacks to deal with these
dramatic declines in revenues. A survey of the watershed
cities indicates that the TMDL increase municipal budget
deficits by 8.4% annually. Economists predict that local
government revenues will lag the general economic
recovery and local government job losses will continue into
2011, creating hardships for the watershed communities.

e There is an uneven distribution of unemployment and
poverty in the watershed. Sixteen cities draining into the
Lower Los Angeles River Watershed (Reaches 1 and 2)
suffer from the highest unemployment rates in the
watershed. There is a compelling socio-economic
argument for the Regional Board to consider Reach specific
implementation plans and a customized TMDL schedule in
order to mitigate the adverse economic impacts of the
proposed regulations on the economically disadvantaged
communities that drain into the Lower Los Angeles River.

(Exhibit “20,” Gateway CCOG Report, p. 3.) In a recent Economic Forecast prepared by the

California State University, Long Beach, for the Sixteenth Annual Regional Conference for

Southern California and its Counties, May 2010 (Exhibit “21,” “Economic Forecast”), a grim

picture was painted of the present state of the economy for local governments throughout the

Region. According to this Economic Forecast:

227/065121-0081
1091055.07 a06/07/10 -27-



Last year, the region’s economy shed 460,000 jobs. This was on
top of the 138,000 jobs lost in 2008, raising the cumulative two-
year loss to almost 600,000 jobs. The region has not experienced
such a devastating job loss since the early 1990°s. Over a three
year period, 1991-93, the region lost 470,000. At that time it was
thought to be the most significant downturn in the Southern
California regional economy since the Great Depression.”

% % %

This recession is the longest and one of the steepest declines in the
post World War Il era. What made this recession different is that
the economy had not faced a financial crises of such magnitude
since the Great Depression. The housing bubble, subprime interest
loans, lax lending standards, and securitization of mortgages led to
the near collapse of financial markets, crating the first ever
downtown in the global economy in the modern era...
Unemployment surged as employers shed 4.7 million jobs in 2009.
Bringing the total jobs lost since the onset of the recessing to 8.4
million.

(Exhibit “21,” Economic Forecast, pp. 4 and 7; also see Exhibit “22.” which includes a series of

PowerPoint presentations presented at the Economic Forecast Conference on May 13, 2010,

concerning the poor state of the national and regional economy.)

Furthermore, in a Report entitled “4 Guide to Consideration of Economics Under the
California Porter-Cologne Act,” by David Sunding and David Ziberman, University of

California, Berkeley, March 31, 2005 (Exhibit “23,”), the authors reviewed the requirements of

the Porter-Cologne Act regarding the need to consider “economics” and the other factors under
Section 13241, and concluded as follows:

While the requirement to consider economics under Porter-
Cologne is absolute, the legislature and the courts have done little
to particularize it. This report is an attempt to fill the gap and
provide the Board with guidance as to how economics can and
should be considered as required by Porter-Cologne. We write
from our perspective as professional economists and academics
who have engaged in water quality research and who have
extensive experience with the application of economics to
environmental regulation. (Exhibit “23.” p. iv.)
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The Report’s authors further recognized the importance of considering scarce resources
when developing water quality regulations, where they concluded as follows:
Water quality regulations are necessary in a state like
California, and a careful analysis of their consequences can
provide a road map for investment of scarce resources. Ideally,
our recommended approach will increase the transparency of the
rule-making process under Porter-Cologne. Further, it is our hope
that adoption of the approach could help avoid the legal and

political conflicts that have adversely affected recent water quality
protection efforts in the state. (Exhibit “23.” p. v.)

In addition, beyond the fact that the estimated $5.4 billion calculation to comply with the
TMDL is not supported by any substantial evidence in the record, is the fact that this massive
expenditure is all designed to “compel” the Cities “to take aggressive action” to “restore” the LA
River from its present concrete-lined condition in order to allow for water contact recreational
uses of this large flood control channel, all the while recognizing that in fact “access is
prohibited to much of the Los Angeles River.” (TMDL Report, p. 15.) As such, a decision to
impose a $5.4 billion regulation upon the Cities and the public in general, with virtually no
corresponding public benefit, is action that is entirely arbitrary and capricious and without any
evidentiary support.

The other conclusory findings regarding the Board’s purported attempt at compliance
with the remaining factors and considerations under section 13241, such as the need to consider
the impacts of the adoption of the Bacteria TMDL on the development of “housing within the
region” (CWC § 13241(e), are entirely unsupported and deficient. Specifically, with respect to
the need for housing within the region, as evidenced by the long 70 year history surrounding the
development of the LA River, the entire purpose of the development of River into a “flood
control” channel was to protect those living and working in the area surrounding the River from
“flooding” of their homes and livelihood. The goal was to move as much rainwater into the
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concrete-lined flood control channel as quickly as possible, so as to avoid “flooding” the
communities surrounding the channel. Yet, the stated principal means of complying with the
Bacteria TMDL as written, appears to be to “divert” rainwater away from the LA River, thereby
largely defeating the very purpose of the development of the LA River in the first instance, and
creating significant risks of harm to the surrounding community. Thus, the statement that “the
need for housing within the region has been considered, but this TMDL is unlikely to affect
housing needs” (Tentative Resolution, p. 5, § 17), is not only unsupportable, it is reckless.

The adoption of this Bacteria TMDL as is, would be arbitrary and capricious, and
inconsistent with law, as it would fail to comply with the clear requirements of both sections
13000 and 13241. Specifically, the Board has repeatedly failed, either in this TMDL process, in
the Basin Plan development process, or in any past Triennial Review, to comply with its
statutory obligations under CWC sections 13000, 13240 and 13241, by failing to give full and
complete consideration to the following, when imposing TMDLs or otherwise when requiring
Stormwater discharges to be in strict compliance with numeric effluent limits: (a) the past,
present or probable future beneficial uses of the waters in issue; (b) the environment
characteristics of the hydrographic unit under consideration, including the quality of water
available thereto; (¢) the water quality conditions that could reasonably be achieved through the
coordinated control of all factors which affect water quality in the area; (d) economic
considerations; (¢) the need for developing housing within the region; (f) the need to develop and
use recycled water (see CWC § 13241), and the various considerations set forth in CWC section
13000.

CWC sections 13000, 13240 and 13241 provide, in relevant part, as follows:

§ 13000. Conservation, control, and utilization of water
resources; quality; state wide program; regional
administration.
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The Legislature further finds and declares that activities and
factors which may affect the quality of the water of the state shall
be regulated to attain the highest water quality which is reasonable,
considering all demands being made and to be made on those
waters and the total values involved, beneficial and
detrimental, economic and social, tangible and intangible.

§ 13240 Adoption of plan; conformance with state policy.

Each regional board shall formulate and adopt water quality
control plans for all areas within the region. Such plans shall
conform to the policies set forth in Chapter 1 (commencing
with Section 13000) of this division and any state policy for
water quality control. During the process of formulating such
plans the regional board shall consult with and consider the
recommendations of affected state and local agencies. Such plans
shall be periodically reviewed and may be revised.

§ 13241 Water quality objectives; beneficial uses;
prevention of nuisances.

Each regional board shall establish water quality objectives in
water quality control plans as in its judgment will ensure the
reasonable protection of beneficial uses and the prevention of a
nuisance; however, it is recognized that it may be possible for the
quality of water to be changed to some degree without
unreasonably affecting beneficial uses. Factors to be considered
by a regional board in establishing water quality objectives shall
include, but not necessarily be limited to, all of the following:

(a) Past, present, and probable future beneficial uses of water.

(b) Environmental characteristics of the hydrographic unit
under consideration, including the quality of water available
thereto.

(c) Water quality conditions that could reasonably be
achieved through the coordinated control of all factors which
affect water quality in the area.

(d) Economic considerations.

(e) The need for developing housing in the region.

63) The need to develop and use recycled water.
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Pursuant to the above provisions of the Porter-Cologne Act, in any formulation or
amendment of a water quality control plan where water quality standards or objectives are being
adopted or modified (as here, with the adoption of new, specific numeric objectives), the policies
set forth in section 13000 must be complied with and the factors set forth in section 13241 fully
considered. (See United States of America v. State Water Resources Control Board, et al. (1986)
182 Cal.App.3d 82 (“U.S. v. State Board”). Compliance with CWC section 13000 is specifically
required during Basin Plan development given the express language of section 13240, requiring
compliance with the policies under CWC section 13000. (CWC § 13240.) Yet, there is no
indication anywhere in the record that the Regional Board has even made an attempt to comply
with CWC section 13000.

In U.S. v. State Board, the State Board issued revised water quality standards for salinity
control and for the protection of fish and wildlife because of changed circumstances which
revealed new information about the adverse affects of salinity on the Sacramento-San Joaquin
Delta (“Delta™). (182 Cal.App.3d at 115.) The State Board approved these standards with the
understanding it would impose more stringent salinity controls in the future. In invalidating the
revised salinity standards, the Court consistently recognized the importance of complying with
the policies set forth under section 13000 and the factors listed under section 13241. It
emphasized the section 13241 need for an analysis of “economics,” as well as the importance of
establishing water quality objectives which are “reasonable,” and adopting “reasonable standards
consistent with overall State-wide interests.”

In formulating a water quality control plan, the Board is invested
with wide authority “to attain the highest water quality which is
reasonable, considering all demands being made and to be made
on those waters and the total values involved, beneficial and

detrimental, economic and social, tangible and intangible.”
(§ 13000.) In fulfilling its statutory imperative, the Board is
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required to “establish such water quality objectives . . . as in its
judgment will ensure the reasonable protection of beneficial
uses . . .” (§ 13241), a conceptual classification far-reaching in
scope.

(/d. at 109-110 (emphasis added).) The Court further stated:
The Board’s obligation is to attain the highest reasonable water
quality “considering all demands being made and to be made on
those waters and the total values involved, beneficial and
detrimental, economic and social, tangible and intangible.”
(§ 13000, italics added.)

(/d. at 116 (emphasis in original).) Finally, the Court pointed out:
In performing its dual role, including development of water quality
objectives, the Board is directed to consider not only the
availability of unappropriated water (§ 174) but also all
competing demands for water in determining what is a
reasonable level of water quality protection (§ 13000). In
addition, the Board must consider . . . “[Water quality conditions

that could reasonably be achieved through the coordinated control
of all factors which affect water quality in the area.”

(Id. at 118 (italics in original, bolding added).)

In City of Burbank v. State Water Resources Control Board (2005) 35 Cal.4th 613
(“Burbank’), the California Supreme Court addressed the issue of whether this Board and the
State Board were required to comply with CWC section 13241, which, through section 13263,
requires the Boards to consider “economics” when issuing an NPDES permit. (/d. at 626.) The
Burbank Court found that where the State and Regional Boards adopt provisions that “exceed the
requirements of the Federal Clean Water Act,” State law, specifically section 13241, must be
complied with. (/d. at 627.) The Court held that unless the specific requirement is mandated by
federal law, section 13241 must be complied with even where a permit is being adopted pursuant
to federal law. (/d.) The Court stated that: “because section 13263 cannot authorize what federal

law forbids, it cannot authorize a regional board, when issuing a waste water discharge permit, to
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use compliance costs to justify pollutant restrictions that do not comply with federal clean water
standards.” (/d. at 626, (emphasis added).)

In short, the Supreme Court found that State law must be complied with unless it is in
conflict with federal law or proposes something that “federal law forbids.” (/d.) Consequently,
as the Regional Board is required to comply with State Law, including specifically section
13241, whenever it adopts requirements that are not required by federal law, and as federal law
does not require either the particulars of the subject Bacteria TMDL, or that municipalities
strictly comply with the numeric limits set forth in TMDL, here, the Board is required to comply
with section 13241 and section 13000, prior to adopting the TMDL.

Moreover, there is no federal requirement that the Water Boards adopt this or any TMDL.
As explained by the State and Regional Boards’ attorneys in pleadings submitted to the San
Diego Superior Court in 2006: “No authority exists to compel the water boards to establish a

TMDL.” (Exhibit “24.” p. 10.) This position that neither federal law nor any requirement under

the Consent Decree compels the Regional or State Boards to adopt a TMDL, was then confirmed
by the Water Boards’ counsel in open court in a hearing on September 1, 2006, where he stated:
“If we don’t adopt a Trash TMDL under the Consent Decree I referenced, US EPA would have
to adopt one. But we don’t have to do one. And we can’t guess, as staff, what the Regional

Board is going to do on that project.” (Exhibit “25,” p. 25; (emphasis added).) Accordingly,

there can be no dispute that nothing in federal law compels the State or Regional Boards to adopt
the subject Bacteria TMDL. State law requirements must, therefore, be adhered to.

In addition, the State Board’s Office of Chief Counsel has confirmed that the Boards
must comply with State law when adopting TMDLs. In a memorandum dated January 4, 1994,

from William R. Attwater, Office of Chief Counsel, State Water Resources Control Board, to all
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Regional Board Executive Officers and Board Attorneys, on “Guidance on Consideration of
Economics in the Adoption of Water Quality Objectives,” (hereafter “Attwater Memo,” a copy

of which is marked as Exhibit “26,” along with a Memo from Sheila Vassey of the Chief

Counsel’s Office (“Vassey Memo” attached thereto), the Board’s Chief Counsel recognized that,
in adopting water quality objectives, Boards “are required to exercise their judgment to ‘ensure
the reasonable protection of beneficial uses and the prevention of nuisance. (See Attwater
Memo, p. 2.)

The Attwater Memo relies on the legislative history to the Porter-Cologne Act, which
provides that although objectives are to be tailored on the high quality side of the needs of the
present and future beneficial uses: “nevertheless, objectives must be reasonable and
economic considerations are a necessary part of the determination of reasonableness.” (/d.)
As discussed in the Attwater Memo, the Legislative History to the Porter-Cologne Act

recognizes that:

The Regional Boards must balance environmental characteristics,
past, present and future beneficial uses, and economic
considerations (both the cost of providing treatment facilities and
the economic value of development) in establishing plans to
achieve the highest water quality which is reasonable.
(Exhibit .”26,” Attwater Memo, p. 3; (emphasis added).)

The Attwater Memo also specifically cites to the language in Water Code section 13000,
including the reference to the need “to attain the highest water quality which is reasonable,
considering all demands being made and to be made on those waters and the total values
involved, beneficial and detrimental, economic and social, tangible and intangible.” (/d. at
3; (emphasis added).)

The Memo similarly reviewed the additional mandate to consider “economics” when

adopting objectives set forth in Senate Bill 919 (adopted in 1993), and concluded that the Bill,
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which amended CEQA to require, whenever the Boards adopt rules requiring the installation of
pollution control equipment or establishing a performance standard or treatment requirement,
that the Boards conduct an environmental analysis of the reasonably foreseeable methods of
compliance and that “[t]his analysis must take into account a reasonable range of factors,

including economics.” (/d. at 4; also see Exhibit “27.” a document prepared by EPA Region 9

dated January 7, 2000 entitled “Guidance For Developing TMDLs in California,” where EPA
Region 9, at page 22, specifically referenced and attached the Vassey Memo referenced above.)
(Id. atp. 22.)

The policies and factors under CWC sections 13000, 13240, and 13241 are thus all
required to be complied with when the Boards develop TMDLs. However, because there are no
findings showing that the Bacteria TMDL was developed in accordance with CWC section
13000, and because there is no evidence to support any of the very conclusionary findings
regarding CWC section 13241, the proposed Bacteria TMDL is contrary to law.

V. THE PROPOSED BACTERIA TMDL IS DEFICIENT AS IT FAILS TO

“REFLECT” THE FACT THAT IT MAY BE COMPLIED WITH THROUGH

THE USE OF A BEST MANAGEMENT PRACTICES APPROACH, RATHER
THAN THROUGH NUMERIC EFFLUENT LIMITS

The proposed Bacteria TMDL provides for a single sample target, with a limited number
of allowable exceedence days for daily sampling and weekly sampling along with a geometric
mean target which “may not be exceeded at any time.” (Tentative Resolution, p. 3.) Similarly,
the TMDL Report expresses the single sample target numeric limits as an allowable number of
exceedence days of concentrations of E. Coli, along with a discussion of a geometric mean target
which, similar to Tentative Resolution, “shall be strictly applied.” (TMDL Report, p. 16; also

see Tentative Basin Plan Amendment, p. 5 [“The WLAs for the geometric mean target during

227/065121-0081
1091055.07 a06/07/10 -36-



any time of any river segment and tributary to the Los Angeles River watershed is zero (0) days
of allowable exceedences.”].)

The Tentative Basin Plan Amendment then confirms that the regulatory mechanism that
will be used to implement the TMDL for the Cities and other municipalities throughout Los
Angeles County, will include the “MS4 Permits covering jurisdictions within the Los Angeles
River watershed,” and that these MS4 Permits “shall be reopened or amended when the Order is
re-issued, in accordance with applicable laws, to incorporate the applicable WLA as a Permit
requirement.” (Tentative Basin Plan Amendment, p. 6.) Thus, it is clear from the TMDL
documentation that the TMDL is intended to be enforced as a strict numeric effluent limit, rather
than through the use of maximum extent practicable (“MEP”)-compliant best management
practices (“BMPs”). (See 33 U.S.C. § 1342(p)(3)(B).)

In BIA of San Diego County v. State Board (2004) 124 Cal.App.4th 866, 874, the
California Court of Appeal acknowledged that the CWA is to be applied differently to municipal
Stormwater dischargers than to industrial Stormwater dischargers, finding as follows:

In 1987, Congress amended the Clean Water Act to add
provisions that specifically concerned NPDES permit
requirements for storm sewer discharges. [Citations.] In these
amendments, enacted as part of the Water Quality Act of 1987,
Congress distinguished between industrial and municipal
storm water discharges. . . . With respect to municipal storm
water discharges, Congress clarified that the EPA has the
authority to fashion NPDES permit requirements to meet
water quality standards without specific numeric effluent

limits and instead to impose “controls to reduce the discharge
of pollutants to the maximum extent practicable.”

(1d., citing 33 USC § 1342 (p)(3)(B)(iii) and Defenders of Wildlife v. Browner (9th Cir. 1999)
191 F.3d 1159, 1163 (“Defenders”) (bolding added, italics in original).)
In Defenders, the Ninth Circuit recognized the different approach taken by Congress for

Stormwater, finding that “industrial discharges must comply strictly with state water-quality
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standards,” while Congress chose “not to include a similar provision for municipal storm-
sewer discharges.” (191 F.3d at 1165; (emphasis added).) The Court found that “because 33
U.S.C. §1342(p)(3)(B) is not merely silent regarding whether municipal discharges must comply
with 33 U.S.C. §1311,” but instead section 1342(b)(3)(B)(iii) [of the CWA] “replaces the
requirements of §1311 with the requirement that municipal storm-sewer dischargers
‘reduce the discharge of pollutants to the maximum extent practicable...,”” “the statute
unambiguously demonstrates that Congress did not require municipal storm-sewer discharges to
comply strictly with 33 U.S.C. §1311(b)(1)(C).” (/d. at 1165.)

Understanding the differences recognized by Congress in the Clean Water Act, EPA, in a
November 22, 2002 Guidance Memorandum on “Establishing Total Maximum Daily Load
(“TMDL”) Waste Load Allocations (“WLAs”) for Stormwater Sources and NPDES Permit
Requirements Based On Those WLAs,” (Exhibit ‘“28” hereto), explained that, for NPDES
Permits regulating Stormwater discharges, any water quality-based effluent limits for such

discharges should be “in the form of BMPs and that numeric limits will be used only in rare

instances.” (Exhibit “28.” EPA Guidance Memo, p. 6.) EPA recommended that “for NPDES-
regulated municipal . . . dischargers effluent limits, effluent limits should be expressed as best

management practices (BMPs), rather than as numeric effluent limits.” (Exhibit “28.” at p. 4.)

In fact, EPA went so far as to find as follows:
If it is determined that a BMP approach (including an iterative
BMP approach) is appropriate to meet the stormwater component

of the TMDL, EPA recommends that the TMDL reflect this.
(ld. at5.)

EPA explained its recommendation that a Stormwater TMDL reflect the fact that it is to

be implemented through the use of a BMP approach, rather than the use of numeric limits, as

follows:
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EPA’s policy recognizes that because storm water discharges are
due to storm events that are highly variable in frequency and
duration and are not easily characterized, only in rare cases will it
be feasible or appropriate to establish numeric limits for
municipal and small construction storm water discharges. The
variability in the system and minimal data generally available
make it difficult to determine with precision or certainty actual and
projected loadings for individual dischargers or groups of
dischargers. Therefore, EPA believes that in these situations,
permit limits typically can be expressed as BMPs, and that
numeric limits will be used only in rare instances. (/d. at 4
(emphasis added).)

EPA recognized that under the Clean Water Act, section 1342(p)(3)(B)(iii), and under the
regulations to the Act, specifically 40 C.F.R. § 122.44(k)(iii), that for Stormwater NPDES
Permits, water quality based effluent limits (“WQBELs") taken from the waste load allocations
in a TMDL, “may be expressed in the form of best management practices (“BMPs”),” and that
“if BMPs alone adequately implement the WLAs, additional controls are not necessary.”

(Exhibit “28,” p. 2.)

In a February 11, 1993 Memorandum issued by the State Board’s Office of Chief
Counsel by Elizabeth Jennings, subject “Definition of Maximum Extent Practicable,” (Exhibit
229.” the Office of Chief Counsel provided guidance on determining whether a BMP was
consistent with the maximum extent practicable or “MEP” standard and concluded that the

following factors may be useful in this determination:

1. Effectiveness: Will a BMP address a pollutant of
concern?
* % %

3. Public acceptance: Does the BMP have public support?

4. Cost: Will the cost of implementing the BMP have a
reasonable relationship to the pollution control benefit
to be achieved?
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S. Technical feasibility: Is the BMP technically feasible
considering soils, geography, water resources, etc.?

(Exhibit “29.” Jennings Memo, p. 4-5.)

Further, as reflected in a letter dated August 22, 2003, from EPA Headquarters to the
Honorable Bart Doyle, EPA made it clear that it will “continue to work with the Regional Board
to make sure that they consider different implementation methods for TMDLs,” and that,
with respect to EPA’s November 22, 2002 Guidance Memorandum, EPA has “worked closely
with all ten Regions on this memo and expects that it will be followed by the states.” (Exhibit
“30,” August 27, 2003 Letter, p. 2.)

Similarly, in a recent EPA-issued draft technical document entitled “7TMDLs Stormwater

Handbook, November, 2008” (Exhibit “31,” hereafter “Draft Handbook™), EPA seeks “to

provide information to TMDL practitioners and NPDES stormwater permit writers” on various
subjects, including:

e TMDL implementation plans including best management
practice (BMP) and other stormwater management strategy
recommendations

e Approaches for translating TMDL WLAs and
implementation recommendations into NPDES stormwater
permit requirements and implementation strategies.

(Exhibit “31,” p. 1)

The Draft Handbook is designed to assist in the development of “TMDL implementation
plans that connect WLAs and stormwater permits by either (1) including specific
recommendations (e.g., performance standards, management measures) for implementing
WLAs, or (2) providing technical information for permit writers and permitees on how to
analyze, select, and implement provisions to implement the WLAs.” (Id.) The Draft Handbook
specifically references and quotes from the EPA Guidance Memo referenced above, and

provides that: “EPA expects that most WQBELSs for NPDES-regulated municipal and small
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construction storm water discharges will be in the form of BMPs, and that numeric limits

will be used only in rare instances.” (Exhibit “31.” p. 133 (emphasis added.)

Furthermore, in yet another Report issued by the NRC entitled “Assessing the TMDL
Approach to Water Quality Management,” 2001 (see Exhibit “32”), the NRC concluded as
follows:

Many debates in the TMDL community have centered on the use
of “phased” and “iterative” TMDLs. Because these terms have
particular meanings, this report uses a more general term —
adaptive implementation. Adaptive implementation is, in fact, the
application of the scientific method to decision-making. It is a
process of taking actions of limited scope commensurate with
available data and information to continuously improve our
understanding of a problem and its solutions, while at the same
time making progress toward attaining a water quality standard.
(Exhibit “32.” p. 90.)

In a recent Appellate Court decision from the State of Oregon, Tualatin River Keepers, et
al. v. Oregon Department of Environmental Quality (April 28, 2010) Case No. A136050, 2010
Ore. App. LEXIS 465 (a copy of which is attached hereto as Exhibit “33”), the Oregon Court of
Appeal looked at, among other issues, the need for waste load allocations contained within
developed TMDLs to be enforced as strict numeric limits within a municipal NPDES Permit
under Oregon law. The petitioners in that case argued that the Oregon Department of
Environmental Quality (“DEQ”) had erred because it issued a permit that did not “incorporate
waste load allocations as enforceable effluent limits.” The Oregon Court discussed the purpose
of a TMDL, noting it is required to be established for pollutants and waters of the State that are
identified pursuant to Section 1313(d) of the CWA, and went on to address petitioners’
contention that the TMDLs were required under State law to have been incorporated into the

Permit as a “enforceable effluent limitation.” (Id. at *24-25.)
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What was not even argued in Tualatin River Keepers was that federal law required a
TMDL to be incorporated into a municipal NPDES Permit as a “numeric effluent limitation.”
Instead, the Court found that under the CWA, best management practices were considered to be
a “type of effluent limitation,” and that such best management practices were authorized to be
used pursuant to the CWA, section 33 U.S.C. § 1342(p) as a means of controlling “storm water
discharges.” (Id. citing 33 U.S.C. § 1342(p) and 40 CFR § 122.44(k)(2)-(3).)

The Court in Tualatin went on to conclude that the State did not require that TMDLs be
enforced through the use of numeric effluent limits, finding as follows:

The applicable TMDLs in this case set forth specific waste load
allocations for municipal storm water. The permits at issue, in
turn, indicate the bodies of water for which TMDLs and wasteload
allocations have been established and reference the specific TMDL
for those bodies of water. The permits provide in the “adaptive
management” section that, “[w]lhere TMDL wasteload
allocations have been established for pollutant parameters
associated with the permittee’s [municipal separate storm
sewer system]| discharges, the permittee must use the estimated
pollutant load reductions (benchmarks) established in the
[storm water management plan] to guide the adaptive
management process.” . . . Adequate progress toward
achieving assigned wasteload allocations will be demonstrated
through the implementation of best management practices that
are targeted at TMDL-related pollutants.” Pursuant to that
section, permittees must evaluate progress toward reducing
pollutant loads “through the use of performance measures and
pollutant load reduction benchmarks developed and listed in the
[stormwater management plan].”

* ok

Although the permits do not themselves include numeric
wasteload allocations like those set forth in the TMDLs, the
TMDL wasteload allocations are clearly referenced in the
permits, and the permits require implementation of best
management practices, set forth in the storm water
management plans, to make progress towards meeting those
wasteload allocations. Again, best management practices are a
type of effluent limitation that is used in municipal storm water
permits. See 40 CFR § 122.44(k)(2)-(13). Furthermore, the
permits incorporate benchmarks, through incorporation of the
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storm water management plan, which are specific pollutant load
reduction goals for the permittees. Those measures are “permit
requirements” that properly incorporate the TMDL wasteload
allocations.

(Id. at ¥*26-*27 (emphasis added).)

The Oregon Appellate Court opinion confirms established authority that numeric limits
are not required as a means of implementing wasteload allocations in a TMDL.

In addition, it has long since been the policy of the State of California not to require the
use of strict numeric limits to Stormwater dischargers, but rather to apply the MEP standard

through an iterative BMP process. (See, e.g., Exhibit “10,” State Board Order No. 91-04, p. 14

[“There are no numeric objectives or numeric effluent limits required at this time, either in the

Basin Plan or any statewide plan that apply to storm water discharges.” p. 14]; Exhibit “34.”

State Board Order No. 96-13, p. 6 [“federal laws does not require the [San Francisco Reg. Bd]

to dictate the specific controls.”]; Exhibit “35.” State Board Order No. 98-01, p. 12 [“Stormwater

permits must achieve compliance with water quality standards, but they may do so by requiring
implementation of BMPs in lieu of numeric water quality-based effluent limitations.”];

Exhibit “36,” State Board Order No. 2000-11, p. 3 [“In prior Orders this Board has explained

the need for the municipal storm water programs and the emphasis on BMPs in lieu of

numeric effluent limitations.”]; Exhibit “37.” State Board Order No. 2001-15, p. 8 [“While we

continue to address water quality standards in municipal storm water permits, we also continue
to believe that the iterative approach, which focuses on timely improvements of BMPs, is

appropriate.”]; Exhibit “38,” State Board Order No. 2006-12, p. 17 [“Federal regulations do

not require numeric effluent limitations for discharges of storm water”]; Exhibit “39.”

Stormwater Quality Panel Recommendations to The California State Water Resources Control

Board — The Feasibility of Numeric Effluent Limits Applicable to Discharges of Stormwater
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Associated with Municipal, Industrial and Construction Activities, June 19, 2006, p. 8 [“It is not

feasible at this time to set enforceable numeric effluent criteria for municipal BMPs and in

particular urban dischargers.”]; and Exhibit “40,”an April 18, 2008 letter from the State
Board’s Chief Counsel to the Commission on State Mandates, p. 6 [“Most NPDES Permits are
largely comprised of numeric limitations for pollutants. . . . Stormwater permits, on the
other hand, usually require dischargers to implement BMPs.”].)

In sum, neither State or federal law, nor State or federal policy, provide for the
incorporation of WLAS as strict numeric limits into an MS4 Permit. To the contrary, both EPA
and the State have long recognized that numeric limits should only be incorporated into an MS4
Permit in “rare instances,” with the State Board’s Numeric Effluent Limits Panel concluding that
“it is not feasible at this time to set enforceable numeric effluent criteria for municipal BMPs and
in particular urban dischargers.” (Exhibit “38.” p. 8.) Adopting the proposed Bacteria TMDL
without language confirming that, with respect to the Cities and other municipal permittees, the
TMDL is not to be implemented through the use of strict numeric effluent limits, but rather
through the use of an iterative BMP approach, is arbitrary and capricious action, and is action
contrary to law.

V. THE DEVELOPMENT OF THE BACTERIA TMDL TO PROTECT MERE
“POTENTIAL” BENEFICIAL USES, REGARDLESS OF WHETHER THE USES
ARE FORMERLY DESIGNATED AS “POTENTIAL,” IS DIRECTLY
CONTRARY TO LAW, AND ALL DESIGNATED “USES” OF THE LA RIVER
MUST BE REVIEWED AND REVISED

CWC section 13000, which the Board has not disputed as being applicable in this case,
specifically requires that the quality of the water of the State be protected “to attain the highest
water quality which is reasonable, considering all demands being made and to be made on
those waters...” (CWC § 13000.) Moreover, under CWC section 13240, the Basin Plan must

“conform to the policy set forth in Chapter 1 (commencing with section 13000).” (§ 13240.)
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Thus, the California Legislature envisioned the development of regulations to protect only
existing “demands being made” as well future demands “to be made” on such waters. A
development of a TMDL to protect mere “potential” uses of the LA River, after it may or may
not be “restored” to allow for swimming in this concrete flood control channel, whether such
“potential” uses are “probable” or not, is directly contrary to the plain language of section 13000.

Pursuant to section 13241, the factors to be considered when establishing water quality
objectives “shall include™: “(a) past, present and probable future beneficial uses of water.”
(CWC § 13241(a); (emphasis added).) The development of a TMDL to protect mere “potential”
uses which are not “probable future” uses, i.e., the development of a TMDL to protect
“improbable” future uses of the LA River, is action contrary to law.

In State Board Order No. 2005-0004, the Board determined that the Regional Board had
improperly refused to remove a “potential” REC-1 [i.e., swimming] use designation for Ballona
Creek’s two upper reaches (consisting of concrete channels that are fenced to prevent public
use). Although the State Board conceded it was “possible” these reaches could someday be
restored to a condition that would permit swimming, it found that since there was no evidence it
was “feasible” to attain such uses in the near future, the use designations were inappropriate.

(Exhibit “41,” p. 7.) The State Board explained its reasoning for overturning the LA Regional

Board’s prior refusal to down-grade the referenced “potential” REC-1 use, as follows:

The record indicates that the creek was converted to a concrete-
lined flood control channel many years ago. Since then, the
surrounding area has become highly urbanized. [] [R]estoring the
creek’s use for full REC-1 uses associated with swimming would
require substantial changes in existing land use patterns. These
types of changes require extensive time, planning, funding, and
construction. They are likely to occur over very long time periods.

(Exhibit *41,” p. 13.) The State Board’s reasoning in down-grading the potential “REC-1” use in

that case is particularly applicable to the LA River, and to the Regional Board’s desire for “all
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parties” to “take aggressive action” in this case “to restore” the LA River. In effect, as
recognized by the State Board in Order No. 2005-0004, “the record indicates that the [Los
Angeles River] was converted to a concrete-lined flood control channel many years ago. Since,
the surrounding area has become highly urbanized . . .[and] restoring the [LA River’s] use for
full REC-1 uses associated with swimming would require substantial changes in existing land
use patterns. These types of changes require extensive time, planning, funding and construction.
They are likely to occur over very long periods.” (/d.)

It is thus apparent that while the desire of the Regional Board to “restore” the LA River
to allow for swimming in the River may, in theory, be a laudable goal, and may arguably be
“possible” at some far off date into the future, in reality, because of the decades and effort that
have already been invested to improve the LA River to address “major” flooding problems in the
“highly urbanized” area of the community surrounding the LA River, such a restoration process
would not only be lengthy and expensive, it would be dangerous. In short, unless there were
“substantial changes in existing land use patterns,” where a majority of the community
surrounding the LA River was replaced with open space, so as to provide for large diversion
areas for rainwater, rather than current conditions where rainwater is conveyed into this
behemoth flood control channel, the restoration of the LA River to accommodate swimming is
not remotely realistic. The “environmental characteristics” of the River preclude this use for
most all portions of the River.

In addition, under the plain language of the Clean Water Act (“CWA”), a TMDL is only
to be developed once a water body has first been listed as being impaired for a particular
pollutant. Pursuant to section 303(d)(1)(A) of the CWA [33 U.S.C. § 1313(d)(1)(A)], the State is

to make a determination on listing the water body as being impaired only after it first takes “into
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account the severity of the pollution and the uses to be made of such waters.” The CWA,
therefore, does not envision the development of a TMDL to address a particular pollutant of
concern where its severity impairs some “potential” or theoretical use in the future, after
“substantial changes in existing land use patterns” have been made; instead, it requires an
evaluation of the “uses to be made” of such waters. (See also CWA § 303(c)(2)(A), 33 U.S.C.
§ 1313(c)(2)X(A) [providing that “standards shall be established taking into consideration their
use and value . . ., and also taking into consideration their use and value for navigation”].)
With respect to the designation of the “existing” and “intermittent” beneficial uses in the
Basin Plan, the regulations to the CWA specifically reference the need to protect “existing in
stream water uses and the level of water necessary to protect the existing uses.” (40 C.F.R.
§ 131.1(e).) The CWA defines “existing” uses as “those uses actually attained in the water body
on or after November 28, 1975.” (40 C.F.R. § 131.1(e).) In this case, there is no credible
evidence anywhere that the REC-1 or REC-2 designations for the Los Angeles River were ever
based on “uses actually attained in the water body on or after November 28, 1975.” In fact, the
evidence is to the contrary, as recognized in the TMDL Report itself, where it acknowledges that
“most of the Los Angeles River was lined with concrete between the 1940s to 1950s,” with
“[o]nly three sections of main channel remain soft-bottom” (TMDL Report, p. 5) (with Reaches
1 and 2 being entirely lined with concrete). The TMDL Report further acknowledges that, in
fact, “access is prohibited to much of the Los Angeles River and the concrete-channelized areas
of Tujunga, Verdugo, Burbank Western Channel, Arroyo Seco, and Rio Hondo.” (TMDL
Report, p. 15.) The mere designation of uses as “intermittent” uses in the Basin Plan is further

recognition of the point.
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To emphasize the problems with swimming in the LA River, the Regional Board itself
has developed what it calls a “High Flow Suspension” Basin Plan Amendment, wherein it has
suspended all REC-1 and 2 uses during any .5 inch storm event and for 24 hours thereafter. (See
TMDL Report, p.4.) The High Flow Suspension policy only reinforces the record that the
alleged REC-1 and REC-2 uses of the LA River are not now, and have never been, “uses actually
obtained in the water body.” Accordingly, certain uses were improperly designated as “existing”
and “intermittent” in the Basin Plan; thus, not only should the “potential” use designations within
the Basin Plan be deleted, but these improperly designated “existing” and “intermittent” uses
should similarly be reviewed and properly designated..

VII. THE BACTERIA TMDL IS NOT SUITABLE FOR CALCULATION, AND FAILS
TO PROVIDE INCLUDE “TOTAL MAXIMUM DAILY LOADS”

A TMDL should be established only when the pollutant at issue is “suitable for such
calculation,” and where the load allocations can be established “at a level necessary to
implement the applicable water quality standards.” (33 U.S.C. § 1313(d)(1)(C) (emphasis
added).) Based on a 1978 EPA-adopted Rule, a TMDL is “suitable for calculation” only under

“proper technical conditions.” (43 Fed. Reg. 60662; Exhibit “42;” (emphasis added).) “Proper

technical conditions” require “the availability of the analytical methods, modeling techniques
and data base necessary to develop a technically defensible TMDL.” (Exhibit “42” 43 Fed. Reg.
60662.) According to EPA in its Guidance for Developing TMDLs in California:

An understanding of pollutant loading sources and the amounts
and timing of pollutant discharges is vital to the development of
effective TMDLs. . . . [Pollutant sources or causes of the problem
need to be documented based on studies, literature reviews or other
sources of information. Because the source analysis provides the
key basis for determining the levels of pollutant reductions needed
to meet water quality standards, and the allowable assimilative
capacity, TMDL, wasteload allocations, and load allocations,
quantified source analyses are required. . . .
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(Exhibit “27,” EPA TMDL Guidance for California, p. 4; also see Exhibit “43,” US EPA’s “The
Twenty Needs Report: How Research Can Improve the TMDL Program,” dated July, 2002, p. 7-
8 [describing the needs relating to the “scientific bases for steps in TMDL establishment and
implementation” and providing that the “quality of modeling is one of the essential factors
determining the quality of nearly all TMDLs.”].)

As discussed in the technical comments submitted to the Regional Board on the subject
TMDL, the Bacteria TMDL and waste load allocations therein are not supported by the data, and
are not scientifically supported by the evidence. In short, the Bacteria TMDL is not presently
“suitable for calculation,” for the following reasons:

(1) The level of regrowth and/or resuscitation of E. Coli in the various reaches of the
LA River have not been analyzed. According to the TMDL Report itself, “regrowth or
resuscitation in Reach 2 of the Los Angeles River during dry weather could not be ruled out.”
(TMDL Report, p. 30.) The TMDL Report further discusses a field study in Orange County
which “concluded that bacteria were resuscitated to a degree after dry-weather runoff was UV-
treated (County of Orange, 2004)” and that “resuscitation can occur after injury (but not death)
by treatment or environmental stress.” (/d.) The TMDL Report also acknowledges that
“[1]aboratory studies under ideal conditions have highlighted the potential for post-disinfection
resuscitation,” and that regrowth in sediments “was considered to have moderate likelihood of
being a significant component of in-channel E. Coli loading to Reach 2 by the BSI Study.” (/d.
at pp. 29-30.) As such, concerns of a regrowth and resuscitation in the LA River must be further
evaluated, raising significant concerns that the billions of dollars of public funds that will be

needed to attempt to reduce the loads of E. Coli into the LA River may be spent to no avail.
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(2) Even after all the study conducted by CREST in connection with the dry weather
TMDL, presently there is no known technical, let alone economical, means of achieving the
Waste Load Allocation proposed for the Cities in the TMDL. Nor has there been even an
attempt to analyze whether and to what extent, if any, the existence of bacteria in the LA River
has any impact on the actual uses of the property surrounding the River, e.g., walking, jogging or
biking. In short, there is no data or any empirical evidence compiled to determine the allowable
load of bacteria that may be discharged from City-storm drains to the LA River without
adversely impacting the actual uses of the property adjacent to the flood control channel.

3) In addition, no analysis has been conducted on how and to what extent reducing
or eliminating the total load of bacteria entering the LA River from storm drains will ultimately
have on the actual amount of bacteria that will exist in the River. Rather than conducting any
analysis on the actual impact of reducing the bacteria loads entering the River through the storm
drain system, the Regional Board appears to have simply conducted an analysis of whether
swimming in water coming out of storm drains alone (without considering the quality of the
water body itself) would be harmful to humans. No analysis has been conducted on the impact
the reduction of the total load of bacteria coming out of the storm drains would actually have on
the LA River. In fact, the lack of data on the actual ability of the River to support REC-1 uses,
even if the MS4 waste load allocations were met, shows that the subject TMDL is not presently
“suitable for calculation.”

4 In addition, no attempt has been made to establish a “daily” load of bacteria that
may be discharged to the LA River from the Storm Drains; nor have any “daily” waste load
allocations of “total” bacteria been established. Instead of developing a total “daily” load of

bacteria to the LA River from storm drains, the TMDL wrongly sets forth total concentration-
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based WLAs, based either on a daily or weekly sample, or a geometric mean, without even
developing a total “daily” load of bacteria which a particular stormwater discharger may
discharge to the River.

In an August 9, 2001 Ruling, EPA delayed implementation of a July 13, 2000 TMDL
Rule because of concerns expressed by the regulated community that “there is not enough data
to support TMDLs, that some pollutants are not suitable for TMDL calculation, that the
section 303(d) lists are not based on scientifically-defensible data, or that the delisting
criteria are too inflexible.” (66 Fed. Reg. 41817, 41819; (emphasis added.) Despite
comprehensive efforts to address the problem and extensive public commentary on the issue, the
unresolved concerns resulted in EPA again delaying (66 Fed. Reg. 41817, 41819), and ultimately
abandoning altogether, its proposed Rule, with the EPA recognizing that the controversial
regulations could not serve as an “efficient and effective TMDLs program without significant
revisions.” (68 Fed. Reg. 13609.)

Similarly, in Friends of the Earth, Inc. v. Environmental Protection Agency (D.C. Circuit
2006) 446 F.3d 140 (“Friends of the Earth”), the U.S. Court of Appeals for the District of
Columbia found that if a total maximum daily load of a particular pollutant for a particular water
body is not yet “suitable for calculation,” it is not proper for EPA to adopt the TMDL. (/d. at
146 [invalidating “non-daily ‘daily’ loads” and recommending that EPA reconsider its position
that “all pollutants . . . are suitable for the calculation of total maximum daily loads”].) There,
because EPA conceded “that nothing forecloses the agency from reconsidering” its general
position that “all pollutants™ are suitable for the calculation of TMDLs, the Court held that
“[gliven that EPA’s entire justification for establishing non-daily loads is that certain

pollutants are unsuitable for daily load limits, we are at a loss as to why it neglected this
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straightforward regulatory fix in favor of the tortured argument that ‘daily’ means
something other than daily.” (/d at 146 (emphasis added).)

With the proposed Bacteria TMDL, the Regional Board has similarly failed to develop
any “daily” loads of bacteria that may be discharged by a particular municipal discharger or
group of dischargers. Instead, it has simply developed a concentration-based TMDL, based on
the concentration of E. Coli that may exist in any particular bacteria sample, with the resulting
waste load allocations not being based on any “total maximum daily load” of E. Coli, but instead
on the number of days of exceedences of E. Coli density in a single day or week sample event,
and with the TMDL allowing for no exceedences of the “geometric mean target” limit.

In short, the Bacteria TMDL, as proposed by the Regional Board, suffers from exactly
the same deficiencies as the TMDLs that were of concern in the Friends of the Earth. Thus, for
the same reasons the Friends of the Earth Court found that the TMDLs in that case to be
deficient (EPA’s failure to establish a “daily” load), the Bacteria TMDL in issue is similarly
deficient. According to the Court in Friends of the Earth:

Nothing in this language even hints at the possibility that EPA can
approve total maximum “seasonal” or “annual” loads. The law
says “daily.” We see nothing ambiguous about this command.
“Daily” connotes “every day.” See Webster’s Third New
International Dictionary 570 (1993) (defining “daily” to mean
“occurring or being made, done, or acted upon every day”).
Doctors making daily rounds would be of little use to their patients
if they appeared seasonally or annually. And no one thinks of

“Give us this day our daily bread” as a prayer for substance on a
seasonal or annual basis. Matthew 6:11 (King James).

(/d. at 144.) The Court also noted that: “EPA may not ‘avoid the Congressional intent clearly
expressed in the text simply by asserting that its preferred approach would be a better policy.””
(Id. at 145.) Accordingly, the Court held as follows:

To sum up, noting in this record tempts us to substitute EPA’s
policy preference for the CWA’s plain language. While Congress
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almost assuredly never considered combined sewer systems when
enacting the CWA, it spoke unambiguously in requiring daily
loads. If adherence to this mandate leads to unintended
consequences for water quality or for municipal pocketbooks,
interested parties should direct their concerns to EPA or to
Congress, either of which can take steps to mitigate any fallout
from the CWA’s unambiguous directive. We, however, have no
such authority.
(Id. at 148.)

In a Memo issued to EPA’s employees, EPA’s Administrator stressed the need to
rigorously adhere to sound science and the “rule of law,” stating:

Science must be the backbone for EPA programs. The public
health and environmental laws that Congress has enacted depend
on rigorous adherence to the best available science. ... When
scientific judgments are suppressed, misrepresented or distorted by
political agendas, Americans can lose faith in their government to
provide strong public health and environmental protection.

The laws that Congress has written and directed EPA to implement
leave room for policy judgments. However, policy decisions
should not be disguised as scientific findings. I [the new EPA
Administrator] pledge that I will not compromise the integrity of
EPA’s experts in order to advance a preference for a
particular regulatory outcome.

(Exhibit “44.” Memo to EPA Employees, p. 1 (emphasis added).)

Because the proposed Bacteria TMDL is not supported by sound science, with there
being (i) no analysis of “regrowth” or “resuscitation” of bacteria, (ii) no analysis of the actual
ability of the LA River to support REC-1 uses, even if the assigned concentration-based WLAs
are met for Stormwater, and (iii) no development of a total maximum “daily” waste load to
allow for either swimming in the River or hiking, jogging or walking along portions of the
property around the River, the TMDL has not been shown scientifically to be of value in
achieving the bacteria objective, and clearly the TMDL is not “suitable for calculation” as
required by the CWA (33 U.S.C. § 1313(d)(1)(C).) Its adoption at this time would be contrary to

law.
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VIII. THE BACTERIA TMDL IS CONTRARY TO LAW BECAUSE NO
IMPLEMENTATION PLAN OR OTHER MEANS OF REDUCING NON-POINT
SOURCES OF BACTERIA HAVE BEEN DEVELOPED FOR THE “LOAD
ALLOCATIONS” ASSIGNED TO NON-POINT SOURCES, AND BECAUSE NOT
ALL NON-POINT SOURCES OF BACTERIA HAVE EVEN BEEN IDENTIFIED

By definition, a TMDL includes the sum of the individual waste load allocations for point
sources and load allocations “for nonpoint sources,” plus natural background. (40 C.F.R.
§ 130.2(1).) Under the federal regulations, storm water discharges from sources that are not
currently regulated by an NPDES permit are required to be addressed by the “load” allocation of
a TMDL. (See 40 C.F.R. § 130.2(g) [Definition of Load Allocation (“LA”)].) Further,
according to EPA’s November 22, 2002 Guidance Memo:

Decisions about allocations of pollutant loads within a TMDL are
driven by the quantity and quality of existing and readily available
water data.... Nevertheless, EPA expects TMDL authorities
will make separate aggregate allocations to NPDES-regulated
storm water discharges (in the form of WLAs) and
unregulated storm water (in the form of LAs). It may be
reasonable to quantify the allocations through estimates or
extrapolations, based either on knowledge of land use patterns and

associated literature values for pollutant loadings or on actual,
albeit limited, loading information.

(Exhibit “28” pp. 3-4 (emphasis added.)

Allocating a load allocation for nonpoint sources, and developing implementation
measures to address nonpoint sources, is of particular importance given EPA’s prior finding that:
“54% of California’s substandard rivers and waters are impaired by nonpoint sources,” and
“another 45% are impaired by combination of both point and nonpoint sources.” (See
Pronsolino v. Marcus, 91 F.Supp.2d 1337, 1338 (N.D. Cal. 2000).)

The proposed Bacteria TMDL contains little discussion of non-point sources of bacteria,
such as natural loads or bacteria arising from unpermitted sources, such as school districts and

State and federal facilities. In fact, the only actual data used to support the “natural source”
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discussion in the TMDL Report, involves samples taken from the headwaters of Arroyo Seco
(which drains a portion of the Angeles National Forest), with the Board recognizing in the
TMDL Report that: “This is the only available data for natural runoff specific to the Los
Angeles River watershed. The samples from the Arroyo Seco reference site exhibited a low
rate of bacterial exceedence during dry-weather — as was also observed in other natural areas in
the same study.” (TMDL Report, p.28.) Thus, the entirety of the scientific discussion
concerning “natural sources” of bacteria is limited to a single study, and even worse, to dry
weather alone.

The TMDL Report does includes a limited discussion of key significant “in channel
sources,” including groundwater discharges, homeless persons, direct illicit discharges, wildlife
and birds, as well as regrowth and resuscitation. (TMDL Report, p. 28.) The discussion of the
bacteria loads from groundwater and the homeless was dispensed with by a one-paragraph
discussion on each, in the TMDL Report, with the conclusion being that groundwater was “not a
significant in-channel” source of E. Coli, and that the homeless were not considered to be a
“predominant in-channel” source. (/d.)

As to birds and wildlife, according to the TMDL Report, “Birds were commonly
observed by field personnel in the Los Angeles River channel between 6th Street and Rosecrans
Avenue, and were classified as potentially important in-channel sources of bacteria.” (TMDL
Report, p. 29.) Yet, the TMDL Report contains no discussion of how these “potentially
important in-channel sources of bacteria” are to be addressed.

The discussion of regrowth/resuscitation is no more revealing on how these two non-
point sources are to be addressed. As recognized in a field study conducted in Orange County

(as referenced in the TMDL Report at p. 30) even after being UV-treated, bacteria in dry weather
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runoff will resuscitate (see TMDL Report, p. 30). The only LA River specific report cited in the
TMDL Report was the BSI Study, which the TMDL Report acknowledges was based on a
“simple approach” “to determine whether or not regrowth in the water column could be ruled out
as an important E. Coli source to Reach 2.” The TMDL Report then concluded that: “Based on
this comparison, regrowth or resuscitation in Reach 2 of the Los Angeles River during dry
weather could not be ruled out. These results do not demonstrate that regrowth/resuscitation is
occurring; instead, they highlight it as a potential source that could be further evaluated.” (/d.)
The discussion of regrowth/resuscitation is no more revealing on how these two non-point
sources are to be addressed. (/d.)

Thus, although the TMDL Report recognizes that regrowth/resuscitation may be a
significant problem, the scope of this problem has never been analyzed by the Regional Board,
nor has the Board put forth any plan or even a general approach to address the non-point source
problem of regrowth/resuscitation. The Regional Board’s failure to even attempt to address the
non-point sources of bacteria to the LA River will likely substantially undermine, if not entirely
negate, whatever bacteria reductions are achieved by the Cities in attempting to comply with the
subject TMDL.

In addition to failing to identify the extent of the potentially significant loads from natural
sources, the Regional Board has also failed to prepare or even outline a non-point source
implementation plan, thus significantly undermining the likelihood the objective of the TMDL
will ever be achieved, i.e., restoring the LA River to allow for swimming in the River.

The Regional Board’s approval of a regulation of this magnitude, with such severe

economic impacts, that is not “reasonably” or otherwise “achievable,” without addressing
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significant non-point sources of bacteria to the River, makes the proposed adoption of the TMDL
entirely arbitrary, capricious and contrary to law.

IX. THE PROPOSED BACTERIA TMDL WAS NOT DEVELOPED IN
CONSULTATION WITH LOCAL AGENCIES AS REQUIRED BY LAW

Pursuant to CWC section 13240, in the process of formulating a basin plan, “the Regional
Boards shall consult with and consider the recommendations of affected state and local
agencies.” (CWC § 13240.) A similar obligation is imposed upon the State Board under CWC
section 13144, whereby the California Legislature provided that during the process of
formulating or revising state policy for water quality control, the State Board “shall consult with
and carefully evaluate the recommendations of concerned federal, state and local agencies.”
(CWC § 13144.)

Further, under the CWA, the process of establishing BMPs and a program to control
nonpoint source discharge is to include inter-governmental coordination and public participation
to identify best management practices, as well as measures to control nonpoint sources so as “to
reduce, to maximum extent practicable, the level of pollution resulting” from such nonpoint
sources. (33 USC § 1329(a)(1)(C).) Similarly, EPA’s TMDL Guidance for California provides:
“EPA strongly encourages the State to develop detailed workplans to guide the technical analysis
and stakeholders participation aspects of the TMDL before starting the TMDL.” (See EPA’s

TMDL Guidance for California, Exhibit “27.” p. 19.)

In EPA’s Draft Handbook, EPA again recognizes that the process for developing TMDLs
typically includes: “Stakeholder involvement and public participation to engage affected parties
and solicit input, feedback and buy-in for a successful TMDL. This process can occur

throughout the TMDL development (and implementation) process.” (Exhibit “31,” Draft

Handbook, p. 5.)
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Finally, in the EPA Administrator’s recent memo to all EPA Employees, the importance
of public trust and connecting with local agencies in meeting their environmental responsibilities
is expressly called out:

Public trust in the Agency demands that we reach out to all
stakeholders fairly and impartially, that we consider the views
and data presented carefully and objectively, and that we further
disclose the information that forms the basis for our decisions. . . .
We must take special pains to connect with those who have
been historically underrepresented in EPA decision making,
including, . . . small business, cities and towns working to meet
their environmental responsibilities. Like all Americans, they
deserve an EPA with an open mind, a big heart and a
willingness to listen.

(Exhibit “44,” Memo to EPA Employees, p. 2; (emphasis added).)

With the Bacteria TMDL in issue, although the TMDL Report acknowledges the TMDL
is partially based on work conducted by the “Cleaner Rivers Through Effective Stakeholder-Led
TMDLs” (CREST), a stakeholder-led effort initiated by the City of Los Angeles “for the purpose
of developing TMDLs to restore and protect water quality in the Los Angeles River,” the TMDL
fails to recognize that the CREST effort was limited solely to the development of a dry weather
TMDL for Bacteria for the LA River. No effort has been made to date by CREST, nor by any
other stakeholder in the Region, to develop a Bacteria TMDL for wet weather for the LA River.
Nor was there any consultation with the impacted local governments on the development of a
wet weather TMDL prior to the issuance of the subject TMDL. Further, even CREST’s work on
the dry weather component of a Bacteria TMDL, remains unfinished.

Moreover, the impacted municipalities are not aware of any means of actually achieving
the wet weather portion of the TMDL, and even with respect to the dry weather portion, they do

not believe that compliance is “reasonably achievable.” The Cities also do not believe that the
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“in-stream” bacteria objective within the LA River can ever be reached, and nothing in the
record shows that the in-stream bacteria objective is achievable.

Given the magnitude of the economic, physical and environmental impacts of the
Proposed TMDL, and the admittedly limited data upon which it was based, as well as the many
technical problems with the TMDL (see Technical Comments of Dr. Susan Paulsen to the
Bacteria TMDL), the Regional Board has failed to meet its obligation to coordinate the
development of the Bacteria TMDLs with local agencies, and specifically the impacted Cities.

X. THE MONITORING PROVISIONS IN THE BACTERIA TMDL ARE
CONTRARY TO LAW BECAUSE NO COST BENEFIT ANALYSIS HAS BEEN
CONDUCTED, AS REQUIRED BY CWC §§ 13165, 13225(C) AND 13267

The California Legislature has mandated that the Boards conduct a cost-benefit analysis
before imposing monitoring and reporting obligationé, provide a written explanation for the need
for the reports, and identify the evidence that supports requiring the provision of the reports.
CWC section 13267, entitled “Investigation of Water Quality; Report; Inspection of Facilities,”
provides in relevant part, as follows:

(a) A regional board, in establishing and reviewing any water
quality control plan or waste discharge requirements, or in
connection with any action relating to any plan or requirement
authorized by this division, may investigate the quality of any
waters of the state within its region.

(b) (1) In conducting an investigation specified in subdivision (a),
the regional board may require that any person who has
discharged, discharges, or is suspected of having discharged or
discharging, or who proposes to discharge waste within its region,
or any citizen or domiciliary, or political agency or entity of this
State . . . that could affect the quality of waters within its region
shall furnish, under penalty of perjury, technical or monitoring
program reports which the regional board requires. The
burden, including costs, of these reports shall bear a
reasonable relationship to the need for the report and the
benefits to be obtained from the reports. In requiring those
reports, the regional board shall provide the person with a
written explanation with regard to the need for the reports, and
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shall identify the evidence that supports requiring that person to
provide the reports. '

(CWC § 13267 (emphasis added).) In addition to section 13267, CWC section 13225(c)
mandates that the Regional Board similarly conduct a cost/benefit analysis if it requires a local
agency to investigate and report on technical factors involved with water quality. Section
13225(c) of the Water Code requires that each regional board, with respect to its region, shall:

(©) Require as necessary any state or local agency to

investigate and report on any technical factors involved in water

quality control or to obtain and submit analyses of water; provided

that the burden, including costs, of such reports shall bear a

reasonable relationship to the need for the report and the
benefits to be obtained therefrom.

(CWC section 13225(c) (emphasis added); see also Water Code § 13165 [imposing this same
requirement on the State Board where it requires a “local agency” to “investigate and report on
any technical factors involved in water quality control; provided that the burden, including
costs, of such reports shall bear a reasonable relationship to the need for the reports and
the benefits to be obtained therefrom™].)

According to the proposed Amendment to the Bacteria TMDL: “Monitoring shall be
conducted by the responsible MS4 Permittees. Monitoring entails compliance monitoring to
assess attainment of WLAs and monitoring in support of Load Reductions Strategies and wet
weather implementation plans.” (Tentative Basin Plan Amendment, p. 8.) The TMDL Report
further confirms that “a monitoring program is necessary to determine compliance with the
TMDL and to assess attainment of beneficial uses,” with the TMDL Report setting forth required
“compliance monitoring,” as well as “monitoring in support of load reduction strategies in Wet-
Weather Implementation Plans.” (TMDL Report, pp. 72-74.) However, all such monitoring and
reporting requirements imposed by the TMDL can only be imposed upon the Cities where a

cost/benefit analysis has been conducted, i.e., where the burden, including the costs of these
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monitoring and reporting obligations, have been shown to bear a reasonable relationship to the
need for the reports, and the benefits to be obtained from such reports. A written explanation is
also required with regard to the need for the reports, and specific evidence must be identified
that supports requiring the Cities to provide these reports. (CWC § 13267(b).)

Because no cost benefit analysis has been conducted anywhere in the TMDL
documentation, as required by CWC sections 13267, 13225 and 13165, adoption of the proposed
Bacteria TMDL is action that would be arbitrary and capricious and action that is contrary to
law.

XI. THE PROPOSED BACTERIA TMDL, IF ADOPTED, WOULD BE A
VIOLATION OF THE REQUIREMENTS OF THE ADMINISTRATIVE
PROCEDURES ACT

The California Administrative Procedures Act (the “APA”), Government Code sections
11340 et seq., is intended to advance meaningful public participation in the adoption of
administrative regulations by state agencies, and to create an administrative record assuring
effective judicial review. (Pulaski v. Cal. OSHA (1999) 75 Cal.App.4th 1315.) The APA
establishes minimum procedural requirements for the adoption and repeal of administrative
regulations, and it is designed to give “interested parties an opportunity to present statements and
arguments . . . and calls upon the agency to consider all relevant matter presented to it.” (/d.)

In Executive Order S-2-03 issued by the Governor of the State of California in November
of 2003, the Governor characterized California’s Administrative Procedures Act as requiring
“that all adopted regulations be easily understandable, the least burdensome and effective
alternative, be consistent with underlying legislative authority and minimize the economic
impact to the regulated communities.” (See State of California Executive Order S-2-03, Exhibit

“45.” p.1; emph. added.)
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Under Government Code section 11349.1, any regulation to be adopted by the State must
comply with the following standards: (1) necessity; (2) authority; (3) clarity; (4) consistency;
(5) reference; and (6) non-duplication. (Gov. Code § 11349.1.) The primary APA deficiencies
with the proposed Bacteria TMDL concern its lack of “necessity” and “clarity.”

To begin with, the TMDL is not “necessary” as it is not required to be adopted under any
Consent Decree, as suggested by the Regional Board; nor is it otherwise required to be adopted
by any State or federal law. As discussed above, in defending a prior State-developed TMDL for
the LA River, the Boards’ counsel conceded that: “No authority exists to compel the Water

Boards to establish a TMDL.” (Exhibit “24.” p. 10.) Moreover, as acknowledged by the

Regional Board itself in its TMDL documentation, if the State and Regional Boards do not adopt
the proposed TMDL, EPA may ultimately itself adopt the TMDL because of the existing
Consent Decree. However, neither of the Water Boards are parties to the Consent Decree, and
under the Consent Decree, even EPA need not adopt a TMDL if the Basin Plan has been

modified such that the TMDL is no longer appropriate. (See Exhibit “46,” EPA Consent Decree,

p. 11, 9 8, [“EPA is under no obligation to establish TMDLs for any pairing of a WQLS and a
pollutant that EPA determines for purposes of this Decree only, . . . does not require a

TMDL.”].)

In this case, the TMDL is being proposed exclusively to allow for human water-contact
recreational use. Yet, because these water contact uses of the River were not uses “actually
obtained in the water body on or after November 28, 1975” (see 40 CFR § 131.1(e)), the
proposed Bacteria TMDL regulation is not “necessary.” Instead of adopting the proposed

TMDL, the State and Regional Boards should alternatively evaluate the propriety of the REC-1
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and REC-2 use designations, to determine whether these uses are uses “actually obtained in the
water body on or after November 28, 1975.”

In addition, the proposed Bacteria TMDL is contrary to the requirements of the APA
because it lacks the ‘“clarity” demanded by the California Legislature in an administrative
regulation. Specifically, the proposed TMDL is ambiguous, given the confusion created by the
competing deadlines as to when a city must comply. The TMDL provides varying deadlines for
various segments of the River, e.g., “18 years after effective date of the TMDL” for Segment B
(Tentative Basin Plan Amendment, p. 14), and a deadline for “all Los Angeles River Segments
and Tributaries” of “25 years after effective date of the TMDL.” (/d. at 18.) Thus it is unclear
how the “25 year deadline” would apply, for example, for any of the municipalities, other than
for those that fall within Segment C in the TMDL, which is the only segment that contains an
outside deadline as late as “25 years.” Ambiguity exists because it is unclear whether the “25
year deadline” on page 18 of the Tentative Amendment applies to “all Los Angeles River
Segments and Tributaries” or just to Segment C. And, if it applies to all, what is the significance
of the other more restrictive deadlines for the various segments? If it applies to just Segment C,
what is the purpose of the general “25 year deadline”?

In addition, the TMDL is ambiguous and lacks the clarity required by the APA in its
description of the “allowable number of exceedence days” for High-Flow Suspension Water
Bodies. Although the TMDL Report discusses the High-Flow Suspension policy for certain
water bodies for wet weather, indicating that “26 days are excluded from the calculation, since
the REC-1 use does not apply on these days in these reaches and tributaries” (TMDL Report,
p. 42), the Tentative Basin Plan Amendment does not reference these 26 days of suspension, but

instead seems to imply that the “High-Flow Suspension Water Bodies Wet-Weather” allowable
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exceedances for daily sampling would be a total of “10,” as compared to a total of “15” for Non-
High Flow Suspension Water Bodies during wet weather. Moreover, the allowable number of
exceedances for weekly sampling for all water bodies during wet weather remains at two for
both Non-High Flow Suspension Water Bodies and High-Flow Suspension Water Bodies, and
there is no explanation as to how the High-Flow Suspension Policy would even apply when only
weekly sampling is being conducted.

Finally, although there is a fair amount of discussion, both in the Tentative Basin Plan
Amendment and in the TMDL Report, as to the “load reduction strategy” or “LRS,” a strategy
which was developed by CREST for dry weather discharges, the proposed TMDL is ambiguous
as to how the LRS would apply, or would in any way be effective, for wet weather discharges.

Accordingly, the proposed TMDL regulation lacks the clarity required by the APA, and
its adoption at this time would be arbitrary, capricious and contrary to law.

XII. THE PROPOSED BACTERIA TMDL, ONCE EFFECTIVE AND

ENFORCEABLE, WOULD RESULT IN AN UNFUNDED STATE MANDATE, IN
VIOLATION OF THE CALIFORNIA CONSTITUTION

Article XIII B, Section 6 of the California Constitution prohibits the Legislature or any
State agency from shifting the financial responsibility of carrying out governmental functions to
local governmental entities. Article XIII B, Section 6 provides in relevant part as follows:
Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the
state shall provide a subvention of funds to reimburse such local
governments for the cost of such program or increased level of

service. . . .

This reimbursement requirement provides permanent protection for taxpayers from
excessive taxation and requires discipline in tax spending at both state and local levels. (County

of Fresno v. State (1991) 53 Cal.3d 482, 487.) Enacted as a part of Proposition 4 in 1979, it
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“was intended to preclude the state from shifting financial responsibility to local entities
that were ill equipped to handle the task.” (/d.)

As noted, the costs to implement the TMDLs will be enormous. Despite the massive
compliance and implementation costs, there are no provisions within the TMDL that provide any
funds or funding mechanisms for the Cities throughout the Basin to comply with the mandated
bacteria targets imposed by the TMDL.

Due to the numerous unfunded mandates imposed on the Cities through added
responsibilities to be included within their NPDES permits (see Tentative Basin Plan
Amendment, pp. 6-7), and through other responsibilities to be added to regulate all non-point
source dischargers within their respective jurisdictions, the TMDLs, without a funding source,
are unfunded mandates that violate Article XIII B, Section 6 of the California Constitution.
(County of Fresno, 53 Cal.3d at 486; see also Hayes v. Commission on State Mandates (1992) 11
Cal.App.4th 1564, 1570.)

The unlawful unfunded mandates imposed by the TMDL are underscored by Proposition
218’s severe limitations on a City’s ability to impose fees upon residents as a means to alleviate
the enormous compliance costs imposed. (Howard Jarvis Taxpayers Association v. City of
Salinas (2002) 98 Cal. App.4th 1351, 1353-1354, 1358-59.) There, the Court struck down the
City of Salinas’ “Storm Water Management Ultility Fee” because it was not enacted by a required
majority vote of affected property owners. (/d.)

Proposition 218 shares identical purposes with Proposition 4, which resulted in the
constitutional amendment prohibiting unfunded mandates in 1979, i.e., to provide permanent
protection for taxpayers from excessive taxation and to provide discipline in tax spending at both

State and local levels. (See County of Fresno, 53 Cal.3d at 486.) The Regional Board’s attempt
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to transfer these mandates down to municipalities, which in turn necessarily must attempt to
recoup their costs from taxpayers, violates the California Constitution.

Moreover, it is evident from the TMDL itself that although the Cities may only legally be
regulated by the subject TMDL through NPDES permits for point source discharges from their
MS4s, the TMDL imposes upon the Cities the obligation of complying with the TMDL for all
non-point source dischargers to the River, since the TMDL sets forth no implementation
measures for the Boards to achieve objectives for these nonpoint sources of bacteria. As
such, the TMDL is indirectly imposing a responsibility on the Cities to reduce the discharge of
pollutants from non-point source dischargers, an obligation that remains an obligation of the
State of California, and one that cannot legally be imposed on municipalities without further
State or federal statutory authority.

Because the regulations to the CWA specifically require the Boards to identify
implementation measures necessary to carry out any proposed amendment to the Basin Plan,
“including financing,” and to consider the “financial capability” of the Cities, and because no
such financing has been identified or financial capability considered, the requirements of the
CWA have not been complied with. (40 C.F.R. § 130.6(c)(5) & (6).)

Moreover, as discussed at length above, for municipal NPDES Permits, federal law
clearly does not require that numeric limits within TMDLs be included in such permits as “never
to be exceeded” numeric effluent limits. Instead, as reflected in EPA’s November 2, 2002
Guidance Memo, as well as State Board Order after State Board Order, municipalities need only
control the discharge of pollutants from their storm drain systems in accordance with the
“maximum extent practicable” (“MEP”) standard. (See 33 U.S.C. § 1342(p((3)(B).) Yet, the

Tentative Basin Plan Amendment provides that “for each discharger assigned a WLA, the
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appropriate Regional Board Order shall be reopened or amended when the Order is re-issued, in
accordance with applicable laws, to incorporate the applicable WLA as a Permit
requirement.” (Tentative Basin Plan Amendment, p. 6.)

The Regional Board’s desire to impose the WLA as a “Permit requirement” within a
municipal NPDES Permit, is action that is not mandated by federal law, and thus constitutes an
unfunded State mandate upon the municipalities, requiring funding under the California
Constitution. Without the State first providing sufficient funding, the proposed mandate (the
Bacteria TMDL) will become unenforceable.

XIII. THE SUBSTITUTE DOCUMENTS VIOLATE THE CALIFORNIA
ENVIRONMENTAL QUALITY ACT

The Cities urge the Board to substantially revise the Substitute Environmental Document
(“SED”) prepared for the project. As explained below, the SED is flawed in a number of ways
and fails to satisfy the requirements of CEQA (Pub. Resources Code, §§ 21000 ef seq.) and the
CEQA Guidelines (14 Cal. Code Regs. §§ 15000 et seq.). By providing these comments, the
Cities intend to foster a productive dialogue with the Board so that the environmental issues of
pressing concern to the Cities and the public at large are fully addressed.

The following comments detail the Cities’ general and specific concerns about problems
raised by the project and the SED. When responding to these comments, the Regional Board
must describe the disposition of the significant environmental issues raised and provide “good
faith reasoned analysis.” (See 14 Cal. Code Regs. § 15088(c); see also Preservation Action

Council v. City of San Jose (2006) 141 Cal.App.4th 1336, 1359-1360.)
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A. THE SED’S ALTERNATIVES ANALYSIS IS FATALLY DEFECTIVE

1. The SED Fails to Establish Project Objectives and Unlawfully
Confuses the Concept of “Alternatives to the Project” with the
Concept of “Alternative Methods of Compliance With the TMDL”

The purpose of an environmental impact report (“EIR”) is to give the public and
governmental decision makers the information needed to make informed decisions, thus
protecting not only the environment, but also informed self-government. (/n re Bay-Delta
Programmatic Environmental Impact Report Coordinated Proceedings (2008) 43 Cal.4th 1143,
1162.) That same rationale applies to the SED here. (A4rcadia v. State Board (2006) 135
Cal.App.4th 1392, 1420-1422.)

CEQA requires that an EIR, in addition to analyzing the environmental effects of a
project, also consider and analyze project alternatives that would reduce adverse impacts. The
process of selecting the alternatives to be included in the EIR begins with the establishment of
project objectives. “A clearly written statement of objectives will help the lead agency develop a
reasonable range of alternatives to evaluate in the EIR and will aid the decision makers in
preparing findings. . . . The statement of objectives should include the underlying purpose of the
project.” (Id., 1163, quoting 14 Cal. Code Regs. § 15124(b) (emphasis added).)

Although the SED includes a general statement of the ultimate purpose of the project — to
adopt a TMDL to restore the water contact recreational uses to the LA River Watershed — it does
not include a clearly written statement of project objectives, which is a separate, more detailed
requirement than the statement regarding the purpose of the project.

This defect has led to a flaw in the fundamental approach to the “alternatives analyses.”
An “alternatives analysis” and the application of “mitigation measures” are two separate means
of identifying ways to avoid the potential environmental impacts of a project. The SED,

however, improperly treats mitigation measures and alternatives analyses as overlapping
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approaches to mitigation. Thus, while the SED acknowledges impacts to several resource areas,
the “alternatives” in the SED were clearly not selected in a manner calculated to address those
potentially significant environmental impacts.

Indeed, the methodology for selecting potential alternatives is not clearly defined at all in
the SED. Because the SED fails to include an alternatives analysis designed to address the
potentially significant environmental impacts of the project, the SED fails to evaluate a
“reasonable range of alternatives,” and therefore is legally flawed. Consequently, the process of
selecting the alternatives to be included in the SED has been irreparably impacted, which is
evident in the deficient alternatives analysis included in the SED. The SED must be revised to
include “project” alternatives designed to reduce identified environmental impacts from the
project.

The SED process followed for selecting alternatives to the project is further legally
flawed by the fact that the SED frequently, but incorrectly, assumes that it is complying with the
obligation to analyze alternatives to the “project” (the TMDL), by purportedly analyzing
alternative “methods of compliance” with the TMDL. Under both CEQA and the Board’s
certified regulatory program, the SED must analyze alternatives to the project to minimize any
potentially significant adverse impacts of the project. (Pub. Res. Code §§ 21002 [EIR must
evaluate alternatives to proposed project], 21080.5(d)(3)(A) [regulatory program must include
alternatives “to the activity”]; 14 Cal. Code Regs. § 15126.6(a) [EIR shall describe a range of
reasonable alternatives to the project]; 23 Cal. Code Regs. §§ 3777(a)(2) [environmental review
under regulatory program must include alternatives “to the proposed activity”], 3780 [board shall
not approve an activity if there are feasible alternatives to the activity that would lessen any

significant impacts of the activity].)
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In addition to evaluating alternatives to the project, Public Resources Code section
21159(a)(3) requires that the SED also evaluate the reasonably foreseeable “alternative methods
of compliance” with the TMDL. The SED conflates the two concepts of alternatives analysis,
and thus fails to include either a legally adequate alternative “project” analysis, or a legally
sufficient alternatives analysis of the “methods of compliance” with the TMDL. For example,
the SED erroneously (and misleadingly) states that the Cities “may use this SED to assist in the
selection and approval of project alternatives,” and that “Section 5 [of the SED] summarizes the
components that comprise the project alternatives analyzed.” (SED, 2 (emphasis added).) Both
of those statements, however, refer not to alternatives to the project, but to alternative “methods
of compliance” with the TMDL. By attempting to analyze alternative methods of compliance
with the TMDL, the SED does not fulfill its obligation under CEQA to analyze alternatives fo
the project.

2. The SED Fails to Analyze a Reasonable Range of Legitimate Project
Alternatives

a. The Goleta II Criteria

Under CEQA, the SED must evaluate a reasonable range of alternatives to the proposed
activity being considered by the Board, here the Bacteria TMDL. (14 Cal. Code Regs. § 15126.6
(a).) This requirement applies even where, as here, the environmental documents are prepared
under a certified regulatory program. If the documents do not contain a discussion of legitimate
alternatives, including a “no project” alternative, the documentation is deficient. (Arcadia v.
State Board, supra, 135 Cal.App.4th at 1422; Mountain Lion Foundation v. Fish & Game Com.
(1997) 16 Cal.4th 105, 123; Friends of the Old Trees v. Department of Forestry & Fire

Protection (1997) 52 Cal.App.4th 1383, 1404.)
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The alternatives selected must meet certain criteria to be considered legitimate
alternatives. In Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 565
(“Goleta II’), the California Supreme Court held that to satisfy CEQA, the alternatives
considered in an EIR must meet two requirements: (i) They must potentially offer substantial
environmental advantages over the project proposed; and (ii) they must be potentially capable of
being feasibly accomplished in a successful manner considering the economic, environmental,
social, and technological factors involved. (/d. at 566.) As stated in CEQA’s Guidelines: “The
alternatives shall be limited to ones that would avoid or substantially lessen any of the significant
effects of the project.” (14 Cal. Code Regs. § 15126.6(f) (emph. added).)

The whole purpose of an alternatives analysis is to discuss project alternatives that could
meet most of the project’s objectives at a lower environmental cost. (Laurel Heights
Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 406.) The
SED’s failure to discuss a reasonable range of potentially feasible alternatives, with potentially
substantial environmental advantages over the project, contravenes CEQA’s purpose of ensuring
that public agencies regulate activities that affect environmental quality so as to give major
consideration to preventing environmental damage, and thus violates CEQA. (Pub. Res. Code
§§ 21000 (g); 21001 (g); 21002.)

Although the SED purports to examine three alternatives to the project, that analysis is
misleading and incomplete. In actuality, the SED fails to analyze even one legitimate project
alternative.

b. The SED Does Not Analyze Three Alternatives As Alleged

First, the SED misleadingly represents that it analyzes three project alternatives. (SED,

9.) Such statement is false on its face because included within the three purported “alternatives”
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is the proposed project, itself. (/d) The proposed project cannot be an alternative to itself.
(Pub. Res. Code § 21100(b)(4) [EIR must review alternatives “to the proposed project”].)
c. The “No Project” Alternative is Not a Legitimate Alternative

Second, of the two purported “alternatives” that were actually included, the “no project”
alternative cannot be considered within a reasonable range of project alternatives because, as
framed in the SED, it would not accomplish the most basic objectives of the project. (14 Cal.
Code Regs. § 15126.6(c) [the range of potential alternatives to the proposed project “shall
include those that could feasibly accomplish most of the basic objectives of the project. . . .”].)
As the SED itself provides, the “no project” alternative “is not a feasible alternative.” (SED, 11.)
This “no project” alternative is included not because it offers “substantial environmental
advantages” over the project proposed or is “feasible,” but only because, under CEQA, an EIR’s
discussion of alternatives must include a “no project” alternative. (14 Cal. Code Regs.
§ 15126.6(e)(1).) Because the “no project” alternative does not satisfy either of the criteria of
Goleta 11, its inclusion in the SED does not satisfy the requirement of disclosing a reasonable
range of potentially feasible project alternatives.

Moreover, the SED’s analysis of the “no project” alternative does not comply with
CEQA because it assumes the existing environment would be maintained if the project were not
approved. (SED, 10-11.) That assumption is inaccurate, as the SED acknowledges. (SED, 11.)
In circumstances like these, CEQA requires that the “no project” analysis identify the “practical
result” of the project’s non-approval. (14 Cal. Code Regs. § 15126.6(¢)(3)(B) [“where failure to
proceed with the project will not result in preservation of existing environmental conditions, the
analysis should identify the practical result of the project’s non-approval and not create and
analyze a set of artificial assumptions that would be required to preserve the existing physical

environment”] (emphasis added).) The SED does not analyze the “practical result” of non-
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approval, and thus, is legally flawed. For example, the SED assumes for the “no project”
alternative that although the Cities could implement new BMPs if the project were not approved,
the Cities would not do so. (SED, 10-11.) The SED provides no explanation of why that would
be the case and cites to no evidence to support its supposition. In fact, the Cities have suggested
several other means of addressing bacteria in the River in lieu of the proposed project. (See
letters submitted during the scoping process and others submitted by various Cities in response to
the SED, which Comments are incorporated herein by this reference.) It is not unreasonable to
expect that these alternative methods of treatment would occur were the project not approved.

Nor does the “no project” alternative make any mention of the numerous ongoing efforts
at restoration of the Los Angeles River by the U.S. Army Corps of Engineers, the City of Los
Angeles Bureau of Engineering, and the Los Angeles Department of Water and Power, all of
which efforts are designed to enhance and expand on River revitalization. For example, in 2007
the City of Los Angeles adopted the Los Angeles River Revitalization Master Plan
(“LARRMP”) to serve as a blueprint for implementing a variety of greening projects along the
32-mile stretch of the River within the City of Los Angeles. The Final Programmatic
Environmental Impact Report/Programmatic Environmental Impact Statement Findings and
Statement of Overriding Considerations for that project (“FPEIR/PEIS™) points out that:

“[Tlhe theme of revitalization of the Los Angeles River is also a prominent theme in
other current environmental planning projects. This is especially true for the County of Los
Angeles’ LA River Master Plan, prepared in 1996. Although the LARRMP is designed to
enhance and expand upon the river revitalization goals and objectives inherent in the County’s
LA River Master Plan, even without the LARRMP, some of the river revitalization themes

common to both plans would likely be realized under the County Master Plan, as well as the
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ongoing habitat restoration efforts of the Army Corps of Engineers in conjunction with the City
of Los Angeles Bureau of Engineering and the Los Angeles Department of Water and Power.”

(Exhibit “47,” LARRMP’s FPEIR/PEIS, 15 (emphasis added).)

Significantly, the LARRMP’s FPEIR/PEIS further states that its plan “of treating
stormwater runoff with bioswales and bio-filtration areas would help the City and County meet
TMDL . .. and other NPDES . . . requirements.” (I/d., 20 (emph. added).) Moreover, several of
the specific areas along the River that are evaluated in the LARRMP’s FPEIR/PEIS “already
have initiatives in progress to begin to transform the Los Angeles River.” (/d., 16.)

All of the ongoing programs designed to enhance and expand on River revitalization
should be discussed as part of the “no project” alternative, as it is reasonably foreseeable that
these projects would continue in their revitalization efforts without the proposed project. Failure
to discuss these programs misleads the public and the decision makers about the true
environmental cost of proceeding with the proposed project.

Finally, the SED suggests that because the “no project” alternative “is contrary to state
and federal law” (SED 11), the failure to approve this particular TMDL would result in the
adoption of a Bacteria TMDL by the US EPA (SED, 7). The US EPA TMDL is the only other
alternative mentioned in the SED. Thus, the “no project” alternative, in effect, is the same as the
US EPA TMDL. This means that the SED actually considered only one alternative.

d. The US EPA TMDL Alternative is Not a Legitimate
Alternative

As for that one “alternative,” i.e., the US EPA TMDL, it similarly cannot be considered
within a reasonable range of project alternatives because if, as the SED erroneously speculates, a
US EPA TMDL must be fully implemented in less than five years, it also would not meet Goleta
IT’s requirement that a legitimate alternative offer substantial environmental advantages over the
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project proposed. Indeed, the SED expressly asserts that the environmental impacts of this
alternative would be “of greater severity [than the proposed project] given the increased intensity
of implementation actions with[in] the shorter time frame.” (SED, 11.) Thus, the US EPA
TMDL alternative would not satisfy CEQA’s requirements because it would not be “capable of
avoiding or substantially lessening any significant effects of the proposed project,” as legitimate
alternatives are required to do. (14 Cal. Code Regs. § 15126.6(b).)

Consequently, it is beyond dispute that the SED fails to analyze even one alternative that
meets the requirements of CEQA. At the risk of stating the obvious, zero alternatives is not a
reasonable range of alternatives.’” Thus, the SED’s alternatives analysis does not produce
information sufficient to permit a reasonable choice and plainly violates the rule of reason.
(Village Laguna of Laguna Beach, Inc. v. Board of Supervisors (1982) 134 Cal.App.3d 1022,
1029.) Goleta II stands for the proposition that where no alternative meeting the Goleta 11
reasonable range parameters is reviewed in-depth in an EIR, or in this case an SED (see Arcadia
v. State Board, supra, 135 Cal.App.4th at 1422), the lead agency abuses its discretion in
certifying such a document.

To compound the inadequacy of the alternatives analysis, the SED is misleading
regarding the US EPA TMDL’s actual effects. As it does with the “no project” alternative (by
failing to discuss “what would reasonably be expected to occur in the foreseeable future if the
project were not approved” (14 Cal. Code Regs. § 15126.6(e)(2), (3)), the SED mischaracterizes
the US EPA TMDL alternative by making a series of unexplained and sometimes inaccurate
assumptions. For example, the SED assumes, without analysis or quantification, that the

technical portions and the waste load allocations of a US EPA TMDL would be essentially the

5 The word “range” refers to “a sequence, series, or scale between limits . . . [e.g.] a range of
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same as those of the proposed project. (SED, 10.) The SED further assumes, again without
analysis or quantification, that if US EPA adopts a Bacteria TMDL, “the WLAs will be
implemented through NPDES permit limits as the permits are renewed without consideration of
a compliance schedule.” Thus, all municipalities “will be required to be in full compliance
immediately following the TMDL adoption by US EPA, or within five years.” (SED, 10.)
Based on these unfounded assumptions, the SED concludes the environmental impacts of the US
EPA TMDL would be “of greater severity” than those of the proposed project because of the
abbreviated compliance schedule. (SED, 11.)

The SED’s assumptions and conclusions about a US EPA TMDL are not supported by
substantial evidence. Indeed, because a TMDL is not self-executing and only becomes
enforceable after being incorporated into an NPDES permit (see Arcadia v. U.S. EPA (N.D. Cal
2003) 265 F.Supp.2d 1142, 1148), nothing would preclude the State of California from adopting
its own implementation plan in connection with a US EPA TMDL, either through a new Basin
Plan Amendment, or through an implementation plan developed in accordance with a re-issued
or amended NPDES Permit or Permits. Thus, with a US EPA TMDL, the Water Boards could
adopt an implementation plan similar to the 25-year schedule set forth in the proposed project, or
an even longer implementation plan. Moreover, the Boards could require compliance with US
EPA’s TMDL through iterative MEP-compliant BMPs. For example, the Metals TMDL for the
San Gabriel River was adopted by US EPA in 2007. Yet, three years later, no Municipal NPDES
Permit for the Region has been re-issued or amended to require any implementation of this
Metals TMDL. And, as admitted by the State and Regional Boards’ counsel in connection with

the Trash TMDL for the Los Angeles River, “we can’t guess, as staff, what the Regional Board

possible solutions. . . .” (Webster’s New Internat. Dict. (3d ed. 1971), 1880.)
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is going to do on that project.” (Exhibit “25.” p. 25.) The same would be true were US EPA to

adopt a Bacteria TMDL for the Los Angeles River.  The SED’s unsubstantiated
mischaracterization of the US EPA TMDL, which mischaracterization is the very ground stated
for its rejection, forecloses an accurate evaluation of its environmental impacts.

Because the SED fails to evaluate any alternative that potentially offers substantial
environmental advantages over the project proposed and that is potentially capable of being
feasibly accomplished in a successful manner, the Board and the public are precluded from
accurately identifying whether any alternative would substantially lessen the significant
environmental effects of the proposed project. Consequently, the SED does not comply with
CEQA. (See Pub. Res. Code § 21102.)

e. An Example of an Alternative Project Analysis That Should
Have been Conducted in the SED

The deficiencies of the SED’s alternatives analysis is starkly revealed by comparing it to
the analysis undertaken in In re Bay-Delta, supra, 43 Cal.4th 1143. There, a program EIS/EIR
was prepared for a long-term plan to restore the Bay-Delta’s ecological health and to improve
water management. A series of public workshops was held for over a year just to define the
Bay-Delta’s problems and to develop a range of potential alternative solutions. (/d., 1157.)

Four primary objectives were then developed, and six solution principles were adopted to
provide a measure of acceptability of alternatives. (/d., 1158.) Initially, fifty categories of
potential action, including hundreds of individual actions within these categories, were identified
to achieve the project’s objectives, and these action categories became the building blocks of the
alternatives; i.e., each alternative was a combination of action categories reflecting different
approaches to achieving program objectives. The agency then narrowed the alternatives by

defining approaches to resolve critical conflicts among the beneficial users of the water. (/d.)
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The process, which took over five years to complete, yielded 32 approaches and 100 alternatives
that were later reduced to 10. Then, after several more public meetings, the draft program
EIS/EIR was finally released, which evaluated the proposed project and twelve variations of
three basic alternatives, as well as a “no action” alternative. (/d., 1158.) Fifteen public
workshops were held on the draft PEIS/EIR; the Final PEIS/EIR was not certified until 2% years
later. (/d., 1160.) Even then, the court of appeal invalidated the PEIS/EIR based, in part, on a
deficient alternatives analysis. Ultimately, the Supreme Court reversed that ruling based on the
thorough analysis which had been undertaken by the agency as described above.

No such thorough alternative project analysis was undertaken for the proposed Bacteria
TMDL. While the program EIS/EIR in In re Bay-Delta clearly defined project objectives, which
helped the agency in ultimately selecting three legitimate alternatives with twelve variations of
each, plus a “no action” alternative, here the SED does not clearly define project objectives, and
only one project “alternative” has been cursorily analyzed, i.e., the US EPA TMDL, which, as
discussed above, is one and the same as the “no project” alternative. And, neither of those so-
called “alternatives” constitutes a legitimate alternative under CEQA for the reasons set forth
above. The deficiencies with the SED’s alternatives analysis are clear, and unless corrected, the
Regional Board’s certification of the SED and approval of the subject TMDL would be an abuse
of discretion and action contrary to law.

3. The SED Fails to Provide an Adequate Review of the Alternatives it
Does Evaluate

CEQA also requires that the alternatives selected for an EIR be reviewed in-depth.
(Goleta II, 52 Cal.3d at 569; 14 Cal. Code Regs. § 15126.6(f) [legitimate alternatives must be

examined “in detail” and “discussed in a manner to foster meaningful public participation and
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informed decision making”].§ 15126.6(d) [“EIR shall include sufficient information about each
alternative to allow meaningful evaluation, analysis, and comparison with the proposed project”.)

The SED does not contain the “in depth” alternatives analysis required under CEQA.
Thus, the EPA TMDL and “no project” alternatives discussion violates CEQA because the
discussion is extremely cursory and unsupported by the record. Indeed, the SED devotes a scant
three pages to the entire alternatives analysis. (SED, 9-11.) No evaluation is undertaken of the
alternatives’ impacts in each of the resource areas as compared to the project’s alleged impacts in
those areas, and the conclusory statements in the SED are unsupported by any quantitative or
comparative analysis. At a minimum, a matrix displaying the major characteristics and
significant environmental effects of each alternative in each of the resource areas should have
been included to summarize the comparison of the project and the alternatives, as recommended
by 14 California Code of Regulations section 15126.6(d). By offering no “factual informational
underpinning” (Laurel Heights Improvement Assn., supra, 47 Cal.3d at 403) for its boilerplate
conclusions or quantitative data for its bald characterizations, the SED offers no useful or
reliable bases for comparisons.

The SED’s failure in this regard underscores the more basic failure of the SED to select
alternatives that meet the Goleta II criteria — since the alternatives offer no potentially substantial
environmental advantages over the project, the SED apparently assumes there is little point in
evaluating them.

4. The SED Fails to Explain Why It Selected and Rejected Alternatives
and Fails to Identify an Environmentally Superior Alternative

The SED’s alternatives analysis also violates CEQA because it:
(i) fails to disclose its reasoning for selecting the alternatives it chose, which it is required
to do under 14 California Code of Regulations section 15126.6(a), (c);
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(ii) fails to identify the alternatives, other than a “partial” TMDL, that were considered
and explain why they were rejected, which it is required to do under 14 California Code of
Regulations section 15126.6(c)); and

(iii) fails to identify an environmentally superior alternative, which is required under 14
California Code of Regulations section 15126.6(e)(2)).

S. The SED Does Not Comply With 14 Cal. Code Regs. Section 15123

The discussion of alternatives in the SED also fails to meet the requirements of 14
California Code of Regulations section 15123. That CEQA Guideline requires that the SED’s
summary identify: each significant effect with proposed mitigation measures and alternatives
that would reduce or avoid that effect. The SED acknowledges several potentially significant
effects, but makes absolutely no effort to identify, on an impact-by-impact basis, how any
alternative would better address environmental impacts. The failure to conduct this analysis
reveals a disturbing lack of effort at identifying feasible alternatives. Equally important, the
plain requirements of 14 California Code of Regulations section 15123(b)(1) have not been met.
The SED simply has not identified how each alternative would reduce each significant effect, if
at all. The SED is accordingly legally defective and its certification would be an abuse of
discretion and action contrary to law.

6. Other Feasible Alternatives Are Not Analyzed

Other potentially feasible alternatives that offer substantial environmental advantages
over the proposed project do exist. Thus, it is surprising that the SED fails to evaluate even a
single alternative that satisfies the requirements of CEQA. Although it is the Board’s duty to
formulate alternatives for inclusion in the SED, the SED fails to do so even though several

alternatives are readily apparent. For example:
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(D) Revised Beneficial Use Designations Alternative. The SED should evaluate a

TMDL alternative that is based on first reviewing and revising the Standards in the Basin Plan
(hereafter, the “Revised Beneficial Use Designations Alternative™). Specifically, the Water
Boards have discretion to develop the various Standards set forth in the Basin Plan, Standards
that are then used to formulate TMDLs, such as the proposed Bacteria TMDL. As discussed
above, pursuant to Water Code sections 13000 and 13241, a number of factors and policies are to
be taken into consideration when Standards are developed and applied to dischargers, and once
adopted, those Standards are to be evaluated every three years (a “triennial review” process). An
alternative to the proposed TMDL project would be to review the existing Standards in the Basin
Plan, and particularly the propriety of the beneficial use designations therein, so that only those
uses “actually attained” in the Los Angeles River “on or after November 28, 1975,” are
designated as the “beneficial uses” for the River. Revising the Standards to only protect “uses
actually attained” in the LA River, particularly for the wholly concrete-lined portions of the
River (such as Reaches 1 and 2) would then result in either a much more limited TMDL project,
thereby greatly reducing the environmental impacts from its implementation, or potentially even
obviating the need for a TMDL for bacteria for most of the River. Thus, one alternative to the
proposed TMDL project would be to (i) revise the designated “beneficial uses” in the Basin Plan
so that only “uses actually attained” in the River “on or after November 28, 1975” (40 CFR
§ 131.1(e)) are the designated beneficial uses for the River; and (ii) to then base the Bacteria
TMDL on the new, properly designated, beneficial uses. The TMDL project would then only be
developed based on water quality objectives designed to protect those “uses actually attained on
or after November 28, 1975.” (See, e.g, CWC § 13241, allowing for modifications to water

quality objectives, so long as such modifications do not “unreasonably affect[] beneficial uses.”)
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Because the Rec-1 and Rec-2 uses have never been “actually attained” in the concrete-lined
portions of the River (such as Reaches 1 and 2) “on or after November 28, 1975,” this alternative
to the proposed TMDL project must be evaluated.

) Review Standards Applied to Stormwater Discharges. The SED should evaluate a

TMDL alternative that requires compliance with Judge Colaw’s Decision, Judgment, and Writ of
Mandate issued in the Arcadia Case (see Exhibit “1” hereto) before developing a Bacteria
TMDL for the River. Under this alternative, the Board would conduct a review of the Basin
Plan, delete the “potential” use designations, and determine the propriety of the Standards
pursuant to Water Code sections 13241/13000 in light of the application of the Standards to
Stormwater. This alternative would result in a broader review and set of revisions to the Basin
Plan than the Revised Beneficial Use Designations Alternative discussed above, as it would
entail a review of the Standards for all water bodies within the Region as they are applied to
Stormwater discharges.

(3) Lower Los Angeles River Water Conservation Plan. The SED should evaluate a

TMDL alternative that is based on a Water Conservation BMP Plan, where instead of focusing
on the levels of bacteria in Stormwater, the Cities would focus their efforts on better conserving
dry weather runoff by diverting it to settling areas, spreading grounds, and detention basins, or
potentially two new small treatment plants to be constructed for dry weather. This conservation
plan would then indirectly limit the amount of bacteria entering the River through the storm
drain systems. A pilot program and regrowth study could also be conducted to determine the
impacts on the water levels in the River from diverting or otherwise treating Stormwater

discharges to the River.
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€)) Lengthier Implementation Schedule. The SED should evaluate a TMDL

alternative that contains a lengthier implementation schedule, e.g., 35 years, given the Regional
Board’s Staff admission that a longer schedule will result in less severe environmental impacts.

(5) MEP-Compliant BMP Iterative Approach. The SED should evaluate a TMDL

alternative that uses a maximum extent practicable (“MEP”)-compliant BMP iterative approach,
rather than being based on strict compliance with numeric limits. No explanation is provided as
to why this approach was not evaluated. The TMDL could provide a menu of BMPs to
implement over 25 years in “high priority” outfalls, and the Cities would be “in compliance” as
long as they were monitoring conditions and following an iterative MEP-compliant BMP
approach. An alternative that evaluates a less aggressive approach would inform the decision
makers and the public of the environmental price that will be paid if the proposed project, with
its highly aggressive reduction requirements, is approved. The SED concedes that a higher (less
intense) numeric target would have fewer environmental impacts, but rejects such a concept
under the theory that it would constitute a “partial” TMDL that would not meet water quality
standards as required by the Clean Water Act. (SED, 9.) Yet, there is no evidence that “zero”
geometric mean exceedance days for bacteria is the only target that would preclude a nuisance or
avoid adversely affecting properly designated beneficial uses of the River.

Because alternative targets are not evaluated, stakeholders (the decision makers, the
Cities, and the public) have no way of knowing whether such an alternative would be effective,
while causing fewer environmental impacts. Rather than arbitrarily selecting a zero geometric
mean target or an overly restrictive allowable exceedance-days limit, both of which are
unreasonable on their face (with an estimated price tag of over $5 billion), the SED needs to

investigate and determine, based on quantifiable factors, what threshold concentrations of
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bacteria would actually cause a nuisance or adversely affect the beneficial uses of the River. The
Board and the public would then be apprised of whether the requirements of the Clean Water Act
could be achieved at a lower environmental cost.

(6) Dry Weather Only TMDL. The SED should evaluate a TMDL alternative that

focuses on dry weather only, and that is based on the alternatives for implementation presented
in the Cleaner Rivers Through Effective Stakeholder-led TMDLs (“CREST”) Implementation
Plan that include longer implementation schedules (31 years), and the Traditional Approach, the
Outfall-Based Load Reduction Strategy, and the Downstream Load Reduction Strategy for dry
weather only. No data has yet been developed by CREST for wet weather, and thus a TMDL for
wet weather is not reasonably or economically feasible at this time, and nor is it suitable for

calculation.

@) Indicator Bacteria Standards Based on Controllable Water Quality Factors. The
SED should evaluate a TMDL alternative that sets indicator bacteria Standards that are based on
controllable water quality factors (i.e., Standards that focus on the elimination of human sources
of bacteria) only, e.g. the recently adopted State Sanitary Sewer Overflow program.

(8) In-City BMPs. The SED should evaluate a TMDL alternative that focuses on “in-
city” BMPs in lieu of requiring participation in a regional low-flow diversion project.

9) Phased-In TMDL. The SED should evaluate a TMDL alternative that is based on

a phased-in TMDL, with WLAs that are contingent on the conducing of additional studies to
determine the effectiveness of specific implementation measures.

(10) Watershed TMDL. The SED should evaluate a “watershed TMDL alternative;”

i.e., it should evaluate the implementation of all of the required TMDLs for the River (metals,

trash, bacteria, nitrogen, etc.) as a single project. Such an alternative might well avoid some of
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the problems that will likely result from implementing the TMDLs seriatim, such as where the
implementation of a set of controls for one TMDL could be altered or negated by the next
TMDL in line or could exacerbate conditions for a future TMDL (e.g., installing wetlands to
control metals, only to violate future bacteria standards). The Board has previously conceded
that the various TMDLs will impact each other. (See SED for Metals TMDL for the Los
Angeles River, 235 [the SED acknowledges that the placement of structural BMPs for the Metals
TMDL, such as infiltration trenches or filters, in series with the systems being installed to meet
the Trash TMDL, could result in more efficient operations and less maintenance in connection
with those filters, which in turn would result in fewer, or less severe, environmental impacts}.)
Consequently, because such an alternative could substantially lessen the significant
environmental impacts of the proposed project, it should be evaluated in the SED. The failure to
evaluate the implementation of all of the required TMDLs for the River (metals, trash, bacteria,
nitrogen, etc.) as a single project also results in an unlawful segmentation, or piecemealing, of
the project, as explained below.

For all of the reasons discussed herein, the Board must revise and recirculate the SED for
the project. In its current state, the SED is profoundly flawed, both legally and factually. And,
those flaws prohibit either the public or the Board from conducting an independent and informed
analysis of the project, which is CEQA’s core purpose. When revised analyses are performed,
they will likely reveal additional significant impacts and other significant new information,
requiring re-circulation. (See Pub. Resources Code § 21092.1; CEQA Guidelines § 15088.5;
Laurel Heights Improvement Assn. v. Regents of the Univ. of Cal. (1993) 6 Cal.4th 1112.) The
revised environmental document must be subjected to the same “critical evaluation that occurs in

the draft stage,” so that the public is not denied “an opportunity to test, assess and evaluate the
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data and make an informed judgment as to the validity of the conclusions to be drawn
therefrom.” (Sutter Sensible Planning, Inc. v. Bd. of Supervisors (1981) 122 Cal.App.3d 813,
822; see also Save Our Peninsula Com. v. Monterey County Bd. of Supervisors (2001) 87
Cal.App.4th 99, 131.)

B. THE SED FAILS TO EVALUATE AND MITIGATE FLOODING,

HOUSING, AND GOVERNMENTAL SERVICES IMPACTS FROM THE
TMDL PROJECT

The SED also fails to evaluate certain potential impacts of the project, including possible
flooding in the watershed area due to the diversion of wet weather runoff. The primary methods
of compliance with the Bacteria TMDL under the project are diversion and treatment. As the
Sanitation Districts of Los Angeles County have made clear, however, they lack treatment
capacity for the diverted flows so that even dry weather flows would likely be available at off-
peak hours only, which would necessitate building storage tanks or mini-treatment plants along

the River, a major additional expense. (Exhibit 49.” Los Angeles River Watershed Management

Committee Scoping Letter, p. 2; Exhibit “49.” Sanitation Districts of Los Angeles County
scoping e-mail, p. 1.) “Under no circumstances will the Sanitation Districts accept wet weather
diversions.” (Id.) Thus, rain water would be diverted away from the River by the project,
contrary to the design and operation of the River as a flood control channel, which diversion
would potentially create major flooding problems in the area adjacent to the River. This flooding
threat could be even more severe in light of scientific predictions regarding the effects of climate
change. Whereas the River has been constructed as a flood control channel fo which Stormwater
is to be directed, the project stands this concept on its head by calling for the diversion of

Stormwater away from the River in what can only be described as Quixotian scheme to make the
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River swimmable.® Pertinent to the project’s perversion of the original purpose of the River is
the point made in a recent Federal Interagency Floodplain Management Task Force document:
“Floods are an act of God; flood damages result from acts of men.” (See Exhibit “50.”
Galloway, 50 Years of Floodplain Management: Concepts & Actions, May 10, 2010, p. 5.)

The potential flooding impacts of the project are significant, and include disruption of

transportation infrastructures and other critical services. (See Exhibit “51.” Knight, FEMA,

Federal Interagency Floodplain Management Task Force, May 10, 2010, pp. 2-6.) As recognized
by FEMA, the cost of disaster assistance for uninsured flood losses cost the Nation billions of
dollars each year, and “Environmental Recovery Costs are often overlooked following floods.”
(Id., pp. 8-9.) In an especially ironic twist, the SED for the project, which is intended to lower
bacteria counts in the flood control channel, fails to even address the fact that the cost of flooding
includes the prevention and treatment of flood-borne diseases. (Id., p. 7.) None of these
potential flooding impacts are evaluated in the SED.

Diversion also has the potential to cause displacement of existing housing and the
elimination of potential housing sites near the River due to (i) flooding issues; (ii) the need to
locate wetlands, settling areas, spreading grounds, detention basins, storage tanks, or mini-
treatment plants near the River; and (iii) the need to construct new water lines and treatment
plants to address the bacteria issues. These potential impacts have not been evaluated.

Moreover, the impacts of the project on the provision of government services have not

been adequately evaluated. As set forth in Exhibit “20,” local government agencies within the

watershed area do not have sufficient resources to fund the construction of the facilities

6 That is, the project isolates facts of experience and accepts only those facts that support the

premise that the River can be made swimmable, while discarding facts that call that premise into
question.
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necessary to comply with the project (with costs estimated at over $5 Billion), and consequently
the project will necessarily result in a diversion of funds from other governmental services, such

as police, fire, capital improvements, etc. (Exhibit “20.” Review of the Socio-Economic

Environmental Justice Factors of the Bacteria TMDL for the Los Angeles River, June 3, 2010.)
The project will also necessitate an increase in expenditures for sanitary services. These
potential governmental services impacts have not been evaluated.

Because none of these impacts have been adequately evaluated, none of the potential
ways to mitigate these impacts have been identified. CEQA’s purposes are clearly not served
with the subject SED.

C. THE SED FAILS TO EVALUATE THE PROJECT’S IMPACTS ON
GREENHOUSE GASES

In 2006, the California State Legislature adopted AB 32, the California Global Warming
Solutions Act of 2006. As a general matter, AB 32 requires the California Air Resources Board,
the State agency charged with regulating statewide air quality, to adopt rules and regulations that
would achieve greenhouse gas (“GHG”) emissions equivalent to statewide levels in 1990 by
2020. Consistent with the public policy rationale underlying AB 32, the SED must fully analyze
the project’s impacts on greenhouse gas emissions. The project’s contribution of these emissions
should be evaluated, and impacts and mitigation measures should be analyzed, as the proposed
project may contribute to global climate change. (See Communities for a Better Environment v.
City of Richmond (2010) 184 Cal.App.4th 70, 89-96 [the Legislature has expressly
acknowledged that greenhouse gases have a significant environmental effect].)

The SED fails in its analysis in that it does not quantify the total GHG emissions from the
project; i.e., it does not disclose the calculations necessary to determine how much extra carbon

dioxide equivalencies would be emitted as a result of the project. Rather, it looks at only the

227/065121-0081
1091055.07 a06/07/10 -88-



emissions from “diversion and treatment” (SED, 59-60), but fails to adequately explain in any
detail how those calculations came about. What emission factors, fuels, source data, etc. were
used? Without disclosure of the calculations and factors utilized in the calculations, it is
impossible to evaluate the accuracy of the numerical estimates. Thus, the SED fails to (i)
adequately inventory greenhouse gas emissions from the project, or (ii) identify potential
reduction opportunities.

Moreover, the SED underestimates GHG emissions from the project because it does not
provide the quantification of GHG emissions for any other alternative methods of complying
with the TMDL or their cumulative impacts, and does not quantify emissions from pumping,
construction, or vehicles. Nor does the SED set forth what threshold of significance it uses or
provide the underlying calculations for the quantification it does provide. Thus, there is no way
to verify the conclusions in the SED regarding GHG emissions or potential climate change
impacts of the project. For example, how many treatment plants will be necessary, what are the
energy requirements of these plants, and what are the likely sources of this energy. None of
these questions have even been attempted to be addressed, and the SED is wholly deficient in its
discussion of GHG Emissions.

D. THE MITIGATION MEASURES’ DISCUSSION IN THE SED IS
DEFICIENT

Throughout the SED, it is represented that certain mitigation measures can reduce
potential project impacts to “less than significant.” However, no performance goals are
identified anywhere in the SED or its attachments. Such performance goals and the monitoring
and remediation measures that will be ongoing to ensure project impacts meet those performance
goals are required under CEQA. Absent this information, there is no verifiable means to confirm

whether the SED’s environmental conclusions are accurate. Methods for achieving the
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performance goals must be integrated into the SED as mitigation measures, because the success
of those remediation efforts are part-and-parcel of the assumptions underlying the SED’s
conclusions regarding environmental impacts.

The SED provides that the TMDL will rely on a menu of best management practices.
Without knowing which of those practices will likely ultimately be implemented, i.e., without
assessing the environmental impacts from reasonably foreseeable implementation measures, and
without providing any mechanism to monitor the implementation of those practices, there is no
device in place to either verify the environmental conclusions in the SED, or to ensure that those
forecasted conclusions will come to fruition. The SED is thus deficient for this reason as well.

The SED must provide language that ensures implementation of mitigation efforts so as
to ensure that mitigation actually occurs. The details of those efforts must be described in the
SED, or specific performance standards must be included to ensure that mitigation works as
advertised. (See, e.g., Endangered Habitats League, Inc. v. County of Orange (2005) 131
Cal.App.4th 777, 793-796; Defend the Bay v. City of Irvine (2004) 119 Cal.App.4th 1261, 1275.)
It is unfortunate and disappointing that a mitigation program has not been included within the
SED.

By deferring presentation of that information to the public, the opportunity to assure that
the mitigation monitoring and reporting program has sufficient devices in it to ensure
implementation of all mitigation measures over time, is lost. This is of critical importance
because the project is scheduled to proceed over the course of 25 years. Over that period of time
it will be important that a stable, reliable, actively enforced set of enforcement mechanisms are

in place. From the mitigation information provided in the SED, it appears that the goals have not
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been satisfied despite the mandate of 14 California Code of Regulations section 15126.4(a)(2).
(See also 14 Cal. Code Regs. § 15126.4(a)(1)(A).)

E. THE SED FAILS TO IDENTIFY AND EVALUATE CUMULATIVE
IMPACTS OF THE PROJECT

An EIR must evaluate both project-specific and cumulative impacts for significance.
There are two methods for satisfying the cumulative impacts analysis requirement: The list-of-
projects approach and the summary-of-projections approach. (14 Cal. Code Regs. § 15130 (b).)
Under either method, the EIR must summarize the expected environmental effects of the project
and related projects, provide an analysis of cumulative impacts, and examine options for
mitigating the project’s contribution to any significant cumulative impacts.

The SED’s cumulative impacts analysis does none of these things. Although it purports
to analyze certain resource areas, it does so entirely in a cursory fashion in a single page. (SED,
115.) Not only does the SED ignore several of the resource areas, but it also fails to disclose just
what other projects may be contributing to cumulative impacts; indeed, the SED even fails to
disclose upon which method of analysis (the list-of-projects approach or the summary-of-
projections approach) it is purportedly based. Nor does the SED even consider the impacts of
the other TMDLs for the Los Angeles River that may make the incremental impacts of the
project cumulatively considerable. (See Pub. Res. Code § 21083(b); 14 Cal. Code Regs.
§ 15065(c).) These fatal flaws render the SED defective under CEQA. (Whitman v. Board of
Supervisors (1979) 88 Cal.App.3d 397, 406-411.)

F. THE SED FAILS TO ANALYZE SPECIFIC SITES

Public Resources Code section 21159(c) and 14 California Code of Regulations section
15187(d) mandate that the SED take into account “specific sites,” and the SED apparently
recognizes this obligation by labeling Chapter 5 as “Implementation Alternatives and site
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specific analysis.” (SED, 12.) Unfortunately, the chapter discusses only implementation
alternatives without discussing any specific sites. In contrast, the LARRMP’s FPEIR/PEIS sets
forth five specific site analyses that it evaluates as “Opportunity Areas” in many of the
environmental resource areas throughout the document (including Canoga Park, River Glen,

Taylor Yard, Chinatown-Cornfields, and Downtown Industrial). (See, e.g., Exhibit “47.”

LARRMP’s FPEIR/PEIS, 8-13, 22, 25, 29.) Thus, it is clearly feasible to perform this analysis
in a programmatic document, and it should have been done in the SED as mandated by CEQA.
(PRC § 21159(c).)

G. THE SED DOES NOT INCLUDE REQUIRED INFORMATION

14 California Code of Regulations section 15120(c) mandates that the SED include
certain information, such as a separate “summary” section that identifies each significant effect
of the project with proposed mitigation measures, areas of controversy known to the Board,
including issues raised by agencies and the public, and issues to be resolved, including the choice
among alternatives and whether or how to mitigate the significant effects. (14 Cal. Code Regs.
§ 15123.) Typically, much of this information is provided in the Executive Summary, setting
forth in table form (i) the proposed project’s potential impacts, (ii) their level of significance, (iii)
the mitigation measures proposed to address the impacts, and (iv) the level of significance of
each impact after mitigation. This information was not set forth in the SED as required.

CEQA also requires that energy conservations measures, including those in CEQA
Guidelines Appendix F, be discussed. (14 Cal. Code Regs. § 15126.4(a)(1)(C).) This has not
been done.

Also, the potential Environmental Justice impacts, general population and housing
impacts, and S. B. 375 impacts and related issues potentially caused by the project have not been

analyzed. (See Exhibit “20.” Review of the Socio-Economic Environmental Justice Factors of
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the Bacteria TMDL for the Los Angeles River, June 3, 2010, for a more comprehensive
discussion of the socio-economic impacts of the project.)

H. THE SED UNLAWFULLY SEGMENTS THE PROJECT IN VIOLATION
OF CEQA

For purposes of CEQA coverage, a “project” is defined as comprising “the whole of an
action” that has the potential of resulting in either a direct, or reasonably foreseeable indirect,
physical change in the environment. (14 Cal. Code Regs. § 15378 (a).) An agency must
describe a project in a manner that will encompass the entire activity’s potential impacts, and
may not avoid preparing comprehensive environmental documents by segmenting a project into
stages of approval, focusing on isolated parts; i.e., an agency may not chop a large project into
little ones, each with a minimal impact on the environment, to avoid full environmental
disclosure. (14 Cal. Code Regs. § 15003 (h); Bozung v. LAFCO (1975) 13 Cal.3d 263, 283.)
The SED violates CEQA by engaging in just this sort of segmentation of the project.

First, the lack of specificity in the mitigation measures discussed in the SED amounts to
an illegal segmentation of the project because, by deferring until the project level stage any
review of the problems associated with the acknowledged environmental impacts that will result
from the project, the SED illegally truncates the project and treats those various impacts as
separate, independent projects. (See Inyo County v. City of Los Angeles (1977) 71 Cal.App.3d
185, 192-193 [“A curtailed or distorted project description may stultify the objectives of the
reporting process. Only through an accurate view of the project may affected outsiders and the
public decision-makers balance the proposal’s benefit against its environmental cost, consider
mitigation measures, assess the advantage of terminating the proposal . . . and weigh other
alternatives in the balance. An accurate, stable and finite project description is the sine qua non

of an informative and legally sufficient EIR”].)
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Second, the SED and TMDL Report indicate the project is necessary because of the
Consent Decree. Aside from the fallacy that the Consent Decree imposes any obligation on the
Regional or State Board, under the Consent Decree the “project” should be the establishment of a
series of TMDLs for the Los Angeles River and other impaired waters in the Basin. However,
instead of evaluating the whole series of TMDLs together, or even the series of TMDLs for the
Los Angeles River alone, the Board has separated each TMDL into an individual project, thus
focusing on the constituent parts of the real project, minimizing the real project’s environmental
impacts, and avoiding full environmental disclosure. Indeed, other SEDs for other TMDLs have
conceded that the implementation of the various TMDLs for the Los Angeles River watershed
impact one another and their effectiveness. (See, e.g., the Trash TMDL SED, 235.) The SED
should evaluate the environmental impacts of developing all the TMDLs at the same time.

I. THE FINDINGS AND EVIDENCE ARE DEFICIENT

The findings of the Tentative Resolution do not support the decision, and the evidence in
the record does not support the findings. When an EIR identifies potentially significant
environmental impacts from the project, such as here, the agency must make specific findings for
each impact as follows: That changes have been required in the project that will avoid or
substantially lessen the impacts; that impacts are within the jurisdiction of another agency and
the lead agency does not have concurrent jurisdiction to impose the suggested mitigation
measures; or that specific economic, social, or other conditions render identified mitigation
measures or project alternatives infeasible. (Pub. Res. Code §21081; 14 Cal. Code Regs.
§ 15091.) Moreover, the agency must make findings concerning the project alternatives unless it
finds that all of the project’s significant impacts will be avoided or substantially lessened by
mitigation measures. The Resolution is deficient in this respect because it fails to make any of

these findings.
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Similarly, the draft Statement of Overriding Considerations is deficient. Although the
SED concludes that the project may result in significant environmental impacts, it concludes that
the project has “overriding considerations” that outweigh the project’s significant impacts. Thus,
it inappropriately predetermines that the undisclosed, unknown, and perhaps unmitigable adverse
impacts are outweighed by the necessity of implementing this particular Bacteria TMDL. This
determination is unsupported and uninformed by substantial evidence, and thus the analytic route
of the Board is not disclosed, because the extent of the impacts has not even been evaluated by
the Board (e.g., there is no hint as to why a different bacteria reduction schedule would not
achieve most of the project’s objectives at a fraction of the environmental cost).

A Statement of Overriding Considerations cannot properly be made unless the potentially
significant adverse impacts have been fully identified and analyzed and a conclusion has been
reached that they are significant and cannot be mitigated. Further, such a conclusion cannot be
reached until the significant impacts have been analyzed in comparison to the benefits that will
result from the project. (14 Cal. Code Regs. § 15043.) No such analysis is conducted within the
SED.

Moreover, the Statement improperly preempts the decisions of local agencies, which as
the lead agencies on the implementation decisions, are the appropriate bodies to determine
whether the impacts of a particular implementation method are overridden by project benefits.

J. CONCLUSIONS ON CEQA ANALYSIS

In short, the SED is fatally flawed and must be substantially revised and recirculated
before adoption of the TMDL because it fails to evaluate a reasonable range of alternatives that
meets the requirements of CEQA; it provides an inadequate analysis of the alternatives it does
include, while mischaracterizing them; it fails to explain why it chose or rejected alternatives,

and fails to set forth a potentially environmentally superior alternative; it fails to analyze the
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cumulative impacts of the project; it fails to evaluate the project’s impacts on flooding, housing,
governmental services, or greenhouse gases and global warming; and it unlawfully segments the
project. Moreover, the SED, draft Resolution, and draft statement of overriding considerations
are deficient because they fail to include adequate findings and the findings they do include are
erroneous and not supported by substantial evidence.

XIV. CONCLUSION.

The proposed Bacteria TMDL for the LA River, an river that is “unlike any other river”
because it has been “so greatly altered it is now sometimes maligned as mere ‘concrete ditch,’”
contains an estimated price tag of $5.4 billion. The TMDL presumes that the benefit to the
public from this $5.4 billion is that the public will be free from exposure to bacteria when
swimming in this concrete-lined flood control channel. Of course, the TMDL addresses neither
the physical challenges of swimming in a steep, fenced-off and concrete-lined channel, nor the
legal impediments of doing so — i.e., swimming or otherwise entering the channel is illegal for

much of the River. (See Exhibit “52,” DVD of Tonight Show Skit of Conan O’Brien’s attempt

at canoeing in the LA River.) Adoption of the subject TMDL, as proposed, would thus be
nothing short of irresponsible public policy and arbitrary action by the Regional Board.

State and federal law demand that instead of proceeding with an inordinately expensive,
unachievable and irresponsible regulation, that the Regional Board re-evaluate the underpinnings
of the proposed TMDL and correct the improperly designated “beneficial uses” for the LA River
to reflect the “actual uses attained in the water body.” Reason, public policy, and the law also
dictate that the Decision, Judgment and Writ of Mandate in the Arcadia Case be complied with
before this TMDL is adopted.

At some point before its adoption, either in the course of evaluating the propriety of the

“use” designations, complying with the Arcadia Case Judgment and Writ of Mandate, or in

227/065121-0081
1091055.07 a06/07/10 -96-



conducting the CWC section 13000/13241 analysis of the TMDL itself, the “environmental
characteristics” of the LA River must be taken into consideration, and the Board must address
whether the TMDL is “reasonably” and “economical” achievable, and what its impacts will be
on “housing within the region.” It must also only develop a TMDL tha’; is based on maximum
“daily” loads, and only after it is “suitable for calculation.”

Further, any TMDL ultimately adopted, should, at a minimum, reflect the fact that the
waste load allocations therein are not to be strictly applied as numeric efﬂuent limits to
municipalities, and that only MEP-compliant iterative BMPs need to be utilized. Moreover, the
requirements of the California Administrative Procedures Act must be adhered to, and any
mandates imposed upon the municipalities that go beyond the requirements of the Clean Water
Act, must be funded as required by the California Constitution. Finally, as discussed at length
above, the SED is not in compliance with the many requirements of the California
Environmental Quality Act, and cannot be adopted until such requireménts have been met.

The Cities respectfully request that the subject TMDL not be adopted until the numerous
legal and technical deficiencies with its terms have been fully addressed.

Respectfully submitted,

RUTAN & TUCKER, LLP

Dated: "June 2{, 2010 , @%ﬂm

Richard Montevideo .
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LIST OF EXHIBITS IN SUPPORT OF LEGAL COMMENTS ON
LA REGIONAL BOARD’S PROPOSED AMENDMENT TO BASIN PLAN
TO INCORPORATE TMDLs FOR BACTERIA IN THE LOS ANGELES RIVER

Submitted by Rutan & Tucker
June 2010

DESCRIPTION

EXHIBIT NO.

Statement of Decision, Judgment and Writ of Mandate in the
case of Cities of Arcadia, et al. v. State Water Resources Control
Board, et al., OCSC Case No. 06CC02974

1

U.S. Army Corp. of Engineers summary of Recent Expansion
Project of the LA River for Flood Control Purposes; a January
2002 letter from the Federal Emergency Management Agency
(“"FEMA”) to the County of Los Angeles describing the
importance of Project; and a February 6, 2002 Press Release
from Supervisor Don Knobe

Los Angeles County Drainage Area Review Final Feasibility Study
Interim Report and Environmental Impact Statement dated
December, 1991 (Rev. 1/92)

Report entitled Flood Plain Issues in Southeast Los Angeles
County prepared for the LACDA Alliance

Copies of excerpts from the Water Boards’ and the Intervenors’
Appellate Briefs in Arcadia Case Appeal

Santa Ana Regional Water Quality Control Board Memo dated
May 26, 2010, to State Board on 2010 Integrated Report

Report prepared by the National Research Council of the
National Academies of Science entitled “Assessing the TMDL
Approach to Water Quality Management,” dated September,
2001

Excerpts of 1975 Basin Plan for Los Angeles Region
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LIST OF EXHIBITS IN SUPPORT OF LEGAL COMMENTS ON
LA REGIONAL BOARD’S PROPOSED AMENDMENT TO BASIN PLAN
TO INCORPORATE TMDLs FOR BACTERIA IN THE LOS ANGELES RIVER

Submitted by Rutan & Tucker

June 2010

DESCRIPTION EXHIBIT NO.
Administrative Record designated in the Arcadia Case before the 9
Superior Court (contained on four compact disks)
State Board Order No. 91-04 10
July 18, 2002 State Board Transcript of Hearing on Bacteria 11
Objectives
500 plus page report prepared for U.S. EPA in 2008 by the 12
National Research Council (“NRC”) of The National Academies
entitled, Urban Stormwater Management in the United States.
October 15, 2008 National Academies of Science Press Release 13
“The Final Report — Supplemental Characterization of Los 14
Angeles County Storm Drains,” July, 2007
University of Southern California Study, entitled “An Economic 15
Impact Evaluation of Proposed Storm Water Treatment for Los
Angeles County,” November 2002
“Financial and Economic Impacts of Storm Water Treatment Los 16
Angeles County NPDES Permit Area” presented to California
Department of Transportation Environmental Program, Report
I.D. #CTSWRT-98-72, November, 1998, by Stanley R. Hoffman
Associates
“Cost of Storm Water Treatment for the Los Angeles NPDES 17

Permit Area,” June 1998, by Brown & Caldwell, prepared for the
California Department of Transportation
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LIST OF EXHIBITS IN SUPPORT OF LEGAL COMMENTS ON
LA REGIONAL BOARD’S PROPOSED AMENDMENT TO BASIN PLAN
TO INCORPORATE TMDLs FOR BACTERIA IN THE LOS ANGELES RIVER

Submitted by Rutan & Tucker
June 2010

DESCRIPTION

EXHIBIT NO.

Cost of Storm Water Treatment for California Urbanized Areas,”
October, 1998, prepared for California Department of
Transportation, by Brown & Caldwell

18

“NPDES Stormwater Costs Survey” by Brian K. Currier, Joseph M.
Jones and Glen L. Moelle, California University, Sacramento
dated January, 2005 along with Appendix H included therewith
entitled “Alternative Approaches to Stormwater Control”
prepared by the Center for Sustainable Cities University of
Southern California

19

Review of the Socio-Economic Environmental Justice Impacts of
the Bacteria TMDL for the Los Angeles River prepared by the
Gateway Cities Council of Governments, dated June 3, 2010

20

Economic Forecast prepared by California State University, Long
Beach, for the Sixteenth Annual Regional Conference for
Southern California and its Counties, May 2010

21

PowerPoint presentations presented at the Economic Forecast
Conference on May 13, 2010

22

“A Guide to Consideration of Economics Under the California
Porter-Cologne Act,” by David Sunding and David Ziberman,
University of California, Berkeley, March 31, 2005

23

Water Boards’ Opposition to Motion to Strike in Trash TMDL
Superior Court case, August 22, 2006

24

September 1, 2006 Transcript of Hearing in Trash TMDL case

25
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LIST OF EXHIBITS IN SUPPORT OF LEGAL COMMENTS ON
LA REGIONAL BOARD’S PROPOSED AMENDMENT TO BASIN PLAN
TO INCORPORATE TMDLs FOR BACTERIA IN THE LOS ANGELES RIVER

Submitted by Rutan & Tucker

June 2010

DESCRIPTION EXHIBIT NO.
Chief Counsel Memorandums: “Economic Consideration on 26
TMDL Development and Basin Planning” (“Vassey Memo”), and
“Guidance on Consideration of Economics in the Adoption of
Water Quality Objectives,” (“Attwater Memo”)
Guidance For Developing TMDLs in California, EPA Region 9, 27
January 7, 2000
EPA Guidance Memorandum, Subject: Establishing Total 28
Maximum Daily Load (TMDL) Waste Load Allocations (WLAs) for
Stormwater Sources and NPDES Permit Requirements Based On
Those WLAs, November 22, 2002
February 11, 1993 Memorandum issued by the State Board’s 29
Office of Chief Counsel, Elizabeth Jennings, subject “Definition of
Maximum Extent Practicable”
Letter dated August 22, 2003, from EPA Headquarters to the 30
Honorable Bart Doyle
“TMDLs Stormwater Handbook, November, 2008” 31
Report issued for Congress by the National Research Council 32
(“NRC”) in 2001, entitled “Assessing the TMDL Approach to
Water Quality Management”
Appellate Court decision from the State of Oregon, Tualatin 33

River Keepers, et al. v. Oregon Department of Environmental
Quality (April 28, 2010) Case No. A136050, 235 Ore. App. 132,
2010 Ore. App. Lexis 465

State Board Order No. 96-13

34
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LIST OF EXHIBITS IN SUPPORT OF LEGAL COMMENTS ON
LA REGIONAL BOARD’S PROPOSED AMENDMENT TO BASIN PLAN
TO INCORPORATE TMDLs FOR BACTERIA IN THE LOS ANGELES RIVER

Submitted by Rutan & Tucker

June 2010

DESCRIPTION EXHIBIT NO.
State Board Order No. 98-01 35
State Board Order No. 2000-11 36
State Board Order No. 2001-15 37
State Board Order No. 2006-12 38
Stormwater Quality Panel Recommendations to The California 39
State Water Resources Control Board — The Feasibility of
Numeric Effluent Limits Applicable to Discharges of Stormwater
Associated with Municipal, Industrial and Construction Activities,
June 19, 2006
April 18, 2008 letter from the State Board’s Chief Counsel to the 40
Commission on State Mandates
State Board Order No. 2005-0004 41
43 Fed. Reg. 60662 42
US EPA’s “The Twenty Needs Report: How Research Can 43
Improve the TMDL Program,” dated July, 2002
US EPA Administrator Memo to EPA Employees, January 23, 44
2009
State of California Executive Order S-2-03 45
EPA Consent Decree re TMDL schedule for LA Region 46
Los Angeles River Revitalization Master Plan, FPEIR/PEIS, April 47

23, 2007
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LIST OF EXHIBITS IN SUPPORT OF LEGAL COMMENTS ON
LA REGIONAL BOARD’S PROPOSED AMENDMENT TO BASIN PLAN
TO INCORPORATE TMDLs FOR BACTERIA IN THE LOS ANGELES RIVER
Submitted by Rutan & Tucker

June 2010

DESCRIPTION EXHIBIT NO.
Los Angeles River Watershed Management Committee CEQA 48
Scoping Letter, March 30, 2010
Sanitation Districts of Los Angeles County CEQA Scoping e-mail, 49
March 17, 2010
Galloway, 50 Years of Floodplain Management: Concepts & 50
Actions, May 10, 2010
Knight, FEMA, Federal Interagency Floodplain Management Task 51
Force, May 10, 2010
DVD of Tonight Show/Conan O’Brien Canoeing in Los Angeles 52
River, May 24, 2009
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R U I A N Richard Montevideo
Direct Dial: (714) 662-4642

ATTORNEYS AT LAW ) E-mail: rmontevideo@rutan.com

June 18, 2010

VIA ELECTRONIC MAIL
AND OVERNIGHT MAIL

Mr. Man Voong

California Regional Water Quality Control Board
Los Angeles, Region 9

320 West Fourth Street, Suite 200

Los Angeles, CA 90013

Re: Update on CEQA Comments on Proposed_Amendment to_the Water Quality
Control Plan to Incorporate TMDLs for Bacteria in the Los Angeles River

Dear Mr. Voong:

As vou know, on June 4. 2010. we submitted Comments on behalf of the Cities_of
Arcadia, Bellflower, Carson, Cerritos, Claremont, Commerce, Downey, Duarte, Glendora,
Hawaiian Gardens, Irwindale, Lawndale, Lynwood, Monterey Park, Paramount, Santa Fe
Springs, Signal Hill, Vernon, and Whittier (“Cities”), regarding the proposed Basin Plan
Amendment to Incorporate Total Maximum Daily Loads (“TMDLs”) for Bacteria for the Los
Angeles River Watershed (“Project”).

Just as of the time of the close of comments.on the Substitute Environmental Documents
(“SED”) for the Project, the Bay Area Air Quality Management District’s (“BAAQMD”) newly
adopted California Environmental Quality Act g“CEQA”) Guidelines for the analysis of air
quality impacts (“Guidelines”) became available.” For the first time, these Guidelines include
guidance on the analvsis of potentially significant impacts for greenhouse gases (“GHGs”).
These Guidelines underscore the comments previously submittea by the Cities regarding the
deficiencies of the SED’s analysis of GHG emissions from the TMDL Project. The Cities wish
to bring the Guidelines to the Regional Board’s attention at this time for its consideration of the
certification of the SED and approval of the Project, so that it can be informed as to how an
adequate GHG analysis is to be conducted.

Specifically, the new Guidelines provide two standards for GHG emissions for
development projects: (i) Overall amount of emissions emitted by a project — 1,100 metric tons
carbon dioxide equivalent a year or (if) An efficiency standard that measures the average

' The Draft Guidelines are available at http://www.baagmd.gov/~/media/ Files/Planning%20
and%20Research/CEQA/Draft BAAQMD_CEQA_Guidelines_May 2010 Final.ashx.

?  The SED provides that the Project will result in 4,500 metric tons of carbon dioxide
equivalent a year, and this amount does not include all sources of the Project’s GHGs.

Rutan & Tucker, LLP | 611 Anton Blvd, Suite 1400, Costa Mesa, CA 92626 0210651210074
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RUTAN

ATTORNEYS AT LAW

Mr. Man Voong
June 18, 2010
Page 2

amount of emissions for each resident and employee from the project — 4.6. metric tons per
resident/employee per year. Alternatively, at the plan level, the CEQA analysis can be based on
consistency with a climate action plan or a qualified GHG Reduction Strategy. (BAAQMD
Guidelines 2-2, 2-7, 2-8.) '

As for regional plans, such plans must demonstrate a no net increase in emissions to
satisfy the threshold of significance for operational-related GHGs. In order to meet this
threshold, agencies must compare the regional plan’s baseline emissions with its projected future
emissions, which requires two comparative analyses: (i) Compare existing (base year) emissions
with projected “future year plus project” emissions (base year/project comparison); and (ii)
Compare projected future year emissions without.the project with future year.emissions plus-the
project (no project/project comparison). A regional plan is considered less than significant if
each scenario demonstrates that no net increase in emissions of GHGs will occur. (Id. 9-8.)

The Regional Board has conducted none of the analysis suggested in the Guidelines to
present an adequate GHG analysis for the Project. Although the Regional Board is-net required
to use the above standards, the Board has failed to provide any analysis or reveal any threshold
of significance that was applied with regard to the GHG emissions of the Project. Thus, we urge
the Regional Board to reevaluate the GHG impacts of the Project, along with the other issues
raised in our previous Comments, and to recirculate the SED prior to considering the Project for
approval. We ask that this Comment letter be included in the Administrative Record for this
matter.

Thank you for your consideration of this letter, and please contact this office should you
have any questions or need anything further in this regard.

Sincerely,

RUTAN & TUCKER LLP

@

Richard Montevideo
RM:cle -

cc: Mr. Kenneth C. Farfsing
Robert Bower, Esq.
Peter J. Howell, Esq.
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