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Application 3648,

Applicution 3648 wes filed by the Lutcrford Irrigetion District on
September 24, 1943. Under the app.icction it is proposed to divert 100 cubic
feet per second from the Tuolumne River between ilarch lst wnd October 3lst for
' agriculturcl purposes. The diversion point is from the Ls Gronge Dum and the

woter is fo be ecarried throﬁgh the existing censl of the lModesto Irrigotion Dis-
¥ trict for use upon the lrnds of the Urterford Irrigation Disgtrict couprising

‘ cpproximately 14,110 ucres.,

The appiientlon spceifies the water 1o be appropriated rs thot "wosted

snd to be wasted ovor mnd obove the normel flow from the storuge rescrvoirs




constructed by the City and County of San Francisco at Leke Eleanor and

Hetch Hetchy on the Twolumne River, including the waste waters from the power
ingtallatien at Moccasin Creek and such other waters stored by San Francisce
o8 moy be relensed by the said City."  The applicstion was protested by the
City =nd County of Sun Froncisco, and the Modesto wnd Turlock Irrigubtion Dis-
tricts. The wpplicution was completed in aécordance with the Water Commis-
sion Act and the requirements of the Rules and Regulutions of the Division of
Water Rights, ond being protested was set for o public hearing at 707 Forum
Buiiding, Sucramento at 10:00 A.M., September 3, 1924. Of this hearing sppli-
cant and protestonts were duly notified.

PROTESTS

Protest of the City and County of Scn Francisco.

The City of San Francisco has protested aguipst this application nl=-
though it is physically impossible that such a use &s that proposcd can inter-
fere with the uses contempluted by Sun Froncisco. %The city bases its protest
upon the provisions of the Act of Congress known as the "Ruker Act”, 38 U. S.
Stotutes nt large 242, whercunder the federul government grented rights of way
.40 the city conditional upon the return t¢ the strezm by the city of waters
gtored and then releaged for power use, the condition being thut Scn Francisco
allow such stored waters to flow on downstream after power use and until ready
to divert such waters away from the river for its municipel purposes. The city
takes the position that it is its duty to protest inusmuch ns it interprets
- the Reker Act a5 intending thst this relecsed wat&r shall inure to the benefit
of the Turlock ond the Modesto Irrigation Districts; that a usc by Waterford
under such o permit &s that applied for will increase the responsibility of
the city in providing sufficient water for Turlock and Modesto, and will create
sn unfortunate situntion in thot Waterford will develop under o temporsry sup-

ply which will 3ater be tcken from it by the city.

.




Protests of Turlock and Modesto Irrigetion Districts.

The Turlock and the Modesto Irrigation Districts protest and claim
that the storege waters released for power use and then returned to the stream
by Sen Franciscoe belong to Turlock and Modesto and that Waterford may not so-
quire a right to any of such released water which by storage hes ecquired the
status of personel property.

PRIORITIES ON THE TUCLUMNE

in order to understand this controversy emnd the contentions urged it is
necessary to review the priorities claimed by the respective parties,

It is admitted and conceded that Vinterford now owns the first right
to use water from the natural flow of the river during six months  of the yeurl
end to the extent of approximately 60 second feet, This right known as the lLa
Grange Ditch Right was initiated in the late "fifties" or carly "sixtieg“ and
in an mmount of 66 sgcond feet for use throughout the year, Subject to an al-
lowance from this total amount of not to exceed six seccond feet for use at Le
Grange, Waterford purchased in 1919 the privilege of using under this right
for six consecutive months and begins use thereunder each year on April 1st or
April 15th or Moy 15th or June 1lst as it elects,

The rights of next priority are slsé direct £low rights and are pos~
sesged by Turlock and Modesto Irrigation Districts, Inasmuch ns these districts
operate under ngreement with each other and divide their combined rights upon
e basis of approximately 1/3 to Modesto and 2/3 to Turleck we will consgider
their diversions as joint. Theée direct flow rights of Turlock end Modesto are
based upon deeds from onc Wheaton in 1890 and also upon notices of appropria-
tion filed by Turlock in 1889 and by Modesto in 1890 nnd upen use of waber be-

ginning about 1901 by Turlook and about 1903 by Modesio mnd since used in in-
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oreasing omounts and upon increasing areas by said distriots,

The next activity upon the river in the matter of noquiring water rights
was by the City of San Francisco and it filed certaoin notices of appr;priation
'4n the vicinity of Leke Eleanor ond the Hetch Hetehy Valley in the years 1901,
1908, 1909 and 1911, However, it is unﬁecessary to now determine whether or
to what extent, if any, these rights may antedate those of Turlock and Modesto
to storage in their foothill reservoirs, irasmuch as there is no conbroversy noi
in issue os betwoen the oity and these districts. For our present purposes and
for convenience of consideration we will treat the foothill storage rights of
Turléck and Modesto as next in priority and tﬁey were initiated by notices
posted in 1908 by Modesto and.in 1511 by Turlock for storage in foothill reser-
voirs. .Modesto began storing about 1912 end Turlock about 1914,

The rights initiated by the city by notices posted in 1901, 1508,

1909 end 1911 are next entitled to consideration, Acting under these notices

of mppropriation San Francisco has to date stored waters in Lake Eleanor Reser-
voir and in Hetoh Hetchy Valley Reservoir and has released such storage waters
for power development at Mpcca$in Creek Power House and has thereafter re-
turned said waters to the river and they have flowed on downstream and been

availAble for use by the contending districts. Ultimately San Francisco plans
to recapture these released waters and convey them away to municipal use at a
point below the Moceasin Creek Power House and far above the diversion points
of the districts; o

The next priority cleimed is that of Waterford for 250 second feel of
direct flow under notice posted in 1913, the year when the Ueterford Distriet
was organized. Use began about 1918,
'In 1918 Lake Eleanor Reservﬁir was conmpleted,

In 1919, Turlock end Modesto filed applications to store water in Don

.
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Pedro Reservoir and said reservoir was completed in 1923, Also during 1923
the oity's Hotch Hetehy Reservoir was completed.
In 1923 Vaterford filed the application now under consideration,

Positions on the stream and uses thercfrom,il}ustratcd.

Such are briefly the rclative priorities of the contending parties.
The rclative positions upon the stream are illustrated in the nccompanying

sketch.,
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have been severed from the stream and have become personsal property and are
thereafter not subject to appropriation.

The Raker Act.

The pertinent provisions of this et of Congress whersunder the
city was granted rights of way for reservoirs and conduits in gnd through the
Stanislaus National Forest, the Yosemite Nationsl Park, and public lands of
the United States are contained in Sections 9, 10 and 11 thereof and =ore as

Tollowss

"Sec. 9. That this gront is made to the sald grontee
subject to the observonce #n the part of the grantee of nll
the conditiong hereinbefore and hereinnfter enumerateds

RERERREREREBF H%

"(b} "That the said grantee shall recognize the prior rights
of the Modesto Irrigation District and the Turlock Irrigstion
District as now constituted under the laws of the State of
Californis, or as said districts may be hereafter enlarged to
contain in the aggregate not to exceed three hundred thousand
acres of lind, to receive two thousand three hundred and fifty
second-feet of the natural daily flow of the Tuolumne River,
measured ot the La Grange Dam, whenever the same cen be bene-
ficially used by szid irrigation districts, and that the
grantee shall never interfere with said rights.

+"(¢) That whenever seid irrigrtion districts receive at the
Lo Grange Dem less than two thousand three hundred and fifty
second~feet of water, and when it is necessary for their bene-
ficial use ¢ receive more water the said grontee shall re-
lease free of charge, out of the naturel daily flow of the
strecms which it hes intercepted, so much water as may be nec-
essary for the beneficial use of said irrigetion districts

not exceeding an amount which, with the waters of the Tuelumne
and its tributsries, will cause = flow at Ls Grange Dam of two
thousand three hundred and fifty second-feet; and shell slso
recognize the rights of the said irrigstion districts to the
extent of four thousand second-feet of water out of the natural
daily flow of the Tuolumne River for combined direct us® and
collection into storage reservoirs as may be provided by said
irrigotion districts, during the period of sixty days inme-
diately following anc ineluding April fifteenth of esach

year, and shall during such period relcanse free of charge
such quantity of woter o8 moy be necessary to secure to the
said irrigetion districts such four thoussand second-feet flow
or portion thereof &s the said irrigation districts are cep-
eble of beneficielly directly using znd storing below Jawbone
Creek: Provided, however, That at such times as the aggregate
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storuge cspacity, ond whenever accitional storsge hos been
proviZed by the suic irrigaticn districts which is necesscry
%0 the econcmical utilization ¢f the woters of szid watcrshed,
and alsc after water icsses and wastes have been recuced to
such reascncble minimum as will nssurc the economicsl and
bencficial use of such water.

"(g] That the said grentee shell net be required te furnish
more than the said minimum quantity of stored water herein-
tefore provided for until the said irrigation districts shall
have first drawn upon their own stored water to the fullest
practicable extent.

"(h] That the szid grantee shzll not divert beyond the limits
of the Son Jonquin Valley eny more of $he watcrs from the Tue-
lumne watershed than, together with the waters which it now has
or mny hereafter acquire, shell be necessory for its beneficial
use for domestic wnc other municipal purposes. '

“{i) That the seid grantee shall, at its own expense, locate
and construct, under the direction of the Secretary of the
Interior, such weirs or other suitable structures on sites to
be gronted, if nccesssry, by the United States, for aceurately
measuring the flow in the said river =zt or above Lo Grange Tam,
and measuring the flow into ard eut from the reservoirs or in-
tokes of said districts, und into and out from sny reserveirs
constructed by the scid gruntee, wnd ot any other point on the
fnolumne River or its tributaries, which he muy designste, and
fit the same with wober-mensuring apperatus sztisfactory to
snid Secretery und keep such hydrograophic records os he may
direct, such apparatus and records to be open Yo inspection by
any interested party at sny tlnme.

"(3j) Thet by "the flow", "natural duily flow", "ozeregate
daily natural flow", and "what is naturully flowing", «s are
used herein, is meant such flow as on any given doy would flow
in the Tuolumne River or its tributaries if said grontee hod neo
storege or diversion works on th¢ soid Tuolumne wontershed”

ST XIS TS IS LSS L L 2

"Sec. 10. That this gront, so far as it relates to the
said irrigation districts, shall be deemed and held to conati-
tute a binding obligution upon suid grantee in favor of the scid
irrigation districts which said districts, or either of them, may
judicinlly enforce in any court of competent Jjurisdiction.

"gec, 11l. That this Aot is & grant upon certain ex—
press conditions specifically set forth herein, anu nothing
herein contained shall be construed os affecting or iatenc-
ing to affect or in any waoy to interfere with the lows of the
Stete of Cslifornin releting to the control, appropristicn,
use, or distribution of water used in irrigantion or for munici-
pal or other uses, or any vesgted right acquirec thereunder,
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daily natural flow of the watershed of the Tuolumne and its
tributaries messured at the Lo Grange Dam shell be less than
anid districts can beneficially use and less than two thousand
three hundred and fifty second-feet, then and in thot event the
seid grzntee shsll relesse, free of chrrge, the entire natural
deily flow of the streams which it has wunder this grent inter-
cepted.

"(d) That the said grontee whenever the aczid irrigation dis-
tricte desire weter in excess of thut to which they sre entitled
under the forsgoing, shall on the written demcond of the scid ir-
rigution districts seli to the said irrigotion districts from
the reservoir or reservoirs of the scld grantee such smounts of
atored weter as muy be nccded for the beneficial use of the said
.irrigntion districts at such a price us will return to the grantee
the nctusl totsl costs of providing such stored weter, such costs
t0 be computed in sccordsznce with the currently accepted practice
of public cost nceounting ns may be determined Dby the Secretary
of the Interior, including, however, s fair propertion of the
cost to said grantee of the conduit, lands, duinsg, ana weber-sup~
ply system included in the Hetch Hetchy cnd Leke Eleanor sites;
upon the express coadition, however, that the said grantee amy
require the said irrigetion districts to purchuse and pay for &
minimum quantity of such stored water, and thnt the said grantee
shall be entitled to receive compensation for = minimum quant ity
of stored woter and shall not be required to sell ancd Jeliver
%o the said irrigstion Cistricts more than & maximum gusntity
of such stored woter to bte releascd Curing any onlendar yeor;
Provided, hoeever, That if the ssid irrigztion districts shall
develep sufficient water to meet their own neels for beneficial
use snd shall so notify in writing the Secrciary of the Interior
the said grantee shall not be required to sell or deliver- to
‘gaid irrigation districts the maximum or minirum amount o - stored
woters hereirbefore provicded for, and shell release the saic dis-
tricts from the obligation 4o pcy for such steored woter: And pro-
vided further, That ssid grentee shall without cost to said ir-
rigation districts return to the Tuolwane River cbove the La
Grange Dam for the use of the said irrigntion districts a2ll sur-
plus or weste water resulting from the development of hydro-
electric energy generated by the said grantee.

*{g} Thoet such minimum and paximum smounts of such stored
water to be sc relessed curing any calendar yenr as herein-
before proviced anc the price to be paid therefor by the sald
irrigation aistricts are to be letermined and fixed by the
Secretary of the Intericr in aceorcance with the provisionsg of
the preceding paragraphe '

"{f} That the Scoretary of the Interior shall revise the
meximua and minimum asmcunts of stored water to be supplied
to saic¢ irrigantion districts by saic grantee as hereinbefore

provided, whenever the saic irrigmtion districts have properly ,yailg

develcped the focilities of the Davis Reserveir ¢f the Turlwek -~
Irrigetion District anc the Worner-Dnllas Reserveir of the
Modesto Irrigetion Distrist to the fullest practicable extent
up tc a development nct exceecing in cost $15 per scre-foot
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and the Secretery of the Interior, in esrrying out the provi-
siona of this Act, sholl proceed in conformity with the laws
of said State,™

We deem it too well established to admit of dispute that the United

States has Jjurisdiction over rights of woy in and through the public domain
- and thot the respective states hove jurisdiction over water rights within
their respective boundaries. The Raker Act is therefore peculiar in that
the United States imposes conditions relotive to water rights in granting
rights of way to the city and srid Act will be confusing unless it be remem-
bered that it specifically discloims ony attempt to interfere with the
jurisiiction of the State of Culifornia over waters within its boundsries.
Without gronting or adjudicating woter rights Congress has merely declured
its conception of what is right and equitable relative ﬁc the uwse of the
PTuolumne River by Sun Frencisco and hes in effect seid to San Francismso,
you may have rights of way and thérehy be enabled to gain sccess to the
river upon condition that you will not take from Turlock and Modesto ﬁaters
which we telieve they should not by you be deprived of the opportunity to
use and will conduct yourself as we herein provide, leaving it to San
Francisco to obtain rights to use the waters of the river from the State

of Czlifornis.

The situntion is that S=zn Frencisco acquires its water rights
from the State nnd its access rcross end rights in, lands of the United
States which are necegsary, from Congress. 48 & condition the city must ocon-
form to the ideas of Congresé e8 to how it shsll use weter from the River.
Through control of access to the River, Congress is thus indirectly enzbled
to force complience upom its grontee with conditions as to use of water by
its grantee but does not oleim or attempt to do so upon any basis of right

over water itself.
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Also, insofer zs the use of water is concerned, the act merely
establishes a contrasctusnl reletionship between the United States and San
Francisce in faver of certain beneficiaries, Turlock and Modesto, who aore
given the privilege of enforcing their claims against Sun Francisco by direct
legal sction. Having accepted this grant und all its conditions San Francisco
is very properly on gusrd to protect itself from eny responsibility for any
uses which moy operate to violete this gront or increase the burden of com-
plying with its conditions.

However, we fuil to see wherein San Francisco is involved by ap-
propriations after it has used and returned water it is obligated to return
to the strecm. The act merely requires that: "snild grantee shull without
cost to snid irrigation districts return to the Tuclumne River above the La
Gronge Dam for the use of the said irrigntion districis all_surplus or waste
water resulting from the development of hydroelectric energy generated by
the said grantee." Having done this San Francisce has complied with the
condition stated and only upon a theory thet San Francisco is also obligated
to police the stream thereaftef and setually deliver this water at La Grange
can the city be held responsible, not only this but having so policed the
gtream, how could it prevént waterford with o permit to spproprisnte from
compelling the districts to convey this water through their Modesto cenzl to
Waterférd. The letter district will get this water under & permit, if granted,
only by reasocn of its delivery to it by Modesto itself. The peculiar physical
gituation as well as the very condition concerned cperzte to relieve San
Francisco of n diversion beyont its power to prevent and would place the
United Stotes in an untenable position in attempting to invcke such a diver-
sion as & violation on the part c¢f Sun Francisco s & grantee under the Raker
dot, The United Stztes would then be attempting to forfeit nrgrant by reason
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of the operution uf the loaws of the Stote of Crlifornin, which in thot very
grant it cenys intention to interferc with and certzinly the United Stztes
die¢ not ccndition its grant to San Franciscc upen the theory that San Fron-
ciscots inability to override state lows should werk o forfeiture.

The Turlock and Modesto Irrigation Districts jeoin with San Francisco
in urging fhat they {said districts] have soquired & right to use wuters gtored
by Ssn Francisco and used for power development pending their complete utili-
gation by San Francisco by recapture and diversion awny from the river to
municipsl use by the city. In some way or other the Ruker Act ié urged to
constitute the basis of such a right in the districts.

It is said on puges 9 and 10 of the brief filed on behalf of the

city:

“Dhe only other point involved 1s whether, having the
right to recapture woter thus diverted znd used =t the MNocecasin
Creek Power House and discharged into Moccasin Creck, the city
con ossign temporarily that right of recapiure to the NModesto
ond Turlock Irrigation Districts. The contract between the
government znd the city for the benefit of the Districts above
referred to is in effect nothing more nor less thin such a
temporary assignment.”

It is snid on pages 2 and 3 of the brief filed on behalf of Turlock

and Modesto.

"The Modesto Irrigation District snd the Turlock Ir-
"rigation District have claimed such weters under and by virtue
of the provisions of zn act of Congress which granted to the
Modesto Irrigation District anrd the Turlock Irrigztion Dis-
trict these waters *****" {quoting from subdivision (d) of

Section 9}

*'##*!“!l****‘*tt##**t‘ttt*.**‘i‘*#

“"Mhe irrigantion districts had, prior to the passage
‘of the Water Commissicn Act, acquired through legislative grant
by the Congress cf the United States in contractual relotions
with the City sand County of Sun Francisce the waters herein
concerned und Scn Francisce had given the waters in question
to the Mcdestc and Turlock Irrigoticn Districts, »¥x»xwxess

*t-l#**.*t*t#:ut;mttt*nt*lnt:t*tt!uvttl#*
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"The City and County cf S:n Francisco acceptea w1l

of the provisions of the Raker Bill, sand in thut cuntractual

relation with the government the waters used fcr the puridse

of genercting power and then returned tc the stream beoome

the property of the Modestc and Turloek Irrigstion Districts.

It therefore follows thet such waters zre not uncppropricted

waters, ner is the water gbendcned.™

Wé can ettribute no such effect tc the "Ruker Act" as thet here con-
tended for. As we view that act it involves merely a cisposal cf rights of
way end reserveir ecgements by the federal government and specifically dis-
¢laims interference with state control in the matter c¢f water rights. The
eity having filed notices seeking tc appropriate water for beneficial uses
within and nezr its boundaries scught necessary easements and rights of way
oceer, in oné through government lands. The United States granted these
easements end rights of waoy but upon cconditicns Gesigned tc insure prctection
40 estoblished uses within the watershed and to encourage future development
therein. Upon first consideration it weuld oeppear that the United States
thereby undertcok to ccntrol water rights dbut in view of the explicitness
with which Congress denied any such attempt cn its part and in view cf the
well established federul policy of recognizing stute sutherity in the matter
of water rights, it shculd be concluded that these conditions relative tc
wafer'were intended to be effective in subcrdination to state comtrol over
water and only insofar us consistent with the laws of the state of Californis.
The conditions of ﬁse impocsed by.the Reker Act upon San Francisco

are operable without the slightest trespass uponrthe poﬁeré of the State of
Californin over water rights. It is entirely unnecessary to construe that
- sct as & gront of o water right to San Francisco or to Turlock and Malesto,
or as the aossignment of o water right from San-Francisco to Turlock and

Modestd, or as, by any fiotion whgtsoeVGr, an adjudication of & water right

- 4n favor of Turlock and Modesto. The condition that stored waters used for
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piwer by San Francisco znd not recaptﬁred and rediverted to Scn Francisco
shall be returned to the stremm until they are recaptured and dive:téd away

30 Scn Francisco is in entire consonsnce with the doctrine of law that an
appropricztor having used water and relecsed 1t without further intention to'
userit has sbandoned thet weter sc relessed. San Francisco is merely required
to cﬁnvey back into the strenm any waters, which having used, it abandons.

The oppcrtunity cf use by lower uses is thus safeguarded sgoingt an abancon-

ment at 2 point where the weter might not return tc¢ the streem.

We would further czll attention to the illegical result of an inter-
pretation thot the Roker Act is or operates as on nasigoment from San Fran-
cisco tc the districts. What has San Francisco tc assign? It did nct
appropricte for the districts, it has initiated no rights fcr, or in behalf
.of the ¢istricts. Mny it then aossign abandoned.water t¢ the districts or
msy Congress do so for Szn Franciéco? Ve think not. Certainly the city &as
an appropriztor has not the right to substitute itself in the place and
stead of the State of California anc by and at its own pleasure creste other
sppropristers and users of snid water. It has the right to stcre and use

but having completed its use and returned the waler to the stream it mey
not as to such returned water create a preference right in others to that
;ater pending future use of future waters so stored, used and returned and
then reoaptured and diverted away by it.

In so creating preferential rights San Francisco would be esteb-
lishing e new doctrine e¢f law to wit, that dn appr0priator of water may after
satisfying his own neéds oust the state of Jjurisdiction end create subse~

quent sppropriastors st his plessure.

Nature of Right Acquired in ond to Waters Stored in a Reservoir.

It is argued thaot the right of Sazn Francisco to dictate who shall

receive water stored in its reserveirs is absclute in that San Francisco by
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‘yirtue of storing unappropriated weter has thereby reduced water so stored
" 40 possession and to the status of personcl property and by severing this

water from the stream and taking posseésion of the very corpus, has become
jnvyested with ownership a8 sbsolute as that which exists in ary other per-
sonal property it might own or acquire.

On page 12 of the City's brief after referring to the waters which
the city must permii to pass through its reservoirs without storage as being
water of which the city merely tokes the usufruct in running suome through its
power houses, it is said:

"fhe storage woter, on the other hand, which is held in
the City's reservoirs and reduced to actusl physical possession
and then ot some later date used through its power plants and
temporarily assigned to the Modesto and Turlock Districis is
clearly in & different category. It becomes the personal prop+-
erty of tie City, and it may relesse wpd recopture the same Or
assign the right %o recopture the same as it sces fit."

Alsc on pnge 5 of the. brief submitted by the Turlock and Modesio
districts it is saids

' "The wober stéred in Lake Eleanor or Hetch Hetehy or in
‘any other reservoir built by the City and County of San Francisco
ns a part of the whole project now under construction by the City
and County of Sun FranciscCo is personal property and not water

flowing in a stream subject to sppropriation.

The cunse of Heyneman v. Bloke, 19 Cal. 594 is quoted from in support of this

stotement.

While this early Culifornin case doos efford gupport for the conten-
tion that water severcd from & stream and of which physical poséessidn.is cb-
tnined does thereby become personal property oud is the subject of ambsolute
ownexship yet later Cnlifornia cases have completely overruled this ecrly
case insofar as it may be epplicable to waters—impounded in reservoirs or

diverted into irrigation ditches. {Stonislaus Water Co. ¥. Bachman, 152

gcal. 716, 725, 786, $£273:Copelend v. Faoirview Lond etec. CO., 165 Col. 148,153;
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Lindbldm v. Round Velley Woter Co., 178 Cnl. 450, 456; Fowkes v. Reynolds,

190 Cal. 204, 211.

Not only do the ceses negutive this contention but alsoe upon con-
sideration of the brsic primciples of the doctrine of appropriction it up-
pears entirely untensble. Sen Frencisco acquires no more than dees ony
other appropriztor who diverts and beneficially uses water. All that any
eppropriator can so aoguire is o right of use and right to continue to toke
and use within the scbpe of the appropristion. The right to a contimued
" teking is dependent upon u continued spplicution to bersficial use within
the scope of the appropriation wade. Yet the effect of this doctrine con-
tended for would be to invest an approprictor with «n cbsolute title the
moment wuter is impounded and, by some magie which attaches to the act cf.im-
pounding, convert a usufructussy right into a right of absolute ownership
entirely foreign to the nature of the right which nay be acguired under the
doctrine of apprcpriation os well.as.foreign to even the usufructuary right {\
- which inheres in & riparisn owner. Under the dcotrine contended for an ap-
propriator would base his right to impounc upon a right of use within the
scope of his appropristion and having impounded would then bose a right cf
absolute cwnership upon the mere act of impounding and so would violate the
very conditions under which he was permitted to imjound and so obtain posses-
sion. Briefly, the right of San Frencisco to take is conditional in the first
jnstance, it is upon conditiocn theat the city shall heve a right of use only
end having scquired possession the conditions under which it did so cunnot
be repudinted. A conditional possession only wes cbtained not a right of
abselute possession.

of course, an cppropristor mey impound and may thereafter use for
power and release from power use for conveyance down a stream channel and
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subseguenx recapture and rediversion to use, but «1l of this procedure muat

be within the scope of the sppropriation mcde. Sen Francisco has appropristed
for its own use and has initiated approprictive rights to recapture snd re-
divert to itself but it hus not initiated a right of.reﬁapture or rediversion
in favor of Turlock and Modeste. To sc¢ hold would be to expand the scope

of the appropriation made and this can be done only by snother appropria-
fion having later priority. The case at hand is not a cnse wherein A appro-
printes for storcge, power use hy.himself, and for irrigution use by B after
he has used for power devclopment. Such sn appropriztion may be mede, the
point is, it has not been made by San Francisco for Turlock and WMulesto.

' Also it should be noted that iﬁ the instant case, the dispute is
not over weiers stored and sought to be withheld but is concerning waters
restored to the stream by the city and permitted by it to flow on downr
gstream. There is o voluntary restoration to the stream by Sen Fruncisco
without intent or purpose to agein use the perticular waters so released
into the stresm by it. Having used the waters so restored as fully as it
is prepared to use them within the scope of its appropriations Sun Froncisco
is abandoning the purticulear waters so relensed and restoring them to the
" natural stream and releasing them from its possession and control.

Provisions of the Wanter Commission Act.

Hoving disposed of contentions advanced by protestonts 1t remﬁins
to consider those of applicant. It is urged that an uncertnin status of the
law, relative to such water as that stored by the city end subseqncntly.re-
lensed after power use and allowed to flow on downstreom pending récapture'
and rediversion by the city, has been removed and replaced by positive and
controlling provisions of the legislature contained in the Water Commission
Act of this state. Dependence is placed upon Sections 17 ard 20 of said Act
wherein it is provided in part as follows:

-18~




"Sec, 17. Any person, firm, associstion or corporstion
mey cpply for and secure from the stote woter commission, in con-
formity with this cct cnd in conformity with recsonable rules
and regulntions adopted from time %0 time by the stote water
commission, & permit for any unappropriasted water or for water
which having pecn appropriated or used flows bock into a stresm,
1okec or other body of water within this state."

wSec. 20. »*xssxsxeThe spplicction for & permit by
municipelities for the use of water for scid municipnlities or
the inhsbitunts thereof for domsstic purposes shell be con-
gsidered first in right, irrespective of whether they are first
in time; provided, however, that such appiicition for a permit
or the granting thereafter of permission to any municipolity o
cpproprinte waters, sh:ll not suthorize the appropristion of
any water for other then municipsl purposes; cnd providing,
further, that where permission fo cppropriate is grinted by the
Stnte wotor comnission to ony municipnlity Tor ~ny quuentity of
WOLoT in excess of the ezisting municipol needs therefor, that
pending the uppiication of tne ontire cppronriation normitted,
tho stute wotur comnission shnll nave the power to issue per-
mits for the temwornry spproprintion of the excess of such per
mitted wpvropriation over and nbove The quantity being spplied
from Time to time by such municipalitys and providing, further,
Thot in licu of the gruonting of such temporary permits for &ap-
propristion, the state water commission nny suthorize such
municipnlity to become as to such surplus a public utility,
subject to the Jjurisdiction ond control of the rcoilrond come
migsion of the State of Califormis for such periced or periods
from snd after the date of the issunnce of such permission to
appropricte, «s mey be allowed for the applicaiion to manicipal
uses of the entire cpnropriction permitted; and provided, fur-
ther, that when such municipality shdall desire to use the sddi-
tionul water granted in its said applicotion it may do so wupon
moking just compensation for the foeoilities for teking, convey-
ing end storing such sdditionsl water rendered valueless for
snid purposes, 1o the person, firm or corporation which con-
structed said facilities for the temporary use of said excess
wontere snd which comvensation, if not agreed upon between the
municipality and said person, firm or corporation, may be deter-
mined in the manner provided by lew for dstvermining the value
of property tsken by cnd through eminent domain proceedings.”

Othér provisions of the Water Commission Azt should be noted und are
as follows:

n"Sec, 11. All water or the use of water which has
never been approprinted, or which has been heretofore ap-
propriated and wnich has not been in process, from the date
of the initial act of sppropriantion, of being puy, with due
diligence in proportion to the megnitude of the work neces-
sury properly to utilize for the purpose of such apyropria-
tion such water or the use of wwter, or which hos not been
put, or which has ceused to be put to some useful or bene-
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ficizl purpose, or which mey hereafter be wppropricted and
ceracd $0 be ut, to the useful or bencficizl jurpose for
which it wus wppropristed, or which in the future mey be ap-
propristed snd not be, in the »rocess cf teing ut, from the
dnte of the initial act of appropriction, to the useful or
beneficizl purpose for which it was approprivteq, with due
diligence in proportion to the magnitude of the work neces-
sory proverly to utilize for the Jurpose of such sprropric=-
tion such water or the use of wuter, is hereby declarcd to

be uncoproariuted. And all waters flowing in ony river,
strioam, conyon, rovine or cother noturcl chauel, exca ting

50 TLT £S Such woters have been or arc being applied to use-
Tul ond beneficisl Lurseses upon, cr insofar os suoh waters
are cr may be ressonsbly needed for useful, ond beneficial pur-
poses upon lands riperisn thereto, or ctherwise cpproprinted,
18 and are Hepbby declarad 36 be public waters of the State
of Celifcrnic and subject %o spuropricticn in sccordance with
the provisicns of this zet."

"Sec. lc. No right to appropriate or use water which
is subject to the provisions of this act shall be initiated
or acquired by any person, fima, association, or cerporation
except upon compliance with the provisions of this nct.”

“"Sec, 38. The diversion cor use of water subject to the
provisions of this act cther than s It is in this sct asuthor-~
ized is hereby declared to be = trespass, and the state water
commission is hereby authorized to institute in the superior
gourt in end for any county wherein such diversien or use is
attempted wppropriate setion to have such trespuss enjoined.”

Relative to Section 20 protestonts point cut that it is inspplicuble
beccuse San Franciscot's rights were initi@ted prior to¢ the Water Gommission
Act and Section 20 governs only in cases wherein a city is an applicant before
the commiasion and is proseeding under o permit from the commissicn. Never-
theless the right to temperarily mpproprizte pending completion of use by a
prior appropriator is too well established to permit of dispute and irre-
spective of this limitetion of Section 20 tc cases wherein a city is proceed-
ing under & pemmit issued by the commission, the right of temporary appropria-
tion is.thoroughly established in law. (31 Wiel 3£1, 3rd Ed., and coses cited
in footnotes. )

Though the Waoter Commission Act does not give specific legislative

sanction t¢ this doctrine of tempurary apprepriction as concerns appropria-
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fions jnitiated prior to the act there is no inconsistency or repugnancy be-
tween the act and the applicability of this doctrine. Ner is theré any at—
tempt made in the Water Commission Act to set forth the entire law relative

to appropriative water rights and wherein there is no confliict between provi-
sions of the Act and principles of luow esteblished prior to the &ct, it is
certainly not to be cﬁpstrued that the sct negatives principles not in con-
filict therewith. Hencé it is deemed established that woters in process of ap-
propriation by one entity but not yet ﬁaken are subject to temporery appropriae-

tion by nnother whether the primary rights were initiated under or prior to

_ the Water Commission Act. But if further inguiry is necessary to establish

the appropriable character of this water Section 17 of the Water Commission
Act is definite end conclusive and will now be considered,

‘Either the étorage veed by the city for power and then released into
the stream.is, s0 long &s it continues pending {ts rcospture and rediversion
away from the stream to the city, approprihted or unappropriated, If unap-
propriated it i3 certminly within the scope of the Water Commission Act and
subject to use in accordance with applications to upproprlate filed there~
under. VIf eppropristed by Sen Francisco or others, it cannot of,course now
be taken from its prior appropriators by the epplicent herein.

Unquestionobly this storage relessed, used for power snd then re-
turned to the stream is water which hsving been cppropriated or used flows
back iﬁto the stream snd therefore comes within the precise-language.of Sec-
tion 17 which decleres that o permit may be secured for such wa¥er. Never-
theless, we will esﬁecially consider the stutus of this releﬁsed'atorage and
whethgr it is open %0 temporary.appropriation by cpplicant ﬁending its ra-

diversion to use by San Francisco.
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Status of Waters Which Applicnnt Sceks to Avpropricte.

The waters which the wpplicunt herein.eeeks sre waters which prior
to their storage by Scn Francisco were unappropriasted. They were unappro-
pristed, beczuse they flowed down the river during the periecds of heavy flow
and ultimately wasted ints the ocern without beneficial use hav;ng been made
of them. These waters which formerly flowed tow acte are now impounded by
the city under cpproprictiens thereof, snd subsequently relersed during periods
of low flow nnd therefore constitute nn increcse cbove the netural flow of
the river during those months in which in o gtate of nsture they were not wont
to flow. The resl question involved as we view the matter of this spplica-
tion moy be simply stated, to wit, do waters séored at times when they woald
otherwise weste, ond then returned to the strecm after use for thne purpdse
for which stored und returned during & season when they would not be present
in the stresm except by intervention of m&h, become s poriion of the natural
flow of the seuson of rclense und o8 such subject to prior rights of use for
that season or is soid increment cnzlogous to woters introduced from snother
watershed and releasecd wnfter use by the perties introducing same end therefore

foreign to the rights of use which hove vested in the nsturcl flow (E. Clemens

' Horst v. New Blue Point Min. Co., 177 Cal. 631). dccording to the determination

sg to which status is to be nccorded such water, will turn the decision e to
whether direct flow, irrigation senson nriorities of protestant districts are
to be first suppiied out of this released storzge.

To avoid confusion it should be noted that in the case of the

Tuolumne River as in the case of many other Califomia rivers the irrigetion

peason and the seamson of heavy runoff overley and hence it occurs that during
the esrly portion of the irrigefion sesson waters are veing diverted directly

?d peneficisl) use and nlso during that tinme the river is in what we will for
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convenlence cgll the flood stage or serson of heavy runoff. In other words
the latter portion of the sesson of heavy runcff coincides with the garly por-
tion.of the irrigsation season. Thus from sbout April 1st to nbout July lst
direct civersions to irrigation are being mude snt at the srme tiue the river
is in flobd e#age end (ischarging in excess of direct flow Civersion rights.

With this uncerstanding ¢f the conditions which obtain, it oppesrs
that wutérs atored while the flow of the river is meore thun sdequate to sup-
Ply priorities for direct diversion to beneficial use.are weteras which cre un-
appropricted anc of the storage of which owners of direct flow rights may not
complein. It further scema to be logical that such weters having been stored
without infringement of direct flow prioritieg mey be token awsy from the
river ﬁy the city without impsirment of those priorities and hence is appro-
pricted water of the city which when releused from storage and further use by
the city again becomes uncppropriated and is weter within the provisions of
Section 17 of the Water Commission Act wherein it is declered that a permit may
be securcd for "water which hoving been sppropristed or used flows back into
& stream.™ If such water s thet here involved Coes not come within the mem-
tng of the portion of Section 17 of the Water Commission Aot quoted from we
frnil to understent what effect can be given fo se.id wording anﬁ certeinly it
i to be given effect if thet can be done.

14 is further our opinion thet the water in question is not a part
and parcel of the irrigution senson supply of the river during the period of
its release and thot it would be a purely fictitious conclusion to so hold.

%e do not sce how it may be considereﬁ that such water withheld by man during
the periocd of time when it would naturelly flow down the river and stored
and then released oné coused to flow cown the river during o different period

" of time is pert of the natursl flow of the period of reletse. Such water we
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deem to be an obviously crtificial increment to the naturzl flow of.the reriod
of release and water which is part of the natural flow of a different period
of time and which if allowed to naturally flow would be in the ocean nt the
time it ;s artificially caused to flow. It is water which in & state of nature
hod flowed down the stresm und never previously been avoilable to direct flow
appropriators during the letter part of the irrigetion senson, a flow which
was in excess of the needs of direct flow eppropristors during the time of

its nntursl oceurrence and of which they could not ncve aveiled themselves
during the latter part of the irrig:tion season without moeking a sep&fate and
diatinct appropriation for use by menns of storage und o flow not within the
scope of their cpproprinticns. This artificiul increment, this flood water

or winter water or early irrigmtion season wator caused by mon to flow in the
lete irrigution senson does not become pe.rt of the natural lote irrigation
senson flow any more then does water added from a different watershed chome
part of the notural flow of the wetershed into which it is introduced. The
physical foet that foreign water flows down the channel together with the
waters originating in the watersﬁed.tributary to the stream and may be in-
distinguishable in eppearance from the wanter with which mingled snd the fuct
that it flows by grovity or noturslly flows as dces the other wnter, does not.
make it part and parcél of the petursl flow and no more reanson exists wherefore

waters withheld during the winter and released during the summer should ipso

froto become summer woter or woter originating in the summer season. In the

latter case the identity of the water mnd its origin appears Jjust as distinc-
tive o8 in the former. It is foreigm in timé or secson and a8s such the subject
of distinct and separate appropristions which have no relsticnship to or com-
flict with priorities of right to use the flows of enother time or =sensdli.

(Smith v. O'Hara, 43 gal. 371; Hufford v. Dye, 16k C=l. 147, 159, 1604

Armstrong v. Pryne, 188 Czl. 585, 600; Cache La FPoudre Reservoir Co. v. Water
O2F .
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Supply & Storage Co., {Colo.]} 53 Pac. 331 Colorado etc. Co. v. Larimer etc.

¢o., (Colo.} 56 Pac. 185; Seven Lakes Res. €o. v. New Lovelund etc. Co.,

(Colo.] 93 Pac. 465; Davis v. Chamberlain, (Ore.) 98 Puc. 1545 Clesry ¥.

Daniels, (Utah] 167 Pac. 820 & Xinney, 2nd Ed., 1369, 1370, 1371, 1520, 1521},
It being thus umply established in law thnt the wuters of one peribd
of time or seison are not those of snother period of time or sezsonm, rnd it
being likewise estrblished thet waters foreign in origin do not become o por-
tion of the nuturuzl flow of the stream into which they muy be releascd, if
cppecrs thot waoters muy be either foreign in time or foreign in origin und
thet in the former crse they are not to be confused with the naturzl flow of
snother scason or period of time and that in the lotter cose they are not to
be confuse& with the natural flow of therstream. Our Supreme Court having
not only definitely held thet riparian righté ettoch only to the naturzl flow

{E. Clemens Horst v. New Blue Point Min. Co. supra; Lindblom v. Round Valley

¥oter Co., 178 Czl. 457) but also thnt sppropriative rights by direct diver-
sion to beneficicl use are limited to the season or time pf diversion to use,
cuses supra, it follows more 6s & restutement.of or corollary to the coses
cited than as a logicnl and necesszry deduction therefrom, that direct flow
rights of sppropriation of one sezson or period of time do not sttach to
waters of cnother senson or period of time which are srtificially caused to
flow during another scrson or period of time. |

In this commection the two comparutively recent Culifornia decisions
lest referred to are worthy of more cxtended considerction. In the Horst
cnse, supre, fdroign wrnters from the Yubs River were being conveyed to and
used at Gress Valley by the zpproprictors thereof and then ebandoned by said
appropriators and discharged into Wolf Creek tributury to Bear River above
the lznds of pluintiff which were riparian to Beur River.
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The defendants were apprepriatcors of these fereign waters and were
intercepting them by a dam across Wolf Creek and were conveying them cut of
the wotershed of Benr River. The Supreme Ccurt held that pluintiffs as ripar-
ian owners had no %title to this foreign increment and could not enjoin its di-

-yersion by defendants.
In %ts opinicn the Supreme Court stated the principal questicn at
l1ssue as follcws: |

"Phe principul question involved in this appesl is
the following: Where the flow ¢f 4 naturcl streem 1s asug-
mented by srtificisl means, that is, by waters which, with-
out the intervention c¢f human cgency, would never reach the
stream, does this artificial flew inure to the benafit of
riparion owners or is it merely in the nuture of sbandoned
perscnzlty which muy be cpproprizted by the first person
who cun tske it from the stream?" <

Phis question it will be noted is very similar %o the question we
have previously stated, to wit, whether ﬁatefs stored at times when they would
otherwise wasts, and then returned during a aeasdn when they would not be pre-
sent except by intervention of man, begome & portion of the naturel flow of
the secson of relense and ns such subject to prior rights of use for thaet sea-
sén or is soid increment dnalegous to woters introduced from ancther watershed
and released after use by the parties introducing same and therefore foreign
to righﬁs of use which have iested in the naturcli flow.

We think thrt thers could hardiy be a more apt analogy than exists
between.the artificial increment to the waters of the Tuolumne River involved
fn this case and the artificizl increment to the waterw of Wolf Creek and Bear
River involved in the Horst cese. In this case the waters relessed from étor-
age during o period of time when otherwise they would have ceased t¢ be in the
river are Jjust as foreign to'the natural flow of the river'during the period

| of their relense &s were the waters in the Horst case to the natursl flow Qf

Wolf Creek and Benr River. In neither case would the waters in question have
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been in sai& strecms except for artificiui conditions created by third parties
and in both cases the increments sbove the nufural flow nre clearly ond defin-
itely ascertainable. We'c;n ace no difference in principle between & guantum
of water turned down & stream which comes from cnother stream ond o quentum of
woter turned down which though water of the stream is nevertbeless woter which
would heve long since flowed down and passed out into the ocean. In both
coses the water in question is present only s a resuit of the intervention
of & human agency and the flow of = mtural stream is sugmented by artificial
ﬁeans and t0 o known and definitely ascertninable quantum, & quentum readily
traceable and distinguishable from the notural flow with which it is mingled.

"It was ssid in the EEEEE cose opinions

| "Sp in the present cass it may be ssid that as the
surplus waters would not in the course of nature reach ap-
pellant's land, that corporztion moy not complain of being
deprived thereof either by the producers of the excess, by
their assignees, or by a stranger to their title who appro-
priatcd the abandoned excess for proper purposes.”

And so0 it msy be ssid in this case thut in the course of nature the
surplus waters withheld during times of sbundant supply and later releused
during periocds of low flow wuld not resch the protestontts land during said
periods. Also it may be scic in this cas¢ that the protestants do not contend
as agrinst the producers of the excess but woulc be upheld os against a stranger
to their title who has appropristed this excess anc cloims a right until sﬁch
time as the producer mzy Cispose of it otherwisc.

In the Horst case supra, the epproprintion of the cxcess by the
stranger was upheld anl we see nc resscn wiy it should net be upheld in this

case by the stranger, the applicant. The following statement from the Horst

case 1s aproposs
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e are couvinced that plointiff end respondents
were upon wn equal fucting with reference to the surplus
water, cond that the ones who first secured it may not be
deprive. of the right tu the use of it, even cutsice of
the watershed of Welf Creek, by the person cr corporation
claiming as « lower riperian appreprister on Besr River.™

In denying & he&ring in the Horst case, supra, the Susreme Courd
limited the scope of its opinion by declaring:

"The court does not canstrue the opinion herein as
deciding the question as to what rights moy be acquired in
go-caolled 'foreign wuters' as between uappropriators, or by
prescription. Theé record in thesc cuses presents a contro-
versy betwecen the plaintiffs claiming the waters in gues-
tion sclely by virtue of their lower riporinn ownership of
the banks of Beur River, of which Wolf Creek is & tributary,
and the defendents claiming the right to divert the foreign
waters of Wolf Creek by virtue o¢f their appropriation and
application cf the same to beneficial uses.”

This statement was cbviously in reply to a request for rehesring and
modification ¢f cpinion filed by the State Water Commissicn wherein the Com—
mission states its emphstic ccncurrence with the proposition that riperian
rights de not attech to "foreign water" but expressed féur that the gourt hod
declared o doctrine of first in positicn in lieu of first in priority as teing
epplicable tc foreign water. In other words the C¢cmmission femred that the
opinion would be interpreted tu mean that an apprepriator of foreign water
would be unsbie to enjein & subsequent tuker who might divert from & point
ebhove. The words of the court in the statement of the prinmcipal question wére
that fcreign water might be spprepriated by the first person who can take.
Hence the court delivered the above statement in denying'a rehenring.

1t is in point here to note the argument of the Commission in its
petition for rehearing in this case.

"If water brought to one stream from another is
tforeign' water because not part of the naturcl flew of
‘the receiving stream, it would secw to follow thet any

water flowing in a stream and not part of the neiural
Tiow thereof is 'foreign' woiter. Flood water, therefore,
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‘stored by artificicl means ond allowéd 4o return to the

streom from which tsmken wiser use for developing power,
mining, etc., being added to the natural flow by arti-
ficinl means, is 'foreign' water. The logicel develop-

fears of the Commission and
the Commission were in error.
sccord with those of its predecessor the State Wut

declared that it seems to foll

ment ond oppilcniion of the rule would, therefcre, af-
fect the water flowing in meny streums in Califcornis.

"That the rule of this case us it now stands is
contrery to the expressed intent of the low moking boay
of the stote secems evident from o reading of Section 17
of the Weter Commission Act. It is there provided:

fAny person, firm, nssociction, or cor—
poration may cpply for snd secure from the
Staote Woter Commission****n permit for any un-
appropricted wuter or feor wnter which, having
been spprepricted or used flows buck irss a
strerm, leke or otier body of water wiuLin
This state.' T

"Phe legisluture, and the pecple ¢f the stute by
their vete for the Water Commission Act, put water cnce
used snd returned to any stream or other body of woter,
whether that from which criginslly taken or nut, on the
same basis, 80 far o©s the deetrine ¢f pricr apprepria-
tion is concerned and aos between purties other than those
ccusing such return, with the water naturally flowing or
stonding in such stremm or other body c¢f water, Acting
under this authcrity the State Water Commissicn ccneelives
jts duty to be tc grant pemmits for the use of 'foreign'
water sc long ns it flows inte a stream or cther beody cof
water, o8 though it were o part of the naturzl flow or
bvody. In ascertaining existing rights on stresm sys-
tems as provided by the Woter Commissicn Act, the Com-
missicn will, unless cbliged to de ctherwise by the ud-
herence of this court to the rule cf the gpinicn herein,
consider thnt the provisicn queted above is pul declarn-
tory of the existing law ond will find thet pricr (in
time) use cf *fcreign' water established o right tc the

~ use of such water as ngsinst s subsequent claimant with-

out o superior right, nocr will it consider access to the
strecm above the first user i supericr right."

By its statement in denying a rehearing the court set at rest the

weter stored and returned by artificial meuns ig *foreign' woter.
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er Commission wherein it is

ow from the opinion in the Horst case that flood




In the Lindblom case, supra, the defendont hed impounded all the

waters of o stream snd was conbtrolling the flow from its reservoir down the
gtrean, releasﬁng water orly when it suited its purposes ta do so. Although
at one time all cf the water impounded was beneficinlly used through sale to
mining operators, meny of its users hed ceased business, and for more than
five years preceding this suit a large portion of thc impounded water had not

been sold to beneficizl use. Plaintiff wes & downstream riparian owner. Said
the Supreme Courts:

"In so far o3 the right to any of the water hed been
forfeited by nonuser, the plaintiff would be entitled to
nave the smount so forfeited flow down the surzam in its «e-
customed course. This does nct mezn thzt the plaintiff may
¢lcim any bvenefit from the meintaining by the defendant of
jts dam cnd reservoir. He is not in a position to demand
that the defendent shzll, by its artificial works, furnish
o constont flow of water thrcoughout the yeor. His conly rights
are those which he would have had under the ncturael condi-
tions existing befure the dam was erected, subject to the
deduction of so much water as defendunt hns continucusly
applied tv a beneficial use. In other words, he cannot re-
quire the defendant to discharge any woter inte the stream
during those munths in which there would be no ficw if no
dam had ever been built. He may merely insist that, during
the months of natural flow, the defendant shell permit the
escape into the canyon of the surplus of the natural flow
over and sbove what is required to enable the defendant
to meet its ressonable needs, measured by its moXimam re-
quirements during the five yeors preceding the commence-
ment of the sction.” ‘

Herein cértainly the Supreme Court had definitely in mind the dis-
tinction between the naturnl flow and zn artificial increment made evailseble
by storage &nd caused to flow at times when the naturnl flow was negligible.
Furthermore the court was discoursing in regard to the wutersrof the same
gtream snd distinguiahing.between the flows of the same stream during differ¥
ent seasons of the year.

It therefore being concluded thet weter of one sezson or period of
4time is not wanter of another season oY period of time, thet water made $o flow
in enother season or period of time is not natural flow of the season er pericd




of time wherein it is made to flow; thut rights by appropriation are measured
and limited by time or senson of use as well as by amount of water; and thet
waters of one scrson or period of time which are In excess of vested rights

of use during that senson or period of time and cannot be used by direct flow
sppropriators during the time of their notursl cccurrence cre not within the
right of such dircct flow oppropriators, it but remcins to apply the law to

the fncts presented. Hence =ll claims of protestznts which are besed on direct
diversion rights for use during the irrigetion season moy be elimincted ns not
attaching to the released storage involved and coming therefore to storage
rights of protestants which consist of storcges in the Turlock snd in the
Modesto Foothill Reservoirs ond in Don Pedro Reservoir, it clearly appears

that the foothill stoerages are of o priority‘unterior to the Water dommission
sct ond sre recognized by San Francisco und.protected by the provisions of the
Reker Act., They nre thus of an estcblished wnd recognized priority which will
fpgsure a first right to storage from the wuters of the river., These rights are
go safeguarded and the supply of the river so ample to supply them that they
mey be dismissed as not in jeopardy and this brings us to a finnl question of
low and of fzct, to wit, whether the Don Pedro Reservoir applicstion and permit
to appropricte water with a priocrity as of 1919 isg entitled to priority over
the 1925 applicotion now under censideration end if so =8 to whether there will
be any surplus of water to supply the 1923 application. As to the question of
1aw‘involved the applicent contends thet the feilure of the districts to specif~
iczlly apply for relencsed storcge water precludes the applicability of their ep~
pliaatioh to such woter snd that applicont has filed the first end only appli-
ceotion for o temporary sppropriation and uge of saild relecsed water. However,
the szpplicztion for Don Pedro storage is for diversiocn to stornge throughout
the year and is for unapproprinted waters cf the Tuclumne ERiver which languonge
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is certeinly inclusive of z2ll unapprepriated woter ovailable at any time cf |
year. Furthermore it is only reas.nable t¢ assume thuat the districts filed
with the intent and purpcse of using relessed water, inscfar as it might be
necessary tc fill their reservoir. The entire history cf the case supports |
such & conclusion and at the time of the filing cf this spplicstion in 1913
Loke Eleanor Reservoir was completed and Hetch Hetchy Reservcir was in course
of cﬁnstruction cnd ¢brvicusly it hac for some %time previously been kncwn %o
the districts ond contemplatcd by then thzt Sun Froncisco would build the
reservoirs in question mnd fhat relenged sterege waters would be an ifem of

importance.

WATER SUPPLY

According to Bulletin 5 ¢f the Division of Bngineering wnd Irrigo~

 tiom, Department of Public Works, Skate cf California, entitled "Flow in Cali-

fornints Streasms" the mean seasonal runoff of the Tuolumne River watershed
above La Grunge dam is 2,065,800 acre feet, as estimoted over o fifty year
peficd from 1871 t¢ 1921 inclusive. The estimated runcff vuries from o mini-

mam of 561,000 scre feet during the season of 1876-1877 to & maximum of

_6,099,000 acre feet during the semson vf 1899-1890.

The total arec of the Turleck and Mudesto irrigation Districts is
263,000 acres. {transcript of hearing poge 50} Of this amcrecge the districts
estimate that 250,000 acres will ultimsiely bé irrigeted requiring & guantity
of water equal to 1,150,000 acfe feet per anmun. (Transcript page 46) The
duty of water is estimated at 4.6 acre feet per acrc per annum. The estimate
of the area to be ultimately irrigeted in any one year is rather high and the

duty of water is rather low, but even assuming thut the estimate is correct,

the Turlock and Modesto Irrigation District will require epproximately 56% of
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the medn sensoncl runcff cf the Tuclumne RiveT. The Waterford Irrigation
District cn the same rssumpticn moy require 64,400 acre feet per annum for
an erea ¢f 14,000 ccres. | | |

The three irrigaticn disfricts, at the musst genercué gstimate,
would not rquire more than 1,214,400 ccre feet per annum which zmcunt is
less than 60% of the mezn sernsonal runcff ¢f the river. Based uéon the
data in Bulletin 5 sbeve mentioned, it would oppesr thot on an averuge the
stream flow weuld fall below this cmount only once in every five yecrs.

The spplicant is asking cnly for such waters ss the City znd
County of Swn Francisco muy relessc prior tu the time when it will become
necessaury to Givert these waters out of the wafershed.

It is thus zpparent thut there will oréinnrily be an sbundance of
woter to supply the stcrages cf the protestant districts sut of the notural
flow and without any reliance upon relensed storage from San‘Francisco's
reservoirs, clthough it is recognized thut the pretestont distriats have &
priority to this water if it be necessary to supply the Don Pedro peserveir
storage. In this connection it shculd be ncted that Don Pedro Reserveoir
w%ill be releasing from storage during a considerable portion of the senson
of usé under the permit to be grunted end o storoge right is n#t entitled to

prevent other uses when it is nct itself bveing excrcised.

P

. I% IS HEREBY ORDERED that sazic Applicaticn 5648 be approved and that
s permit be gronted 4o the applicant subject t¢ such of the ususl terms and
conditions &s may be sppropriate, and tu the fcllowing special condition,
to wit;
Thet permittee's diversions hereuncer are subject to
diversicns away from the river to use under such prior rights
o8 the City uand Ccunty of Scn Francigsco hos initisted and may

perfect by completion of works and beneficial use of woter.
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That this permit is limitec to walers as cescrived
in Farazreph oune of the foregoing applicstion and the sup-
plement thereio ard will theretore oprove to e temporary
to the extent that the Tity and Jounty of San ¥ranslisco
ultimately diverts away the waters sousnt under the fore-
going appiication.

Dated at Sacramento, California, %tnis twenty-sixth aey of iy,

(Barcla Conxiiug)
CHIEF CF DIVISIONW COF WATER LI GHTS




