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General Description of the Project

The a.pplicants-—David Black et al., doing business under the

- name of Black's Almaden Water System--seek to approj:riate 3-cﬁbi.c feet

per second, year-round, from Los Alamitos Creek, in Santa Clara Couniy,
for domestic, mu.nicipal and industrial purposes, the water to be diverted
at a point within the SW: SEZ of projected Section 10, T 9 S, R 1E, MDB&M
and utilized within the ﬁ-]_‘l.a.ge of Almaden and designated territﬁry lying

. éasterly ané northerly therefrom. The applicants assert that they are a
publié utility, that they will use part of the ﬁater applied for to serve
additional residénts- in Almaden é.zid will also sell water to San Jose Water
Works, alsc a public utility, for distribution i.n the area to the east and
.nort.h They state tha.t the nllage of Almaden has a present population of
500 and estimate that average-dazly consumption -for municipal purposes will
‘reach 1 cubic foot per second by the end of the first, 2 cublc feet per

'. second by the end of t.he second and 3 cubic feet per second by the end cf
the third 5-year pemod As tq :.ndustrial use_'they 'propose to supply such

industries as may .be_ established wit.hin- the area that they serve. Diver-

- sion, they sta-te, is to-be by grav-ity, the diverting dam be’ing:z-to 3 feet. '-

: _'i.n height, to be Built of local. material or concrete, to be equlpped with
':ﬂa.shhoa:'ds, to be uaed on]:r during per:l.ods of low flow. The conﬂuit .
' contemplated is a 12-inch pipeli‘n_e of riveted steel or its equivalénﬁ,

length 63,000 feet, total fall 362 feet. They stats that the site of




the proposed diversion is owned by the Santa Clara Valley Water Conserva-
tion Distriet and that that District has granted them (the applicants) an
easement.
Protest
One J. Caggiano and some 120 others protest the aprlication
Jointly. The protest contaihs, among others, the following passages:

"Each of the undersigned protestants are owners of property
lying downstream from the proposed point of diversion of
applicant set forth hereinabove, and are users of the waters
of said creek either for purposes of irrigation, for the
watering of animsls and livestock, for the purpose of rais-
ing crops, and for domestic and household use of the waters
therecf. That each and all of the undersigned allege and
affirm that there are not sufficient waters now running in
said Los Alamitos Creek to provide waters for the reasonable
requirements of the protestants under present conditions of
diversion, and that to further divert any of the waters of
said Los Alamitos Creek at the point of the proposed diver-
gion of application or at any other point along said stream
above the respective holdings of protestants will seriocusly
injure said protestants, their properties and their homes.
That as a result of the foregoing, protestants allege there
are no unappropriated waters of the Los Alamitos Creek, and
that all of said waters below the point of the pr0posed
diversion of applicants are used beneficially as the result -
of vested rights in riparian owners and/or appropriators
'for beneficial purposes L :

* ) * _ *

"All of the points of dlver51on and all lands of protestants-
lie below the points of diversion of applicant and generally
within a distance of 8 miles as estimated by protestants - -
‘below the proposed point of diversion. Protestants intend
and ask 1eave to supplement. prutest filad harein ...."‘,.i‘-’=

' The protest is accompanned by numerous affidavits, in one or anothar

‘of which the protestants aver in effect as follows.




that the estate of George M. Hubbell, dec. includes property
riparian to Los Alamitos Creek, that water taken directly

from the creek by wells on each side thereof irrisates 50 acres.
of orchard, permanent pasture and truck,

that Leo J. Pfeiffer pumps 300 galions per minute, when avail-
able, from Los Alamitos Creek for domestic purposes and for the
.u-rlga.tiaa of 24 acres of riparian orchard land,

- that B, W. and Ethel M. Scott divert 300 gallons per minute when
~available from a well and pit 100 yards from Los Alamitos Creek
for the irrigation of some 37 acres, such use dating from 1903,

that Clarence and Lyle Burmahln irrigate 100.79 acres of riparian
land from surface and sucsurface flow of Los Alamitos Creek, that
such use has been c onstant for more than 50 years,

that Francisco Contreras irrigates § acres of orchard from the
well of G. A. Mancuso, located one-quarter mile from Los Alamitos
Creek, saii well being shallow and dependent upon the flow of Los
‘Alamitos Creek, that said well supplies up to 600 gallons per
minute, that said irrigation has extended for approximately 40
years, S

that William F. Gifford irrigates orchard and domestiec crops by
means of water purchased from the well of Joseph P. Mondo, said
well being located 1000 feet from Los Alamitos Creek and pumping
up to 450 gallons per minute, that said well is entirely dependent '
upon weters flowing in Los Alamitos Creek, '

that George ‘Frank purchases water from the well of Joseph P. Mondo
and uses said water for the :_rrigat.ion of approximately 16£ acres
of orchard and general crops, -

.t.hat Abe H. and Olga Bege irrigate 8 acres of orchard by means
of water cobtained from the well of G. A. Mancuso, located ore-
quarter. mile from Los Alamitos Creek, said well being fed by
the surface flow in Los Alamitos Creek, that the well yields
up to 600 gallons per miﬁute, that irrigation has ‘been pra.c—
.ticed far approximately 40 years,

*thnt Jesus Gnntreras irrigates é% dcres of orchard with water -
. from G. A. Mancuso's well, that n*rlgat.ion of said land has
continued appronmtely J.;O years, : :




that Louis M. Savio diverts water directly from lLos Alamitos
Creek and thereby irrigates 30 acres of orchard, that said
land is riparian, that he and his predecessors have irrigated
said land since approximately 1910,

that George Kiyoski Kiyomuira, Wasako Kiyomura and Hughes
Minoru Kiyomura irrigate 15-3/4 acres of berries and garden
produce with water from a shallow well one-half mile distant
from Los Alamitos Cresek, that when a flow of water exists in
Los Alamitos Creek said well yields 250 gallons per minute,
that when no surface flow exists it is impossible to secure
sufficient water from the well for irrigation, '

that Joe and Angeline C. Thomasello irrigate 60 acres of
orchard and field crops by direct diversion from Los Alamitos
Creek, that they and their predecessors have so irrigated for
more than 50 years last past,

that William R. and Zelma J., Cash obtain water for irrigation
from a shallow well located 250 feet from Los Alamitos “reek,
that the well produces approximately 300 gallons per minute
but depends entirely upon the surface flow of the creek, that
the water is used for irrigation of 5 acres of alfalfa, that
said irrigation has been practiced since 1908,

that Minnie Hancy Beecroft irrigates'l5—3/h acres of vegétables
and truck by means of a well 250 feet from Los Alamitos Creek,
that said irrigation has been continuous for about 50 years.

that David T. and Gertrude C. Mathers 1rr1gate about one-half
acre of lawn, garden and vegetables, securing their supply from -
~ a well located on the bank of Los Alamitos Creek, that their
land is rlparlan,

that John and Gertrude Stallings irrigate 4} acres of orchard
and garden, that they also use water for domestic purposes,
that their land is riparian to Los Alamitos Creek and that
their water is supplied therefrom,

_ that Norbert and Martha Pfaiffer'izrigate appraxlmately 25";- *
 acres of orchard and parmarient pasture, that they also use .
water for domestic purposes; that their lands are riparian

to Los Alamitos Creek, that when water is available they’

pump - up to 300 gallons per minute, ‘that thelr Jarnds have

'been irrzgated since about 1912,




that Peter J., Joseph S., Saruel and Anthony Cefalo irrigate
approximately 69 acres ¢f orchard and vineyard, that their

land is riparian to Los Alamitos Creek, that when water is avail-
able in that stream they pump up tc 1100 gallons per minute

from it, that they and their predecessors have irrigated in

that manner since 1910,

that Graystone Heights Cooperative, Inc,, pumps an average of
68,000 gallons per day from a well on the course of Los Alamitos
Creek that said well serves 12 families,

that Clemente Mondo irrigates 24.94 acres of orchard and vine-

yard, that said land is riparian to Los Alamitos Creek, that

waler is secured by diversion from that stream at a rate of up

- to 400 gallons per minute, that said irrigation has been going
on since about 1909,

that Emil T. and Pearl L. Bortis divert by means of a shallow
well and trench leading from the bed of Los Alamitos Creek,
that the pump is located about 40 feet from the creek bank,
that they use water for the operation of a trout farm, for
~irrigation and for domestic purposes, that their land is
1.669 acres in extent, .

- that John Kocher diverts water from Los Alamitos Creek by
- means of a well offset approximately 40 feet therefrom, that
~he utilizes the water diverted in irrigating 8 acres of
riparlan land planted to permanent. pasturs. that when water
is available in the stream his well yields 125 gallons per
' mlnute,

that G. A. Rohrbacher dlverts from a well approx1mately 30

feet from the center of Los Alamitos Creek, that his use is for
domestic purposes and for the irrigation of 10 acres of orchard -
and berries,. that his lands are riparian, that his intake is a
-2%-1nch plpe, = 5

 that Frank and - Ivy Lastufka own approxlmately 10 acres of :
riparian land planted to orchard, that they divert dlrectly .
from Los. Alammtos Creek. through a 2%-1nch pipe,

'.that Richard J. Pfeiffer owns apnroximately 10 acres of

- riparian orchard land which he irrigzates by pumping directly -
from Los Alamitos Creek at a rate of 150 gzallons per mlnute,'
- that said land has been 1rr1gated in this fashion for over &0

Jears, -




that Frank B. Pfeiffer owns approximately 7 acres of riparian
land planted to berries and trees which he irrigates by pump-
ing from Los Alamitos {reek at the rate of 150 galions per
minute, that he also supplies himself and an adjoining owner,
David Widman, with water for domestic purposes,

that Sunta Borgl owns approximately 17 acres of land riparian

to Los Alamitos Creek and irrigates said land which is in
alfalfa, wvineyard and orchard by pumping from a well pit adjacent
to the stream at a rate of 250 gallons per minute, such irriga-
tion having been practiced for more than 45 years,

that George Cahen owns apmroximately 20 acres of riparian lard,
upon which he diverts water by pumping from Los Alamitos Creek
for domestic use at three houses, for stockwatering and for
irrigation,

that Irene J. Baker Matteis, et al. own approximately 150 acres
of land riparian to Los Alamitos Creek, that of that acreage
they 1rrigate approximately 128 acres in permanent pasture and
orchard, that they divert from sumps and wells located adjacent
‘to the creek and distribute through underground pipelines and
aluminum sprinkling systems,

that Michael M. and Juanita 5. Savala and their predecessors

- have irrigated approximately 15 acres of orchard land by pump~-

ing from Los Alamitos Creek at a rate of up to 3C0 gallons per
‘minute, that such irrigation has been going on 31nce approx— :
1mateiy‘1910

that Clyde D, and Beatrlce E. Snyder divert directly from Los
Alamitos Creek for the irrigation of 20 acres of orchard land
and for domestic purposes, that said land is riparian, that
when water is available during the irrigating season they
punp at a rate of approximately 200 gallons per minute,

. that Charles J. and Helan Finley pump from a well located

. approximately 500 feet. from Los Alamitos Creek, said well

. being supplled by a channel direct from the creek that the '
. .water is used for 1rrlgatlon of a lé-acre orchard, that said
'r-1rragatlcn has been 1n progress for over. 40 years,

that Joseph P and Ida Mondo dlvert by means of a uell located -
approximately 1000 feet from Los Alamitos Creek for the irriga= -
tion of 10,77 acres owned by them, 21.3L acres owned by B. W.
Scott, 25 acres owned by Willism Gifford and 16 acres owned by
George Frank, that the lands are all in‘orchard and domestic =~ =
erops, that the rate of pumping approximates 40O to 450 galloms - -
per minute, that irrigation has been going on since 1913, :




that Cecil L. and Glenva Goodrich divert directly from Los _
Alamitos Creek for domestic purposes for irrigation on a l-acre
riparian property,

that Gaetanc Mancuso diverts from a well approximately 300 feet
from Los Alamitos Creek for the irrigation of 20 acres of
orchard and tomatoes and for domestic purposes, that he also
supplies water i¢ iwo of his neighbors——Bese and Contreras——

* for irrigation of 11-3/4 and 7 acres respectively, that the
rate of pumping approximates 650 gallons per minute, that

"said irrigation has been in progress since about 1900,

that C. Grilli pumps water through a 2-inch pipe heading on
Los Alamitos Creek for irrigating flowers for commercial
sale and for domestic use, that he also serves the house

on his property by pumping from a well offset 15 feet from
the creek bank, that his property is riparian, that irriga-
tion has been in progress thereon sinee about 1909,

that Frank and Gertrude Carrille own property located within
Block A of Almaden Manor, that their property is riparian to
Los Alamitos Creex, that the vegetaticn including trees and
~ shrubbery growing upon their property is supported by that
stream, _

that J. and P. Caggiano and Joe Cirigliano own approximately

65 acres of land riparian to Los Alamitos Creek, that they
irrigate said land which is a prune orchard by diversxon from

a well pit adjacent to Los Alamitos Creek at the rate of 1250
gallons per minute, said irrigation ha71ng been in prcgress
for over 40 years,

' that Joseph Sclafani diverts water from a shallow well pit on
. the bank of Los Alamitos Creek for the purpose of irrigating
_approximately 20 acres at a rate of approxxmately 600 gallons
" per mimnute, that such irrlgatlon has been in 'progress since
about 1510, :

- that Thelma Meyer diverts dlrectly from Los Alamitos Creek
- for the irrigation of 5 acres of orchard and permanent

- " pasture and for the support of a fish pond, that her landa.

 are riparian and have been irrigated. sinca about 1909, .

. that Winifred Baker et al., a cc-partnership, ovms approx=—
imately 109 acres of riparian land, 90 acres of which are
under irrigation, that said irrigation has been in progress -
‘since 1907, that the land is planted to alfalfa and orchard,



that Kenneth V. laird owns property within Block A of Almaden
Manor, that said property is riparian, that Los Alamitos
Creek supports the vegetation, trees and shrubbery gr0w1ng
thereon.

that Rosario and Rose Anzalone pump water from Los Alamitos
Creek at a rate of 800 galions per minute for domestic pur-
poses and for the irrigation of a 23-acre orchard, that

their property is riparian and has been irrigated since about -
19C0,

that Otto, Frank and Catherine Michalek irrigate approximately
100 acres of riparian land planted to trees by vumping directly
from Los Alamitos Creek at a rate of about 1200 gallens per
minute, that such irrigation has been going on for more than

50 years,

that Ben and Jim Mazzone own approximately 65 acres of land
riparian to Los Alamitos Creek, that they irrigate said land
which is in rrunesand permanent pasture by pumping from a
well pit adjacent to that stream at the rate of approximately
1050 gallons per minute, that said land has been s¢ irrigated
for over 50 years,

Answer
'In answer to the protest the applicants state, in part:

‘MAs to certain of the protestants said protest fails 'to state
. a valid ground of protest! and 'is based upon lssues which do
not come within the jurisdiction of the Department to deter-
mine.! Therefore the protest of such protestants should be
- dismissed pursuant to Section No. 722 of the Ruies, Regula-

tions and Information .... :

"Certain of the Defendants ... make no allegation or showing

of any use to which they put any water from the Alamitos .
Creek: - Said protestants allege that their respective lands
are riparian to said stream.. Applicants admit that some
though not all of said lands are riparian. There isno . .

7 allegation in the protest that said protestants, or any of - -
" them, make use of the water flowing in said creek for any -

- beneficlal purpose. Applicants deny that any of said pro-
testants divert and/or use any water from said stream for

. beneflclal purposes. " -




"Another group ... set forth in their protest that they
respectively take water from wells distant two hundred
fifty (250) feet, or more, from said stream. Applicants
admit that water in the underground gravels at such dis-
tances from the stream is percolating water and dees not
come within the Jjurisdiction of the Department. No connec-
tion is shown between the siream flow and the waters pumped
from the wells of said protestants.

"The protests of the other protestants are too vague fcr
specific answer ....

"Applicants are informed and believe and therefore allege
that none of protestants divert water directly from said
stream but that all of them obtain water ... by pumping the
same from pits or wells at varying distances from the banks
of said stream and that the water so pumped is percolating
water and not a part of said stream,

"If any of said protestants actually divert water for irriga-
tion, or other useful purposes, such diversion can be made
during only a very limited period each year and the pro-
posed use of additicnal water from said stream by applicants

. o would interfere with such direct diversion, if any, for only
a few days in any season, if at all. During periods when

~ there is a considerable flow of water in the siream the pro-
posed use of additional water by applicants would not inter-
fere with the use of water by any such protestant., In periods
of low flow water in said stream does not reach the lands of
said protestants.

"For the foregoing reasons applicants deny that their proposed
use of additional water from the Alamitos Creek will interfere
with any rights of any of said protestants to any part of
said waters and deny that any of protestants will be damaged by
applicants proposed use of such additional water."

Hearlng Held in Accordance with the Water Code 5

' Application 15081 was completed in accordance wzth the Waterrv‘“
Coda and the Rules and Regulatzons of the Division of Water Resources
. “and being protested,was set for mublic hearing under the- prov1sions of_

the Californla Admlnlstrat1v3 Code, Tltle 23, Waters, on Tuesday, June 30,

-10-




1953 at 10:00 o'clock a.m. in Roow A of Civic Auditorium, San Jose,
California. Of the hearing the appliéants and the protestants were
duly notified. The hearing opened at the ﬁime and place designated,
recessed from 4:40 o'clock p.m. of that day untii 9:30 o'clock a.m.

of the next, adjourned at 11:45 o'clock a.m., July 1, 1953.

Hearing Testimony

Relevant testimony by witnesses at the hearing of June 30
and }uly 1, 1953 was in substance as follows:
David Black, applicant, testified (pages 6 to 40 of transcript) to
the effect that he and the other applicants own the Almaden Water
‘System, that said system operates as a public utility, that Bermard
Black was his brother but has passed awaj) that he and the other
applicants have supplied water to inhabitants of Almaden since
March, 1927, that water was served free until 1949, that it is now |
necessary to provide additionél water for San Jose-Water_Wbrks, that
there is water at his present.ﬁoint'of diversion at.all times of the
-.yéar, that such watér-is.not being used, that he now diverts water by
means cf perforated culvert pipes buried in the bed of the stream, |
assisted at. time of lmr uater by low, temporary dams, that if Applica--_”
Liztion 15681.13 approvad he: initends to put in largor pipes, provide reser—
.'vnirs and furnish better service and sell more water S0 as- to incraase
inccme Hhich is currently lnsufficient to meet expensas, that the water :

' that_goes down Los-Alamitos Creek is not_used beneflcially byxanyune_




'else, that he has been in the area since 1927, that at this time of

year (June 30) there usi.;ally is no water in Los Alamiios Creek as far
.down as McKean or Uvas and, or until the rainy season, that so. far as |
he kno;u's there are no diversions for beneficial use from Los Alamitos
Creek from McKean Road Bridge to his diversion except those that.'p.e
suﬁplies, that he hés not investigated and does not know of the use, if
any, that has been made of waters of Los Alamitos Creek below the McKean
or Uvas Road bridge, that there have’lbe'en many complaints about deliveries
to residents of Almaden, that he has watér enough and that‘ excessges waste .
but that_. he lacks equipment and wherewithal ,"tha'tr he is "getting by? but
is "in trouble all the time", that the point where he delivers water to
San Jose _Wéter Company is at Bertram Avenue and Almaden Road, that he |
formérly_served users below Bertram Avenue, fight into Hobertsville,.

:tha1..; a County pipeline varying from 2 to 6 -inc_‘heé in diameter extended
from Almaden to Robertsville, that that pipéline ‘was built for road work

- purposes and is now owned by San Jose Water Works, that the latter took

it over in about 1949 and _-haé been serving that territory avér since, .
pértly by wﬁtérs bought from hiﬁ (Black}, that the area served By tﬁe
pipeline is growmg faster than Almaden, that the area has other utilitiaa
and w:.th ﬂater it ahonld d,e?elop rapidly, that the ca.pac:l.ty of his: (Black's)
b system now: is 331,003@.110:13 per: da.y. o

3.9 M. Whitcomb Assistant E‘ngineer, SanJose. Wa.ter Works, testlfied (pagea

41 to 47 qf transcrlpf_.)_ te the effect that he has measured the flow of




Los Alamitos Creek about 150 feet below the present intake of the Black
System, that measurements were made by means of a weir, between June 10
and June 30, 1953, that seven measurements iﬁ all were made, thai rates
of flow(in gallons per day) and dates of measurements were 2,470,000 on
June 10, 2,580,000 on June 12, 2,250,000 on June 16, 2,940,000 on June 19,
1,815,000 on June 23, 1,815,000 on June 24, 1,913,000 on June 30, that
'.the measuréments were all made'at about 9 &.m., that the measurements were
made at Mr, Black's request.

George Mever, testified {pages 49 to 66 of transcript)_to the effect that

Los Alamitos Creek runs through the Thelma Meyer property, that a 6-inch
pipeline supplies a trout farm thereon aﬁd also supplies a trout farm on
the Bartis property, that the Meyer property is not irrigated currently
but was irrigated for many ﬁearsﬂand.will bé again, that water was diverted
- for irrigation by pumping; that Meyer dug a well pit 17 or 18 feet deep,

40 feet from the creek, and pumped from the pit, that the pit was supplied
. by and dependent upon the creek, that_whén there was no water in the cregk
__theré was.ﬁone in the pit, that ﬁe and'his father own anoﬁher-riparian

_ prbperty”naarby, 26 acres-in.extent, that that land is irrigated by pump-
.ing fron-the creek that permanent pésture and garden are irrigated; 1ive-

"stock uaterad, domastlc nweds aerved, that there ia no axoess of'ﬂater in

 :} Las AIAEiﬁﬁs Greﬂk exﬂept in flood season.

- W’ H. Whitcomb, recalled testified (pages 67 to 73 of transcript) to the'

erfect that San_Jose Water Works records show takings by that company from -

a3




Black's Water System in 1949 to have been 5,370,000 gallons, in 1950,

- 5,293,000 gallons, in 1951, 6,272,000, in 1952, 8,792,000, in 1953,
3,455,000, that the water taken is distributed alonz Almsden Road as
far north as Elwood ﬁhere the company has a pumping station that_pumps'
south, that it is a daily occurrence for requests for service betwsen
thé village and Elwood Avenue to be made upon the company which cannot
be given because of lack of water, that in his opinion the locality 1s
a desirable one for‘development.

Cheleste Grilli, testified (pages 74 to 82 of transcript) to the effect

that he owns property on Almsden Road, that he pumps directly from the
| éreek,ithat hisrplace is one-quarter mile north of Bertram Avenue, that
on ono'bccasion he stopped his pump for lack of water, that the land is
b riparian, that he puﬁps frbm March to.December'or all year when rain is
deficient, that at present there is water golng by his place, that there
is usually surplus water in June, that supply sometimes fallu in summer,
_that since l9hh'supply“Nanef1c1ent in one summer, that he raises flowers
- for a 1iving.- |

Pmil T. Bortis, testlfa.ed (pages 82 to 90 of transcript), to the effect

| that he owns l 69 acres on Almaden Road riparian to Les Alamitos Creek,

N that he oparates ‘a commercial trout farm, that he pumps from uells that

e depend on the creek, t.hat he waters shrubbery and la.un, that. most of the

:“water pumned 1nto his land drains back 4o the creek that - there have been
~water shortages, that they- haVe caused heavy losses, that ‘he has equipment

.. encugh and if he had more water he could raise more flsh that if the water -




were shut éff for 24 hours he would be "out of business", that the creek
is usually dry in summer at McKean Road, that he bought his place in
March 1952,.that the lowest water occurs from June through September,
that this year is worse than last, that the water he diverts from the
creek 1s surface water.

Clemente Mondo, testified (pages 90 to 98 of transcript) to the effect

that he owns and lives on al2h.9h acre property on Almaden Road, that
Los Alamitos Creek traverses that property, that his land is planted to
apricots,.prunes and vines, that he diverts directly from the creek,.
that he was born there 53 years ago, that his property has been irrigated
~as long as he can remember, that he obtains domestlic water from a well
12 feet deep and 30 feet from the creek, that he has known the well to
'go_dry.when the creek goes dry, that he irrigates usually through June, .
that supply is deficient in summer, that there ié some water going by
his place now, that until now there usually is plenty of water, that at
the'Bléck Sjstem.intake "I have seen the creek dry twice ... and I

seen a_lot:of years when there was very, vﬁry little water come through
tﬁe Almadent, that below hls place the creek goes entirely dry'durlng
the sumner months - cf every year.

--David,T. Matgers, testifaed (pages o8 to 102 of transcript) to the

.erfect that.he owns. and laves on a. one-half acre property, that his .

praperty'crosses the creek that he irrigates by diversion from the 3
.'creek,_that-he has_llved_there 5 years, that in summer the creek usnally

B goe#_dnj oﬁ the Louis Saﬁiﬁlplace wﬁich is-a_qﬁﬁrter mile below his own

' .placa.*



Jogeph P, Mondo, testified (pages 102 to 109 of transcript) to the effect
that he is familiar with the Savio property, that Los Alamitos Creek runs
through that property, that alfalfa and orchard are irrigated thereon,
that irrigation was in progress in 1900 and has been ever since, that
Hﬁter used to be diverted by ditch but is now pumped, that pumping has
been from a well connected by channel to the c¢reek and alse by pumping

' diré;tly from the-cfeek, that he (the witness) lives on a 12-acre
property on the Almaden Road perhaps a helf mile from the creek, that he
has a.uell about 1,000 feet south of Redmond-Road, that his land does

not touch Los Alamitos.Creek, that "she is fed from underneath", that
_V“if Los Alamitos Creek is running I have got the best well in Santa
Clara County but if the creek is not running I,cannot drink the water
Cir I am not so very thirsty.“

- Rosario Anzalone, testified (pages 110 to 113 of transcrlpt) to the
erfect that he lives "four places past the Uvas Road", that Almaden
_.Creek_runs through his placé,_that he has 23 acres planted to prunes,
apricots and grapes, that he irrigates from the creek, that he has

. irrigated every jéar.since 1918, "that the creek'éoes dry most evﬁry;
"..,.m"’ sone time in July. | B

et oaegg sslam testiﬂed (pagea 1.13 to 121 of tra.nsc.ript-) to 'bhe

"?”affaet that he has lived on a- 20-acre property aince 1910 that he

| irrigates 1‘ acres of prunes, that the creek goes dry every ‘year,
usually in late June, and-remainS-dry until rains begin in the fall,

that it is the fifth place south of Uvas Road, that his property
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doesn't quite touch Los Alamiitos Cresk, being separated by a LO=fool
strip, that his land has been irrigated for 40 years, that when the :
creek is dry there is’plenty of water but not enough to brag about" at

Twin Craeks.

Charles J. Finley, testified {pages 122 to 125 of transcript) to the
effect that ﬁe owns property in the Almaden Area just south of McKean
Road, that .10 acres of it, planted to prunes, is irrigated by means of
a pit 30 feet deep, 300 feet distant from Los Alamitos Creek, that the
pit is supplied by an undergrourd channel from the ereek, that when the
creek is dry su;‘:pily. fails in the pit, that the ecreek is usuzlly dry
from sometime in June until the occurrence of F.all rains, that his land
does ﬁot. gquite touch the .creek but is separated by a strip owned by ons
Rohrbacher, that he {the wit'.nes_ss) has owned the propefty for 7 years,
tha.t. for 5 years preceding h_is. ownership the .prc-p-erty was not irrigated,
that he has not applied for a water permit becszuse Ithe water that enters
his well tr'avels.'undergrou_ml. | |
 Gordon A. Rohrbacher, testified (pages 126 to 131 of transcript) to the

éﬂ'ect that hs live-s on his property, traversed by Alma'den' Créek and
adjacent to Uvas Road, . that. ke bought the property in 1937, that he
irrigataa a small orchard and garden by means - of a well 30 reet deep
_-a.nd 30 feat from the creak, tha.t the well is supplied by tha creek,

: that when the creek :t’a.ils the y-ield of the well is very sma.’}.l, that the

flew of the creek dminishes somet:.mes in June, usually in July, tha.t.

=17~




there is a reservation allowing a pipeline'to be pvlaced from the
Sclafney property to the cresk, that he cannot irrigate much later
than June, that he has seen the creek very low at the Black intake but

never dry.
~ Clarence Burmahln, testified (pages 132 to 141 of transcript) to the

effect that he has lived in the Almaden area over 25 years, that he once
owned a tract immediately north of McKean Road; that he acquired a large
'tract from which he has sold two parcels to Cefalu Brothers and Palermo,
that his remaining property stretches along Los Alamitos Creek for about _
a mile, that he maintains a pumping plant on his property, that Calero |
Creek comes in below his property, that he irrigates about 180 acres,
th;t his land is in apricots, prunes, vineyard, walnuts and vegetables,

. that he §btains water from.ios Alamitos and Calero Creeks, that:he haz a
pit about 26 feet deeﬁ with tunnels under Los Alamitos Creek, that at -
 present (JunegBO) there is a fair flow passing his house, that ahouﬁ'a.
_half_mile further downstream £here is no flow, that that situation often
occurs earlier in the season, that he has & 600 gallon per minute puﬁp _
and a l,OOd_gallbn'pef minute.pump,.that hé cannot -run both pumps at.the
_same tiﬁn-bf~thé-big oné steady by iﬁsalfg ﬁhatlﬁhen he umps the users

'_downstream,get 1ittle uater, that he knows conditicns ‘up and dcwn the

s creek quite wail that in his opinion there is a shortage of water oW

' and at all tlmes, that he is supplied mainly'from Los Alamitos Creek.
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G. W. Hunt, testified (pages 145 to 168 of transcript) to the effect
that he occupies the position of engineer for the Santa Clara Valley
Water Conservation District, tﬁat he has served in that capacity for about
18 years, that he is familiar with the flcw of streams and the ground water
_situation of_the locality, that he was in charge under Engineer Fred
Tibbetts of the constructionlﬁf Almaden and Calero Reservoirs, that
Calero Heservoir is filled largely By transfer of water from Almaden
Creek, that the capacity of Caleroc Reservoir is 9,500 acre—feet, that of
the Almaden Reservoir 2,000 acre-feet, that in #ccprdanceluith the terms
of a permit which the District holds flood waters are taken that would
otherwigse waste into the bayg-éuch water being stored for a time and
released as rapidly as possiblé without wastage'into the bay,-the purpose
of the release being replenisﬁﬁent of the ground water, that'LOS'Alamitos
and Almaden are sometimes used to designate-tﬁe éame-stream, although
Almadén is used more commecnly, that of the two :éservoirs Almﬁden is
usually emptied first, that at the gaging station opposite Redmond |
‘Road flow stopped in 1936 on June 15, in 1937 on September 27, in 1938
on Septembéf 30, in 1939 dn_Hay'é, in 1940 on September 30, in l9hl-on
 September 30; in.1942-on:36ptember 30, in 1943 on September 30, in 19hk’ .
| on September 6 in 19&5 on September 23, in 19&6 on August 26 that Loa -
.Alamitos G&eek at Hhxean Rnad is usualla'dry in summar, that tha‘uelln
between the aunctzon of salero and Los Alamitos Creeks and the villags
| of Almaden,are very deflnltely dependent on the flaw of the streaxh

-that he is mnst familiar with the group or wells 1y1ng where you go
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in that Road into Graystone Quarry®, that in his opinion there are no
unappropriated waters in Los Alamitos Creek, except during floed periods—
~ the periods of heavy rainfall in winter when water is going down the creek
and wasting into the bay—that he holds that opinion because at times
there is no water downstreaﬁg that he has never inquired into the rights
of downstrean diverte:s to take water, that the stream is usually dry.at
McKean Hoad through the sutmer, that there is very little flow at Hourst
Dairy, that he has never éeen a time when there was no flow in the crgek
at the Black intake, that there are 4 or 5 wells at Graystone Quarry, some
quite cloée to the stream, all fed by the stream, that the bedrock is high
at Gr#ystone Quarry, slopes toward the south and from the hills to the
creek, that the Cooﬁey'Rancp is Just south of the conrlugnce of the
Guadaiupe and the Almaden.

ilip S. Schneider testified {pages 168 to 172 of transcript) to the

:effect that he was ralsed on a ranch that is 1ocated about one-qnarter
nile north aud wast of the north boundary of the Burmahln property, that
'~_his recollection goes back to 1908, that he began working on that ranch
in 1914 and: has watched 1t ever since, that about 100 acres of prunes uere
 ;irrigated by uater taken from a pit virtually in the creek hed that the
:: :supp&y'fromnthe pit dependg on tha flow in the craek, that the crsek
j-dries*up in Junn, that irrigation usually starts in: May, that

. :'ater was: Pumped at the rata of 1000 g.p-m., that there was one irrlga—
tion per year,,that_lt took about a month to_irrigate onea.--"
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Richard W. Matteis, testified (pages 172 to 176 of transeript) to the
effect that he owns about 140 acres, that it.is located about one-half
mile north of the property testified to by witness Schneider,.that about
£0 acres of orchard and 78 acres of permanené pasture are ir:igated, that
irrigation-of.permanent pasture starts about April 1 and extends to about
November 15, that he has a pit in the creek, 26 feet deep, a well 400 feet
from the creek and S0 feet deep and another well 800 feet from the cresk
.and 130 feet deep, that supply from the pit is entireiy dependent upon
the flow of the stream, that the other wells "Hiil drop approximately-

_ one~half when the éurface of the stream dries up", that he has nd_other
means of irrigating, that when people pump at points upstream the effect
at his.prbperty is iﬁmediate,'that he also has a domestic well 30 feet
deep, 2500 feet from the creek, that that well goes down in summer, but
.can then be pumped intermlttently.

John P. Beller, testified (pages 177 to 18l of transcript) to the effect
that he owns about 100 acres on Almaden Road between Redmond and Elwood
_or Graystone, that that property lies south of the Hatteis property, that
Almaden Creek: runs through his property, that he 1rr1gates from a well in.

_the creek bank ‘that the wall is 96 feet deep, that “uhenever the creek

',:goes dry tha uater goes down and has ‘gone down to the paint where we can't-_~-'

' fget enoughauater to run thrcuga a 1—1nnh tap 1n one particular yaar” thatw
_uhen water flows in the ereek he can pump 600 gallons per minute or more, =
. that-the w@llrgenerally yiel¢5-an-"irr;gatlon head“-as late as August, :

_that he irrigates prunes and alfalfa, that he irrigates prunes 3 or 4.




times, that he irrigates in spring and, when there is water, in the fall,
that ordinarily there is emough water but not always, that he irrigate§
in all about 98 acres, of which about 40 acres have only been irrigated
recently.

Mrs. Anthony Kambish, testified (pages 182 to 186 of transcript) to the

effect that she lives on Lot 60, Block A of Almaden Manor and Lot 160 of
Block C, that her property goes to the center of the stream, that she has
used water from the stream for her yard and garden but has not done so for
~ 10 years, that she is connected with the Black Water System, that supply
is sometimes low and sometimes fails, "that there have been lots of times
when there wouldn't be repalr work when we haven't had water.”

Duane Mondo, testified (pages 187 to 190 of transeript) to thé effect that
his preperty is a portion o} Lot 26 of Almaden Manor, that he is served by
~ the Black Water System, fhat iﬁ winter there is a lot of pressure, that in

‘summer pressure is deficient.

'.Objsctibﬁs to Hearing Testimony

Attorney Bohnett objected to questioning of Witness Black
(pages 16 to 20 of transcript) as to the applicants' authorization by -
tho Public Utilities Comm;ssion to serve all 1ands uhich thgy propoae :
‘ to serve;’ to tha quastioaing of Witness Hunt (pages 157 to 159 of trannl
.ﬁ:_script) as te hia- opinian regardzng the existanca or nan-axistence of
.'iunapproprlated water at the appllcants’ proposed point of diversion';

and to the qnestioning of-Witness Mondo (page 187 of transeript) ag to -
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the insufficiency of supply furnished him by the applicants' water
system. Attorney Bohnett was informed by the Examiner that his
objections would be noted and.passed upon in due course by the legal
staff of the Division.

Hearing Exhibits
Applicantst Exhibit No. 1: Document entitled "Dacision

No. 42921 before the Puﬁlic Utilities Commission of the State of Cali-
fornia in the Matter of Applicants DAVID BLACK and BERNARD BLACK for
Certificate of Public Convenience and Hecessltxigi Establish Rates for
Service Rendered."”

Kpplicants"Exhibit No. 2: Print entitled "Black's Almaden

Water System'— Showlng Plpelines and Area Served.

Protestants' Exhlblt A: Photostats of pages 14 and 16 of

Book 32, Maps of the County Assessor of Santa Clara County.

Protestants! Exhibit B: Two deeds and map of Sclafney -
property.

Incidenta Subsequent to Hearing

- A memorandum submi tted by the applicants!’ attorney-on-ﬁugust 6,
1953, ets.forth"that water'flows at the proposed pbint of'diversion-at
' all times. and that all W1tnesses questloned ln that regard 50 testi:y,-

1that £rom the b€ f~l’fi'0f fall rains until tha Mny or June fbllowing

'..flaw axtends to and below 1ands of lowest proteatant that domestic

_.needs exlst in w;nter as well.as_ln summer, that it follows that applicantf |
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is entitled to a permit under Section 1253 of the Water Code. The
memorandum cites Tulare Water Comrany v. State Water Commission 187
Cal. 533 and states in that connection:
"Since said decision ... it has been the policy, we are
informed and believe, to grant apolications ... whenever
there is a showing that there is unappropriated water at
the proposed point of diversion,”
The memorandum sets forth also an objection to the testimony by
Witness Hunt at the hearing as to his opinion relative to the exist-
ence or non~existence of unappropriated water and states in that con-
nection'
'The Division would have no function to perform if its final
order is to be determined or materially influenced by the
opinion of witnesses for applicant or for protestant. The
decision ... should ... be based upon facts and not upon
the opinion of partisan witnesses." :
: Ii_argues_also that Witness Hunt's opinion is inconsistent with cer- -
tain facts to which he has testified.
Measurements of flow of Los Alamitos Creek at two certain
weirs were reported by applicants! attorney on August 10, 1953. ‘The
' uppermbst of these weirs is described as being located just below the
' applicants* preseht §eint of-diversion; the lowermost, opposite'the.
__pumping statlon of the San Jose Water Wbrks, approxlmately 100 yards
C domtreaan from Bertram Avenue. - The measuremants reported in ga.llons

Per day, dre as fbllows'-”~ g



@

Flow at

: Flow at :

Date : Upper Weir 3 Lower Weir

‘ : (grd) 3 {gpd)

July 3 1,412,200 -

July 7 1,412,000 —
July 10 1,222,000 1,222,000
July 14 1,222,000 1,222,000
July 17 1,140,000 1,058,000
July 21 876,000 680,000
July 24 1,058,000 724,000
July 28 - 800,000 724,000
July 30 - 800,000 724,000

A reply memorandum submitted by the protestants' attorney on
August 17, 1953, cites Department of Public Works of the State of Cali-

fornia v. Superior Court of the County of Siskiyou 197 Cal. 215 and

- remarks:

"It is quite obvious that if the Commission were deprived of
the autherity of determining whether or not unapproprlated
water exists in a water course there would be no purpose in
delegating the authority to the Division of Water Resources
of passing upon an application for apprOprlatlve rights flled

'-wzth ig.r

". As to Hitnesa Hunt’s testlmnny'the protestants Yake- ‘the position that
’aald tea$imany is adm1331ble when considered in 1ts entirety, Wltneas
_Hunt having quallfled as an.expert wltness and having testlfled among
'other things that his conc1u31on that there is no unapproprlated water

is based upon his observatlon during many trlps up and-down the creek

that all of the waters are being put o beneficial use.
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An affidavit by L. D. Bohnett, submitted on August 21, l§53
is to the effect that in the late afterncon of August '15, 1953 ﬁie flow
of Los Alamltos Creek SOO feet upstream Irom McKean'Bridge was at lcast
50 g.p.m., that below that point the stream widened into a pool with ité
lower end a few feet above the bridge and that only a trickle of water
flowed under the bridge and disappeared a short distance beyond.

A closing memorandum by applicants' attorney, on August 21, 1953,
contains, among others, the following statements:

"Applicant has at no time questiocned the authority of the
Division to determine whether there is unappropriated water
flowing at the proposed point of diversion, but has contended
.+» that there is water flowing ... at the prcoosed point of
diversion at all times and that said water, in part at least,
1s unapproprlated n

tApplicant submlts that the opinion expressed by said witness
(Hunt) should be entitled to no weight whatsoever in the
determination of the issue before the bivision.!

"Counsel cites the case of the Department of Public Works. vs. .
Superior Court 197 Cal., Page 215 .... That cazge, however,
does not deal with the appropriation of water ,..."

"Tt is conceded by all parties that there iz water flowing at
the proposed point of diversion at all times. It is further
conceded by all parties that from the time rains begin in the
‘fall of the year until May or June of the following year the
water flowing past the point of proposed diversion is unappro- -
- priated, except for that used for domestic use by a few of the
‘protestants. The water so used;, it is obviocus, consumes a

‘very small portion of the total flow.  In May and June of each
-year the orchardists along the stream 1rrlgata ‘their orchards
and during a part of those two months it may be that all the.
“water reaching the. orchards lying below the McKean, or Uvas, o
Road Bridge is used by ths appronrlators, but the flow of water

_'gradually recedes upstream and by the latter part of June or - -
early July the water ceases to flow beyond the McKean Bridge.-
Protestants whose property is below said bridge naturally can
claim no rlgbts, either approprlative or: riparlan, to water which
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does not reach them in a state of nature."

"Water flowing beyond the several points of diversion of the
protestants above McKean Bridge and not reaching, in useable
gquantity, the protestants below the McKean Bridge is clearly
unappropriated.”

n .. the application herein is for a permit to appropriate
water for domestiec, municipal and industrial purposes. For
such purposes water is required in winter as well as summer
time. If supply should be snort during the period of orchard
irrigation defieit could be made up by water from another
source such as pumping from wells, Applicant submits that
permit should be issued even though it is possible that for
a very short period each year water flowing beyond the point
of diversion is all appropriated. The law does not require a
showing that there is unappropriated water at the peint of
diversion at all times. Here the showing is that there is.
unappropriated water at the proposed point of diversion at
practically all of the time.®

' "Applicant is aware of the fact that a permit to appropriate
does not entitle the permitiee to invade the rlght of any
prior appropriator or riparian user."

“Applicant therefore submits that protestants cannot be hurt
by the issuance of the permit to which applicant respectfully
submits it is clearly entitled.”

An affldavit by Protestant C. F. Burmahln, submitted October 13,
1953, contains statements as follows:

"That during the month of July 1953, he observed the flow of
water in the Los Alamitos Creek and the place in said creek
. where the flow of water stopped. = . _ :

- %That -on July 1, 1953, the flow or the water in the Los .

- Alamitos Creek stopped approximately 2800 feet below the
-bridge over said creek at McKean Road. That said flew:on

. or ‘about -July 5, 1953, receded approximately 1000 feet,'-r
remaining the same wntil July 8, when said creek receded :
an additional 1000 fest. On July 11, 1953, the flow receded
an additional 500 feet and remained approximately the same
until the 30th day of July at which time the flow of water -

 stopped within 300 feet of the bridge over McKean Road.”




Other Available Infeormation

The.surface flow of the source filed upon (variously calLed
Almaden, Los Alamitos and Alamitos Creek)has been measured by the
United States Geological Survey at a station designated "Alamitos
‘Creek near Edenvale, Calif." and located within Section 16, T3S RIE,
MDB&M, about O.L.mile upstream from the confluence of that stream with
Los Capitancillos or Guadalupe Creek. According to Water Supply Paper
1215 the watershed above the gagling astation is 35 square mlles in extent,-
| discharge over a 2l-year period has averaged l? 1 cubic feet per second,
flow has been regulated by Calero Reservoir (capacity 9,213 acre feet)
and Almaden Reservoir (capacity 2,500 acre feet), beginning in 1935.
Monthly mean discharges at the station under discussion for the period
of yubiished record are set forth in an accompanying table,

Appropriations from Los Alamitos Greek include appropriations
. by Sénta Clara Valley Water Cbnservation District, for irrigation and

démsstic_purposes, under the following filings:

Application 7141 Permit 4916 License 2205, 2500 acre-feet per annum
from Almaden Creek within the NW: NEZ of projected Section 11, T93
'RIE, 1B, the water being collected between December 1 and "April 30,

held temporarily in Almsden Reservolr (just ahove the poinx of diver_ L

S sion) and then “charged 1nto the storage basin unﬁerlying Ssnxa Clara

'Valley Wﬁter Conservatlcn Diatrlct at rates in keeping with the absorp-

- tlve capacity of the stream channel and Spreading grounds prov1ded,
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the water thus stored underground being "recovered for use on over-
' 1ying lands within the District by means of pumping plants as and when
required." According to the application and the application map
Sagta Clara Valley Water Conservation District comprises 133,000 acres,
‘its southern boundary meanders in an easterly and westerly direction,
intersecting Almaden (Alamitos) Creek at or near the junction of that
stream with Guadalupe Creek. The application contains explanatory
statements to the effect that Almaden Heservoir will be utilized as a
| regulator "with which flood crests which would otherwise waste into
San FranciScé Bay will be retained temporarilj until they can be con;
'7eniently charged into the ground water storage basin" underlying the
- District, that réleases from surface storage will be spread upon
receptivé areaé‘within the natural stream channel and outside of the
. natural stream channei within the District boundaries, that.recovéry
~from unﬁerground storage will be made by private users-and_public
.agencies aéting fqr them at plants throughout the area of the Distfict;
that releases from surface storége will be diferted from the éhannel.at
' _poiﬁts within”the District'wherever convenient, that such diversions '
| will be of various types and capacitiea, that recovery from undergraund
: 1st0rage uill be by pumping plants of various types and capaeitiﬁs, that
: radivnrsinn Hmrks uill ba of a changing and temperaxy’natnrs and thﬁt
| uurks for recovery of water stored underground will be constructed hy

the=users thereoff




Application 8099 Permit 4920 License 2209, 6,000 acre feet per annum

from Almaden Creek at a pcint within the Nwh NE} of projected Section 11,
| T93 R1E, MDB&M, the water being diverted betwéen December 1 and April 30,
conducted by canal (6.1 miles long, 100 cubic feet per second in capacity)
to Calero Resérvoir on Calero_@reek, tributary to Almaden (Alamitos) Creek.
The waters accumilated in Calsro Reservoir are to be released theréfrom, |
passed downstream via Calero, Almaden (Alamitos) and Guadalupe Creeks,
charged underground and eventually recovered and utilized, all in.the
same ﬁanner as described in-Applicaiion 7141, |

. Appropriations from Calero Creek (tributary to Los Alamitos

' Creek) include appropriations as follows:

~ Under Application 7095 Permit 4462 License 2120, Charles V. and Marjorie
L. Miller, 1 cubic foot per second, April 1 to September 15, at a point
within the NW: NE: of projected Section 36, T8S R1E, MDB&M, for irriga-

- tion of 55 acres of orchard and 25 acres of pasture; A report covering
an inspection -of the development on May 15, 1951 contalns statements,
amnong others, as follcws-

"Due to the lowering of the water table in this area, water is

only available, normally, until about June 15, but it is used

whenever available. Water to carry through the balance of ‘

each season is derived from a deep well at a consldarabiy

hlgher pumping cost, "

An earlier repcrt upon the same. developmnut, as of April 21, 1938,f"

R sets farth-

"Calero Creek ... has & watershed of some 8 square miles of .
low lying sparsely timbered terrain. Estimated flow was & ¢.f.s..
Sumner flow ... diminishes at times to about .65 c.f.s,
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n ., 30! south ... of the creek a well was bored 39' deep ....
Later a ... cribbed pit was dug 16' deep alongside the well _
and the casing opened up at several points to admit watler from
the pit. - The pit was then comnnected to ihe stream by 50' of
129 concrete pipe laid about 2' under the creek bed. As
nearly as could be seen all water diverted is creek water."

Under Application 8098 Permit 4919 License 2208, Santa Clara Valley

Water Conservation District, 3500 acre feet per annum, collected
between December 1 and April 30 from Calero Creek, stored temporarily
in Calero Reservoir, later released {via Calero and Alamitos Creeks).
for_recharging of storage basins within the District's boundaries.
Point of diversion (impounding dam), within NWh NEE of projected
‘Section 6, T9S R2E, MDB&M. Purpose, domestic use and irrigation.
| 0f the 35 square miles of watershed above “Alamitps Creek
near Edeniale“ ﬁbout_12 square miles, according to the Los Gatos
quadrangle, U. S. Geological Survey, lie above Almaden'Reserfoir'and
about 8.7 square miles lie above the appliﬁants' proposed intake.
Elevations are about 200 at the gaging station, about 515 at-the_.
--Almadenlﬂeservﬁir dam, about 620 at the point where the applicants
seek to appropriaie.- The most elevated and most rugged portion of
the watershed is the 8.7 square miles above the 1ast named point,
.eiqvatidn:wﬁhéro rangipg uﬁ to 3806 feet. 'ﬁunoff'ffom that porﬁioni;
| may be pmdm "?ﬁ’ﬁ feigtj.&gly.large:. | e |
e Diatancesamatrm from the applicants’ proposed point of
'1-.i divarsioh;.iﬁ milés,'scaied ffom_maps of the 1ocality;_ére aﬁprozim;tei;  _.

_as follows:
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To Almaden Danm : 1..0 mile
To New Almaden (Ber.tram Road) 1.9
To Hacienda School 2.5
To McKean Road bridge : 4.0
~ Po Graystone ' ' 6.0
To E?i\;ood Road 6.5
To U.S5.G.S. gage. 8.0
To Guadalupe River 8.4
To Robertsville o 945
To center of San Jose 15.0
To San Francisco Bay (tide flats) 25.0
Discission

At Almaden Dam, approximately 1 mile below the applicants!?

proposed'point of diversion, on Los Alamitos Creek, Santa Clara Valley
Water Consemticn District is authorlzed under licensed Appllcations
7L and 8099 to collect and/or d:.vert, between December 1 and April 30
of each season, a tot.al of 8, 500 acre-feet, sa:x.d water to be stored in -
| part in Almaxien Eeservo:.r and :.n part in Calero Reserveir, all of it t-o
| - be la.ter released into Los Ala.mitos and Calero Creeks for redlversion

| far dwnsftrean a.nd mplenishment oi' undaarground storaga wlthin t:he _

" District"boundamea-. A flow of 8 500 acre—reet per annum is equlvalmt,f-;
volumetrically to an average flow of 1l. 75 cubic feet per second for

1 year. Accordlng to the publ:l.shed record the ﬂow of "Alamltos Creek



near Edenvale® has averaged 17.1 cubic feet per second over & period of -

21 years but in 9 of those years flow averaged less than 11.75 cubic
feet per second and unappropriated water waé therefore probably non-
existent. A flow of 8,500 acre feet per annum is also equivalent to
a flow of about 141 cubic feet per second for 1 month, i.e. to 14l
_sécond-foot-months. Tn the water-years just before Almaden and Calero
Reservoirs came into operation, six in numbef,-flow passing the gage
from December 1 to April 30 -- the District's collection period ---in

‘second-foot-months, is of record as follows:

- 5-month
Water—year December January February March April Total _
1930-31 0 0 0 0 0 o
31-32 126 52 101 13.7 1.56 o 294,26-
32-33 O 6.93 2.38 217 2.63 .11
3334 1hS 49.9  32.8 119.0 1.2 117.41
3435 O L3.2 6,55 ?m2 709 157.55
3536 0 sz 55 48.3 1.1 1892

Had ‘the Diétrict's dams been in operation dufing the 6 fiﬁe—mpnth-periods
.considered and had the Dlstrlct exercised 1ts rlghts to flll its reserb
4“voirs pricr tc dlver31on by a junlor ups tream approprlator 1t 13 apparent~
from: the tahulation that 11ttle if any'water would have been: avallable to- -
 'that apprbor:ator during ‘those perlods °Xcept durlng February; March and

_April of.1932 and during late April of 1935 and 1936, i.e. during 5 .of '_




the 30 months considered. Since the watershed tributary to the Almaden |
Dam is but 12/35 of the:watershed tributzry to "Alamitos Creek near
‘ Edenvale" there might well have been no unappropriated watef at all,
As to months other than December, January, February, March
and April — a total of 42 months within the é-year period — the |
record indicates that flow occurred at "Alamitos Creek near Edenvale™
during 3 months only. That circumstance indicates not only the non-
_éxistence, most of the.time, of water at the point of measurement;
it also indicates.thst supply probably was unequal to demand at points
.upstream. ‘That such is the case currently is established by the iesti-
mony of numercus witnesses at the hearing, those witnesses generally
agreeing that irrigation begins in May, that supply dimimishes rapidly
and either fails or becomes extremely scanty in the reach extending
. upstream to the vicinity of McKean Road bridge (some 4 miles above
the USGS gage) by late June of early July. The cessation of surface
._:flow.at or near-MbKeag Road bridge is prima-facie evidénce-thaﬁ-flow
ﬁhat might reach that point in a state of nﬁture is fully utilized. -
:-in the face of that circumstance-togethsr with ihe testimbny as to -
the utilization of water on the Rohrbacher, Finlqy, Sclafnay*anﬂ
. 'Anzalona propartles the anrface flows ranging~up to 4.56 ‘cubie feat E
.per second in Jﬁne and up to 2 19 cubic feet per second in July, 1953
approximately 2 miles upstream from MhKean Road brldge, testlfled to

by'Witness Whltcomb must in the absence of evlaenca to the contrary,




be presumed to be utilized beneficially at points downstream, and not
to be subject to approrriation.
Summary and Conclusion

e

The applicants seek to appropriate 3 cubic feet per second

year-round, from Los Alamitos Creek, sometimes called Alamitos or

Almaden Creek, in Santa Clara County, for domestic, municipal and .

industrial purpeses. Los Alamitos Creek is tributary via Guadalupe-

Creek and River to San Francisco Bay. The applicants, a public utility,

doing business under the name "Black's Almaden Water System®" seek the

. water in question for the stated ourpose of serv1ncr additional residents

lln and about the village of Almaden and of selllng water to San Jose

Water Works, also a public utility, for distribution to more remote areas.
The application is protested by a group of some.i20 property

owners who claim that the flow of Los Alamitos Creek is insufficient to

. supply the amcunt.sought by the applicants in addition to supplying their

(the protesténtsﬁ irrigation and domestic requirements. The applicatien

was heard'at Saﬁ=bose on June 30 and July 1, 1953; |

The maJor dlverter of water from Los Alamltos Creek and from

its. tributary; Calero Creek 1s Santa Clara. Valley'water Conservatlon

 —-D1!tr1¢t._ That Dlstrlct has ‘a 2500 acre—foot reservolr (Almaden'ﬁeservnir)

'on Los Alamitos Creek a mlle or so belou the appllcants' proposed 1ntake,
and . a 9500 acre—fcot reservoir (Calero Reserv01r) on Calero Creek. It is

licensed;to collect 2500 acre—feet per annum from Los Alamitos Creek in.




Almaden Reservoif, to divert 6000 acre-feet per annum from Los Alamitos

Creek for storage in Calero Heservoir, to collect 3500 acre-feet per annum
from Calero Creek in Calero Reservoir, a total of 12,000 acre-feet per
annum from the two creeks. The water 1s collected in the two reserfoirs
between December 1 and April 30, later released down the two creeks to
.ﬁheir junction, thence via Los Alamitos Creek and Guadalupe River to
spreading works within the District boundaries.
 Los Alamitos Creek has been gaged by the United States

'.Geological-Survey since 1930 at a station designated "Alamitos Creek
 near Eden#ale," that station scaling some 2.7 miles below.the point
vwhera Calero Creek joins Los Alamitos Creek and some 8 ﬁxiles’ below the -
'-ﬁpplicants' proposed intake. The flow of "Alamitos Creek near Edenvale"
over the period of published record has averaged 17.1 cubic feeﬁ per
aécond, equivalent to about 12,500 acre-feet-perlannum. Eight thousgnd
five hundred acre=feet collected between December 1 and'April_Bb, the
eﬁtitlement of Santa Cl#ra Valley Water Conéervation District to’diveft
from Los Alamitos creek" at Almaden Dam or to collect behind Almaden Dam,
- is eqnal, approzlmately, to 1 second—foot-months. In the 6 uater-years
before Almaden and Calero Reservoirs came into opanation, December flou 7

‘at the gaging st.ation (near Edenvale) never equalled that ﬁga:u-e, De@ember

o ﬂ!’" Plns Jﬂ-ﬂuﬂr? flow exceeded it. 4in one ye&r only, flmnr from Dec:ambar 1

to Mhrch 31 exceeded 1t in one year on‘ » flow from December l to Rprﬁl 30 .

exceeded it in 3 years.
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In 2 of the 6 months of May flow exceeded 3 cubic feet per
second but in the other 4 ﬁays flow was zero. Flow was zero in 5
of the 6 Junes of that pericd and it was also zero during every July,
- August, September, October and November. In the 6 water-years just
considered flow averaged about 61% of the 21 year mean. Flow during
9 of the 21 watér—years of record has been no more than 61% of the
21 y‘eaf nmean. | |

The testimony at the hearing was to the general effect that
there are numeréus diversions by individuals from Los Alamitos Creek,
that the diversions are for domestic and irrigation purposes, that
_difersions are effected by pumping, either directly from the creek or
indirectly fromwells'supplied by the creek, that irrigation begins :m
M#y, that supply diminishes rapidly and fails of nearly fails by late
June or e_arlj' July within the reach below McKean Road bridge (some 4
miles below the -applicants'.' proposed intake), that flows rang:.ng up to
h.S&cubi.é feet per second in June and up to 2,19 cubic feet per second .
in July cccur below the- applieants' proposed intake, that such flows
| | are utilized b;y diverters above McKean Brldge.

The salient facts appear to be that present diversz.ons from =

O I..os Alamitoa ﬁmdc including tha numarous diversiona by individnals

".along t.he cz-eek: t.he divam:{m by Black's Alma.den Water Sytt.on far

_.distribution uthin its service area and t.he dlverslons by Santa Glara

Yalley Wa__ﬁher -Ganserva‘t.mn: Distri_ct for recha.rg:l.ng of .unclerground st‘ora_.ge'




withinrits soundaries probably require the entire normal flow of
Los Alamitcs Creek, The data indizate that in the approximately
b-year period of record before the District's reservoirs came into
~ operation the aprlicants (if their proposed appropriation and the

- District’s appropriations had been in effect and the latter fully
'exercised) ¢gould not have diverted éxcept during January, Februvary,
March and April of 1932, April and May of 1935 and April, May and
June of 1936, a tota}jglﬁpnths out of 72.

Ihe clrcumstances point to the conclusion that un#ppro—
priated water exists, at times, in Los Alamitos Creek, during years.
of above-normal streamflow and at times duriﬁg fears'of lesser stream-
flow when vested rights are not fully exercised; that when unappropri—
ated water does exist it may be taken.and used béneficially in the |
manner_propo#ed_iﬁ the application, without injury to 1ower:users, to
supplement supplies otherwise available to the applicants; that for
. the protecﬁiph of downstream users diversions under Application 15081
should be restricted to pericds extending from about November 1 of
- bné'yeﬁr to about June 1 of the next; aﬁd that in any permit issued"' _

the subordination of i-ight‘s under Application 15081 to the p.i-ior rights -
-'or Santa clsra Valley Water conservat.ion Dist.rict should be emphaaizod.
In view o£ theae ccuclnsions 1t 1s the. opinion of this office that
Application 15081 should be approved and permit issund, subject to L

‘the usual terms and conditions but with diversions thereunder limlted

to.periods extending from about November 1 of one year to about June 1




_of the next and subject to a special term and condition emphasizing
the subordination of the application to the prior filinzs on Los
Alamitos (Almaden) Creek by Santa Clara Valley Water Conservation

District.
oo

CEDER

Application 15081 for a permit to appropriate water having
been filed with the Division of Water R_essources' as above stated, pro-

tests having been filed, a hearing having been held and the State

Engineer now being fully informed in the premises:
| | IT IS HEREBY CRDERED that Application 15081 be approved and
i . " that a permit be issued to the applicants, subject to such of the usual
terms and conditions as may be appropriate, subject to limitation of
the season of diversion to the period from November 1 to June 1 and
subject to the following special term and condition, to wit:
‘Issuance of this permit shall not operate to the

prejudice of any prior rights, including rights initiated

by the filing by Santa Clara Valley Water Conservation

District of Applications 7141 and 8099.

WITNESS my hand and the seal of the Depertment of P‘.‘blicl L .; .'

- Works of the State of California this __ 3Td day of Decenber 1954 .

[ |
A. D. Edmonston :
State Engineer




