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OPINION

General Description of the Projecis

Under Arplicastion 10914 Stella V, D, Jchnson seeks to

appropriate 2.5 cublc feet per second from April 1 to November 1

of each season from Cold Creek at a point within the SWi NEz of

' Section 11, T12N R18E, MDB&M. The water is wanted for the irriga-

tion of 200 acres of wild hay and pasture located within the NWi

. of Section 2 and the NE: of Section 3 of the same township. Diver-

aion ig to be effected by means of an earth, rock and lumber dam, 4

‘feet high by 25 feet long, conveyance by some 11,600-lineal feet of

earth ditch. - The applicant asserts ownership of the land at the

proposed point of diversion and the 1and whereon the water is to be N

used. She ‘¢laims also another water right, stating in that connection‘:
| "The waters of Cold Creek are already held by applicant

under vested rights which consume the normal flow. Thie

application is intended to use any surplus in the source.”

Uhder _Eplication 11993 Frank Globin seeks to appropriate

'::2 7 cubic feet per second from January 1 to December 31 of each

- season from Cold Creek at a point within the SE% NWE of Section 11,
-T12N RlBE, MDB&N The use’ to which the water is to be applied is
described a8 "domcstic anﬁ mnnicipal including fire protaction with
N small-industrial_use“. fhe proposed place of use is described as : i

RALl Tahos; Tahoe Sierra'and_ad301ning future subdivisions", located




in portions of Sections 31 and 32 of TL3¥ M3% and vortions of

Sections 2, 3 and L of T12¥ R13%, . D24, "containing 1,555 acres

more or less, all being rapidly subdividad and sold", The applicant
states that as a public utility serving the area mentioned on demand,
under regulation of the Public  Utilities Comission, he already
holds. an appropriative righi of 1.3 cubic feet per second, established
prior to 191h. He estimates tnat his water requirements will rise
from 1.8 cubic feet per second in July 1546 to L.5 cublc feet per

second by July 1962,

Protests

‘Application 1091k is protested as follows:

Frank Globin (initiator of ipplication 11993) protests that Apolicant '

' 'Johnson's prOposed apnroprlatlon would result in loss to nim during
 t“e summer months uf_"ar adaquats e.e odyﬁlj.for e+ CONSUMErS and
‘ugers §f said water and in the operation of the Al Tahoe Hotel apd.'
Highway Hoﬁel br me®, He bésas his claim of a right to the use of
'water upon "actual and continuous use of the wader of Cold Creek fer
many'years last past and prier to December 1L, 151k for domestlc

“.'purppses. As to the exient of his use he states:

s "The present use: is dlstr1butlon to about 70

-.indepenﬁant water users who have homes at EL Tahoe;
for the =1 Tahoe Hotel and,Hlvhwav Yotel; both :

. operailed by me; for use in the laundry, store, garage,
service staulon and other purposes comnected with said
hotel businesses. Water is used partlcularly during-
the months from about April 1 to November 1 of each
year; said use has been continuous each and every year, -
and tbe sane commenced ‘prior to 191k, "




He describes his point of diversion as being located_approx—f"
imately 300 to 400 yards below Applicant Johnson's proposed
point of diversion and he states that the protest may be dis-

_ regarded and dismissed: |

_ #If applicant guarantees that there would be no
interruption at any time of the vear in the use of
said water for domestic and other purposes by me
individually and by the cor-umers of said water
company, and that the amount of water that has been
heretofore used would not be restricted or limited.®

- The Globin protest contains a supplemental statement as follows:

"Frank Globin 1s and has been taking water from
Cold Creek by means of a diversion dam and a 22-inch
intake at said dam, The water is then carried by a
9-inch pipe approximately 5 miles te F) Tahoe ....
There the water is sold to approxdmaicl; 70 home
cowners for domestic uses and consumption, The dis-
tribution of said water is subject to the rules and
regulations of the Railroad Commission of this State.
At the present time there are approximately 22 addi- - _
tional persons who have made application for the use of
‘the water in their homes for domestic purposes and it
is expected that there will be many more and additional
applications made next year. . . . During the summer
. months from June 15 to September 15 he has an average
‘of about 300 guests at his hotels daily. . . . During
the summer months when the cabins and homes are occupied
~ and the hotels filled with guests, and when the flow of
water in Cold Creek is low, Globin uses and has used
substantially all of the flow of said creek for the
- domestic purposes above mentioned. The use of the S
water and the diversion rmade from Cold Creek has been S
~in force and effect for many years and prior to 191&.:
‘Mr, Globin has acquired, by conveyances; certain L
- rights on the real property known as the 'Sierra Housé'
fproperty, which: include, among other righta, the rigzat -
of way for a pipe line and diteh ... right to enter
upon -said property to maintain or build ... and right -



to construct and maintain a reservoir. If applicant's
application were granted it would only tend to inter-
fere with the vested right to use said water for
domestic purposes by Globin and the other consumers ...."

Elwood Johnson protests that the diversion proposed by Stella
V. D. Johnson |

® ... would cause a shortage of water in the stream
after July 1 of each year which would deter me frem

the irrigation of lands which have been irrigated

from this stream for a period of at lezst 40 years
- eee On the so-called Martin lands, the Sierra Heuss,

the point of my diversion being approximately one-quarter
of a mile below applicant's point of diversion ...

Protéatant Elwood Johnson bases his claim of & right to divert
from Cold Creek upon "use prior to December 19, 1914, riparian
" claim and prior division of the waters by users thereof”, As
~ to the extent of present and past use he states: |

"For over 40 years the protestant by himself and
predecessors in title have irrigated approximately
100 acres of land, commencing generally on the lst of-
July and continuing through the growing season for the

~ purpose. of growing grasses and pasturage.® .

As to terms under which his protest may be disregarded and dis-
missed he states: | |

: "The provisions in the agreement heretofore made
wherein the stream is divided 1/3 to Globin and the -
remaining 2/3 divided between the applicant with 2/3 -
. and the protestant with 1/3. Protestant will agree. . = .
. to withdraw protest if rotation of the use of water .
‘could be made after July 1 of each year, giving to .
each time of use and use of water as their interests
may appear; this to be adjusted and regmlated under
control of the Division of Water Resources ... with .
proper division boxes to be installed in the stream
at the expense of the parties concermed.” '




Washoe County Water Conservation Distriet states as its basis of

protest:

_ "We as a signer of the Truckee River Agreement
have acquired certain storage rights in Lake Tahoe
for the construction of Boea Reservoir. Such storage
is predicated on the Tahoe watershed inflow and any
acquisition of any inflow depletes the over-all stor-
age in the lake., :

It.bases its claim of a right to the use of Cold Creek waters
upon "ﬁrior rights_é: the Government and.this District by virtue
of the 1915 Decree and the Truckee River Agreement", As to its
present and past.use of water iﬁ states:

. "Water has been used for vested water rights
-8ince the year 1861 to users in this District. The
Government appropriation of storage waters of this
lake is now used by the Sierra Pacific Power Conpany,
the Truckee-Carson Irrigation District and by tnis
District by virtue of the Truckee River Agreement.
Any further tributary appropriation to the lske would
decrease the supply now being utilized by the above
named organizations.,t _ . S _

].Sierra-Pacigic Power Bompany asserts in its protest:

. "Protestant is the owner of rights to the use
of the waters of Lake Tahoe and the Truckee River
and their tributaries and is and for many yeara
last past has been in the exercise of said rights.

- .. "Protestant's use of sald waters is as follows:
~ generating electric power at the five (5) plants on
the Truckee River ... ; domestic use in the cities
7 of Remo and Sparks; and irrigation use upon lands = -
©- .. lying under the Highland Ditch in the State of Nevada.® -




For a more detailed description of its water rishts ... protestant

‘then refers to and makes a part of its protest the Final Decree in-

the action in the District Court of the United States, in and for
~ the Districf of Nevada entitled: "The United States of America,
Plaintiff, vs. Orr vater Ditch Company, et all, Equity Docket No.
The protestant asserts fafther:

*A11 of the water of Cold Creek is necessary to
satisfy the storage requirements in Lake Tahoe as set
forth in said final decree ...,. 411 of the waters of
Lake Tahoe and its tributaries are fully approcvriated
and are required in order to satisfy such appropriations,
and no basis for further appropriation exists ...."

Truckee-Carson Irrigation District protests for the following
reasons:

_ ®A11l of the natural flow of the Truckee River -
and its tributaries has been appropriated for many
years last past, and during ail of that time such
waters have been put to beneficial use. There are
no unappropriated waters in said stream system . . «

"311 of the natural flow of said stream system
is required for the irrigstion of lands under the
Newlands Reclemation Project of the United States and
other lands in private ownership possessing similar rights
of diversion and use, and, in addition thereto, except in
cccasional years, it is necessary to utilize for said
purposes all of the waters artificially atored as afore- .
- said in Lake Tahoe; and in many years the entire natural.
flow of said stream system and the entire artificial
" 'storage in Lake Tahce have been insufficient to properly
 irrigate the lands which have been entltled to the use
- of Hater fram such SOUrces. v o

_ nIf applicant should dlvert and use any of the waters -
as applied for the water shortages above mentioned would
be aggravated and increased .... _
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"The waters which this protestant is entitled
to divert ... are also used for thes operation of a
power plant at the Lahontan Dam ... and such opera-
tions would be hampered and curtailed by such diver—
sion and use on the part of the apglicant.

"Protestant claims a right to the uses of water
from the source from which applicant proposes to
divert which right is based upon the following:

'{a} The right of the United States to
store in Lake Tahoe all waters which naturally
flow into that lake, both surface and under-
ground, with a priority as of the year 1903.

- '(b) The right of the United States to
divert water from the Truckee River and its
tributaries to the extent of 1,500 ¢.f.s.
with a priority as of the year 1902, for storage,
irrigation, power and domestic use upon the ...
Newlands Reclamation Project.

_ o S t(c) The transfer of possession ... of

. . works to the Truckee-Carson Irrigation District
ess all as set forth in a certain contract
between the United States and protestant
dated December 18, 1926,1n

Application 11993 is protested as followa:

Stells Van Dyice Johnson (initiator of Application 10914) protests
the appiication, stating in part as follows:

"I have prior rights on the source applied for
- both under the riparian law ... as well as rights
by appropriation ... , both existing prior to the
adoption of the Water Code of California and by -
- prior application to appropriate under the existing
Water Code. There is usually a critical shortage
of water for my existing uses particnlarly during
the grazing and irrigation season. Further appro-
priations would invade and impesir my prior rights.




"Due to the critical shortage of water during the
veriod of the year when apolicant rroposes to use water
in greatest quantiiy I feel that the rrotest should be

sustained and the avpplication denied. The waters of
Cold Creek have been diverted and used by protestant
and her predecessors in interest continuously for more
than 50 years last past.”

Elwood Johnson protests on the same grounds as set forth in his

protest againsﬁ Aprlication 10914.

California State Fish and Game Commisgion protests, alleging that

the proposed aprropriation would result in

"destruction of trout, procerty of thé State of Cali-

fornia, because the amcunt of water to be diverted

++s 18 greater than total flow of the stream at times";
The protestant Commission alleges further that "trout spawn and
are present in Cold Creek and are planted there bj the State". It -
states that its prote.%,t may be disregarded and dismissed if such
befmiﬁ as ma§ be issued contains a élause requiring the applicant
to bypass 2.5 cubic feeﬁ per second or the natural flow, whichever
‘ is'leést, past the proposed point of diversion for the protectial
of fish life. " |

_ Truckeehcarson Irrigation District and Sierra Pacific Power Company

"protest upon substantlally the same- graunds as set forth in their’ o

'fprotests agalnst Anpllcation 1091h.
8 -;'Answers*

Answers to protests against Application 10914:

Applicant_JohnSon-answers the protest by Elwood Johnson by stating-




that the appropriaiion-ahe is seeking would not prevent that pro-

testant from continuing the use of water "to the extent of the
quantity lawfully appropriated and/or used upon his said lands’.
As to the protest by Frank Globin the answer sets forth:

: "Applicant admits that Frank Globin has a certain
- right for the use of a limited and reasonable anmount of
water for demestic purposes at Al Tahoe but states in
this connection that the amount of water which is being
diverted by Frank Globin for domestic vurposes has
increased since his right became fixed and established
and that the amount so diverted is each year being
increased by protestant in ordsr to serve third parties
who are renting units either in the hotel or as inderendent
units as well as for the various independent businesses
which have been established at Al Tahoe.

The amount of water in the source varies from time
to time uepending upon the snowfall in the mountains and
as a consequence applicant's prior rights to the use of
the water have suffered from time to time because of the
increased use of water by protestant ... without ,.. lawful
right. That at intermittent times the mrotestant has wrong-
fully diverted water from said Cold Creek to the irreparable
injury of protestant.® _

The answer to rrotest by Washoe County Water Conservation District
cqntains statements as follows:

. FThe'appiicant‘séeks to beneficially use unappro-
priated water only.  The protestant is making claims
for water whlch it has not 1egally appropriated.

. .  “Applicant denies, accordlng to information and
: belief, that the protestant has any title whatever to
. any uater or water rlghts in the ~source of supply eeee .-

: “Applicant further denies that any title whatever . .
to the water supply involved by virtue of the so-called .
1915 Decree is vested in protestant, and alleges that
~ said protestant is not the real party in interest to
any water or water rights in the source applied for,
or in Lake Tahoe ..es
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"That applicant herein is not a party to the
so-called 1915 Decree, nor any agreement referred to
in said protest and the same are not binding upon the

applicant.®

Extracts froxz answer to protest by Sierra Pacific Power Company:

" e.. applicant states that she was not and is not
& party to the suit referred to ... and states that the
purported decre2 in said cause i3 not binding upon
applicant in any way or manner and is wholly lnmaterial
as to her.

¥ «.s the applicant ... alleges that she is not
bound by the purported final decrce ... in that she
was not and is not a party to sald suit.®

Extracts from anawer to protest by Truckee-Carson Irrigation

 District:

"Arplicant alleges that large quantities of water
of the Truckee R:Lver flow to waste in Pyramid lLake each
year,

. PApplicant ... states on information and belief
“that pmtestant ees OWNS no water or water rights
whatever in the Truckee River or in Lake Tahoe or
its tributaries.

MApplicant ... denies ,., that all the natural
flow of said stream system is required for the irriga-
tion of lands under the Newlands Project, or that it
‘18 necessary to utilize for irrigation purposes all the
"wa.ter alleged to be artiflclally stored in Lake Tahoe.

"Applica.nt s alleges -+s that 'I‘ruckee-Ca.rson
- Irrigation District has no title to any waters in
Lake Tahoe or its tributaries upon which to found a

- elaim of right. ent.:l.tling it to protest this a*onlicat.:.on. |
.&nmrs to protests agaiust Apphcatlon 11933 contain s

statemnts as followa
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' ' In answer to protest by California State Fish and Game Cormissions
"Denies that the mranting of Arplication 11993
would destroy trout ... and denies that the amount of

water applied for is greater thanm total flow of the
stream at any time.

"Alleges that the allowance of said acvplication
will in no way interfere with the flow of the natural
stream to the extent that any fish therein planted
«+s will die for lack of water; that at all times there has
been and there is sufficient and abundant water to permit
the allowance of the application without material injury
to protestant's rights.t

In answer to protest by Elwood Johnson:

"Denies that the granting of Application 11993
will cause a shortage of water in Cold Creek after
July 1 of each year, or at any time. : '

"Denies that said Elwood Johnson would be deterred
in any way from irrigating his said lands.

. _ . "It is not the ‘intention of applicant to in any
: . - way interfere with the use heretofore made by said
Elwood Johnson of the said waters of Cold Creek cese
but appliecant alleges that the granting of his applica~
tion will in no way interfere, restrict or minimize the
. rights that said Elweod Johnson has heretofore actually
made of the waters of said Cold Creek."

In answer to protests by Sierra Pacific Power Company and_Truckee~
Carson Irrigation District the applicani denies that those protestants
* 'have any right to the use of waters of Cold Creek and asserts that
- the appropriation he seeks will in no way .interfere with rights of
thgae'protesﬁants on- Truckee River. '_ '
7In“;nswef'té'protest-by Sﬁalla-Vén Dyké Johhsnn: : _
©© "Denies that this protestant has any prior richts
. to the waters of Cold Creek except such amount that
she has heretofore diverted for a lomg mumber of years
last past to irrigate about two hundred acres of land,

- L said point of diversion being upstream from diversion
. ' : ' of applicant; . . o



"Denies expressly that there is, or usually is,
a critical shortage of water for the exiasting use of
protestant, particularly during the grazing or irriga-
tion season or at any time; denies that the granting of
the application would invade and/er impair any prior
rights of protestant except her rights as hereinbefore
specified;

"That while it is true protestant and her predecessors
in interest have diverted some of the waters of Cold Creek
at a roint of diversion above apolicant, the amcunt diverted
and actually used by orotestant has been insignificant and
has during said pericd been put to very little or any ben-
eficial use; but applicant proposes to use the waters applied
for for domestlc consumption and use by perscns owning
swmmer cabins at Al Tahoe and the surrounding territory;
that the granting of said application will in no way affect
any of the claimed or vested rights of said protestant

Hearing Held in Accordance with.the Water Code

. Applications 10914 and 11993 were completed in accord-
_ance with the Water Code and the rules and regulations of the
Division of Water Resources and being protested were set for haar-
ing under the prov131ons of the California Administratlve Code,-'.
Title 23, Waters, on Tuesday, July 7, 19535at'10 o'clock a.m. in
Room 10, Public'-Woi—ks-Buildjng, Sacramento, ‘California. Of the
" hearing the applicants and the protestants were duly notified.
 The hearing Opened~at the-time and rlace designated was continued.
. te September 15, 1953, reopened on that date and extended: through ;:4
__ -the next. | |

The hearing ﬁeSSidn July 7, 1953 was limited to prelim-

" inary discuséion'and no testimony was taken. The hearing was then




continued to Sepiember 15, 1953 in order to enable the parties to
explore further the possibility of settlemeat of the matters in
controversy and to enable further measurements to be made of the
flow of Cold Creek. _

 On July 24, 1953$Ap§11cant'Johnson submitted a petition
to amend Application 10914, that vetition reading in part as follpws:

"l, I ... hereby petition to amend my applicaticn ...
by reason of domestic purposes to which this water can at
present be used and also future domestic use arising out
of subdivision development ....

: "2. 1T hereby present a list of developments ... all

in Section 33, Township 12 North, Range 13 East, M.D.B.& M.
~ These properties are immediately south of the highway near

Bijou, California, and at present can be served with water

from Cold Creek by the 'Big Ditch!,.. together with its

" lateral extension ....

a. Properties sold ,... {12 houses on 14 acres
listed).

b. Fental properties .... (7 propertiss listed).

¢. The following property was sold by me for sub-
 division purposes .... (30 acres in Section 33,
110 acres in Section 2). It is my estimte
that about two-thirds ... of the 140 acres eould
be served by the ®ig Ditel ,.. and the {(remainder)
- by pumping and constructing a lateral ....

d. The undersigned has also used water from Cold .
..+ Creek by means of the 'Big Ditch! for a nine
hole golf course . , . In Section 33, 35 -
- acres; in Section 3, 4 acres; in Section 2,
20 acres. - o s ' -

. "3, T also earhestly‘petition_to-cbnsider"potential
- developments for domestic use on my property during the

.- next 5 to 10 years «+e a5 foliows:



a. In Seetion 33 ... & acres ... hotal and
rented unit.

b. Certain lots ,.. in Secticn 3 .... ({(enumer-
ated in the document and totaling 337 acres).
A portion of these lands (about 202 acres) are
the same properties (as described in Acplica-
tion 10914). According to my estimates about E
273 acres of these lands are riparian ,.. to
Trout Creeic, '

¢. Also in Section 2 the following properties
lent themselves to subdivision .... (a total
- of 170 acres).

: nh., At the grehearlnz voe it was sugzested ,,. that
I state what lands ... were riparian lands. After an

examination ... I hereny state that in my opinion the
following lands are riparian to Cold Creek and/or Trout

Creek:

Lot Riparian acreage

East % Lot 5 20

East 3 Lot 6 - 13

East % Lot 10 40

East 3 Lot 11 40

- 2 Lot 12 40

Lot 13 40

Total .'_a' - 193
' "WHEREFORE applicant hereby petitiona that she be
permitted to amend her application to include the above

allegations and statements concerning domestic use of
water of rlparian rlghts esea B

The petitiﬂn to amsnd Applieaticn 1091A.Has protested by ER

.'fFrank Globin whn denied the petitioner's allegations and stated.

"Protestant hereby refers to his prntest heretofore
filed herein and by such reference adopts the same for
all purposes as a protest and objectlon to said amended
application hereinabova referred to.t . '




Hearing Testimony

At the hearing session of September 15 testimony by

witnesses included the following:

' Raymond Nesbit testified (pages 8 to 24 of transeript) to the
effect that he made certain streamflow measurements between July 21

and Septembér 8, 1953 at points as follows:

a. = Inflow into Applicant Clobin's upper pond

b. =~ Inflow into the Stella Johnson ditch

¢. ~= Gold Creek above 21} diversions

d. == Flow over weir between Applicant Globin's ponds

e. — Flows over ocutlet weir into the Elwood Johnson ditech
f. == Flow into the Globin pipeline

. Witness Nesbit testified that according to his measurements the

flows at the points mentioned, in cubic feet per second; were:

T
1]
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[ ]

LI ]

LX)
a4 ]
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Date . A

A 372 386 2638 276 213 0.6
/28 3.56 . 465 23.45  2.64 |
- 8/5 3.5 | Le5T  19.48 3,09 2.56 0.53
85 336 A3l 17.02 3.09 240 0.9
819 33 h;lb.:ﬁf - '_2.33_.-'_3;32.._~‘d.51;_
&/ 340 385 L1 283 240 043
98 - 3.10 3.6 1312 2.6h 2,13 .-O..'S:L.
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Witness Kesbit testified further that he estimated flow at Point C
on Septerbar 13, 1953 to be 10.65 cubic feet per second, that on

September 8, 1953 Cold Creek, about one~fourth mile above its'jqnc-

tion with Trout Creek mgasured 5.98 cubic feet per second, that in
. his judgment the low flow for the year would be about 10 cubic feet
per second and that "the stream will start to increase very shortly,
if it hasn't now, because of the cold nights".

Stella V. D. Johnson, applicant, testified (pages 27 to 86 of tran-

seript) to the effect that she owns approximately 1,000 acres within
'Goid Creek and Trout Creek watersheds, that she is the widow of |
1Knox Johnson ﬁho died in 1931, that she has been familiar with the
-locality in question sin?e 1918, that the 1,000 acres that she owns
represenis purchases by her.husband's father, Chris Johnson,_Sr.,_
from Charles Sibeck and.Gafoline Sibeck, thét the purchasés wers
two in number, the first on September 13, 1934 {sic)} and the second
on June lé, 1908, that Chris Johnson, Sr., died after 1912 and his
i'_'p'mperty’weht. to Knox Johnson, who uas.Applicant Johnson's husband,
and - to Chris Johnson, Jr., who was Eluood Johnson's father, that by o
deed dated Mﬁy 1&, 1931 Knox Johnson granted hls share of Sald
::_proparty to her (Stella Johnsan) and also his Bhare, an undivided
" half interest in the Mhrtin Ranch that by quit eclaim deed dated

May 24, 19&O_Chr1q Johngon, Jr., granted her (Stella Johnscn);all--

17-



of the Sibeck property and she in turn gave Chris Johnson, Jr., a
quit oleim deed for the Jacgques or lMariin place, about 1,400 acres,
that according to her understanding her proPe:ty when deeded had
cértain rights including riparian rights pertaining to it, part of.
thq property facing on Cold Creek and part on Heavenly Valley Creek,
that the-i,LOO-acre Jac@ues or Martin place, known alsc as'the_Sierré
House Ranch, passed by aeed dated September 19, 1912 from Mary G.
Jacques to Chris Johnson, Sr., that the deed last mentioned, accqrd-
ing to her:underétanding, reserves to the Jacques Estate and its
a351gns certaln rights of way and a rlght of up to 1/3 of ‘the flow
of Cold Creek that according to her understanding that reservation
1s the basis of'Frank Globin's present right, that the Sibeck lands
were paténted in 1866, 1872, 1873 and 1874, Witness Stella Johnson
testified further to thé'effect that sinee 1931 ghe has euned and managed
and has perscnally super#ised, part timé; the irrigation_gf=both_the.-
.Sibeck.pléce and the Jacques place, that she is a pfactical irrigator
:-and farmer and thoroughly knows the cattle business, that in 1918 when

she first knew the property some 500 acres were under irrigation,

thst. on the khole, as:Lde from occasional dronths and minor varia.tions
.of water supply, about the same acreage has ‘been 1rr1gated right along,-
'that irrigation has. mnstly been by wild flooding partly by sub- |
'-irrlgatxon, that waste has been smaLl that no experlenced zrrlgator

'could irrigate bettar, that soms 193 acres gxiher property are riparian_
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to Trout Creek below the junction with Cold Creek, that of that
acreage about 100 acres could be irrigated by graviiy, that the golf
course is about 59 acres in extent, that it has been irrigated from
the ditch sinca 1927 or 1928, that she has started te develop about

8 acres ﬁdjcining the golf course, that éﬁe has built houses and apart-
ments therecn to take care of 40 people besides hired help, that when |
she can get the money.she expects to build non-housekeeping units and
a hotel to accommodate a total of 150, possibly 200 people, that that

. development could be served from Cold Creek but is presently served by
wells, that wells in the loﬁality serve satisfactorily if they are
properly cared for, that when demand is sufficient, a.certain-hoo
aére§ of her property'wiil warrant subdividing, that one object in
applying for water is to beautify that area to improve its salability,
 that with the 2.5 cubic feet per second applied for she can irrigate

certain lands along Trout Creek whlch cannot otherw1sa be 1rrigated.

~ On cross-examination Applicant Stella Johnson testified (nages 57 to

8L of transcript) to the effect that the deeds earlier mentioned

- made her sole owner of the Sibeck property and Chris Johnson, Jr.,

sole owner of nearly all of the Martin prOpert33 also called Jacques
Estate or Sierra House Eanch that in 1918 she was not a resident 01 1

the locality but v1sited it for . several weeks and travaled ovar it

'_fraquently by automobile and on horseback, that between 1918 and




1931 she visiﬁed it every Sunday or every alternate Sunday, that
her land is riparian te Cold Creek below but perhaps not above its
confluence with Trout_Gfgek, that the ditch by which she now diverts
from Cold Creek was in existence in 1918, that the ditch ends at a
point near Bijou, that the flow in the ditch is more or less constant
during irrigation seasons, that a certain amount of water reaches
the end of the ditch and runs out onto the meadow, that the diteh is
supplied in pﬁrt from Heavenly Valley Creek but mostly from Cold Creek,
that the ditch has been repaired from time to time and a new culvert
inétalled, that the capacity of the ditch has not been increased how-
ever, that Mr. Globin's diversion ditches, reservoir and facilities
| " were used prior to_192h:£o take water to the old Ai Tahoe Company, that
there was a ditch and pipe line in 1918, that'the pipe line anﬁ the
point of diversion are located in the same place now as then. On-_.
recross-examination (pages 81 to 86 of transcript) Mrs. Johnson
.ﬁestifiéd to the effect'that she considers that she has a pfescrip~
'tiva right to divert Cold Creek waters to certain lands not riparlan

- to that stream, such uater having been so used since prior to 1908,
: that Ghris Johnson, Sr., at one time-owned-both the'Sibeck place and _
the Jacques Estate, ‘that on his death in 1912 or 191k that pcmperty

| went to Knox and Chris Johnson, Jr., in common ounership, that in
.-1931 Knox's half interest went to her (the witnesz), that after l9h0

it was not jointly owned that in 1918 the ditch appeared to have
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been in use for a long time, that the works leading to the AL
Tahoe Company had the éamg appearance, -

Fred Dressler testified (pages 87 to 102 of transeript) to the

effect that he has been in the cattle business for 40 years or

more, that he has maintained mountain meadow properties like the
Stella Johnson property, that he is familiar with the Stella

' Johnsen property and has visited it and examined it several times,
that the Stella Johnson lands are irrigated in the mame manner as
are other mountain_meadow'lands, that the'best'possible use is

made of water in irrigating, that the supply carried by the ditech
appeared about correct for the amount of land under irrigation,

that no wastage ﬁas‘ﬁpparent, that 2.5 cubic feet per.second is
about the right amount to.aﬁply to the.EOO acres that Mrs. Johnson
proposes‘to_irrigate, tha€ he-is.a close friend of.Mrs..JohnSon but
that his ﬁpinion is not prejudi;ed on that accoﬁnt, that his opinion
is from the viewpoint of a.cattleman,-that there.are occasional Spots'
- on the Johnson property where water "pools up" due to unevanness of -
‘the ground surface, that water grass growa in such areas, that the
_-condition is not noticeably dif!erent now from what 1t was in l9h?,

'that the. vegetatian lndicates that the lands in qnestlon have been

' _irrlgated far a long time, that on freqnent visits during the past

20 yegrs he has noticed the place to be irr;gated,.the dltch_often.'..



full, but he has not noted eany increase in the amount of land
irrigated.

Georze Smith testified (pages 103 to 112 of transcript) to the

effect that he.is an old friend of the_Johnson family having known |
Knox Johnson, Knox Johnson, Jr., and Mrs. Johnson for a periéd
commencing in 1923 or 1924 when he lived at the Sierra House, that

he took care of the Johnson Ditch until about 1932, that about 500 -
acres.were irrigated at that time under the Johnson ditch, irriga-
tion extending from June to September, that water was diverted into
the Johnson ditch at a point above the Globin Dam, that in his opinion
good methods were used in farming and irrigating, that the land irri-
- gated was.naﬁiie mountai@ pasture, uneven as to surface, that some
waﬁer.grass is bound to grow when irrigated land is uneven, that the
land that isrnow:the goif course was then_uet.and that there wﬁs a

. good deal of water gfass onﬁit that its.condition was due to water '
backing up from the lake or due to springs or to natural obstacles

to drainage and was not due to excessive irrigation, that the method
followed in 1rrigat1ng is the only practlcal way there is, the season
_being too short to justlfy the cost of leveling, that he is spsaking

- . from the V1ewpoint of a cattla man,

 Knax,J0hnson testified (pages 113 to 131 nf transcript) to the effect

' that he is Stella Johnson's son, - that he has 1rr1gated Stella Johnson 8

.lands . since abont 19&0, that the Stella Jchnsan.Ditch heads about. 100




-

feet above the Globin intake, that a new headgate has been installed
recently at the head of the Johnsonm Ditch, that it is the metal

culvert referred to in earlier testizony, that it affords better

control than the wooden box it suﬁplanted, that the level of the

water in the creek depends not on the headgate but upon a temporary

" rock dam which is renewed each spring, that the ditch is about 5,000

geet long, that the water flows all the time but to -different places
at different times, that the system of irrigation is the same tﬁat is
used by almost everybne in the loeality, that it is the only practical
and economiéal way to'irriéate that type of land, that the expense of
leveling is nét warfanteﬁ, that when the sod 1s broken it takes mﬁny
years for grass to grow again, that the ditch has never been.enlarged,

that an even flow into the ditch is maintained as far as possible by

adding rocks to the dam as the flow of the creek diminishes, that the

200 acres that Hrs..Johnson-hopes to irrigate under Applicatian 10914
will require an additional 2.5 cubic feet per second at least the

land belng hlgh and sandy and very noor, that it reqnlres a nearly

continuous application of water for the. first few years in order

~_that a sod may'form, that in meadaws water grasses sometimes occur

v vwhethar the 1and,is irrigated or not that they are due to standing

'_water which may result from faulty'drainage, that at tha lower end

.of the golf conrse there is a backing up of water which causes a rank



growth, that there are some underground springs and some water grass,
that the condition is not.caused by the ditch, that the cattle eat all
of the feed there every fall, that the first plan is to develop the
8 acres in Section 33, that the long range rrogram is to develop the
flat country between the meadows that will be subdivided some day,
that_growﬁh may warrant subdivision within 10 or 15 years, that such
subdivision could be served by the "same water" served possibly'by_pipe,
that the matter would have to be gone into with the public utilities
and engineering and sanitatibn features congidered, that enough water
is allowed to pass the Stella Jéhnson intake to satisfy Globin's needs,
Elwood Johnson's needa and "our®" riparian rlghts on Trout Creek, that
in dry years from 1 to 2 cubic feet per second pass the Globin intake,
that the golf course has been improved since 1940, that it is patronized
by from 50 to &0 players on week days, by more on week ends, that it .
. may ba further improved and extended with a view to tournament play,
that atreamflow in 1953 is judged to be 10 per cent above normal,
| At the hearlng session of September 16, 1953 Attorney Orrick
_made the fbllouing statement {pages 132 to 13h of transeript) in behalr.'
of” Sierra Pacifle Power Gompany, Washoe County Conservation Dlatrict 4
'-_and Truckea-Carsan Irrigntian Dlstrict. . _ |
| "It is our contention that all the watera of Cold
Creek are appropriated and that there remain no unappro-

priated waters in the stream or in any other streams -
tributary to Lake Tahoe. Our rights are as set forth



Nr.

in the protest and the other documents referred to in
the respective protests filed »~n hehalf of these three
protestants.

" ... it is not our policy to actively contest
applications for demestic use of water in the Lake
Tahoe watershed. We are anxious to see the area
developed .... e have accordinely entered into an
agreement with Mr., Globin vursuant to which we have trans- '
ferred and conveyed to him an irrevocable license to
use for domestic and comnercial vurposes only two and
seven-tenths second-feet of water to be diverted from
Cold Creek .... 'We have made also a similar offer to
Mrs. Johnson to use water for demestic and cormercial
purposes only and that is in accordance with our general
policy and with the policy as stated in the Joint
Enginecers' Report."

examiner then inquired

#Mr. Orrick is it our understanding that this
agreement which you have filed in the proceeding is
a withdrawal of the (rrotests) ... against Mr. Globin's -
application?®

Orrick replied

'No, it is not, Mr, Examiner. We would continue
our protest to any flndlng that there would be any
- unappropriated waters in Cold Creek."

: examiner inquired '

"As far as you are concerned, this is a releasa
of claim to that much water, is that what ybu mean?"

' Orrick'replzad

_ "Wbll, we. transfer our rlght to that addltlonal“_
uater. It is water that is in addition to the water
to which Mr. Globin is already entitled "

_examlner then_stated




"The agreement will be made a part of the official
record and considered in the iigzht of the exrlanation
herein made in our findings on the applicatisn,”
Mr. Devliin remarked
‘" take it when, as and if Mrs. Jshnson should
develeop that elght acres she testified to, your group
‘would be —-
¥r. Orrick replied
"We will grant a licenase for her to use the water
for domestic purposes, domestic and commercial rur-
- poses only . . » Not irrigation., We are quite ocposed
to any use for irrigation purpcses ...."
‘The taking of testimony was next resumed.
Frank Globin testified (pages 135 to 177 of transcript) to the
- effect that he has lived in the Al Tahoe area since 1952, that
he operates several businesses including a hotel, grocery, laundry,
~water utility, that his resort has facilities for-acccmmodéting
-about 500 people, that hé normally has a "capacity house" in July
and August, that as a public utility he supplies water to all of
the resort activities, that his facilities include a 15,000,000
_:gallon reservoir, an intake structure, about 16, 000 lineal feet of

'f10~inch pipe and some 10. miles of distribution aystem pipe of various-

'”-dimsnsions, that his system serves 43 to 45 fire hydrants and that

g .umre hydranta are to ba installed. As to'the-scope of his_aervies=
_he atates further. : | |

_ riglnally we sunnly Al Tahoe, In 1949 we abaorb

2 smaller utility, Bijou Pine, with an average number of

cuatomers around 150 homes, 7Two years ago we extended
our service at the request of Young Brothers of Bijou.
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We extended our service towzrd lakeside an additional mile
and a half. We supply at the present time a large resort
already including the camp zround of Zl Dorado which has
facilities to accommodate fifteen hundred people. ie are
serving Lake Glen Villizze which has maybe thirty larcze
cottages. %o have several erccery stores alonz Highway
50. We have on file with the Public Utilities Commission
& map covering the area in which we are serving at the
present time. That includes all the territory arocund
Bijou, six hundred feet from Highway 50. We have made
plans for extension of the main line at the request of
consumers accoerding to the rules and regulations of the
utility.”

Further testimony by Witness Globin was to the effect that his system
serves 450 consumers, that 75 applications are on file for services
to additional.consumers, that demand for serviﬁe has more than doubled
within the last five ye&rs, that population in the last five years hasa
increased 600 pér cent, that his present supply is insufficient to
serve all the people who want service, that in the immediate future
his main mist be increased in size from 10 inches to 18 inches, that
'_the water he serves-is used for domestic and commercisal purposes;_'
that under the_ruleé-of the Public Utilities_Commiasion he is.obligatéd
to sérve”gll,cénsumers located within his_terfitory including Stella
Johnsan'ahd Elwood Jéhnsqn, should they so request, that Elwood

. Johnsdn has requested sar#ice to lots in his'subdivision, that he

" (the vitness) doea not think he can furnish that service without

:increasing the.size of his transmission 1ine, that in his judgment SR
- the flow of Cold Creek has been a little above normal during 1953,

~that withln his experience there has always been water at his point

of divaralon, that in 1924 Al Tahoe Company was & going concern and




was supplying water to 27 families, that the transmission line that
then existed has been relocated, that the ?oint of diveraion in 1924
- was the same that it is today, that it then zppeared to have been in
-existence for a long time, that he (Globin) owns no land on Cold Creek
‘but has rights to 60C feet on each side of the Creek ~- "rights to
_.build a power plant and a powerhouse, reservoir, telephoné company
and anything I want™ -~ that he and his predecessors have'Been taking
the water since'l908, that "I own one-third of the creek“; that his
'deéd 80 states; that his claim of owneréhiprnf water is based upon his
predecessors' and upon the purchase of the uéter.right from -the Jacques
Estaﬁe,_that "a£ no time I can remember t6 be a serious shortage of
:Hater in Cold Creek", that he maintains and operates his water system
':all year round, mazntalnlng a continuous flow both in surmer and in
winter; that the flow of Trout Creek always reachnes Lake Tahoe, aven
in.dry yeara, bh&u Cold Creek heads in Star Lake wnlcn is supplied
from a “tremendous sprlng on the side of that mountain®.

Alfred S. Wheeler (an engineer of the Division) testified (pages 178

~to 181 of transcript) to'the effect that the 1.5 cubic feet per seédnd 3.
‘reported as: being used by Frank Globin on August 19, 1947, was ascertainsd
.:fby mnasuring the amount entering the Glohin ‘fleme or ditch and subtract—
_ ing the amount that was going into the Elwood ‘Johnsen' ditch.

G, H. xe;;g testified (pages 182 to 215 of transcript) to the effect s

"'"_that-he has.practzced_civil engineering since'1915, that in 19&6 Frank -
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Globin employed him to investizate his water system at Lake Tahoe, that

he fe-investigated the situation in 1953, that on September 14, l946
the flow entering the.Stella Johnson ditch measured 1.3 second=-feet,
4thgt diversion was by means of a miner's inch box, that on June 28,
1953, he noted that the miner's inch box had been replaced by a
corrugated.iroh pipe with a slit gate at its head to afford'regulau '
tion, that it is of larger capacity than the miner's inch box,_that
o ou_Séptember 1, 1946 the flow entering the Globin pipeline measured
1.43 second;feet, that on the same date the flow of Cold Creek below
‘the Globin intake measured é-2/3 second~feet, that on the same date

‘the flow of Cold Creek at the culvert under the old Sierra House road

measured 10,3 second~-feet, that on June 28, 1953 he determined that 1.8._

' second-feet were entering tha Globin plpeline at about 9:30 a, m. and _
1.6 second-feen at about 5 p.m., that he calculated the eapaclty of

the pipeline to be about 1, 000 gallons per mimmte, that at present the
Globln syutem serves up to nearly 10,000 people during the peak summer
months, that it is doubtful if any larger number can be served through

. the exlsting pipeline, that on September 14, 1946 he did not measure

'?tha flow at the Stella Johnson ditch vhich however appeared to be rilled._

VfE tﬁ capac1t33 th&t 19L6 wns a year of lawar fiow than 1953 by'abont 10

3'.per cent.
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. Héaring Exhibits

Examiner's Exhibits

1. Aerial map of the locality
2, Map of Irrigation Project of Stella V. D. Johnson

Applicant Johnson!s Exhibits

Deed, 9/30/04, Charles Sibeck and Caroline Sibeck to
' : Chris Johnson

Deed, 6/18/08, Charles Sibeck and Caroline Sibeck to
Chris Johnson

Deed, 5/14/31, Knox Johnson to Stella Van Dyke Johnson

Déed s/za/ao, Knox Johnson to Stella Van Dyke Johnson

Deed, 2/19/12 Mary G. Jacques (Admr. ) to Chris Johnson
Applicant Globln's Exhibit -~ Title Report

Protestants' Exhibit —-— Agreement between the Nevada protestants _
: _ ‘and- Frank Globln

Briefs

Subsequent to the hearing, briefs were guhmittéd as

-'followa'

A brief on behalf of Stella V. D. Johnson (submitted November 5, -

' €;f1953) summariaing the history or the Jobnson property 1nc1ud1ng

'11,;uater rights, arguing that Anplicant Johnson has shown - certain 7

prescriptive rlght and certain riparian rights -and that her use of

uater has been. in accordance w1th annroved practice, assertlng that




Applicant Johnson's present and contemplated future domestic and

commngial_usés of water are consistent with the views expressed in

the joint report relating to the Lake Tahoe watershed by the Staﬁe '

Engineersof Nevada and California and issued in June, 1949, discuss~

ing Applicant Globin's water rights, present and prosvective, discussing

the residual amount of water in Cold Creek after all diversions, argu-

- ing that there has been no change in capacity of the Stella Johnson

dam or ditch since 1918. The last praragraph of the brief reads:

®In conclusion, Acplicant Stella V. D. Johnson rrays - |

that if the Division should make a finding that in normal
years there is surplus unarvropriated water in Cold Creek,
that in making any award thereof for the needs of the
Globin utility, that the substantive rights long astanding
of Applicant 3tella V. D. Johnson be considered and pro-

tected, including the plans for future domestic, commercial
and reecreational use of her property." .

A summary of position of California Department of Fish and Game
~ (submitted November 9, 1953) reads in part as follows:

"Rainbow trout and eastern brook trout spawn in this
creek and exist naturally. The Department plants additional-
numbers of these fish in this stream annually. Kokanee
salmon have been planted in the stream, and an effort is
being made to establish a run of this species in this

- stream, which would contribute to populations of this fish
present in Lake Tahoe. : . . _

o .;y,"Thia;;tréam is*mehtienad:as a trout fishiﬁg;sfréan_'
 -because of its accessibility to the large center of - -

~ recreation at Lake Tahoe, o _
| _ '”Appéqkimatély'the-loﬁerf2_miigs-015this stream
comes under the effect of control of its natural flow
by diversiens .... - Lo :




"we, therefore, recuest that ocur original orotest
be revised, in light of further information gained as
mentioned and that further recommandations be included
and noted as a part of our statement of position;

TAs pertains to Anplication 101S4: We
recomrend that if a permit is issued ... that
the following wordas be included in the nermit'
Permittee shall release 5 <fs or the natural
flow of the stream, whichever is lass, into
the natural stream channel past the point of
diversion for protection and maintenance of fish
life..

'As pertains to Application 11993: We
recomrend that if a permit is issued ... that
the following words be included in the vermit:
Permittee shall release 5 c¢fs or the natural flow
of the stream, whichever is less, into the natural
stream channel past the point of diversion for
protection and maintenance of fish life.!™

A reply brief on behalf of Elwood Johnson (submitted November 25,

1953) sets forth that it is addressed to the contentions in the

. applicants’® opening briefs and that he (Elﬁood Johnson) feels both
. #pplications to be premature as to quantity based upon need. ' It .
éontainS-amcng others thé following passages:

"It would ... seem that both appllcants have
accepted without dispute the figures of Mr. Nesbit
«v+s .From these figures it is qnite apparent that
the requests of both Stella V. D. Johnson and Frank
Globin are excessive in view of the present amount

-used by each of the applicants, and in further view
of the failure of either: applicant -to: show'any'and o
B certain future neeﬁ. L _

_ %It is the su#gestlon of this nrotestant that
the waters of Cold Creek should be diverted to the
best poasible use in the future. As it appears in
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the records this vrotestant is as interested as either
applicant in the develorment of the Tahoe area from

a commercial and residential standpeint and feals that
ultimately the waters of Cold Creek nay te completely
essential for the satisfaction of these purposes. How=
ever this protestant further feels that at the present -
time it would be impossible to in any way fix a definite
amount for either applicant and that to be sauitable
this Commission should await actual developments prior
to assigning definite portions of the water of the creek
-to any applicant.

A reply brief on behalf of Frank Globin (subzitted November 25,
1953) contains among others the following passages:

"A careful reading of Applicant Stella Johnson's
brief fails to disclose upon what grounds, if any,

- Stella Johnson is opposing the apprlication of Frank
Globin. By her failure to point out her opposition,
we must assume that she is conceding that the use to
which Frank Globin desires to put the additional water
he 1s seeking is both beneficial and economical and
would greatly ald in the over-a2ll development of the
South Tahoe area.®

"In support of her own application Stella Johnson
has made several fallacious statements and arguments .... "

- "It is the contention of Applicant Stella Johnson
that Franit Globin does not own a vested right to one-third
of the full flow of Cold Creek but that he owns something

less than one-third .... She bases this conclusion upon ...

the false premise that at the time of the conveyance by
the Jacques Estate to the Al Tahoe Investment Company a
portion of the full water rights upon the Sierra House .
- Ranch had already heen,divested esss The language used
- in both the Jacques econveyance to Al Tahoe Investment
Company and to Chris Johnson, Sr., does not support ‘her-
position. The language of the two conveyances very
positively reserves to the Jacques Estate one-third of
the water which may run at any time in’ the creek; not
one-third of something less than all .... This was the
interpretation placed upon the conveyances by Chris



Johnson, Sr., the predecessor in interest of Stella
Johnson. At the time Chris Johnson, 3r., purchased
tne Sierra House Banch from the Jaciues Estate, he
wag already the owner of the Sibeck vroperty; there-
fore when he accepted delivery of the deed from the
Jdacques Estate of the Sierra Houss Fanch, he accepted
it upon the condition and understanding that there was

withheld from the convevance one-third of 2ll the water

flowing in Cold Creek. ., . . It was not until Stella
Johnson .., acquired an interest in the Sibeck proverty
that anyone even contended that the Al Tahoe Investment
Company or Frank Globin owned anything less than one-~
third of the flow of all water in Cold Creek.! :

fStella Johnson has not shown that she has acouired
a prescriptive right to divert any amount of water from
Cold Creek.®

“There is no evidence whatscever that the use of
water through the big diteh was adverse for any pericd
of five years.,

_ "It is the contention of Avplicant Stella Johnson
that because the testimony of her witnesses indicates
that the method of irrigation she has maintained ,,. is
in sccordance with the accented method of irrizating
mountain meadow lands, this form or irrigation must be
considered as an economical and beneficial use of water,
Merely because others irrigate in the same manner does
not prove that this method makea the best possible use
of the water available in Cold Creek." '

7The amendment by Applicant Stella Johnson to her
application, to seek unappropriated water for domestic
purposes comes clearly as an after~thought. From 1945
to 1953 she made no claim to use water for domestic
| purposes ,..." - . _

S .;.pApplicant'Stella-thnson~states-th&t.‘Frank“
quhin.claims;to“praaently-own 1.8 second~-feet of Cold
. Creek water!. This is far frem the fact. Applicant
Globin claimes a vested risht to use considerably more
than 1.8 second-feet of Cold Creek. He is claiming a -




vested right to one-third of the flow of Cold Cresk,
which, during the year 1953, would have varied from
8.79 cfs in July to 4.37 cfs in September. As we
have shown in our opening brief, Frank Globin owns
a water right which is tantamount to that of a
riparian owner, and has all the attributes of a
riparian right. 4 riparian right obtained by grent
cannot be lost or diminishsd by non-use; therefore,
Applicant Frank Globin still has a vested right to
a full one~third of the flow of Cold Creek."

Answering brief of the protestant Truckee-Carson Irrigation

District (submitted December i, 1953) contains, among others,

the following passages:

"The Truckee—Carson irrigation district, as
trustee and agent of the water users of the Newlands
Project, claims a vested right to all of the waters
of the Truckee River with a priority of May 21, 1903."

"During the months of July and August 1953 the
California Division of Water Resources made certain
measurements of water being diverted from Cold
Creek .... . -

AThese records show that during the period of
time in which these measurements wera taken ...
stored water was being withdrawn from Lake Tahoe
and Lahontan Reservoir, that storage space was
available in both Lake Tanoe and Lahontan Reservoir
- and that through the approrriative rights of the
Truckee-Carson Irrigation District none of the
waters of the Truckee River were available for appro=.
prlaticn or dixersion during this period,

_ "The Truckee~0arson Xrrigation District ia the w‘
. owner- ‘of certain’ lands in Placer County, Califoérnia,

. that are litoral on lLake Tahoe and riparian to the
Truckee River. The Truckee-Carson Irrigation District
claims litoral and riparlan water rlghts on these lands.




¥The evidence does no%t show that Charles M,
Jacques, deceased, wias ever tha ovmer of any water
rights on Cold Creek. vater richts exist only by aporo-.
priation or by waters claimed on rivarian lands, No '
evidence was pressntsd to show that Charles M. Jacques,
deceased, ever made any appropriation for any water on
- Cold Creek. Any water rights he misht have had would
then have been of necessity a riparian right .... Kiparian
rights cannot be conveyed to non-riparian lands."”

WNor can a riparian owner as such riphtfully sell
or divert to non-rinarlan lands water which he has a
right to use on rlnarian lands, but which he does not '
S0 use.™

In any case, a water right is only for water that
can be and is being used beneficially. A deed purporting
to convey one-~third or any other fraction of an indefinite
amount of water that might be flowing in any stream at

- some time is of no force and does not convey anything,"

. . : ' : * .o No evidence was presented to show that Stella
- ' - V. D, Johnson had or has a prescrlptive right to anything.®

“The Truckees-Carson Irrigation District affirms that
3tella V., D, Johnson, or Elwood Johnson, does not have
any vested or appropriative rights on either the waters
of Cold Creek or Trout Creek., The evidence does not

. show how their predecessor in interest acqnired any
approprlatlve rights ...."

“The Truckee-Carson Irrigation District claims
‘that all the waters of Cold Creek and Trout Creek
subject to appropriation have been appropriated and
' used with a pricrity of 1903.%
_ _ AVmamorandum aubmitted on behalf of Truckee~0arson Irriga--
F tian District, washoe County-water District aud Siorra Pacific Pouer

Company on Harch 10, 195& contains among other passaees the follouinp'

- WAs prerequlsite to the issuance of a permit to
approPriate water the fact must exist that 'there
must ba unappropriated water avallable to supply the '




applicant', Here the fact is that all the water in
Cold Creek is approvriated, and the Department,
accordingly, lacks authority to issue to either
applicant a permit ....* : '

"Neither applicant ++» Questioned or could gues-
tion the long and well established rights of the
Nevada protestants in and to all of ihe waters in
- Lake Tahoe and its tributaries, including Cold Creek ....H

"Indsed, both applicants, by accerting licenses
from the Vevada protestants ... recymited and concede
the prior and surerior rights which the Nevada rro-
testants have in and to such waters. Applicant Glohin
accepted frem the Nevada protestants a non-revocable
licenss and right to divert or store from Cold Creek
2.7 c¢fs ... to be used only for domestic and commercial
purposes ... and Applicant Johnson accepted from the
Nevada protestants a non-revocable license and right to
divert or store from Cold Creek, from January 1 to
December 31 of each year, 9/10 of 1 ¢.f.s. of water
to be used only for commercial or domestic purposes
and 1.6 cfs of water to be used only for the recrea-
tlonal purpose of supnlylng water to that certain golf
COUrSe c... "

"Thus the question before the Department as to
whether the applicants are entitled to take additional
water from Cold Creek is moot. Both applicants have
received from the Nevada protestants the right %o
- divert and store sufficient water from Cold Creek to
mesat. their respective needs.

_ %Both appllcants seek in effect an adjudication of
‘their respective legal rights in and to the waters of
Cold Creek, an adjudication which is beynnd the juris-

'1_3dictian of the Department to make."

: ' 'It is. noted that neither applicant serlcuslr
 contends that there is any: unanpropriated ‘water in
- Cold Creek, i.e., water which is not alraady in use
under p*ior and existlng righta,”
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"An appropriaticn of unapvronriated water can be
made only for beneficial purvoscs ... ang oroof must
be made of the faet that the intended use must be
beneficial, before a parmit can be issued ,,.. V

uTg issue additional permits for use involving
diversion fromiributaries of Lake Tahoe would, we
submit; be not only unauthorized by law, but would
create confusion and hardship.”

"The doubtful benefit which would result there-
from te lands in California would not only be infin-
‘itesimally small compared with the detriments which
would accrue to the long established users in Nevada,
but would result in injustice, confusion and contro-
versies which it should be the object of all to avoid.”

An opening brief on behalf of Frank Globin (submitted

'ﬁOVEmbérké, 1953) summarized the background of the applicant's

claim of vested rights, argﬁes that the evidence supports no claim
of any appropriative or_prescriptive right to divert onto the one
time Sibeck property, srgues that Applicant Globin owns a vested
right to one—third of the full flow of Cold Creek on the Sierra
-_House Ranch, a rlght tantamaunt to a riparian right, argues that

_the rights of the Nevada interests need not be considered becausa

'.-of the granting by those interests to Globin of “an irrevocable

. ._1icense" to the 2,7 cubic feet per second: sought in Application R

 ¥ 11993, argues that Elwood,Jchnson 1s not solely dependent upon
'--’ﬁthe flow of Cold Gmk, argues that in 1953 Globin's right ranged
_betraen 8.79 and 4.37 cubic feet per second (his claizned one—third

of the stream), that in that year unappropriated watnr remalnlng in




Cold Creek ranged from 17,59 to 8.75 cubic feét per second, asserts
that almost.oneﬁhalf of the water diverted by Stella Johnson is
wasted, argues that water would be bgtﬁef coenserved by allowing
his existing utility to sﬁpply water to futﬁre consumers than to
permit Applicant Johnson teo sﬁpply such consumers by means of a
competing system. _

Answering brief of Truckee-Carson Irfigation District {submitted

December k4, 1953) contains among others the following passages:

. "The evidence does not show that the Jacques
BEstate ever had any water rights in any creek at
cany time , , , The evidence does not show that
the Jacques Estate ever made an avpropriaticn ....
o : Therefore the only rights the Jacques Estate might
_ . . have had were riparian rishis on riparian lands, _
: : which they may have had on Cold Creek or Trout Creeik,"

"If the Jacques Estate did have riparian rights
_ees these rights could not have been conveyed for use
on non-riparian lands. The use of water on 2 riparian
right is limited to a reasonable amount but the water
mist be used upon the riparien land from ownership of
which the right arises and cannot be used upon distant
or non-riparian land nor can a riparian owner as such
- rightfully sell or divert to nmon-riparian lands water .
- which he has a right to use on riparian lands, but
which he does not. so use."

_ " ... the record does not show without dispute.
that the aprlicant, Frank Globin, is the owner of any
rights in Cold Creek, A conveyance which purports to -

. convey a vague and undetermined amount of water- flowing
- in some stream which.the record does not show was ever
" beneficially used or which might have been claimed
" under a riparian right which is not subject to conveye
‘ance, could not convey any. water right to anyone.“




¥ .. the Truckee~Carsorn Irrigation District affirms
that Applicant Frank Globin has no right to ths waters of
Cold Creek or Trout Creek except possibly the present
pipeline diversion which, according to the evidence,
shows a possible maxirmm diversion of 1.5 second-feet."

Reply of Frank Globin to brief of Truckee-Carson Irrication Distriet

{submitted December 17, 1953) containg among others the following
passages:

"All the alleged facts set forth by protestant in
support of its e¢laim to prior appropriative rights to
all of the waters of the Truckee Hiver and of Cold
Creek are no more than mere gratuitous statements of
the nrotestant + » o The statements of the rrotestant
contained in its brief are not evidence and cannot be
considered by the Division ...." '

- _ "One of the fUndamental principles of all judicial

' . o . and administrative proceedings is that no witness can

' - testify, nor can any evidence be offered, without giving
to the adverse party full and complete right of cross-
examination.,®

%It is not contended that the Jacques Zstate ...
had any rights other than riparian rights to Cold Creek
but this was all the right that was needed, for as such
riparlan owner the Jacques Estate was entitled to have
flow through ita property the full normal flow of the
stream,”

. " «e. the Jacques Estate at the time of its convey-
ance to Frank Globin ... could ... convey away any por-
tion of that flow it should desire. And this water may ~
be used by Globin upon lands which are not riparian-to

ﬁ_.Cold Creek " o

brlef of Frank Glabin to brief of Protestants Sierra Paclfic

Pcwer Company, Truckee—C&rson Irr1ga+ion Jlstrict and Washoe County

Water Conservatlon.Dlstrict (submitted March 23, 1954) argues that




the statements contained in the briefs of those several parties,

because unsupported by evidence, cannot be considered as evidence,

It declares those statements false, It contains among other passe

ages the following:

¥In a further effort to support its contention that
there is no unappropriated water in Cold Creek the power
company points to the license agresment executed by
" Applicant Globin. This agreement does not concede ..,
~ that the Nevada protestants owned any rights in Cold
Creek prior to, or superior to, those rights claimed by
Applicant Globin. The agreement was intended to be; and-
.actually is, a guitclaim by the Nevada protestants to
Globin of any rights they might have in Cold Creek which
might have been adverse to the application of Globin to
appropr1ate water from said water course."

Informatlon from Other Sources

Extracts from the publication "Joint Report on the Use.

f Water in the Lake Tahoe Watershed — Prepared by the State Engln

- eers of Hevada and Callfornla" June 1949, are as followss

"During the past two years, several applications to
apprcpriate private water from Lake Tahoe and the sources
tributary thereto have been protested by the downstream
‘Truckee Hiver water users. The basis for these protests

_'f is the concern of the downstream users over possible im-
© pairment of their Truckee River water supply, because of

.increasing upstream use, occa51cned by .a grcﬂlng population _

| around Lake Tshoe.

: "A full comprehenslon of the facts pertalnlng t0 the

" use of water around Tahoe, and the. probable: future. effect

Con dcwnstream users, is a necessary background for action
on pending and future applications and the protests there- -
. to. Simce both the upstream socurce and the downstream -

- use lie partly in California and partly in Nevada, an
investigation to develop the facts in the matter was
undertaken jointly by the two States.” :

® " o w



“"The populaticn of Lake Tahce during 1748 was at its
maxdimum during July and Ausust, averaging 27,500 for two
months, The average for thaz year was %,000. The total
person-months was 108,000,

"Yarious estimates of the future population around
Lake Tahoe have been made. It appears that the population
‘may double in 25 years. Assuming that if what now appear
to be feasible building sites were occupied, the ultimate .
populat1on could be in the order of 200,000 persons dur-
ing July and August.

"The Lake Tahoe region is primarily a recreational
area. Future development will progressively recuire
additional housing units and perhaps additional golf
courses. Such facilities may ultimately occupy all the
livable area around Lake Tahoe to the exclusion of pre-
sently 1rr1g=ted meadow lands and a considerable area cof .
native vegetation. It, therefore, is believed that the :
increased demand for-water due to the growth of population
around Lake Tahoe will be for domestic and recreational
purposes cnly.

"“hculd additional golf courses be . constructed, as the .
populatloa grows, the incrzase in use of water for thelr
- irrigation will be largely, if not entirely, offset by
water salvaged from vresently irrigated meadow lands
and areas now covered by native vegetation. It, there-
fore, appears that there will be no increase in dewrand
on the waters of ‘the basin due to additional golf courses,

. #The increased demand for water for domestic pur-

poses will be confined to that required for household use.

‘Any increase for the other domestic uses considered in this

report, i. €., lawn and garden irrigation and sprinkling

dust and native vegetation around dwellings, camps, and -

© roads, will probably be compensated for by water salvaged _ .
':from the natlve vegetatlon replaced” by such facilities, - . o

“The estlmated dally requlrement for househcld use
around Lake Tahoe is 50 gallons per capita. Disposal of the
unconsumed portlon thereof is by means of cesspools and N
septic tanks, which procedure results in a hich rercentage
‘of return as sewage underground. Allowing for some consump=-
“tion by‘overlylng vegntatlon, it is estizated that such
' raturn is 50 percent of. the dally gross requlrement of 50




gallons per capita or 25 gallons. The daily net censumptive
Bse ner caplta, thersfore, amovwnts to 25 gallons.

"The present househcld net consumptive use, on the
basis of the average annual population of %,000 for 1948,
amounts to 22 acre-feet per year per 1,000 persons, or an
annual total consumptive use of about 250 acre-feet.

"Assuming double the population, the net increase in
use will be about. 250 acre-feet per year. For a future
populatlon of 200,000 which might be the ultimate possible,
such increase would amount Lo about 1,600 acre-feet per year.

"The 250 acre~feet increase in use estimated to be
required for double the population is equivalent to a depth
of approximately 1/40" over the surface of Lake Tahoe, and
for a 24=year period, the longest peried of record during
which the lake falled to £ili, is equivalent to a depth of
6/10“ over the surface of Lake Tahoe.

"With double the population the amount of water dlscharged
from Lake Tahoe intec the Truckee River would be reduced
on the average about .2 percent (2/16 of 1 percent). The
most extreme condition was indicated in the year 1932-1933
when the reduction in discharge amounted to 3.1 percent of
the 5,150 acre-feet discharged that year. OSuch percentages
‘are, in general, below the percentage of accuracy that can
be obtained in measuring the discharge.

"The increase in use would result in a decrease in
power generation in the Truckee River plants to a value of
.approxlmately ¢157 per year.

- "The average decrease in the supply of irrigation water'
would amount to approximately .05 percent {5/100 of 1 per-
cent) of the requlrements of the Truckee-ﬁarson Irrigatlon
Dlstrlct. -

It i estlmated ‘that - about LO percent of the indicated'-;u
increase in use will be appropriated under the code pro- . =
cedures of the two States and thereby ‘be subject to protest
by downstream nsers. '

“The negligible effect, if any, of such aﬁpropriations
in deplgting the waters of Lake Tahoe is apparent.'

"The water—rlwhts owners around Lake Tahoe were not
. parties to the Truckee River Decree or Truckee Hiver Agrea-
ment hence are not bound thereby. '




fGranting the applications now vending or tnose that may be
filed within the forsseeable future fuor tie aporopriation of the
waters of Lake Tahce and its fributary streams for use witnin the
Tahoe tasin for domestic purpeses and recreational usas allied
therewith willi have little effect, if any, toward depleting tae
waters of Laks Tahoe to tie detriment of downstream users,”
o #* ' *
"In view of the importance to the public welfare of botn
States of the develomnent of Tahoe as a recreational area, it
is recommended that as regzards applications for tae aporopri-
ation of water for domestic and recreational use in the Tahoe
watershed, it be the general policy for the present to grant
such applications, after due consideration of each aan.lcatJ.on,
pursuant to law,”
The Truckee River Agreement, mentioned in the protessts, hearing
testimony and briefs, is a certain agreement dated June 13, 1935, between
the United States of America, Truckee Carson Irrigation District, Washoe
._ . ~ County Water Comservation District, Sierra Pacific Power Company, termed
parbles of the lst, 2v1d, Brd and lLth parts, respectively, and numercus
mdividuals, varties of the Sth part. The agreement states that the
parties thereto are diverters of water flowing from Lake Talioe and/or in
the Truckee River and_' its tributaries -in the State of Nevada, The purpeses of
the agresment aunarentl:r vﬁere to coordixiate efforts toward conservation of
the waters of the lake and river, to expedite the entry of a f:.nal decree
m a,djudlcat;ion proceed:mgs then in progress and generally to fac:.l:.tate
H-development and dmt.r:.but:n.on oi‘ available waters.
- The Truckee Ra.ver ‘Final Decree, also refnrred to in documents
_ relata.ng to &Dpl:l.catlons 1091)4 and 11993, is the decree of Septe':lber &

R 1914«‘4 1.n the actlon “The United States of America vs. Orr Water Dltch

. ' . Company et al.", Unlted States District Court, District of Nevada. It




was in effect an adjudication of rigits of all rarties named in that

action, and of their successors in interest, to divert from the Truckee
River and/or from its tributaries.

Neither Stella V, D. Johnson nor Frank Globin nor any pre-
‘decessar in interest of either of those individuals appears to have
been a party to the Tfuckae River Agreement or to hnave been named in

- the Truckee River Final Decree.,

Digcussion

It 1953 be considered a year of about 10% above.normal runoff
as the testimony by Witnesses Knox Johnson, Globin and Yellin suggests,
then dlscharges in a normal year nay be supposed to approxlmate lO/ll
- of those measured oy Witness. Neso*t in 1953. Normal discharges of
Cold Creek above all divers ionsg, estinmated in that manner, may be of
the arder bf ka0 cubie feet per second on July 21, 21.3.cuﬁic feet
_per second on July 28, 17.7 cubie feet per.seéond_on August 5, 15,5
cubic féet.pef'second-p@ August 15, 12,8 cubic feet per second on |
August 27, and 11.9 cubic feet per second on September 8.. According -
;to Hltness Nésblt flow receded.furtner to about ‘10, 65 cublc feet per ;_'

e

'_.second on September 13, 1953 and,ln nis oplnloﬁ, a seasonal lcw of

'&...J :
“ﬂ about 10 cublc feet per second would probably have occurred in mld-.-

' L or late-September. Hnlle measarements at otaer seasons are not of re-

_cord, spring flows and early summer flows of any year may be nresumed

to exceed flows ordinarily occurring in the same year on July 21.

=
&




Present demands upon Cold Creek alsc are indicated by the |

Nesbit measurements in 1953. The largest diversions observed in that
series of measurements were 4,57 cubic feet per second by Stella V. D.
.Johnson, 0.59 cubic foot per second by Globin and 2.56 cubiec feet per
éécond by Elwoed Johnson. These maximum observed rates of dive:sion
totél 7.82 cubic feet per second. That figure is assumsd to represent,
approximately, £he aggregate of existing rights to divert from Cold
Creek. On that assumption the flow of Cold Creek (deduced as in the
ﬁreceding paragraph) probably exceeds diversions that might be made
under ex1sting rights by approximately 24.0 minus 7.82 or 16.18 cubie
feet per second untll July 21, 13.48 cubic feet per second until July 28,
g9.88 cubic.reet per second until August 5, 7.468 cubic feet per second :
until Aug_ﬁst 15, 4.98 cubic feet per second until August 27, 4.08 cubic
feet per secoﬁd‘until Séutember 8 and,.pcssiﬁly, 1.3 cubic-feet per
sepond when the lowest stage is reached in mid-or late beptember. These
" Applications

excesses are.probably more than the amounts sought under/10914 and 11993 -
.nntil some tlme in late August |

_ ' The appllcants' clalms as to the extent of their vested rlghts
- are dlscordant. Applicant Johnson in her application claims the natuxal
 ,£10¥ of Bbld Creek. Appllcant Globin in his appllcation claims an
4.__':appmpna.tm*e right t.o 1 8 cubie feet per seconr.l eatablz.shed prior
'3;to l?ﬁh -Johnson concedea in her answer to Globin's prctest that

Globln has ng . certaln rlght“ to waters of Cold Greek.. Globln 1n -

hzs answer to Johnson*s protest denies that Johnson is entltled to




divert more tian enough io irrigate éOO acres, Jobnson testifies
that YMaccording to her understanding™ CGlobin is entitled to.up to
.1/3 of the flow of Cold Creek, that 500 acres of her land have been
irrigated since 1918 or earlier, tnat she also holds riparian and
prescriptive rights. Globin asserts ownership of 1/3 of the flow of
Cold Cfeek, asserts that he and his predecessors have been using water
since 1908, Aside from such'rights as the applicants may hold,
Elwood Jobnson diverts substantial amounts from Cold Creek under a
claimed right so to do. 1In the event éf an adjudication it is
probable that Stella Johnson, Frank Globin and Elwood Johnson would |
all bé recognized as holding valid rights but it is also probable -.
. that the'rights.recognized,in such procedure would be substantially
less than,the amounts that those oarties claim. The competency of
the deed to convey a quasi riparlan richt to dellver Cold Creek
waters to rresumably non-riparian lands is not apparent, nor is it
’ apparent that apﬁroprlatlve rlghts established by use ‘prior tc 1908
cover 1ncreased requlrements dLe to growtn in recent yearsa.. .

. . If appllcant Jonnson's clalm to the full flow or even to
; “a maJor fraction of the flow of Cold Creek is. valld the anproval

f”of‘ﬁppllcation 1091 would avail her nothing. leew1se if Appllcant

"- -Glob1n's claim ‘of 1/3 of the flow of Cold C:eek is valld the.approva¢

of Application 11993_wou1d avail him notking,.  Shou1d it develop

. however that the claimed rights upon whiéh_the applicantd rely are




a

invalid, in whole or in part, permits under the Water Code would
avail those parties mmch. |
The Lake Tahoe region is shown in the State Engineerst

Joint Report to be p_redominantly a recreational area, Fopulation
within that area has increased rapidly and may be expected to
increase further. The flow of Cold Creek appears little more
than enough, af, times, in summer and fall, to supply present diver-
sions and to meet expanding domestic, related commercial, amd recre-
a.f-ional demands. - Many thousands of people benefit from the utiliza=-
tion for such purposes of the limited wat;er supply, as contrasted with
the relatively few who would benefit directly from application of the
same watérs to any other use. -

| The Globin prc;test against Application 10914 is based upon
th.é néces‘aity of meeting the growing demand by custoners served by
the Globim wtility, a demsnd that can orﬁy be met, Glﬁbin argues, by -
increased diversions, by him, from Cold Creek. In that connection
the data indica.te ,-88 -allre'ady mentioned, that said demand exists and
that the supply obtama.ble from Cold Creek, upon which the Globln
_-.utility systan depends s at certain times of year, is extremely. ll.mi'bed
_ The pratest by Stella V. D. Johnson aga:i.nst Anplica:bian

11993 appears 1nsu£f1cient “her pomt of dlveraion being loeated
| upstream fmm that of Applicazrt. Gloh'ln.

The protests by Elwood Johnson against Anplications 109114.

-and 11993 serve noti-ce that that._protest.ant __ <_:1__ai-ms a right .supe._rior




to any that can be acquired under those applications but they are

insufficient to bar the approval thereof insofar as the fiow of
Celd Cre_ek at times exceeds the amouni necessary to satisfy vested

rights.,
. The protest by California State Fish and Gams Commission,

” originally directed against Acplication 11993 only was made a'pplic—

able to Application 1091} also (by intimation) at hearing session o.f

July 7, 1953 (page 34 of transeript). The protest originally pro-
vided £hat contingent upon the insertion of clauses providing for

the by-passing of 2.5 cublc feei per second or the natural flow,

- whichever might be the lesser, in any permits issued, the protests

might be disregarded and dismissed. By "Summary of Position' sub-'.
mitted on Névember 9, 19;53 the Department of Fish and Game requeated
that the clauses in question. require the by-passing of 5 rather than
2;5 cubic feet pér_ 5e'c-end..'-.Fish life ie legally protected by the
provisions of Section 525 of the Fish and Game Code. Since neither

the pfot.ast nor the summary of position contains information that

would support a pemit te:_in requiring the by-passing of any specific :

'. ':: amonnt. tha mc:lusion of such 8 term in this instance appears umaarranted

The protests by Truckee-ﬂa.rson Imgation Distrlct Siarra.

| _ 'Paciric Pmr Commay and Washoe Couut.y W&t.er Cousewat:.on nistrict
'do not a.ppear to bar the approval of either of. t.he anplica:bions. Since

mich of the water that t.he appllcants propose to divert wuld find its

way as return flow or seepage into Lake Tahoe the net effect of thé




.

-

proposed diversions upoﬁ the supplj available to the Nevada protestants
would be relatively small, WNeither the applicants nor any of their
predecessors in interest appear to have been parties to the Truckee
River Agreement or to the adjudication o_f water rights along that
stream, Not only are the applicants not bound by the Truckee River
" a.djudic_ation and agreement but no evidence was offered at the heari’ng.
of the extent of the right.s of these protestants and the_re is therefore -
no basis for determining in this proceeding the possible effect of the
proposed appropriations upon such rignts as prote-stants may have. The
Nevada p;‘otes-tahts by their agreements of September 15, 1953 ‘and Febru-~
arj' 5, 1954 ha.ve consented to year-round diversions from Cold Creek by
'Applica.nts Johnson and Globin in the amounts of 2.5 and 2.7 cubic feat
per second, respectively, for domst.ic and commercial purposes. |
The petition of July 24, 1953 to amend Appl:.catlon- 10914,
at best, is ambiguous and uncertain. In it Hrs. Johnson set forth
her inténtion of using the water in question. for domestic and re'iated :
y pu.i'poses' at such time as subdivision and sale of her land for home sites
: ubuld be feaéihié. ohe 'alleged numerous details conceming Ithe suita~ -. | \
. 'b:.lit.y' of the land i‘or such purposes and her plans in relation thereto, |

- and she petlts.oned that her appl:.cata.on be amsnded to include said -

- “,-allagations. : If the amendmemt were allowed the ‘resuly wouJ-d appar

to be an appllca.tim to appropriate water for irrigat:.on ccntaining

| _"irre:_l.e\rant 'alleg_at._n_.ons_ concerning potential _dpme__stic and recmatl.onal

use, If cbns.ider'ed'.a.s_ a petition to change purpose of use under Water




Code Section 1700 et seq., it violates 23 California Administrative-
Code Section 695, which requires a sepa_rate application for ea.r-:hv
major purpose of ﬁse s Since applicant does not offer to delete the
irrigation feature of her application. For these reasoné the pstiticn

for leave to amend Application 10914, filed July 24, 1953, should be

denied.
| In view of established policy as set forth in Sectioﬁ 106

of the Water Code and in view of the probability that demand from
.Cold C'r_eek for domestic purposes may tax the capacity of that stream,

a s.pecial permit term and condition should be employed, if Application
10914 is approved, providing that diversions fh’ereunder ‘shall not inter-
fere with di#—ersions for domestic purpecses from the same source,

Sumary
Application 16914 by Steila V. D. Johnson mltlate.s an

appropnat:.on of 2.5 cub:Lc feet per second from Aprll 1 to November 1l
| from Cold Creek, tributary to Lake Tahoe, N for the irnga't.ion of 200
a.cres of wild. hay and pasture

| Application 11993 by Fra.nk Glob:s.n imt:.a’t.es an appmpriation .

_ ' __of 2.7 cnbic feet per second war-roxmd from: Cold Creek,: a.t a point
" abeut one- hundrad foet ﬁwnstmm from the' propaaau paiﬁ& of di’varsﬁ.on

_ S '-under Application 10914, the water to be used. fur dcmestic, rmmicipal
" and minor i_:;dustrial purposes and for fire protection. The applicant.

states that he operates as a public utility-,'_that he holds an-appr_oprlative




right of 1.8 cubic fest per second, that the area to be served.
includes Al Tahoe, Tahos Sierra and nearby future subdivisions. He
estimates that his water requirements will rise to 4.5 cubic feet
per second by July, 1962.

Frank Globin protests Applieation 10914 in apprehension
 that the project'there'under would leave ins’ufficient water in the
strean at certain times in summer and fall to satisfy consumers
dependent upon his utility. Stella V. D. Johnson protests'that the
project under Application 11993 would interfere with diversion of
waters to which she isi entitled under both pﬁor appropriativé and
riparian rights. The California Department of Fish and Game protests
both aﬁplication’s , asserting that diversion thereunder would result in
destruction of trout, th.é water apfalie_d for exceeding at times the flow
- of the .st_rea.m._ Elwood Johnson protests .bot.h 'appiications , asserting
_that he dlvert.a at about the sama point as _A_r pplicant Globin, about 1/1;
mile below 'Applica.nt-Johnson; he contends that the diversions th'é _;ppli_—
cants proposa would prevent. him from exercising his prior rlght W.ashoa.
County Water COnservation Diatrict. Sierra Pacific Power Company and .
.Truckee-earson Imga.tlon D:.stnct ali dlverters from Truckee River

belcnr I.ake Ta.hoe, protest both applications, clal.ma.ng tha.t a.ll of the

_mtural flmg of the Tmckee Eiver s’tream mtem is reqnired fo::' the

: sa‘hisiscticn af the:.r prior rights, mclud.mg nghts hy virtue of the -
- ':o-caued 1915 Decree and the Truckee River Agreement.

'~ The appl:..cations were the subject of a public hearing held

at Sacramnt.o on July 7, September 15 and September 16 1953




At the hearing session of July 7, 1953 there was prelim-
inary discussion only; furthar proceedings were deferred to permit
_'info.mal negotiation between the parties and to enable measurenert s .
to be made of the flow of Cold Cresk.

A petition to zmend Application 10914 was submitted on July 24,
1953 with a view to broadening the application to include domestic use
~aswell as irrigation. It appears from the petition that the applicant
desires to utilize most of the water sought under her application for
-ifriga.t.idﬁ initially but to utilize a portion of it for domestic pur~
poses, that portion being small at first but larger as future condi-.
tions warrant. The petition was protested by Frank Globin on the same.

- grounds as set forth in his grotest against Application 1091!.;. The
petition is v_agﬁe. and me_:ertain. If the amerdment were allowed the
result .apparently would be an application to appropriate water for
'irrigati.én s arposes but containing irrelevant a.LLega'c.:.ons as to
potmt_ial domestlc and recreational use. If cons:Ldered as & pet:.tlon
to change the purpose of use it is inconsistent with the 'provisi-on of
the Administrative Code requiring a separate application for each

major purpose of use. .The approval of the petition appears unjnsti-ried.

At the hearing session of September 15, 1953 F.hglneer Raymond
Heabit testified as to recent masurments made by him of tha flow of
COI.d Creek' Stalla V. D Johnson testified as 'ho her land holdings,
claimed water rights ard. past., mresent and mtended future operations,

Fred Dressler testified as to his - experience in the cattle tusa.ness



® o

and 2s to his observation of the use of water on the Stella V. D.
Johnson pfoperty; Géorge Smith testified as to the use of water on
that same property; Knox Johnson testified as to his supervision 61‘
.' Arrigation on the Stella V. D. Johnson property since about 1940 and
as to her long range plan of expansion.

At the hearing session of September 16, 1953 Attorney Orrdck
on behalf of the Nevada -protestant'a made an unsworn statement as to
the position .of those protestants with respect to ApplicationslO914
and 11993; Frank Globin testified as to the public utility that he
operates in conjunction with his other businesses, the history of
.that. utility, the demands made upon it{, the insufficlency of present
- supply, the present water rights that he claims, his obligation to
 water users within his territory; Erigineer A. S. Wheeler testified
as to the a_moﬁht entering the Globin and Elwood Johnson intakes on
August .15, 1947; G. H.._ Mellin testified as to his in‘v‘e.stigation ol
the Globin system in 1946 and 1953, | | |

Subsequent. to the hearing briefs were suhmitted on beha.lf
of all of the parties. |

Other information considered in comnection with the matters

_ at :Lssue :mcludes nJoint Report on the Use of Water in the Lalge Tahoe

| "Wa,tarshed", preparad by the. St.ate Eng:..neers of Navada and Ca.llfoma,

June, 191;9, the so-ca.lled "Truckee River Agreament." and the so—called

"Truckee River Final Decree” a_va:.la.ble in Office F;Lle No. 075.11;.




Conclusions

From the information above set forth it is concluded that
unappmpriated water .exists in the sources filed upon, that the amount
thereof is insufficient at times, notably during Aucust and September,
to serve all of the purposes that interested parties desire it to
serve, that the area within which the applicants' proposed develop=

ments are located is primarily a recreational area, that population

. within that area is increasing and will increase further, that the

availability to that population of a water supply commensurate with

-its domestic and closely related needs is a matter o transcendent
- importance arnd that in view of the conditions that prevail the ‘approval |
of an application to appropriate from Cold Creek for other than domestic '

or clasely related purposes should be conda.tioned in favor of any appro—

priation for those higher uses, With respect to the petition to amend

Application 10914 it is concluded that approval is unjustified in view .

| of the amhiguit.y of that petition and its non=-conformity _ﬁth- provi-

sions of the Administrative Code.

Based upon the above conclusions it is the opinion of this

afi’ice that the petition by Stella V. D. Johnson to amend Applica.tion :
*1091a shonld e denied and that Applications 10914 and 11993 should be
5 __-a.ppmad and permits issued gubject to the usual t.ems and conditions. L

- and. ‘ln the case of Application 10914, s..b;;ect. to a special tern and

condition limiting diversions undsr that anplicat.ion to dlversions that

will not interfere with appropriations junior thereto -for_ domest.i.c or-

municipal purppées .




ORDER

Applications 10914 and 11993 having been filed with the
Division of Water Resources as above stated, protests having been
filed, a public hearing having been held and the State Engineer
nﬁu being fully informed in the premises: |
IT IS8 HEREBY CRDERED that Application 10914 be approved
and permit issued subject to such of the usual terms ard conditions
as may be appropriate and subject also to the following special term
- and condition, to wit:
‘The right to divert water for irrigation purnoses
under this permit shall not interfere with any appropria-
tion junior thereto froam Cold Creek for domestiec or
municipal purposes as the same are defined in Title 23,
California Administrative Code, Sections 661 ati 66&
IT IS FURTHER ORDERED that the petition of July 2, 1953 '
bw Stella V. D. Johnson to amend Application 10914 be denled
IT IS FURTHER ORDERED that Appllcation 11993 be approved
and that a permit be 1ssued to the applicant, sub;ect to such of
the usual terms and conditions as may be. approprlate. ‘
| mﬁzss my hand and the seal of the Departmert of Public -

~ Works of the State of Califomia this ___2nd day of arch, 1955 .

A.YD. mdmonston
State Enginesr
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