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In the Matter of Appl%.cations 17179, ) 
) 

17276, 18445, 18448, 18668, 18760 and > 
) 

18904 of Mills Ranch, a Corporation, > 
> 

Decision D 1046 

and Others to Appropriate from Wagon > \ 

Creek in Siskfyou County 

Applications 17179, 17276, 18445, 18448, 18668, 18760 

and 18904 for permits to appropriate unappropriated water having 

been filed; protests having been received; a hearing having been 

held before the State Water Rights Board on June 28 and 299 1961, 

in Mt, Shasta, California, before Kent Silverthorne, Chairman, and 

W, A, Alexander,, Member; the applicants and protestants having 

appeared; evfdence having been received; and the Board, having 

considered all of the evidence and now being fully advised in the 

premises, finds as follows: 

Application 17179 

i, Application 17179 

Mills Ranch and G, L, Deetz for 

feet per annum (afa) by storage 

March 31 of the succeeding year 

was filed on June 16, 1956, by 

a permit to aphropriate 98 acre- 

from October 1 of each year to 

from Wagon Creek, tributary to 

Sacramento River in Siskiyou County, for irrigation. 

2, Applicants propose to impound 49 afa in a reservoir 

on Wagon Creek within the SW* of the SE* of Section 49 T40N, RSW, 



MDB&M*, and 49 afa In Metcalf Lake, an offstream natural lake situated 

3n the SW% of the SE+ of Section b9 TbON, Rs, Metcalf Lake is to be 

enlarged by ra-fsing the natural barrfer at its lower end so that the 

total height will be 15 feet, creating a reservoir with a surface area 

of approximately 5 acres and a total estimated capacity of 49 acre- 

feet, Water will be dfverted to Metcalf Lake from Wagon Creek at a 

pofnt above the onstream reservoir by means of a lo-inch pipe. Ap- 

plicants intend to install an outlet pipe at the lower end of the lake 

for releasing water whfch will then flow by ditch back into Wagon 

Creek, The water Impounded in the onstream reservoir will be released 

down the natural channel of Wagon Creek to the Mills and Deetz lands 

where it, together with water released from Metcalf Lake, will be 

rediverted through existing facilities for irrigation purposese 

The applicants presently divert from Wagon Creek at several points 

in Sectfons 35 and 36, ThlN, RSW, and Section 1, ThON, RJ5'W, under 

claim of riparSan and old appropriative rights, The water to be 

developed by storage wfll be used to supplement the natural flow, 

Mills and Deetz presently divert practically the entire flow of 

Wagon Creek In low water years durEng the summer, The place of use 

consists of 904 acres withfn Sections 25, 26, 35 and 36, T&LNo RSW, 

and Sectfons 1 and 2, T40N9 R!5'W, 

* 
<:-All township references are from Mount Diablo Base and Meridfan, 



3. There is adequat e runoff of Wagon Creek durfng the 

proposed season of storage to fill appllcantsl reservofrs wIthout 

interference with use by downstream dfverters, There are no 

diverters from Wagon Creek between the proposed storage reservofrs 

and place of use0 With the exceptTon of Virgfnfa L, Carter9 protes- 

tants have stated they would be satfsf-fed (should their own applfca- 

tions be dented) 'if applicants were to construct a diversion ditch n 

around the hfgh level of the onstream reservofr and bypass the 

entire natural flow of Wagon Creek during the -Irrigation season. 

ho Mrs, Carter contends that use of Metcalf Lake in 

the manner proposed by applfcants would impair the flow of certain 

springs below the lake whfch she relies upon for a water supply, 

She also clafms a rfght to the use of water of Metcalf Lake by 

virtue of a nottee posted and recorded -fn 1901, No proof was 

presented in support of the first contention, However, the limita- 

trions placed upon the lake level by Paragraphs 8 and 9 of the Order 

hereunder would appear to afford protection for the springs if they 

are in fact affected by the lake, Sueh rights as were tnitiated 

by the aforesaid notice were lost by faflure to comply with the 

provisions of Section 1416 of the Civil Code requ-frfng that within 

60 days after a notfce fs posted, the claimant must commence con- 

struction of diversion works,, No such works were ever commenced, 

5,, Metcalf Lake can be used for offstream storage of 

Wagon Creek water without fnjury to other rfghts, subject to the 

conditions hereinafter fndicated, Applfcants have agreed, and 
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their permSt will require, that the outlet pipe to convey water 

stored in the lake back to Wagon Creek wfll be placed not lower 

than 2 feet above the natural lake bed, No water should be with- 

drawn from the lake prior to July 1 of each year, 

60 Mafntenance of the proposed reservoir on Wagon 

Creek as descrI.bed In Applfcation 17179 will not Injure other 

rights, provfded adequate provfsion fs made for bypassing the full 

natural flow from April 1 to September 30, ThSs can be accomplished 

by diversion of the natural flow into a dftch around the reservoir 

as proposed by protestants or by suftable'outlet works at or near 

the base of the dam, The first alternative has been agreed to by 

Robert Mills representing Mills Ranch, but applicant Deetz refused 

to agree thereto,, No informatfon was presented at the hearing 

as to the relative advantage of one method over the other, The 

permit issued to applicants ~$11 requfre permfttees to construct 

and maintain facflitfes adequate to bypass the entire natural flow 

of Wagon Creek at thefr storage reservoir from April 1 to September 

30 of each year, plans for which are to be approved by the State 

Water Rights Board prior to construction of the dam, 

ApplicatSons 17276, 18445, 184_4sg 18668, 18760 

7: Application 17276 was fSled on September lb9 1956, 3 

by Virginia L, Carter to appropriate 200 afa from Wheeler Creek _ _ 

(deserlbed fn the application as a trfbutary of Wagon Creek but 



A . 
.; elsewhere referred to as Wagon Creek) from October 1 of each year ,. 

to May 15 of the succeedfng year for domestic, irrigation, and 

recreational purposes0 The point of dIversIon is to be within 

the NE$ of NW* of Sect'ion 9, T40N9 RSW, Water is to be stored 

in Metcalf Lake, in certain other natural depressions in the 

same vicinity, and in several small reservoirs to be constructed 

on the Carter Ranch, The place of use is 510 acres owned by 

Mrs. Carter with4n Sectfons 27 and 34, T41N, RSW, 

8, Applications 18445, i8448, 18668 and 18760 were 

0 filed by Lucille Morgan, W, C, Thompson, Albert M, and Beulah 

Vollmer, and Josephine Brown, respectively, The source, amount, 

season of diversion, and pofnt of dIversion under these four 

applications are Sdentfcal w-ith Application 17276. The proposed 

place of use under each is conffned to the respective applicant's 

property located several miles downstream on Wagon Creek below the 

Mills and Deetz lands., 

9. Applicatfon 17276 was filed by Mrs. Carter as a 

protest to Application 17179e Mrs. Carter assisted in the prepara- 

tion of the other applications in this group. These applicants 

contemplate a joint enterprise for impoundment of a total of 200 

afa, Water stored in Metcalf Lake and in the other natural depres- 

sions would percolate or flow by gravity onto the Carter Ranch 

where it would be used for the purposes described in Application 

17276. Excess water wouPd be allowed to flow onto the Mills and 

0’ Deetz lands which lie at a lower elevation between the Carter Ranch 



1 l 
‘: and Wagon Creek, These applicants contemplate that such excess 

wa,ters would eventually find their way into Wagon Creek, either 

as surface flow or percolation, thus improving the low-flow con- 

ditions in Wagon Creek below the Mills and Deetz lands for the 

general benefit of all landowners along the creek, 

10, None of these applicants have any plan for:con- 

trolling the flow of water across the Mills and Deetz lands; 

they have no right of access on said lands and will not be per- 

mftted by the owners to enter upon said lands; they 

e for measuring accretions to Wagon Creek which might 

have no plan 

result from 

means 

the 

and in 

operations on the Carter Ranch, and they have suggested no 

t 

for segregating such accretions, if any should occur, from 

natural flow of Wagon Creek, They have not determined how 

what proportions any water appropriated by storage would be divided 

among them after such water had traversed the Carter Ranch and had 

been subjected to 'use by Mrs, Carter should any such water reach 

the lower applicants in identifiable quantities, 

11, The proposals of the downstream applicants on 

Wagon Creek are far too nebulous and uncertain to warrant approval 

of their applications, They have failed to present a reasonably 

definite and feasible plan for appropriating water by offstream 

storage and conveyance of the stored water to their respective 

lands for beneficial use thereon. 

120 Storage in Metcalf Lake is an essential feature of 

the appropriations proposed in'both Applications 17179 and 17276, 

It is not physically possible for the lake to be used by both 
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. app%feants in the manner proposed in theBr respective applicatfons, 

Therefore, both applications cannot be approved, Since Applfcatfon 

17ZL79 is prior in time, ft is also prior in right unless the publfc 

fntsrest requfres a dff'ferent conclusion, Both applicatfons are 

primarily for irrfgatfon uses and neither is contrary to publfc 

Interest, Lands to be Irrigated under both applications are within 

the watershed of Wagon Creek, and unconsumed drainage and seepage 

would 9n both fnstances return to Wagon Creek for the benefit of 

downstream users, 

t 

In view of the foregoing findIngs, AppPfcation 17179 

should be approved and Applfeatfon 17276 should be denied, 

Applfcatfon 18904 

13. Applicatfon 18904 was ffled August 7, 1959, by 

LucflIl.e Morgan for a permft to appropriate 1 cubfc foot per second 

from AprKl I.5 to October 15 of each year from three unnamed streams 

and from Deer Creek, all tributary to North Fork Sacramento Rfverp 

for domestic, irrigation, and stockwatering purposes, The water 

is to be carried by ditch from the North Fork Sacramento River 

watershed to Wagon Creek, The water fs then to flow down Wagon 

Creek to be rediverted at a point within the NW$ of the 

Section 7, T40N9 R4W, for use on 16 acres of land owned 

Morgan, The poEnts of diversion under this application 

Section 16 and SectIon 10, T40N, RSW, 

NW* of 

by Mrs, 

are wfthin 

a-0 Applicatfon 18904 was intended to describe a 

jofnt undertakfng by Mrs, Morgan and other parties who were to 
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. 
<‘.. file separate applicatfons, However, only Applfcation 18904 was 

completed, Mrs, Morgan testified that her purpose in gofng ahead 

with the project described fn her applfcatfon would be for the 

general benefft of the area, that "there are some big farmers who 

really need ft," that the only use she would make of the water would 

be to form a lake so as to create "a beautfful spot there," (RT 179~ 

l&L No evfdence was produced on behalf of applicant to prove the 

amount of water that might be developed at the sources descrfbed 

fn the applicatfon or that such water could be feasfbly conveyed 

0 to the Wagon Creek watershed and would be applfed to a reasonable 

beneficfal use therefn, Under these circumstances, the applica- 

c tfon should be denied without prejudfce to filing a new application 

at such tfme as proof of the necessary facts fn support of the 

proposed appropriation is available, 

From the foregofng fiindings, the Board concludes that 

Applfcation 17179 should be approved, and that a permft should be 

Issued to the applicants, subject to the lfmftations and cond-ftions 

set forth fn the following Order; and that Applfcations 17276, 

18445, 18448, 18668, 18760 and 18904 should be denfed, 

IT IS HEREBY ORDERED that Application 17179 be, and 

the same is, approved, and that a permit be Issued to the 

applicants subject to vested riLghts and to the following lfmfta- 

tions and condftfons: 

10 The amount of water to be approprfated shall be 

lfmited to the amount which can be beneffcfally used and shall 

not exceed 98 acre-feet per annum by storage to be collected from 
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1) 
T- 

r 
about October 1 of each year to about March 31 of the succeeding 

year9 of which quantity not more than 49 acre-feet per,annum shall 

be stored on Wagon Creek and not more than 49 acre-feet per annum 

shall be stored in Metcalf Lake, 

20 The maximum amount herein stated may be reduced 

in the license if investigation warrants, 

30 Actual constructfon work shall begin on or before 

August 1, 1962, and thereafter be prosecuted with reasonable 

dilfgence, and if not so commenced and prosecuted, thfs permft 

0 may be revoked, 

40 Said construction work shall be completed on or 

before December 1, 1964, 

59 Complete application of the water to the proposed i 

use shall be made on or before December 1, 1965, 

6, Progress reports shall be filed promptly by 

permfttee on forms whfch wfll be provided annually by the State 

Water RPghts Board until license fs issued, 

70 All rfghts and prfvileges under thfs permit, In- 

cluding method of diversion, method of use, and quantity of water 

dIverted are subject to the continuing authorfty of the State 

Water Rights Board in accordance w-fth law and in the interest of 

the public welfare to prevent waste, unreasonable use, unreasonable 

method of use9 or unreasonable method of dIversion of safd water, 

8, The outlet pfpe Sn Metcalf Lake shall be placed 

a not lower than 2 feet above the natural lake bed, 
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90 No water shall be withdrawn from storage fn 

Metcalf Lake prior to July 1 of each year, 

100 Permittee shall construct and maPntafn adequate 

facflities to bypass ,the entfre natural flow of Wagon Creek around 

or through thefr storage reservofr on Wagon Creek from about 

April 1 to about September 30 of each year and shall submft plans 

for safd facflftfes to the State Water Rfghts Board for fts approval 

pr'ior to construction of the dam, 

110 Thfs permBt does not authorfze collectfon of water 

0 to storage durfng the perfod from about April 1 to about 

September 30 of each year to offset evaporatfon and seepage losses 

or for any other purpose, 

120 

Water RSghts 

time to time 

to determine 

IT 

Permittee shall allow representatfves of the State 

Board and other,partles as may be authorfzed from 

by said Board reasonable access to project works 

compliance with the terms of thfs permit, 

IS FURTHER ORDERED that Applfcatfons 17276, 18445, 

18448, 18668, 18760 and 18904 be, and each of them is, hereby 

denfed, 
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1’1 Adopted as the decfsgon and order of the State Water 

Rights Board at a meeting duly called and held at Sacramento9 

Californfa, on the day of o 1961. 

Kent SilverEorne, Chairman 

Ralph J, McGill, Member 

0 W, A. Alexander, Member 
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