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, STATE OF CALIFORNIA ga-9
6 STATE WATER RESQURCES CONTROL BOARD ' %¥2-3
NG . 831
In the Matter of Perm1ts 16597, 16598,
16599 and 16600, issued on App]1catxons Order: WR 80-20
14858, 14859, 19303 and 19304 :
Source: Stanislaus River

Counties: Calaveras and

‘ Tuo]umne

)

)

)

u. S. NATER AND POWER RESQURCES SERVICE, ;
» ' Permittee ;

ORDER CONDITIONALLY ACCEPTING AND APPROVING IN PART
SUBMITTALS BY U. S. WATER AND POWER RESOURCES SERVICE
IN ACCORDANCE WITH CONDITION 3 OF DECISION ]422

BY THE BOARD.

'1 In 1973 the State water Resources Contro] Board adopted Decision

1422 wh1ch granted water r1ght permits to the U S. Water and Power-Resources

M
t
‘ Service (Service) for storage of water in New Me]ones Reservon- on the '

BN
PR

%;

Stanislaus River. At the tlme Dec1510n 1422 was adopted, the Board found
that the Serv1ce had no def1n1te plan nor firm comm1tment for the consuwp—

tive use of the New Melones Reservoir yield. The evidence showed that there

was no immediate need for the water. Also, the uncertainty as toblocation
of future use of the yield made it impossib]e:to assess the impaetévof full
project operation on water quality. Therefore, toimaintAin the valuable
whitewater rapids on the upper Stanislaus River as long as possibIe,“the

'; Board restricfed the quaotity.of water to be stored in New Melones Reservoir

to that necessary to provide authorized fishery and water quality controIA

~ benefits, to satisfy prior vested water rights and to provide flood control.
. The permits also allow storage of water for power generat1on but for the
- present 11m1t the quant1ty of water impounded for Ppower generat1on to that

needed for the above purposes.;;;}_l
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2/ Staff Report, New Melones Reservoir Operation Submittals, October 1979;"‘
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Condition 31/ of Decision 1422 requires the permittee to file a

reservoir operation study showing the water level necessary to provide the

permitted yield for preservation of fish and wildlife, for maintenance of
specified water quality conditions,’and for satisfaction of prior rights.
Condition 3 further requires that the.study include details of the permitee's
proposed reservoir clearing plan. Finally, Condition 3 requires fi]ihg é
reservoir opération schedule, which is made subject to apprdva] of the anrd.

Condition 3 of Decision 1422 is set forth below:

3. Before any water is impounded in New Melones Reservair,
permittee shall file with the Board a reservoir operation
study showing the water level elevations required to provide
the yield specified in paragraph 2. The study shall include
details of the permittee's proposed reservoir clearing plan
to show the manner in which clearing will progress as addi-
tional storage is authorized. A reservoir operation sched-
ule shall be submitted by the permittee which shall be

subject to approval of the Board. The study shall be updated - .m.
at least once every five years until further order of the _ b &
Board.

A staff report was prepared in October ]9792/ to puf] fﬁgethef‘éll'réievant
information dealing with the prior operation submittals_of the Service and
to present staff recommeﬁdations thereon. The staff report also includes

a detailed description of broceeaings‘to that time. The prior submittals_6f 
the Service along with other {mportant documents were contained in an
appendix to the staff report. The staff report and appendix were provided |
to interested parties. A heéring on the Service reservoir operation sub-

mittals and the staff report'was held on October 19, 1979.

1/ The conditions relating to water rights‘for the project are contained in

the four permits which are the subject of this order. Those conditions
are as set forth in Decision 1422. For ease of reference, this order o
will refer to the conditions as numbered in the decision. N

Division of Water Rights, State Water Resources Control Board.
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water surface would not exceed an elevation of 808 feet (300,000 acre-feet
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On October 31, 1979 the Secretary of the Intericr {Secretary)

announced that New Melones Reservoir would be operated in 1980 so that the I

of storage) in order to allow completion of cultural and historical miti-
gation as long as river flows below Goodwin Dam would not exceed 5,000 cubic
feet per second. At its November 15. 1979 meetino, the Boerd.foundAthe
operation as proposed by the Secretary was consistent w1th the 1ntent of
Decision 1422 and deferred consideration of the operat1on subm1tta]s

By ]etters of November 21 and December 5, 1979 the Board conf1rmed

its November 15 action The Service was requested to use the add1t1ona1
time available to address three issues about which more 1nformat1on was»‘

needed:

o Operation of Tulloch Reservoir

o The Vernalls f]ow/quallty re]at}onsh1p

o Water temperature with. respect to fishery needs _

On June 6., 1980, the Secretary directed that water be 1mpounded
to the level of the old Parrotts Ferry Br1dge (e]evat1on 818) to he]p protect
the region agalnst poss1b]e e]ectrlc power shortages by late summer-. » In a
letter from the Department of the Inter1or dated June 26 1980 the Board
was informed that the Secretary had decided that- current federa] 1aw
requires him to'capture additional runoff above elevation 818. A forecast

of water supply and requirements for July-December 1980 was transmitted‘with

- the letter. On June 26, 1980 the Ninth Circuit Court of Appeals ordered

that the reservoir storage level not be increased aboue that then existing

(elevation 820, storage of about 342,000 acre-feet) except_as necessery to .

3/ Environmental Defense Fuhd, et a1:=v.'Cecil Andrus, et aT.L\No. 80-4372,-

United States Court of Appeals for the Ninth Circuit.




prevent downstream damage.§f On July 31; 1980 the Ninth Circuit vacated
that order.

By letter of July 18, 1980, the Acting Regional Director for the

Service.suggested that the Board utilize the Ju1y>3, 1979 operation.study
and the June 26, 1980 operations schedule in its future considerations.

By letter of August 7, 1980 the Acting Regional Director adeised
the Board that cu]tura] resources m1t1gat1on had been completed to elevation
860. Further, that all f1e]d work might be comp]ete by April 1 198]. He
confirmed the Serv1ce intent to hold the reservoir below the 1eve1 needed
to comp]ete the m1t1gat10n if possible. He stated that if the mitigation.
were completed by April 1, the reseryoir would then be operated as euthofized
by Congress and the.level could go aslhigh as elevation 925 by June 1981.

On August 21, 1980 the Board published a "Notice.of Request to
Supp]ement New Melones Hear1ng Record" Initial submittals, due on |
September 12 were received from Friends of the Rlver, Env1ronmenta] Defense
_ Fund, F]oyd E.‘Ba]sley, Trl—Dam Project and Stanislaus Rlver F]oqd Control
Associatiop. Responsive material, due onvSeptember 26, was received from
Friends of the-River A 101nt memorandum from Huey D. Johnson,ei:_'_
Secretary for Resources, E. C. Fullerton, DlPECtOP, Department  of Fish and
Game; Rona]d B. Rob1e, D1rector, Department of Water Resources, and Peter :
Dangermond D1rector, Department of Parks and Recreatlon was rece1ved on
 September 26. ' "

" No submittal was received from the Service. The Board's'ection
in this matter is based on the prior submittals of the Service, material
submitted by other parties; court proceedings which took place during the
summer of 1980, and:other material published by“the Service,'wbich”wjll be

identified later.

. R
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Reservoir Operation Study

1. The reservoir operation study identified the storage needed
to satisfy Decision 1422 conditions for prior rights, water quality and the
downstream fishery. Several alternative interpretations affecting the
amount of storage for each of the three authorized uses have been advanced
by various parties. Some of these alternatives vary greatly from the

assumptions. used in the study of the Service.

. 2. The operat1on study submitted by the Serv1ce on Ju]y 3, 1979
conc]udes that 597,000 acre- -feet of storage would be needed to satisfy the
authorized beneficial uses of Decision 1422. This amount corresponds'to a
reservoir elevation of 877 feet and would flood the Tower two m11es of river

above Parrotts Ferry. &

- 3. The Service operation study proposed storage of ZOO;OOO'ACre—
feet in New Melones Reservoir to satisfy prior vested water rights. - Deci-

sion 1422 subjected the permits to, among other agreements, an “Agreement

. and Stipulation” dated October 24, 1972, executed by the pekmitiee,'Oak&ale

Irrigation District and South San Joaquin Irrigation District (Districts).
The record. shows that the plan of operation for the New Melones project con-

templates coordinated operation of New Melones Reservoir and the Districts'

pre-existing Tulloch Reseryoir. (See, for example, the Agreement and Stipu-

lation of chober 24, 1972, page 2; Article 29 of the Districts' Federal
Power Commission License; Reporter's Transcript {RT), pages }77, 178,']88—]90).

This coordinated operation is usually described as operation of Tulloch

Reservoir as an afterbay, for power generation purposes at New Melones Reservoir.

4/ The Board in Decision 1422 (page 19) estimated that even with limitations

on storage and with the flood control space empty about 2% mlles of the
9-mile wh1tewater reach would be inundated. ,

-5 -




4, It is evident, based on the whole record in this matter that
the Districts' storage rights identified in the Agreement and Stipulation
were substantial]y predicated upon the coordinated operation described above.
The Board also notes that the reason for limiting storage in the new reser-
voir was the failure of the permittee:to show how and where the portion of
the project yield intended for_censumptive purposes would be used. Water
stored under the terms of the Agreehent’and Stipulation does not suffer trom
this infirmity. It will be used, in the same manner and locations ae was
-the supp]y-from Tulloch Reservoir and "01d Melones" Reservoir under theffor-
mer operation, to f1rm up the y1e1d of r1ghts presently held by the Dlstr1cts
and part1a11y to replace groundwater use. The permittee, as well as other
water users, der1ves a benefit from ‘this arrangement in that a degree of

certainty is achieved. The D]strlgts total annual d1vers1on from the

Stanislaus River will now be limited to 654,000 acre-feet. Although the maxi- -

mum annual diversion to date has been less (636,000 acre-feet), no annual

S e e g b iy

.C |

limit was imposed by. the combination of rights held by the Districts prior»to-

the Agreement and Stipu]ation other than that of physical evai]abi]ity and
the const1tut1ona1 requ]rement that use be reasonab]e and not wasteful.

- 5. The "Forecast of Water Supp]y and Requ1rements“ submitted w1th
the June 26, 1980 letter from the Department of Interior shows that dur1ng

the month of September 1980 20 000 acre-feet of storage 1n Tulloch Reservo1r

was to be used by the Tri-Dam Project for consumptive purposes. Stored water'

was used in that manner. A letter of August 13, 1980 from the Acting
Regional Director of the Service to the Director, Department of Fish and
Game2/ indicates that Tulloch Reservoir was to be drawn down to allow

L

5/ Exhibit I, Friends of the River submittal of September 12, 1980.
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construction work related to New Melones Dam. The Board notes that in future

years a similar late season drawdown of Tulloch Reservo1r could occur as
part of the flood control operation.

6. a. Satisfaction of prior rights in accordance with the Agree-
ment and Stipulation requires that the Service store up to 200,000 acre-feet
of water per year for subsequent release in that same year for the Districts'
downstream withdrawal and use. However, the record of this proceeding--
including especially the license issued to the.Districts by the Federal
Power Commission (FPC) for Tulloch Reservoir--shows clearly that operations
under the stipulation wére_intended, among other things, to compensate for
the lossléf.the consumptfve uée'function of Tulloch Reservoir. It was (and
continue§ to be) contemplated that the parties will enter into an:agreémeht
governing cdordinated opération of New Melones Reservoir and Tulloch Reser-
voir, whereby the latter would no longer be available to the Distriéts for
consumptivé use storage. (Seé paragrabh 3, above.) In fact, Districts’

FPC 1icense requires such agréementﬁ/.» Moreover, that 1icense requires the
parties to reach such agreement prior to commencement of construction'of the
New Melones Dam. |

b. Ue find, however, that the parties have not coné]Uded such
agreement nor has the Federal Energy Regulatory Commission (FERC, successor
in this function to the FPC) exercised its rétained~authority to resolve the
issue. Ourubést efforts to détérmine precisely the manner in which Tulloch |
Reservoiriis to be opérated.during this hiatus have failed. We were

fnformed by counsel for the Districts at a hearing that the Districts have

6/ The license includes provision whereunder the FPC retains authority to
" determine terms and conditions of coordinated operation should the United
States and the Districts fail to conclude a satisfactory agreement.

-7 -
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"control of the valves" at Tulloch. (See Reporter's Transcript, p.180; see .
also p. 198_) On the other hand, there appears to be dispute between the %'
Districts_and the United States on the question of Tulloch's flood control
operations, if any. (Reporter's Transcript, p. 199 ) In our "Notice of
Request to Supplement'New Melones Hearing Record", dated August 21, 1980,
the Service and the Districts were specifically requested to file iﬁfokmation,i
jointly or severally, deecribing how eperation of Tulloch Reservoir will be
coordinated Wiﬁh operation of New Melones Reservoir. The record of our
hearing of October 19, 1979 was not clear on this point. The Service did
not respond to this fequest, The Districts submitted a letter dated
. September 9,.1980 asserting that the Districts will have legal operational
authority and.eesponsibi]ity Qver Tu]]och Reservoir "for all years", and
that Tu]]qch Reservoir is to bevoperated in accordance with the 1972 Agree-
ment and Stiph]ation and further agreements yet to be negotiated. - ' | Q,.
These representations, however, are of no help to us in determining how
Tulloch is to be operated in:the interim. First, the Agreement and Stipu-
lation provides no eriteria.for coordinated operation of‘New Melones and
Tulloch Reservoirs. On the cohtrary, that document, after reciting that
the Districts have California water right entitlements for Tu]]oeh;
expressly provides: | |
l"This agreement shall not be deemed to limit or dimish
the Districts' rights, entitlements or yields [under
Districts' Tulloch water right ent1t]ements]." |
Second, the Districts' representation that Tulloch "will be" operated in -
accoﬁdance with yet-to-be negotiated agreements does not inform the Board
how Tulloch w111 be operated pending execution of such agreements, obv1ous]y,

no rights or dutles can arise from agreements whlch have not yet been ' ',- g ’ ‘
5 negot1ated ’ ' - - | : (:




6 c. We find nothing in the record, or in any legal materials

( available to us, from which we may conclude that permittee has any right
to dictate Tulloch operations at this time, that is, prior to implementation
of the relevant provisions of the Districts' FPC license.’/ Based on this
state of the record, we conclude that a necessary'precondition to full
implementation of the Agreement and Stipulation has not yet occurre&. Bbard
approval df full implementation of the Agreement and Stipulation at this'l
time--while the Districts' water right entitlements continue in full effect--
would contraﬁene the policy of Decision 1422 that storage in New.Melones
Reservoir be held to that amount necessary to satfsfy the permitted uses,
including prior rights, until permittee is committed to greater.storage
amounts. Until the contémp1ated agreements between the Service and the

. . Districts are reached, or until ‘the Federal Energy Regulatory Commission

i’?ﬂ@.}\

(successor to the FPC) prescribes the terms and conditions upon which the
United States has the right to use Tulloch Reservoir for afterbay regulatidn,
the Districts' prior rights storage should be limited to that which would

" have béen_available to the Districts in "0ld Melones" Reservoir, that is,
107,000 acre-feet piﬁs licensed:rights.fdr restoragé‘ini"OId Melones" RéserQoir ;
1nsofar~as such ‘rights could-have been exercised within the: capab1]1ty of -
"01d Melones!;Reservoir. At the time, and to the extent that such agreements
or FERC determ1nat10ns resu]t in the Districts' ]oss of consumptlve use stor-
age in Tu]loch Reservoir, the agreements or FERC determ1nat1ons shou]d be 'f‘
filed with the Board. Subsequent to such f111ng, equwva]ent storage shou]d be
authorized iﬁ New Melones Reservo1r. The higher reservoir level that wou]d

result from full imp]ementation of the Agreement and Stipulation shpuld be

7/ In fact (as noted in paragraph 5, above) permittee's June 26 operatlons

re -schedule showed consumptive use of 20,000 acre-feet of Tulloch storage
N\ by the Tri-Dam Project and water was used in that manper.




authorized immediately upon»entry by‘the parties into the contemplated
agreements, or upon determination of terms and conditigns by the FERC. Until
such time as directives duly issued-by the federal regulatory agency having
Jurisdiction over coordinated operations are carried out; operation of Tulloch
Reservoir by the Districts in accordance with California water right entitle-
ments and orders is consistent with federal laws. |

d. Based on the foregoing, we cohc]ude that limiting prior rfghts
storage in New Melones Reservoir to 107,000 acre-feét'p1us restorage;giﬁgg§;,f

cribed.in.subparagraph’c above will not, as a matter of law,‘deprive the

Districts of any water under their prior rights. This is so because fhe Dis-

tricts' California water right entitlements for Tulloch Reservoir have not
yet been impaired by authorized federal action. We are éware that thiS'New ,

Melones storage limitation may reduce power production at New Melones. How-

ever, today's order is interpretive of Decision 1422; that Decision éxp]iéitly_

provides that use of stored water for power'production is to be a function of
the consenvation.storage authorized for the other beneficial uses. Nevefthe~
less, the Board wishes to resolve questions relating to power production at

New Melones and declafes its intention to do so in paragraph 14, belaw.

7. The Department of Fish and Game (Fish and Game) at the October

1979 hearing confirmed that it wishes to have available sufficient water to

provide releases of the fu]] 98, OOO acre-feet per year a]]OWed by Condition 2 A

- of Decision 1422. The schedule submitted by Fish and Game on Apr1] ]6 1979

calls for releases as fo]]ows ";
F10w :

Period | | | Cubic Feet Per Second
October 1 through December 15 mo
Decémber 16.through March 31 : 'i.?5u .' ] )
April 1 thmugh May 15 - o 5 -
May 16 through September 30 R 10
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The effect of this schedule would be to require about 26,000 acre-feet more

storage in New Melones Reservoir than shown in operation submittals of the

Sorv1ce8/ if the amount contemplated in the Agreement and Stipulation is
stored for prior rights.
8. _Fish and Game, by memorandum of October 12, 1979 and during

the October 1979 hearing, confirmed’that it desires to_test Tow (dry and
critical year) releases proposed by Friends of the River. Condition 2 of
Decision‘]422 clearly allows Fish end Game to make such ﬁests. Condition 6
of the Decision in fact antitipates‘that studies.necessary to define fishery
needs more accurately will be conducted. Such testing as is now proposed/'
by Fish andAGeme is appropriate. Any revisionsvtoAthe release scheddle ofﬁf
the annual quantity to be provided from storage should be submitted to fhe_’
Board for its approval pr1or to implementation. . L |

‘-9. The Board has been furn1shed cop1es of at least some cofres-
pondence between Fish and Game and the Service on the questjon of tempera-
ture needs of the fishery. eNo Specific further information Has beeh‘received
indicating that Fish and Game is_wf]]ing to accept 1e$$_§han-98,000 a;re;feet

per year, or that the April 16, 1979 schedule has been revised. In,the

" September 26, 1980 joint memorandum Fish and Game‘recommends that a 200,000—

300,000 acre-foot reservoir be maintained until it is proven that such oper-
ation is not the best for salmon.. However, that hemorendum also recommends
that up to 98 000 acre—feetvpe}'year be provided;for fish The Board notes
that a f1shery re]ease of 98 000 acre-feet per year cannot be prov1ded dur-

ing dry years from a reservoir as small as that recommended by Fish and Game.

8/ Alternate operation studies submitted Ju]y 11, 1979 were based upon the
" Fish and Game release schedu]e - .
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Fish and Game also .recommends that the temperature protﬂem resulting from a ' ’
Tow reservoir be solved by a Board-ordered breaching of "01d Melones" Dam. | {:
Such action is outside the scope 6f this proceeding, which is limited to con-
sideration of the Condition 3 submittals.
10. Sévera] factors impact the amount of water needed from New
Melones Reservoir to provide downstream_watér quality benefits. Ampﬁg these
factors are the recent sealing of the Tuolumne River gas wells, the aiter—
ation of hydroldgy resulting from construction of major reservoirs in the
past decadé,'aﬁd the increase in salinity of the San‘Jdaquin Rivér.due to .
upstream agrfﬁultura] activities. The Board notes that the permittee is
developing an updated'f]ow/quality relationship, which apparently has h@t :
been finalized. ~A_re1afionship diffefent'from the 1965 material is con-
tained in the "Report on the Effects of the CVP Upon the Southern Delta
Water Supply; Sécramehto-San- Joaquin River Delta, California", June 1980, %
prepafed jointly by the Service and the South Delta Natef Agency. Review
of that materfa] jndicates a downward trend in Vernalis water quality from
the 1930s to the 1960s. In its September 1980 Final EIS on the Basin
Alternatives; Water A]TocétiSns and Reservoir Operations for New Melones
Réservoir, the Service responded to Board staff-reiteration of the“nééd for
a review of'thé water quality relationship. The gervice stated: -
"The matter of déve]oping and utilizing updated flow-

quality relationships for the San Joaquin River at Vernalis .

is part of ongoing studies in the Delta and San Joaquin Valley.

The relationship used in the New Melones studies that are part

of this Environmental Statement is the best interpretation of

the historical data. o :
"We recognize that the current situation may be diffgreqt

than that of the past, but recent data is ambiguous anq qxff1-

cult to rationally interpret. Our studies will be modified - : : ‘

when a revised relationship can be developed. Until that time,': |
which we expect to be in the next year, we will use the present - - - v
relationship."” | : S e _ (::

- 12 -
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A witness for the permittee in a federal court proceeding testified that

an updated relationship may reduce the storage need by about 25,000 acre-
feet.2! The witness was apparently citing the effect the new relationship
would have on the 597,000 acre-foot reservoir put forth by the Service as
complying with Decision 1422. There would likely be some difference
(other than 25,000 acre-feet) if the revised flow/quality re]at1onsh1p were

comblned in a new study with the other assumptions used in the study which

resulted in 623,000 acre- feet of storage. ]0/ The result is that wh11e the ,

storage needed for water qua11ty contro] has been identified w1th a degree
of accuracy that wou]d be suff1c1ent for a ]arge reservoir in a typ1ca1
case, in th1s case the Board contlnues 1n 1ts 1ntent to ba]ance carefu]]y
the need to provide suff1c1ent storage for 1dent1f1ed requxrements w1th the
need to avo1d premature 1nundat1on of the upstream area. The Serv1ce f
should promptly finalize a Verna]1s fiow/qua]1ty re]at1onsh1p Wh]Ch repre-
sents present conditions as accurately as posstble The updated f]ow/
quality relationship should be combined with the fisheries and pr1or rlghts
objectives confirmed by other portions of this order in a new operat1ons
study and submi tted to the Board. ' ‘
_;11. Operation of New Melones Reservoir in accordance with the

above findings will allow a maximum reservoir water level elevation,

9/ Environmental Defense Fund, et al. v. Cecil Andrus, et al., Civ. No.

80- 475 Federal Dlstr1ct Court Eastern District of Ca11forn1a

10/ The total interim storage amount is a combination of annual and carry~
over storage and is established by the interaction of the objectives for
the three authorized functions. When the criteria for governing one of
the functions is changed, the net effect or change on a particular study
cannot be assumed to apply to other studies. Failure of the permittee to

respond fu]]y to Board request in this 1nstance requ1res that approx1mat1on5

be used
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excluding flood control storage, of 844 feet to meet the conditions of
Decision 1422 until the Agreement and Stipulation is fully implemented.
This reservoir water level corresponds to storage in New Melones Reservoir
of 438,000 acre-feet. Upon full implementation of the Agreement and Stipu-
lation, these findings would allow a water level elevation of 882 feet,

corresponding to storage in New Melones Reservoir of 623,000 acre-feet.

Reservoir Operation Schedu]e"

”!12. The schedu]e for operation of New Melones Reservo1r for the
remainder of caTendar year 1980 represented by the forecast of water supply
and requ1rements submitted w1th the Department of the Inter1or Tetter of
June 26, ]980 shows releases for downstream fishery in accordance with -
those proposed by Fish and Game on April 16, 1979 | The constraintevof_the' 3
order of the Nlnth Circuit Court of Appeals issued on June 6, 1980 are not
reflected there1n because the court required higher releases for a time.

The scheduTe will exp1re at the end of 1980 and no further 1nformat1on has

been subm1tted.

Reservoir Clearing Plan

13. The interim reservoir clearing plan which the Serv1ce sub—
mitted by letter dated May 3, 1979 ‘indicates that the Corps of Eng1neers did

not then pTan any clearing of the reservoir area. However, that p]an'may no

longer be appropriate in view of its condition that the interim period‘be of -

Tong enough duration to Just]fy the investment. We understand that the o

Corps of Eng1neers now has a f1na1 c]ear1ng plan wh1ch it 1ntends to 1mpTe- |

ment soon. That clearing p]an should be subm1tted prior to its 1mp1ementat1on

Other Matters

14.. The Board recogn1zes that cond1t1ons have changed since
Decision 1422 was adopted in 1973. Specifically, we are aware of the -

national concern--heightened by very'recent events abroad--over dependence
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on imported energy sources. MNowhere is this concern more valid than in
Ca]iforniai These changed conditions may warrant a reexamination of the
question whether, and if so to what extent, storage of water in New Melones
Reservoir shqu]d be allowed expressly for hydroelectric power generation.
We have encouraged permittee to petition us to reexamine this issue. Per-

mittee has not done so. While we have authority to address this issue on

our own motion, we are not convinced that such a proceeding would be useful in

the absence of a petition or other assurance from permittee that it--or an
appropriate agency designated by it--would voluntarily participate in such‘
a proceeding. Power and energy benéfits produced at New Melones accrhé fo
permittee; therefore, permittee's interest in and necessahy cdntributioﬁ «‘
to such a proceeding seemé self-evident. Based upon these cqnsidefatiégs;,
the Board will hold further hearing oﬁ the question of storage for hydéﬁgn
electric energy generation as soon as possible after réceiving from per-
mittee an appropriate petition or other assurance that it voluntarily agrees
to pérticipate'fu11y.in such a proceeding. Permittee's>participatfon can
be without prejudice to its legal position in on-going litigation. If;.‘__
permittee fails to file such petitfon or to provide such othér assprance;_
the Board will, prior to January 15, 1981, decide whether to compel part%f‘
cipation by permittee or an appropriate federal agenqy_iﬁ such a proceediﬁg,
or whether adequate inform&tion can be obtained»from othef sources on this
issue to the end that reopéning on our own motion would be productive.

15.' We have previously found that there cqntinqés to be evidence

- of uncertainty as to the precise amounts of water needed for water quality -

and fishery purposes. (See paragraphs 7 through-IO, abovg.) Accordingly,
the proceeding contemplated by'paragraph 14, next_abovg, may also consider

revisions to the authorized storage amount if it is apparent that there is

newly available information on the question of water needed for these author-.

“ized uses. . 215 -
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16. Considerable serious concern has been expreséed over the - v
effect of operation in accordance with the study and schedule on prevention % 3
of downstream damage. Releases to prevent downstream damage are part of ?
flood control opefation under the preempted federal authority exercised
through schedules prepared by the Corps of Engineers.  The operation'studies‘
provided by the Service do not fully conform with the Corps position on- - ;.-
maximum re]eaéé from New Melones Reservoir when the storage in that resér—
voir is less thah 1,950,000 acre-feét (see jtem 3 in Appendix to Staff |
Report)."The Board's action ob the operation Smeittéls is not an approval
of that parficular release schedyle, However, staff‘éna1ysis verified by'
Corps expert tésﬁihony (RT, pages 114, 115) establishes that a chénée in
the Sefvice'bpé}ation'studies'to conform to the"CorpS'release séhedu1eA
would not iﬁpéét"thetstorage Jevels required to sétisfy vested righis; ffsh

: L

17. tNothfng in this order should be construed as interpreting -

and wildlife releases and releases for water quality'purpOSES. S

Decision 1422 to‘prohibit the.temporary impoundment of water for the
purpose of régu]éting flow to prevent flood damage, under release criteria
developed by'the United States (see Decision 1422, page’17 footnote, and
page 19) nor as'1imiting variations approved by the Board in fisheryf
release schedu]es pursuant to studies to define more-closely'fishery needs.

18.  To meet responsibi]ities under provision of federal_laWs .

relating to mifigation of AdvefSéAéhvirbnmental impacts, the initial oper-k
ation of New Melones Reservoir could result in less storage than permitted -
under the appFoVed operation schedule. (As examples,'federal 1aWs-inc1ude‘

the National Historic Presérvétioh Act and the Endangered Species Act.) So

long as the storagé levels do not exceed Tevels pefmitted in this order, a
federal de.ci:.:c.l‘o'h' to maintain lower levels for cultural or endangered species - ‘ |

C

protectionvéhdlbfjhifigatioh is consistent with this order. "

, , A - - 16 - |
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ORDER

1. A maximum storage amount of 438,000 acre-feet, corresponding
to an elevation of 844 feet mean sea level, is accepted for satisfaction of
prior rights, preservatiqn and enhancement of fish and wildlife, and water
quality until one of the alternative preconditions to full implementation

of the Agreement and Stipulation occurs and evidence thereof is filed with

~ the Board. = At that time a storage amount of 623,000 acre-feet (correspond-

ing to an elevation of 882 feet mean sea level), or such other level as is
supportgd Qy.further studies, is authorized.

2. Any contemplated revision to the clearing plan submltted on
May 3, 1979 shall be submitted to the Board at least 30 days before work

Ferm e i

proceeds.

3. The reservoir operation scheau1e (forécaét ofl;gter éupbly-éﬁd‘
requirements) submitted by the Service on June 26, 1980 provides an adequate
operations schedule for the remainder of 1980. The permittee is directed to
submit an updated schedule showing 1981 operations within 30 days.

4. Revisions to the fishery release schedule sha]f be submitted
to the Soard for approval prior to implementation.

5. The permittee shall promptly update the Vernalis f]ow/qua]ity

relationship and submit the updated relationship and a conforming operations

study for Board acceptance.

6. Until further order»of the Board, water appropriated under
permits issued pursuant to App]iéations 14858 and 19304 shall be used on]yj
for preservation and enhancement of fish and wildlife, recreation, wéter

quality control and irrigation within the service areas of Qakdale and

South San Joaquin Irrigation District.




7. Until the prior rights Agreement and Stipulation is implemented, ’
the permittee shall operate New Me]onés Reservoir so as to assure that the |

prior rights at "01d Melones" Reservoir are not infringed upon.

Dated: NOVEMBER 20, 1980 ( \N>\ \Q\‘\ K“\)

Car%a{ Bard, “Chatrwoman

A9 N, 0(@

William J. Mi{ler, V]CE -Chairman

L. L. Mitchell, Mgmber

2 Belonlon
' 11 B. Dunlap, Fember

F. K. Aljibury, Membér N
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