STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

ORDER WR 2020-0113-EXEC

In the Matter of
Eddie Vierra Farms (Delta Watermaster Enforcement Action No. 78)

ORDER APPROVING SETTLEMENT AGREEMENTS

BY THE EXECUTIVE DIRECTOR!?
1.0 INTRODUCTION

This matter comes before the Executive Director of the State Water Resources Control
Board (State Water Board or Board) following the Delta Watermaster’s issuance of an
Amended Draft Cease-and-Desist Order (Amended Draft CDO) to Eddie Vierra Farms,
LLC (Respondent) on June 12, 2020. In the three attached settlement agreements, the
Delta Watermaster and the Respondent have agreed to settle this matter in lieu of
proceeding to hearings. The issuance of a decision or order pursuant to a settlement
agreement is authorized under Government Code section 11415.60.1

2.0 BACKGROUND

Respondent owns the “Home Ranch,” an approximately 174-acre irrigated agricultural
property on Roberts Island in the Delta. Respondent filed an Initial Statement of Water
Diversion and Use for diversions of water for use on the Home Ranch in 2009. The
Board’s Division of Water Rights (Division) numbered this statement S016199. In this
statement, Respondent claimed rights to divert and use water on this ranch under
riparian and pre-1914 appropriative rights.

Respondent owns the “Woods Ranch.” Respondent filed Initial Statements of Water
Diversion and Use for diversions of water for use on the Woods Ranch in 2009 and
2010. The Division numbered the statement for the ranch’s western portion S016201
and the statement for the ranch’s eastern portion S018904. In these statements,
Respondent claimed rights to divert and use water on this ranch under riparian and pre-

! State Water Board Resolution No. 2012-0061 delegates to the Executive Director the
authority to issue a decision or order by settlement of the parties under Government
Code section 11415.60.



1914 appropriative rights. This order concerns the western portion of the Woods
Ranch. The western portion of the Woods Ranch contains approximately 90 acres of
irrigated agricultural property on Roberts Island in the Delta. The Settlement Agreement
for the Woods Ranch states that the eastern portion of the Woods Ranch was
addressed in the Board's Order WR 2016-0006-EXEC.

Respondent owns the “Walker Ranch,” an approximately 108-acre irrigated agricultural
property on Roberts Island in the Delta. Respondent filed an Initial Statement of Water
Diversion and Use for diversions of water for use on the Walker Ranch in 2009. The
Division numbered this statement S016200. In this statement, Respondent claimed
rights to divert and use water on this ranch under riparian and pre-1914 appropriative
rights.

On December 28, 2009, the Division issued a Draft Cease-and-Desist Order (Draft
CDO) to Respondent. The Draft CDO concerned diversions and use of water on the
Home Ranch, the Woods Ranch and the Walker Ranch.

On January 8, 2010, Respondent requested a hearing on the Draft CDO. Because of
pending litigation concerning other Delta properties owned by other parties that involved
similar issues, the State Water Board never issued any notice for this hearing.

On February 7, 2020, the Board’s Executive Director assigned proceedings regarding
the Draft CDO to the Administrative Hearings Office (AHO).

On June 12, 2020, the Delta Watermaster, acting pursuant to Water Code section
85230, issued the Amended Draft CDO to Respondent.

On August 27, 2020, the AHO issued a Notice of Public Hearing, which set three
hearings to consider the issues raised by the Amended Draft CDO. The AHO
scheduled these hearings for November 19-20, 2020 (Home Ranch), December 2-3,
2020 (Woods Ranch) and January 7-8, 2021 (Walker Ranch).

3.0 SETTLEMENT AGREEMENT

After the AHO issued its Notice of Public Hearing, representatives of the Delta
Watermaster and the Respondent continued to meet and confer to discuss the relevant
documents and issues. On October 16, 2020, Respondent and the Delta Watermaster
executed a Settlement Agreement with respect to the Home Ranch issues. A copy of
this Settlement Agreement is attached hereto as Exhibit A. On October 23, 2020,
Respondent and the Delta Watermaster executed a Settlement Agreement with respect
to the Woods Ranch (western portion) issues. A copy of this Settlement Agreement is
attached hereto as Exhibit B. On October 30, 2020, Respondent and the Delta
Watermaster executed a Settlement Agreement with respect to the Walker Ranch
issues. A copy of this Settlement Agreement is attached hereto as Exhibit C.



After execution of these Settlement Agreements, Respondent and the Delta
Watermaster jointly asked the AHO to cancel the hearings on the Amended Draft CDO.
The AHO issued notices cancelling these hearings on October 21, 2020 (Home Ranch),
October 28, 2020 (Woods Ranch) and November 2 (Walker Ranch).

The general terms of these Settlement Agreements are:

(1) Respondent waives its right to hearings on the Amended Draft CDO, waives its
right to petition the Board for reconsideration of this Order, and agrees to the
terms and conditions of the Settlement Agreements.

(2) The Delta Watermaster agrees, for purposes of settlement, that the evidence
submitted by Respondent is sufficient to support riparian rights claims for these
three ranches.

(3) Respondent will report diversions of water to be used on these three ranches
pursuant to its riparian right claims. Respondent will not report diversions
pursuant to its pre-1914 appropriative right claims unless Respondent first
presents evidence supporting the claims to the Delta Watermaster, which the
Delta Watermaster reserves the right to contest, as set forth in the Settlement
Agreements.

(4) The parties agree that this Order approving the Settlement Agreements shall
constitute a cease and desist order under Water Code section 1831, which shall
be enforceable by the Delta Watermaster pursuant to Water Code sections 1845
and 85230.

ORDER

IT IS HEREBY ORDERED THAT the attached Settlement Agreements between the
Delta Watermaster Team and Respondent are approved.

STATE WATER RESOURCES CONTROL BOARD

December 7, 2020

Date Eileen Sobeck
Executive Director



EXHIBIT A
SETTLEMENT AGREEMENT

This Settlement Agreement is made this 16" day of October 2020 by and between
Eddie Vierra Farms, LLC (Vierra) and the State Water Resources Control Board
(State Water Board) acting by and through the Delta Watermaster (Watermaster).

RECITALS

AUTHORITY

1.

Pursuant to State Water Board Resolution 2007-0057 and a subsequent re-
delegation memo from the Deputy Director for Water Rights, which were in
effect at the time, the Assistant Deputy Director for Water Rights issued a draft
Cease and Desist Order (CDO) to Vierra on or about December 28, 2009.

Water Code section 1831, subdivision (d) provides “the [State Water Board]
may issue a cease and desist order in response to a violation or threatened
violation of ... [t]he prohibition set forth in section 1052 against the unauthorized
diversion or use of water subject to [division 2 of the Water Code].” The CDO
alleged that Vierra had violated or threatened to violate Water Code section
1052, which provides that, “The diversion or use of water subject to this division
other than as authorized in this division is a trespass.”

Water Code section 85230 established the independent, appointed office of
Delta Watermaster with authority, among other things, “to issue a notice of a
proposed cease and desist order...limited to diversions in the Delta.”

On August 7, 2018, the State Water Board adopted Resolution No. 2018-0037
delegating to the Watermaster additional authority related to diversions within
the Delta, including authority to settle cease and desist orders prior to notice of
a hearing.

Water Code section 1110 established the Administrative Hearings Office
(AHO) within the State Water Board. Water Code section 1112, subdivision
(a)(2), provides that AHO hearing officers shall preside over hearings involving
notices of proposed cease and desist orders under Water Code section 1831.

On January 3, 2020, the Deputy Director of the State Water Board's Division of
Water Rights (Division), sent a memorandum to the State Water Board's
Executive Director, proposing to transfer proceedings regarding the CDO to the
AHO. On February 7, 2020, the Executive Director issued a memorandum
assigning these proceedings to the AHO.

On June 12, 2020 the Division of Water Rights/Office of the Delta Watermaster
Prosecution Team (Prosecution Team) issued a revised draft Cease and Desist
Order (Revised CDO) to Vierra.



Home Ranch Settlement Agreement

BACKGROUND

8. On July 16, 2008, the State Water Board adopted a Strategic Workplan for
Activities within the San Francisco Bay/Sacramento-San Joaquin Delta Estuary
(Workplan). The Workplan emphasized the State Water Board’s responsibility
to vigorously enforce water rights by preventing unauthorized diversions of
water, violations of the terms of water right permits and licenses, and violations
of the prohibition against waste or unreasonable use of water in the Delta. As
described in the Workplan, the Division initiated an investigation of the bases
of water rights of existing diverters within the Central and South Delta. The
Workplan also specified that, if and when unauthorized diversions were found,
those diversions would be subject to enforcement action to cease unlawful
diversions, obtain a legal water right, or secure a contract for water supplies.

9. Pursuant to the Workplan and based on reviews of U.S. Geological Survey
maps, aerial photographs, and San Joaquin County Assessors Maps, on
February 18, 2009, the Division sent a letter to Vierra, as owner of San Joaquin
County Assessor Parcel Numbers (APNs) 131-190-04, 131-190-05, 131-270-
08 and 131-270-09 (sometimes referred to as “Home Ranch”) requesting that
Vierra file a Statement of Water Diversion and Use or otherwise substantiate
the lawful basis for diversion of water to the Home Ranch.

10.Vierra filed an Initial Statement of Water Diversion and Use on April 13, 2009
(Initial Statement) which states that 174 acres of alfalfa were planted within
APNs 131-190-04, 131-190-05, 131-270-08 and 131-270-09 (Home Ranch) in
2009. This Initial Statement was assigned identification number S016199.

11.Crop data published by the San Joaquin County Agricultural Commission and
aerial photographs suggest that about 174 acres of alfalfa had been grown on
Home Ranch over the five years preceding issuance of the CDO. According to
the 1980 California Department of Water Resources publication “Crop Water
Use in California,” alfalfa has an estimated annual water consumptive use of
4.1 acre-feet per acre. The estimated annual consumptive use of water for
irrigation on Home Ranch during those five years had been 713 acre-feet.

12.0n September 23, 2009, following review of the Initial Statement, the Division
mailed a certified letter to Vierra advising that the San Joaquin County
Assessor’s Parcel maps show that Home Ranch does not have contiguity to a
surface stream. The letter stated that the lack of contiguity indicates that a
riparian basis of right typically would not exist. The September 23 letter
requested that Vierra provide additional evidence to support the riparian claims
for Home Ranch and/or documentation supporting initiation and continuous use
of water under the pre-1914 claim of right. The September 23 letter warned of
potential enforcement if an adequate response were not received. APN 131-
270-08 should have been listed with the other parcels, because it contains a
small part of the irrigated acres on Home Ranch.


















EXHIBIT B





















EXHIBIT C
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