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April 6, 2009 
 
 
 
VIA ELECTRONIC AND OVERNIGHT MAIL 
 
Mr. Chris Carr 
State Water Resources Control Board 
Division of Water Rights 
P.O. Box 2000 
Sacramento, CA 95814-2000 
 
Re: Stockton East Water District/ 
 Comment Letter – Southern Delta Salinity/San Joaquin River Flows WQCP 
Workshop 
  
Dear Mr. Carr: 
 
On behalf of Stockton East Water District, attached please find one electronic copy of 
the Comment Letter regarding Southern Delta Salinity/San Joaquin River flows WQCP 
Workshop.  Additionally, fifteen (15) hard copies will be sent to you today via overnight 
mail.  
 
Should you have any questions, or require any additional information, please do not 
hesitate to contact me. 
 
Very truly yours, 
 
 
 
KARNA E. HARRIGFELD 
Attorney-at-Law 
 
KEH:md 
 
Enclosures 
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CONSIDERATION OF POTENTIAL AMENDMENTS TO THE WATER QUALITY 
CONTROL PLAN FOR THE SAN FRANCISCO BAY/SACRAMENTO-SAN 

JOAQUIN DELTA ESTUARY 
RELATING TO SOUTHERN DELTA SALINITY AND SAN JOAQUIN RIVER 

FLOW OBJECTIVES 
 

WRITTEN COMMENTS OF STOCKTON EAST WATER DISTRICT 
______________________________________________________________________________ 
 
The State Water Resources Control Board (State Water Board) has requested 

information on the following issues:  (1) What should the program of implementation 

be for the southern Delta salinity objectives; (2) What should the San Joaquin River 

flow objectives be to protect fish and wildlife beneficial uses and where and when 

should those objectives apply; and (3) What should the program of implementation 

be for the San Joaquin River flow objectives?  The following are the comments of 

Stockton East Water District (SEWD) regarding those identified issues.   

 
(1) Stockton East Water District supports modification of the program for 

implementation of the southern Delta salinity objectives. 
 
SEWD supports modification of the program for implementation of the southern 

Delta salinity objectives.  The obligation for meeting Vernalis salinity objective was 

first imposed upon New Melones Reservoir in D-1422, however, since that time the 

salt load and concentration of the San Joaquin River has drastically increased and 

the timing of drainage has changed.  Imposition of this requirement upon New 

Melones Reservoir based upon current conditions is an unreasonable and non-

beneficial use of water pursuant to Article X Section 2 of the California Constitution, 

and therefore cannot be imposed by the State Water Board or voluntarily provided 

by the Reclamation.  Furthermore, the State Water Board should not require and/or 

mandate releases of water from New Melones Reservoir to provide dilution flows to 

meet the Interagency Station Nos. C-6, C-8 and P-12 on the San Joaquin River 

(respectfully, San Joaquin River at Brandt Bridge, Old River near Middle River and 
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Old River at Tracy Road Bridge) collectively including Vernalis herein referred to as 

“Southern Delta Salinity Objectives.” 

New Melones Reservoir Should Not Provide Dilution Flows to Achieve the 
Southern Delta Salinity Objectives 

 

Currently, USBR operates New Melones Reservoir to meet the salinity objective at 

Vernalis despite the fact that the State Water Board imposed this burden on all CVP 

permits, not just the New Melones permits.  [D 1641, pgs. 159-160]   USBR’s election 

to use water solely from New Melones Reservoir for dilution flows to meet the 

Vernalis salinity objective over the years has required releases in excess of 134,000 

acre feet in a single year, and for the years 1992 through 2008 water quality releases 

in excess of 879,000 acre feet.  These water quality releases have deprived the New 

Melones CVP water contractors, including SEWD, of water under their contract with 

USBR.  Additionally, these releases have far exceeded what was contemplated when 

New Melones Reservoir was authorized and constructed.   

 

 New Melones Congressional Authorization 
 

Over the years, many parties to the Bay Delta proceedings have inaccurately 

suggested that New Melones Reservoir was authorized for the purpose of addressing 

water quality in the San Joaquin River.  Congress did not authorize New Melones 

for water quality purposes.  Rather, Congress directed the Army Corps of Engineers 

(Army Corps) to consider the “advisability of including storage for regulation of 

stream flow for the purpose of downstream water quality control,” which it did.  

Exhibit “A.”  In 1965 the Army Corps concluded that no more than 48,500 acre feet 

annually would ever be required to control salinity at Vernalis.  Exhibit “B.”  Relying 

on that conclusion, the Regional Director of the USBR concluded that provision of 

limited water quality benefits “will not affect the project’s yield,” and that the New 

Melones Project “should not be considered as a complete solution to this problem.”  

Exhibit “C.”   
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Based upon these and other findings, the Regional Director conditionally recommended 

including water quality as an authorized purpose of New Melones as follows: 

 

Accordingly, I recommend that the. . . water quality objectives be incorporated 

into the New Melones Unit with the stipulation that, during its 50 year 

repayment period, these objectives will not require releases exceeding 70,000 

acre feet in one year.  

 

Based on the recommendation with this stipulation, the Army Corps recommended 

inclusion of water quality as one of the authorized purposes for New Melones.  The 

project proceeded to be built on that assumption and conclusion, and Congress took no 

further action.  Further supporting this conclusion, in 1969 USBR entered into an 

agreement with the Regional Water Quality Control Board committing to provide 

water for water quality purposes “but not in excess of 70,000 acre-feet in any one year” 

to meet the salinity objective at Vernalis.  Exhibit “D.”   

 

 Recent Congressional Authorization – HR 2828 
 

In an effort to cure the inequitable and adverse impact on New Melones CVP water 

contractors of USBR utilizing New Melones solely to achieve Vernalis water quality 

objective, Congress once again stepped in and passed legislation providing direction 

regarding New Melones Reservoir and specifically, actions that should be taken to 

increase the water supply available to the New Melones CVP water contractors, 

including SEWD.   

 

The following is a brief highlight of the important aspects of HR 2828: 

 

o HR 2828 (Public Law 108-361, signed October 25, 2004) contains important 

direction for the Secretary of the Interior and the Bureau of Reclamation 

regarding operation of New Melones Reservoir.  Exhibit “E.” 

o HR 2828 requires not later than one year from the enactment, the Secretary 

must develop and initiate implementation of a program (Program) to meet all 

existing water quality standards and objectives for which the CVP is 
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responsible.  The Program currently implemented by USBR is nothing more 

than the status quo, they have undertaken no new actions to relieve the 

burden on New Melones to meet existing Vernalis water quality objective.   

o  HR 2828 is clear in what should be included in the Program:  (1) 

Recirculation program to provide flow, reduce salinity concentrations and 

reduce the reliance on New Melones Reservoir for meeting water quality and 

fishery objectives through the use of excess capacity in export pumps and 

conveyance facilities; (2) Best Management Practices (BMP) Plan that focus 

on reducing water quality impacts from discharges from wildlife refuges.  The 

BMP plan is to be coordinated with other entities discharging water into the 

San Joaquin River to reduce salinity concentrations discharged into the 

River, including the timing of discharges to optimize their assimilation.  

o The overall purpose of the Program is to provide Interior with greater 

flexibility in meeting the existing objectives so as to reduce the demand on 

water from New Melones Reservoir used for that purpose and to assist the 

Secretary in meeting any obligations to CVP contractors from the New 

Melones project.  

o HR 2828 also expressly authorizes acquisition of water from willing sellers to 

meet the water quality and flow objectives for which the CVP is responsible 

so as to assist in meeting allocations to CVP contractors from the New 

Melones Project.   

 
HR 2828 provides clear direction, Reclamation must act to reduce the existing 

demand on water from New Melones Reservoir for meeting water quality objectives, 

so that increased deliveries can be made to the New Melones CVP water contractors. 

 
Release from New Melones to achieve the Southern Delta Salinity Objectives should 

not be continued as these releases frustrate the original New Melones Congressional 

Authorization, they deprive New Melones CVP water contractors of water needed in 

their service areas and are contrary to the most recent Congressional Authorization 

mandating reduction in releases from New Melones to meet these objectives.      

(2) Stockton East Water District supports modification of the San Joaquin River 
Flow Objectives because it is not supported by any scientific or biological 
basis. 
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The San Joaquin River Flow Objectives (non-VAMP) should be eliminated because 

there is no scientific or biological basis for the established objectives.  The existing 

objective is a negotiated political solution via the Principles for Agreement.  In 

developing the San Joaquin River Flow Objectives, which is the San Joaquin River 

contribution to the Delta Outflow, the parties arbitrarily set the San Joaquin Flow 

Objective at either 10%, 20% or 30% of the surrogate X2 Delta Outflow at either 

Collinsville or Chipps Island.  No biological assessment or other scientific 

justification supported these figures; the parties simply picked a percentage.  This 

startling fact has been confirmed by the Bureau of Reclamation (one of the parties to 

the negotiations) in its “Summary of 1997 Analysis of PROSIM and SANJASM 

Results Demonstrating Instances of Failure to Meet Vernalis Base Flows Required 

for X2 Compliance, attached as Exhibit “F.” 

 

Recognizing the uncertainty surrounding the Principles for Agreement, the 1995 

Bay-Delta Water Quality Control Plan (1995 Plan) required prompt re-evaluation of 

the San Joaquin River Flow Objective.  The 1995 Plan states that [t]hese flows are 

interim flows and will be reevaluated as to timing and magnitude, up or down, 

within the next three years. [1995 Plan, pg. 28]  While the State Water Board 

conducted workshops on these flows for the 2006 Bay Delta Water Quality Control 

Plan (2006 Plan), the State Water Board did not modify the San Joaquin River Flow 

Objectives, but instead set it as an “emerging issue” that needed additional water 

quality control planning consideration. 

 

The 1995 Plan states the purpose of the San Joaquin River Flow Objectives as 

providing attraction and transport flows and suitable habitat for various life stages 

of aquatic organisms, including Delta smelt and Chinook salmon.  [1995 Plan, pg. 

15]  The 1995 Plan notes that the USBR intends to meet San Joaquin River flow 

requirements, in accordance with the March 6, 1995 U.S. Fish and Wildlife Service 

biological opinion for the threatened Delta smelt, which are consistent with the San 

Joaquin River flow objectives in this plan.  [1995 Plan, pg. 28]  This logic is circular, 

however, because both the 1995 Plan and the 1995 Biological Opinion were derived 

from the negotiated solution contained in the Principles for Agreement. 
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The Environmental Impact Report (EIR) prepared for the 1995 Plan acknowledged 

that there was not a direct relationship between Delta outflows and Delta smelt 

protection.  Specifically, the 1995 Plan EIR at page V-65 states:  “[t]he relationship 

between Delta outflows and smelt abundance is not a simple one (Moyle et al. 1992).  

In fact, high outflows, such as those that occurred in February 1986, may have 

flushed Delta smelt out of the Estuary (SFEP 1992a).  Unlike striped bass, longfin 

smelt, and other species with planktonic larvae, the Delta smelt does not show a 

strong correlation in abundance with outflows (DWR 1992a, NHI 1992, SFEQ 

1992a).  The substantial annual variation in abundance of smelt probably masks any 

long-term trends liked to outflows (NHI 1992a).  It is believed that February-June 

Delta outflows are needed to transport larval and juvenile Delta smelt away from 

the influence of the export pumps and into low salinity productive rearing habitat in 

Suisun Bay and Suisun Marsh (USFWS 1994).”   

 

We have obtained significant information since adoption of the 1995 Plan, all of 

which supports elimination of the San Joaquin River Flow Objective for the 

following reasons:   

 

• The required San Joaquin River flows contribute little to Delta 

outflow. (Kimmerer 2004)  The majority of San Joaquin River flow is 

exported by the SWP and CVP at the pumps with 0.1% of San Joaquin 

River flow making up Delta Outflow at Martinez.  (San Joaquin River 

Group – EXH-24 – (6/3/05) Flow Science Inc., Fischer Delta Model 

Study – Fate of a Conservative Tracer During Water Years 2000-2001) 

• Tidal flows overwhelm net flows in the Delta and more strongly affect 

Delta smelt and Chinook salmon movements and distribution, so only 

very high Vernalis flows are likely to affect Delta smelt and salmon 

smolt transit times significantly (Kimmerer 2004) (Baker/Morhardt 

(2001).  Thereby significantly reducing the value of making San 

Joaquin River flows for the protection of Delta smelt and Chinook 

salmon.   
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• Recent evidence suggests that intermediate to high late winter and 

spring flows in the San Joaquin River attract spawning adult Delta 

smelt into the South Delta, potentially leading to increased 

entrainment.  (Nobriga, M., Z. Hymanson, K. Fleming and C. Ruhl. 

2001.  Spring 2000 delta smelt salvage and Delta hydrodynamics and 

an introduction to the Delta Smelt Working Group’s decision tree.  

IEP Newsletter 14(2):  42-46; Nobriga, M., Z. Hymanson R. Oltmann. 

2000.  Environmental factors influencing the distribution and salvage 

of young delta smelt: a comparison of factors occurring in 1996 and 

1999.  IEP Newsletter 13(2):  55-65) 

 

Because there is no scientific or biological basis for the San Joaquin River Flow 

Objectives, SEWD supports elimination of these objectives. 

 

The State Board should not tie the San Joaquin Flow Objective to Delta 
Outflow Objectives 

 

The San Joaquin River Flow Objectives during February through April 14 and May 

16 through June are improperly tied to hydrologic conditions in the Sacramento 

River basin.  While, Table 3 – Footnote 13 states that the water year classification 

for the San Joaquin River flow objectives are established based on San Joaquin 

Valley Water Year Hydrologic Classification at the 75% exceedence level, a higher 

level of flow is triggered if X2 is at or west of Chipps Island.  Location of X2 is highly 

dependent on Sacramento River flow conditions. 

 

There is no scientific or biological justification for the flow objectives on the San 

Joaquin River, let alone the higher flows triggered by the placement of X2. 

Moreover, there is insufficient justification for the higher flow objectives on the San 

Joaquin River and tying it to Sacramento River hydrology.  If the State Water Board 

intends to continue with a San Joaquin River Flow Objective, we advocate for the 

lower flow value currently contained in the 1995 Plan as the controlling flow 

objective during the February through June period and the reference to X2 in 

Footnote 13 deleted.  Any additional flow necessary to meet the existing X2 objective 
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should be borne by the Sacramento River Basin. 

 
These lower flows closely parallel the original flow objective proposed by US Fish 

and Wildlife Service in the 1994 Biological Opinion for Delta smelt as follows:   

 
The minimum average San Joaquin River flow (calculated at Vernalis)  
component of these flows is: 

 
Outflow/ 
Water-Year 
Type 

Wet Above 
Normal 

Below 
Normal 

Dry Critical  
Dry 

San Joaquin 
River  
Component 

2000 cfs 2000 cfs 1500 cfs 1200 cfs 800 cfs 

USFWS 1994 BO for Delta smelt issued February 4, 1994. 
 

This flow schedule represents the closest thing we have to a non-political scientific 

determination.  It was imposed before the Principles for Agreement selected its 

random flows, and before the Bureau imposed the Interim Plan of Operation on the 

Stanislaus River operations.  Thus, if the State Water Board is going to continue 

with the San Joaquin River Flow Objectives we would recommend either the San 

Joaquin River Flows contained in 1994 BO for Delta smelt or Table 3 should be 

modified as follows: 

 
Table 3 Water Quality for Fish and Wildlife Beneficial Uses  
 
San Joaquin River flow at Airport Way Bridge, Vernalis: 

 
Outflow/ 
Water-Year 
Type 

Wet Above 
Normal 

Below 
Normal 

Dry Critical  
Dry 

San Joaquin 
River at 
Airport Way 
Bridge, 
Vernalis 
 

2130 cfs 2130 cfs 1420 cfs 1420 cfs 710 cfs 

 
 

 

(3) Stockton East Water District supports modification the Program of 
Implementation for the San Joaquin River Flow Objectives.   
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While the Bureau of Reclamation voluntarily agreed to meet the San Joaquin River 

Flow Objectives, it has not been able to meet them with any consistency.  This is 

particularly true because the Bureau has relied only on New Melones Reservoir to 

provide these flows.  Though the Bureau has other means to meet the San Joaquin 

River Flow Objectives other than New Melones Reservoir, and frankly has been 

directed by this Board to use other sources, the Bureau has refused to do so.  Over 

the past nine years, the Bureau has repeatedly either asked for relief from the State 

Water Board or not met the objective.  The reasoning that the Bureau has used to 

justify relief from the objective is the need to preserve storage in the New Melones 

Reservoir AND the lack of any impact on fisheries if the objective is not met. 

 

The State Water Board has had various responses, sometimes allowing relaxation, 

or requiring additional export reductions and/or requiring the Bureau to make an 

equivalent amount of water available elsewhere in the system for fishery protection 

later in the summer.   

 

The modeling done for the 1995 Plan confirmed that New Melones Reservoir had 

insufficient water to achieve the San Joaquin River Objectives based on the current 

operations plan.  Reclamation’s modeling shows in at least one month in the 

February-April (pre-VAMP) period, the San Joaquin River Flow Objectives were not 

met in 13 out of 71 years.  In June, San Joaquin River Flow Objectives were not met 

in 14 out of 71 years.  [Exhibit “F,” pg. 1-2]  There is simply insufficient water 

available from New Melones Reservoir to condition Reclamation water rights for 

New Melones Reservoir on achieving the existing San Joaquin River Flow 

Objectives. 

  
We appreciate the opportunity to provide written comments on the potential 

amendments to the Bay-Delta Plan relating to South Delta Salinity and San 

Joaquin River Flow Objectives.   
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