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S. DEAN RUIZ, ESQ. — SBN 213515
MOHAN, HARRIS, RUIZ

3439 Brookside Rd. Ste. 208
Stockton, California 95219
Telephone: (209) 957-0660
Facsimile: (209) 957-0595
dean@mohanlaw.net

JOHN HERRICK, ESQ. — SBN 139125
LAW OFFICE OF JOHN HERRICK
1806 Kettleman Lane, Suite L

Lodi, California 95242

Telephone: (209) 224-0660

Facsimile: (209) 224-5887

On behalf of South Delta Water Agency,
Central Delta Water Agency, Lafayette Ranch,
Heritage Lands, Mark Bachetti Farms

and Rudy Mussi Investments L.P.

STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

SOUTH DELTA WATER AGENCY
Hearing in the Matter of California PARTIES’ OPPOSITION TO MOTION TO
Department of Water Resources and STRIKE PORTIONS OF THOMAS K.
United States Department of the Interior, BURKE’S TESTIMONY

Bureau of Reclamation Request for a
Change in Point of Diversion for
California Water Fix

The South Delta Water Agency Parties herein oppose the motion filed by DWR and the
State Water Contractors to strike portions of the Part-2 Rebuttal testimony of Thomas K. Burke,
and the related exhibits. For the reasons set forth below, Mr. Burke’s testimony responds to

Petitioners’ Part-2 Case in Chief has a clear place in evidentiary record and should be allowed.

1 | SOUTH DELTA WATER AGENCY PARTIES’ OPPOSITION TO MOTION TO STRIKE
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Mr. Burke’s Testimony Related to Boundary 1 and Boundary 2 Should be Allowed
Because the Boundaries Remain Part of the Change Petition

On August 17,2017 DWR and he State Water Contractors moved to strike Dr. Denton’s
testimony concerning Boundary 1. In overruling the motion, the hearing officer cited to Ms.
Bucholz’s testimony (DWR — 1010) at p. 9 lines 12-17 wherein she asserts that CWF H3+ is
within the range of Boundary 1 and 2. Similar to the testimony provided by Dr. Denton over
DWR’s objection on August 17, 2018, Mr. Burke’s testimony rebuts DWR’s repeated assertions
in its Part-2 Case in Chief that the CWF H3+ scenario is the project. As the hearing officers are
aware, DWR, initiated these proceedings with the Boundary conditions as the preferred operating
scenario, then changed the preferred alternative to the BA Scenario, then surprised everyone with
CWF H3+ as its so called “Adopted Project,” in its Part 2 case in chief. While CWF H3+ maybe
Petitioner’s preferred operating scenario, the Change Petition which is the subject of these
proceedings, includes B1, B2, H3 and H4 as operating scenarios. Therefore, Mr. Burke’s
testimony responds to DWR and is appropriate rebuttal testimony. DWR is free to file an

amended Change Petition which does not include Boundary 1, Boundary 2, H3 or H4.

Mr. Burke’s Testimony Related to DSM2 Bathymetry Responds to Petitioners’ Part 2
Case in Chief and Should be Allowed

Mr. Burke’s testimony responds directly to Tara Smith’s testimony in DWR-1015. The
third bullet of Ms. Smith’s testimony, (page 4 beginning at line 22) clearly discusses water level
effects for CWF H3+, the BA H3+, as compared to H3 and H4. Beginning on page 28 at line 11
of DWR-1015, Ms. Smith discusses the impacts from CWF H3+ on water levels at Old River at
Tracy Blvd and opines that the results for CWF H3+ are very similar to H3 and H4 with only
slight variations. Although Ms. Smith’s water level testimony contains broad conclusions
without supporting analysis it is, necessarily, based on DSM2 Modeling results. Despite the lack

of supporting analysis, the SDWA Parties have the right to rebut Ms. Smith’s opinions.
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In response to Ms. Smith’s water level testimony, Mr. Burke commissioned a bathymetric
survey of portions of Old and Middle River which demonstrates that the channel depths in the
DSM?2 model being used by DWR are assumed to be significantly deeper than they actually are.
Therefore, Mr. Burke’s testimony explains that Ms. Smith’s testimony is based on incorrect
assumptions rendering her opinions inaccurate and unreliable.

Additionally, Ms. Smith discussed the South Delta DSM2 channel profiles during cross-

examination. With regard to the topic of channel cross sections in Old River, when Mr. Herrick
asked Ms. Smith if it would be important to have the most recent data on the conditions in the
South Delta in order to achieve reliable DSM2 results, Ms. Smith replied,
“not necessarily.” (TR volume 6; part 2; page 13; lines 11-23). Mr. Burke’s testimony responds
to Ms. Smith’s cross-examination testimony by demonstrating that having current south delta
channel survey data does have a direct impact on water level modeling results. Moreover, Mr.
Burke’s analysis is not based on “some undisclosed study,” as claimed in the motion to strike
filed by DWR/SWC but, rather, is based on the July 2018 survey data which contained in SDWA
—326 and SDWA —327.

Mr. Burke’s Testimony Relating to DSM2 Time Steps and the Use of DSM2 in a
Predictive Mode Responds to Petitioners’ Part 2 Case in Chief and Should be Allowed

Mr. Burke’s opinion 7 with regard to appropriate use of time steps in the Models responds
both to Mr. Reyes’ direct cross-examination testimony. Beginning at page 2 line 26 and
continuing through page 3 line 5 of Mr. Reyes’ testimony (DWR — 1016) he incorporates what
he describes as the extensive testimony during Part-1 of the proceedings with respect to the
appropriate comparative use of the models. Mr. Reyes ‘cautions’ that aid testimony remains
relevant to Part-2. In response to cross-examination testimony during Part-2 of the proceedings
(TR February 27, 2018; volume 6 beginning at page 48; line 9 and continuing through page 49

line 21), Mr. Reyes references the same Part-2 direct testimony and goes on to discuss that the
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models being used for the CWF should not be used to analyze results over short time steps.
Rather, he contends that the models are appropriately used to consider longer term changes. Mr.
Burke’s opinion 7 simply responds to Mr. Reyes’ testimony and opines that shorter time steps,
including in 15-minute increments, is an appropriate and effective use of the models.

Similarly, Mr. Burke’s testimony beginning on p. 29 of SDWA 323-revised and
continuing through p. 30, rebuts Mr. Reyes’ testimony that the models should not be used in a
predictive manner. From the standpoint of common sense, the models are obviously used in
predictive a predictive manner all the time. Although DWR does not like the results of using the
models in a predictive manner, common sense provides that the models are regularly used in this
manner. For example, testimony provided by Mr. Reyes and Ms. Smith that CWF H3+ shows
the same or similar levels of compliance with D-1641 compared to the NAA is, of course, using
the model to make a prediction. Mr. Burke specifically uses SDWA — 325 to refute Mr. Reyes’
testimony that the models should not be used in a predictive manner by demonstrating that DWR
regularly uses the models in such manner, and, specifically, to forecast the anticipated results on

water quality in the south delta from water transfers.

Mr. Burke’s Testimony Appropriately References the Rebuttal Testimony to Which it
Responds

Mr. Burke’s written rebuttal testimony (SDWA — 323 revised) references and
summarizes the opinions provided by Ms. Smith and Mr. Reyes to which his rebuttal testimony
responds. The hearing officers have been consistent in not requiring that rebuttal testimony cite
to the specific pages and lines to which it pertains. Mr. Burke’s rebuttal is consistent with

previous rebuttal testimony in this regard.

I
I
I
I
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Conclusion
For the reasons set forth above, the motion filed DWR and the State Water Contractors

to strike portions of Mr. Burke’s testimony and related exhibits should be denied.

Respectfully Submitted,

Date: August 22,2018 MOHAN, HARRIS, RUIZ,
WORTMANN, PERISHO & RUBINO, LLP

S. DEAN RUIZ, ESQ.
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