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Waler and Power

July 27, 2018 -

Chair Felicia Marcus and Board Members Jeanine Townsend, Clerk to the Board
State Water Resources Contro] Board State Water Resources Control Board
1001 I Street, 24th Floor 1001 1 Street, 24th Floor

Sacramento CA 95814-00100 Sacramento CA 95814-00100

Re:  Comment Letter — Revisions to Proposed Bay-Delta Plan Amendments
Dear Chair Marcus and Board Members:

Modesto Irrigation District (“MID”) appreciates the opportunity to comment on the July
6, 2018 revisions (“2018 revisions”) to the Proposed Final Amendments to the Water Quality
Control Plan (“WQCP”) for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary
(proposed final amendments referred to hereinafter as “Plan Amendments” or “Project”) released
with the associated Proposed Final Substitute Environmental Document Including Responses to
Comments (“SED”) on July 6, 2018.

In a March 17, 2017 comment letter, MID identified numerous fundamental flaws in the
2016 Draft Plan Amendments and associated Substitute Environmental Document.! Regrettably,
the 2018 revisions do nothing to address any one of the myriad of legal deficiencies MID pointed
out in the prior draft documents; in fact, they only magnify or create new defects in the Project
and underlying SED. MID therefore continues its previous objections to the Project and the
SED, and in this letter specifically objects to the 2018 revisions on the grounds that they are
inaccurate, are not discussed or adequately analyzed in the SED, and/or they constitute
significant new information that requires recirculation of the Plan Amendments and SED.

When the State Water Board released the July 2018 revisions and SED, it gave the public
only 21 days to review and comment on substantial changes made to the 2016 Draft Plan
Amendments and SED. In an attempt to bypass the requirement to recirculate the documents for
public review, the State Water Board unlawfully limited public comments to revisions on the
WQCP reflected in Appendix K of the SED. However, the 2018 revisions discussed below
constitute significant new information that demands recirculation for meaningful public scrutiny.
(Cal. Code Regs., tit. 14, § 3779(e); CEQA Guidelines, § 15088.5.) CEQA Guidelines broadly
define “information” to “include changes in the project or environmental setting as well as
additional data or information” (CEQA Guidelines, § 15088.5(a)), and the information is
significant if it changes the SED “in a way that deprives the public of a meaningful opportunity
to comment upon a substantial adverse environmental effect of the project or a feasible way to
mitigate or avoid such an effect.. .that the project’s proponents have declined to implement”

! All materials and documents cited in support of MID’s March 17, 2017 comment letter and in support of the March
17, 2107 MID/Turlock Irrigation District joint comment letter are hereby resubmitted to the administrative record in
electronic format on disks submitted concurrently with these comments.
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{d.). Here, the 2018 revisions contain information that changes the Projeet and environmenta)
setting in the following ways.

First, Appendix K now imakes the unsupported contention that the WQCP protects all
beneficial uses in the Bay-Delta Estuary and tributary watersheds. Instead, as disclosures in the
SED make clear, the Project functions only to allegedly protect fish-related beneficial uses, and
only in three specific tributary watersheds.

Second, the 2018 revisions further establish a new narrative objective imposing year-
round flow management requirements and scparate obligations to meet specific temperature
tarpets. The 2018 revisions are vague with respect to how these new requirements would be
implemented and on which water right holders. but it is clear from the underlying SED that ihey
could only be implemented by restricting dam operations. The SED never analyzed year-round
flow management on dam operations (or otherwisc), and the public has no idea the type and
scope of management envisioned by this revision and therefore no understanding of the potential
impacts associated with it.

Likewise, prior to the 2018 amendments, the SED proposed that flow management would
have the effect of creating instream temperatures supportive of fish survival, but the 2018
revisions are the first time the State Water Board considered requiring particular entities to meet
specified temperature targets as an independent obligation from meeting flow requirements. The
impacts of such requirements, the way in which temperature 1argets would interact with flov
requirements and affect dam operations, and the resulting impacts on the consumptive users and
resources that rely on reservoir diversions have never been analyzed.

Third, for the first time since the implementation of the State Water Project (“*SWP”) and
Central Valley Project (“CVP™), the State Water Board relieves the SWP and CVP of
responsibility for salinity control and establishes the authority to reassign that responsibility 10
other undetermined water right holders. Who might be responsible and how, and the possible
impacts of such reassignment, have not been properly analyzed, but must be.

Although the State Water Board has stated that it will not accept comments at this time
on the SED, it is impossible to meaningfully review and comment on the Jatest revisions to
Appendix K without reference to the underlying SED, which contains disclosures and
justifications (or lack thereof) for the revisions. Thus, while the purpose of this Jetter is fo
comment on the certain 2018 revisions. MID necessarily evaluates the revisions in the context of
and with reference to the SED, which the Statec Water Board cannot disregard.”

For the reasons sct forth below, MID objects to the approval by the State Water Board of
the Proposcd Fial Amendments to the Water Quality Control Plan for the San Francisco
Bay/Sacramento-San Joaquin Delta Estuary or the Proposed Final SED.?

? Documents a tached to this lutter and cited in cupport of the iollov ing commens are enumerated on an ndes at the
end of the lctier,

TMID also specifically referenve: and ircorporates hereiu all comments submitted jointl by MID and the Turlock
Irrigation District (*T1D™) and all commiems cubmitted by or on behalf of the San Joaguin Tributarics Auorty.
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I. COMMENTS

A. Contrary to the 2018 Revisions. the Plan Amendments Do Not Protect the Beneficial Uses of
the Bay-Delta Estuary and Tributary Watersheds

The 2018 revisions contain this erroneous statement:

“This plan pro he beneficial uses of
tributary watersheds” (App. K, p. 4.)

The Water Code defines heneficial uses of the waters of the state that mav be protected
against quality degradation 10 include (among others): domestic, municipal, and agrcultural
supply, and “preservation and enhancement of fish, wildlife, and other aquatic resources or
preserves.” (Wai. Code, § 13050(f).) Each of these uses is identified by the WQCP as a
designated beneficial use in the Project area that must be protecied by the WQCP.

However, the Plan Amendments in reality seck to allcgedly protect onlyv fish-related
beneficial uses of the Bay-Dclta Estuary and tributary watersheds - and there is not substantial
evidence in the SED 1o suppori that the Plan Amendments do even that.! Indeed. the Plan
Amendments fail to protect and instead devastate Municipal and Domestic Supply (MUN),
Agricultural Supply (AGR). Ground Water Recharge (GWR), and Wildlife Habitat (W11.1))
beneficial uses.

1. Agricultural Supply

Agricultural Supply beneficial uses include uses of water for farming, horticulture, or
ranching including, but not limited to, irrigation, stock watering, or support of vegetation for
range grazing. (WQCP Ch. I1.) The drastic reductions in surface water deliveries under the Plan
Amendments are projected to affect more than 1 million acres of agricultural land in the San
Joaquin Valley, 65% of which is designated as Prime Farmland. Unique Farmland, or Farmland
of Statew ide Importance. The majority of farms within that 1 million-acre area are small farms.
fewer than 100 acres in size. (SED. p. 11-10.) Most farms within the jurisdiction of MID are
fewer than 20 acres. and most of those are familv farms: therefore, impacts to agriculture in the
communities served by MID are actually impacts to family livelihoods and well-being

* 1t is unclear from the State Water Board’s response 1o comments hether the Board has actuall:- abandondd
reliance on the SzI1Sim model. as previously declared (A1, 1). or if 11 is aguin relving on the model 1o justify the
Project, only novs with cherry-picked data for 0aly a 6-year period (1993-2004) that shoves slightly bettzi—- but stiil
msignificant 1 -tums than those reflected in the 2016 Draft SED for a lo-year peaiod (Masier Response 3.1, pp. 64-
65). I the JTormer. tnen the Board has noi developed o relied on ¢ replacenient model. and thus has precsed forvard
vith the Project vathout any scientific Lisis for deirg so. 11 the latter, then the Beard its I admits that the data is
msudficient (o prove eny long-term efficacy of the Frojert, (Master Response 3.1, p. 65 [“Calculatng long-1enn
mereas s or leng-term avercges for sulmon requires many more years of data.” vhich the Beard did net but shovld
heve der elopzd].) Ineithier case, thare i no evidencd that the Plan Amendmants il inceed proteet fish-related
boneficic] nses. (Atls. 2-6)

S AUs 79,
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Impacts to Williamson Act Contracts

The Project fails to protect Agricultural Supply uses and the people who depend on them
in part because the State Water Board incorrectly determined that the Project will not have a
significant impact on the very contracts that protect agricultural land from conversion to other
uses. The State Water Board is required by CEQA to assess impacts to Williamson
Act contracts as part of its agricultural resources analvsis.” Without any meaningful analysis, thc
SED determined that the Project would not conflict with the existing Williamson Act contracts in
the Project area and that impacts 1o those contracts would be less than significant. The
determination is grounded in flawed reasoning and a disregard for facts. The Project will likely
lead to nonrenewals of Willtamson Act contracts, opening the door for conversion of agricultural
land for uses inconsistent with the Williamson Act. The SED is legally inadequate for its failure
to disclose and analyze these effects, and the Plan Amendments certainly do not protect apainst
them.

In 1965, the California Legislature passed the Williamson Act (known formally as the
California Land Conservation Act) to preserve agricultural and open-space land by discouraging
conversion to urban uses. Under the Williamson Act, landowners may voluntarily enter into a
contract with local governments and agree not to convert agricultural land in return for toveer
property taxes. (Gov. Code, §8 51200 et seq., 51240 et seq.) The contracts, which run with the
Jand, have an imtial term of ten years with avtomatic annual reneval thercafter unless the
landowner files a notice of nonrenewal. Landowners sutfer penalties for exiting contracts
prematurely, but they may nof renew the contract without penalty after the initial tern is over.
In 1998, the Farmland Security zone provisions of the Williamson Act were added. providing
landowners an even areater propertv tax reduction in exchange for an initial contract term of 20
years. (Gov. Code, §§ 51296 ef seq.)

The SED concludes that reductions in surface water supplies to agriculture under the
Project v-ould not confliet with the Williamson Act because a reduction in the economic
character of existing agricultural land does not qualify as a reason to cancel Williamson Act
contracts without penalty. (SED, p. 11-64.) Thus, the SED assumes farmers will sit on
unproductive land to avoid penalties. That the SED ends its analysis there and does not assess
nonrencwals as a factor reflects a complete lack of analytical rigor, without which the State
Water Board’s “less than significant” finding is unsupportable. The over simplistic assumption
also 1gnores a documented reality that is readily available to the State Water Board in an annual
report published by its sister agency, the Department of Congervation (*CDC Report™).”

I he SED does not recognize or discuss the fact that nonrenewal is the most common
method 10 end a Williamson Act contract, and nonrenewal “ofien occurs with the anticipation of
converting farmland to other uses.™ Between 2006 and 2015, 78.16% of all acres coming out of
contract v'ere due to nonrencwal expiration. Cancellations during that same time frame

® See Frvironmenial Checklist Form, App. 4 1o State Waler Board's C1:QA Regulations. Cal. Code Regs., i1 23,
div. 3, ¢ch. 27. §§ 3720-3781 a1 11.b.

AL,

Moo 16,28 at Table 9.
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accounted only for 2.2%.” Where nonrenewal is the dominant means of tcrminating the contracts
that preserve agricultural land, the SED’s focus on cancellation as a determinant of significance
is misplaced and in crror.

The SED makes no mention of the fact that Williamson Act contracts pervade the San
Joaquin Valley and account for about 47% of Williamson Act contract enrollment statervide.'?
In 20135, Stanislaus County alone had 575,705 acres of farmland under Williamson Act
contract.'’ Prior to the Project, the San Joaquin Valley was already experiencing a steady
decline in protected lands: in 2014 and 2015, it ranked first in the state with respect to the
number of acres under contract being nonrenewed.'? The Project is certain to contribute
cumulatively 1o that trend. All lands now under Williamson Act contract are potentially at risk
of nonrenewal, but the SED is silent on the overwhelming number of acres implicated and on the
rossible loss of agricultural land currently protected from development. And as the SED adwmits
elsewhere, reduced surface water supplies could Iead to conversion of land to nonagricultural
uses, and any such conversion would constitute a significant impact. (SLD, pp. 11-1, 11-52.)

Assumed Mitigation in hupacts Analysis

The WQCP does not adequatcelr protect agricultural resources due 1o a tactic the SED
employs in its impacts assessment that prevents the public and decisionmakers from ascertaining
the full extent of the potential harm to agriculture under the Project. Specifically, the SED
evaluates impacts to agricultural resources only afler assuming that mitigation in the form of
increased groundwater pumping will compensate for reduced deliveries of surface water,
(CEOA Guidelines, § 15370(e) [mitigation includes “[¢]Jompensating for the impact by replacing
or providing substitute resources or environments™].) The State Water Board must disclose
Project impacts prior to mitigation but docs not do so with respect to agricultural resources.

As aresult of the SED’s conflation of agricultural impacts analysis with mitigation
measures into a single issue, the SED violates CEQA on two fronts: (1) it misleads the public
and decisionmakers about the true impacts of the Project in contradiction with CEQA’s central
disclosure function. and (2) it establishes and relies on unenforceable mitigation nseasurcs that
have not been adequately adopted pursuant to CEQA requirements. (See CEQA Guidelines, §§
15126, subd. (¢); 151726.4, subd. (a)(1)(A), (a)(?) [certain requircments for adopting mitigation
measures].) Because the full extent of impacts to agriculture are not made evident in the SED,
the State Water Board cannot propose appropriate mitigation, and therefore Agricultural Supply
beneficial uses are not and cannot be protected by the WQCP.,

2. Municipal and Domestic Supply
Municipal and Domestic Supply beneficial use includes uses of water for community.

military, or individual water supply systemns including, but not limited to, drinking water supply.
(WQCP Ch. I1) Contrary to the 2018 revisions, the WQCP fails to protect municipal and

Y fel at 32, Tavle 22.
it pe oAt A3,
I gd m 29,
I ut 20, Table 13,

U
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domestic beneficial uses. The SED does not analyze impacts 10 both municipal and domestic
supplies and subsequently fails to provide feasible mitigation 1o protect the uses from Project
impacts,

Assumed Mitigation in Municipal Supply Impacts Analysis

The SED makes no effort 10 analyze effects on municipal water supplies and instead
simply concludes 1]1d1 impacts (o municipal supplies is a function of the ability to find or develop
alternative sources,"® (SED. p. 13-47.) The conclusion is legally problematic because it assumes
impacts need only be analyzed afier service providers mitigate for the Project by finding
alternative supplies. Developing alternative drinking voater sources amounts (o “[c]ompensating
lor the [Project’s] impact by replacing or providing substitute resources,” and is therefore
considered mitigation under CEQA. (CEQA Guaidelines, § 15370(¢).) Hovever, as discussed
above with respect to agricultural supply, CEQA requires that the SED disclose and analyze
impacts to municipal supplics prior to any niitigation; a municipal service provider’s ability to
use or develop alternative supplies is irrelevant to that threshold impacts analysis. The WQCP
cannot protect municipal supply beneficial uses from adverse Project impacts which the SIFD
never analyzed in the first place.

Failure to Mitigate Project Impacts to Private Domestic Wells

By the State Water Board’s own estimation, the Project threatens the health and safety of
133.000 primarily disadvantaged residents who rely on private wells for drinking water and other
domestic uses. (SED, p. 22-5.) The State Water Board knows that the Project will cause many
domestic wells to dry up or become contaminated due to increased groundwater pumping by
municipal and agricultural users in response to surface v-ater reductions caused by the Project.
But it conducts no analysis fo determine and disclose which wells or areas may be most
vulnerable, nor does it propose feasible mitigation to avert the public health crisis the Project
may create. (See, e.p., SED, p. FS-35))

As the SED notes, domestic wells tend to be shallower than municipal and agricultural
wells, and therefore are more prone to dry up during water supply shortages when service
providers and farmers drav from their deeper wells. (SED, p. 13-52.) This was proven true
during California’s recent drought when many private wells went dry--leaving hundreds of
people in the San Joaquin Valley vithout drinking water even to this day.'"" The SED predicts
that under the Project domestic wells also could experience significantly degraded water quality,
including the migration of contaminant plumes that impair water supplies. (Sce, e.g., SED, pp.
13-86. §7.) Conscquently, for many of the residents who rely on private wells for drinking
weter, the Project will have the adverse effcets of: (1) increasing the need to drill deeper wells to

" Flaws in the SED's analys;s with regerd (o tiv. City of Modesta's *ater supplics are compornded by the SEID's
disregard for the parity clause in the Ararnded and Restated Trectment and Delivery Agreement ("ARTIDA™)
betveen MID cad the City of Modesto. which reauiies MIL to reduce surface »ater deliveries to the City of
Modesto and MNMI1D s agricu’ricel costomers 'n equal proportion. The refusal of the Stete Vaser Board to consider the
efferts of 1las parity clause under the Project is Inexcussble, given that the State Water Board has long been voel?
avare of its existence as a rexult of a chang > petiiion the Board pranted to MID in commcstion vith the ARTDA.
(Atts. 11-15))

A8 e, Alls, 16-24.
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continuc to access groundwater; (2) increasing groundivater pumping costs: and/or (3) making
groundwater completely unavailable in some areas alter some undetermined period of increased
groundw.ater pumping caused by the Project. (SED, p. ES-35.) Even under the tower 20%
unimpaired {low Alternatiy e, “it is assumed that those [domestic well users] affected would need
to find an alternative drinking water supply such as bottled water or drill additional groundwater
wells, and impacts would be significant.” (SED. 13-64.) Thus, the impacts from the Project on
private domestic wells vil] be immediate.

The SED identifies significant impacts 1o private drinking wells but dismisses any
obligation to analyze such impacts. The State Water Board claims that in the absence of
reporting and testing requirements for private well owners, it simply does not have the
information it would need to conduct meaningful analysis. (See, e.g., SFD, p. ©-20.) Given the
grave threat to more than 133,000 residents. this quick dismissal of stetutory duties on the part of
the State Water Board is inexcusable and unlawful.'® “CEQA establishes a duty for public
agencies to avoid or minimize environmental damage where feasible.” (CEQA Guidelines, §
15021, subd. (a).) Here, the SED proposes no mitigation whatsoever for significant impacts to
domestic well owners: it merely states that the State Water Board “will 1ake actions as necessary
to ensure that the implementation of flow objectives does not impact supplies of drinking water
for minimum health and safety needs.” (See, e.g.. SED, p. 13-90.) Postponing the formulation
of mitigation i this way violates CEQA’s proscription against defurred mitigation measures,
especially in light of the foresceable threats to domestic water supply and quality during dry and
critically dry years. (CEQA Guidelines, § 15126.4, subd. (a)(1 }(B) {“Formulation of mitigation
measures should not be deferred until some future time.™].)

Moreover, this assurance is an empty promise. Here. the State Water Board identifies
tens of thousands of people whose health and safety are threatened, and it propeses to do nothing
to ensure the Project does not impact their drinking water supplies. At the very lcast, the State
Water Board could have run analysis regarding groundwater level change under the Project as
measured in the wells for which it dees have information, in order to disclose to the public the
water level declines they can expect in their wells and the geographic areas most likely to
experience severe declines.'® The Board could, for example, conduct \oluntary testing of private
wells to notify residents when their wells become contaminated due to the Project, or facilitate a
tank program whereby residents and schools whose wells run dry can reccive and store delivercd
water. The State Water Board is staffed with experts and engineers who know how to address
this problem and who could at least atfempt to craft solutions, but they plan 1o do nothing to
address the crisis they admit creating. Considering the foresecable, significant impacis to private
veells, the State Water Board cannot ke permitted to postpone consideration of aliernative
drinking vater sources until a public health erisis is well undervay. Under CEQ.A, future water
sources “and the impacts of exploiting those sources are not the t>pe of information that can be

 Ang it s umtrue. Using publicsy available information. the Center for Vatersied Sciences at UC Davie wepared a
detailed analysis of the effect of deelining groundwater levels on supply vell operctions for the Depaciment of Food
and Agricultrre in 2016, The State Waser Beard shon'd here mede an etfort 10 conduct simi'er analynis ir
cenpection with assessing Project impacis to gomestic wells. (At 21; res also A, 25 (public information
reparding location of domestie welle).)

“ Using publicly available information, MID corducted such an 1osie 2ud ereated imager poriravine expected we
dechnee over a ten-year perioa. (See At 2¢)
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deferred for future analysis.” (Vinevard Area Citi- ens v. City of Rancho Cordova (2007) 40
Cal.4th 412, 431).

The State Water Board reasons it is not specifically authorized to impose mitigation on
private domestic vrells, and private domsestic well users are largelv unregulated and are under no
state reguirements to monitor, test, and treat their water 1o meet state and federal maximum
content levels (“MCLs"). (SED, pp. 13-84, 87.) However, in the absence of specific
authorization, the Board has the discrefionary authority to mitigate---but here the Board chose to
1ignore it. (Sec Pub. Res. Code, §21004 [“[A] public agency may use discretionary powers
provided by such other law for the purpose of mitigating or avoiding a significant effect.”].)
Instcad, the SED suggests the individuals most affected - whoni the SED recognizes are
primarily disadvantaged—undertake expensive and unrealistic mitigation measures. (See, e.g.,
SED, pp. 13-87.)'" 1t proposes that private well owners hire licensed contractors to construct
new wells, use certified laboratories to test water, install treatment systems, and drill new wells
into cleaner aquifers. These are all extremely costly options which the State Water Board knows
the affected population by and large cannot afford, and which therefore are infeasible unless the
State Water Board undertakes such necessary mitigation measures. (SED., p. 13-87, p. 727-20, 21
[admitting disadvantaged communities struggle (o respond to impacts 1o water supplies because
of a lack of financing and infrastructure]: CEQA Guidelines, § 15364 [economic factors taken
into account in determining whether a mitigation measure is feasible].)

Under Public Resources Code. § 21081, the State Water Board may not approve or carry
out a project for which one or more significant effects has been identified, unless it makes
specified findings as to measures that mitigate such effects. 1f the State Water Board does not
adopt mitigation or alternatives on its own that would avoid or lessen the significant effects, it
must make a specific finding that mitigation is infeasible or that the mitigation is within the
responsibility and jurisdiction of another public agency and not the State Water Board. (CEQA
Guidelines, § 15091.) Here. the mitigation for impacts to domestic wells is clearly feasible and
can be implemented by the State Water Board.

3. Groumdwater Recharge

Groundwater Recharge beneficial uses includes uses of water for natural or artificial
recharge of groundwater for purposes of future extraction, maintenance of water quality, or
halting of saltw ater intrusion into freshwater aquifers, (WQCP. 11.) Regarding groundwater,
MID is centrally concerned with maintaining a sustainable balance between use and recharge.
‘The Modesto Subbasin is one of only two Project-arca subbasins not in critical overdraft, in large
part due to MID’s attention to groundwater recharge and balance.'®

A host of existing factors already make groundwater recharge and balance a challenge for
MID. Municipal and industrial water demand is projected to grov with population grovth in
MID’s service area.'” Concurrent with the increased demand. some important pathveays for
groundwater recharge are expected 1o decline. Most of the recharge in the Project area comes

7 Aits, 27,28
F Ats, 29, 30,
ANS ek At 119 (showing average smount of water necessar to micet per-houschold doniestic consumption).
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Speceifically, the SED improperly Jimits specific analysis regarding the effects of the
Project 1o a snapshot of the average annual net change in groundwater level in a single vear
and the SED’s analysis of that single vear is itself deficient. (SED, p. 9-57 at Table 9-12; see
also p. 22-15, at Table 22-5 [showing average annual change in groundwater balance for the first
year of the Project].) For example, the SED’s key disclosure image for impacts 1o groundwater
balance, Table 9-12, utilizes a metric that is not understandable to the public or decisionmakers
and that obscures the magnitude of overdrafl caused by the Project. Readers must do their own
calculations based on information scattered throughout the SED to understand that the 2.2 inch
decline in Modesto’s “groundwater balance” shov.n in Table 9-12 amounts in real terms to a 272
inch---or nearly rwo-foor-- plunge in actual annual groundwater level in the first year of the
Project alere.

Howeever, the Project does not end afier one vear. Groundwater overdraft is a multi-year
problem and is thus a quintessential cumulative impact issue. To accurately disclose the
magnitude of Project impacts fo groundwater, the State Water Board must Jook al cumulative
impacts over the life of the Project, or at least for a meaningful period such as ten or twenty
vears, and it must do so in an accessible way. As an example of its failings in this regard, the
SED includes a map prepared by the Department of Water Resources reflecting existing
groundwater overdralt for the period 2005 to 2015 (SED, Figure 9-4). but inexplicably contains
no such graphic or readily understandable image showing the cumulative Project impacts 1o
groundwater on top of the existing overdraft situation.” The SED should have presented
information, such as the graphics attached to this letter as Attachments 26 and 121, to assist the
public’s and decisionmakers’ understanding that the Project will cause a shocking, rapid decline
in groundwater level over multiple years, and that that the WQCP will devastate, rather than
protect, groundwater recharge.

Likewise, the SED is void of any specific and substantive analysis regarding subsidence
likely to occur under the Project because of reduced groundwater recharge. Subsidence. too, is a
multi-year problem and one that cumulatively impacts aquifer storage capacity; with subsidence
comes the permanent loss of groundwater storage and decreased pore space and permeability
within aquifers.”® 1t also should have been specifically analyzed over a meaningful time period
and disclosed in an easily understood format.

The 2018 revisions, which clarify that the Project will be ongoing and require continual
implementation, support running this extended analysis:

“Most of the objectives in this gngoing plan are being, and will continug 1o

be implemented by assigning responsibilities o water right holders becauge

the parameters to be controlled are priniarily impacted bv flows and diversions.”
(App. K. p. 4))

An ever-declining water Jevel v ill have exponentially greater repercussions to watcr users over
time: hence, the State Water Board’s decision not to look at impacts over multiple vears resulted

TANR 3540 (examples of existing on erdradl maps).
AU 41,42,
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in a deficient CEQA document and a WQCP that is not protective of groundwater recharge
beneficial uses.

Cumulative Impacts of Project with Existing Groundwater Pumping Projects

Project impacts to groundwater recharge are further undersiated by the SED’s failure to
cvaluate the cumulative effects of increased pumping and decrcased recharge under the Project
when considered with past, present, and foresecable probable groundwater pumping projects.
“|A] cumulative impact consists of an impact which is created as a result of the combination of’
the project evaluated in the [SED] together with other projects causing related impocts.” (CEQA
Guidcelines, § 15130, subd. (a)(1).) CEQA defines “project™ as an action “which has a poiential
for resulting in either a direct physical change in the environment, or a reasonably foresecable
indirect physical change in the environment,” and includes: (1) an activity directly undertaken by
any public agency: (2) an activity undertaken by a person which is supported in whole or in pari
through public agency contracts, grants, subsidics, Joans, or other forms of assistance from one
or more public agencies; and (3) an activity involving the issuance to a person of a lease, permit,
license, certificate, or other entitlement for use by one or more public agencies. (CEFQA
Guidehnes, § 15378.)

The SED is deficient because it fails eatirely 1o identify as a project requiring cumulative
impacts analysis the Diccretionary Well Permitting and Management Program that Stanislaus
County 1s implementing pursuant to its Groundwater Ordinance, Chapter 9.37 of the Stanislaus
County Code (“Well Permitting Program™).”® The purpose of the Well Permitting Program is to
permit and regulate wells in unincorporated areas of Stanislaus County, and (according to its
draft Program EIR) when implemented, will cause potentially significant impacts to the very
groundwater resources and land uses dependent on those resources that are affected by the Plan
Amendments.”’ In light of this reality, and in light of the fact that Stanislaus County has released
a draft Program EIR for public review, the program is a probable foreseeable future project that
the SED should have analyzed.

In addition to omitting disclosures regarding the Well Permitting Progran, the SED does
not adequately evaluate the cumulative impacts of the Project when considered together with
closely related past, present and future groundveater pumping projects in the Project arca that
also result in related impacts to groundwater. (See CEQA Guidelines, § 15355, subd. (b)
[agency must reviewr “individually minor but collectively significant projects taking place over a
period of time.”].) The SED acknowledges that because of past and present groundveater
pumping projects, the “overall rate of groundwater pumping in the plan area. . .is likely i-or
sustainable over extended periods of time. The area is in a siate of overdrafi  more
groundwater is being pumped than is being recharged.” (SED, p. :S-33 [emphasis added]; see
elso id. at 9-15.) Squarely within the Project area. the Modesto, ‘Turlock. and Merced Subbasins

YAl 43 [Ordinancs Chapter 9.37)

7T At 44, p. 317 (“Additional siress on (1.2 entire subbasin may ocevr if, as is curcently propesed. the state wandaics
mmimum nrimpz ired fiov - equirernrents so; the Stamislans cod Tuolunme Kivers s part of the Bay-Dolia Weter
Quality Centrol Plan Amendmen, process. Under tnese conditions, it is anticipated that less water *ill be available
for divarsion 1o meet existing agoiculioral and municipal water demands. The shorifall in demand is experted to be
et through additienal grovndater pumioing. This seenario will potentiall result in siemficant addiional stress
throughaoui the subbasin.™): A 45,
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“experienced a net overdraft condition between 1970 and 2000, as indicated by average declhines
in groundwater clevation of approximaltely 15, 7. and 30 (ft). respectively.” (SED. p. ES-34.)
And under current conditions—-even without the Project-- there will be a persistent decline in
groundwater going forward because [ g|roundwater pumping in the region continues to increase
in response 1o growing urban demand and reduced surface water deliveries.” (/d.) Indeed, the
State Water Board admits the Project will exacerbate the overdraft caused by past and present
groundwater pumping projects: “[tJhe 180 TAF/y increase in overdrafi under [the chosen
Alternative] would slightly more than double this rate of overdraji to 330 TAF/y (144+186).”
(SED, p. 22-15 [emphasis added].)

This admission notwithsianding, the SED does no meaningful analysis of the cumulative
irapacts to groundwater. Instead, the SED improperly presents its impacts analvsis related to
groundwaler in isolation from existing dechining eroundwater conditions. (SED, p. 9-57 at Table
0-12: see also p. 22-15 at Table 22-5 [showing average annual change in groundvrater balance].)
The SED’s single statement that the Project will compound impacts caused by related
groundwater pumping projects does not constitute sufficient cumulative impacts analysis under
CEQA.

Assumed Mitigation in Project Impact Analysis

The SED impenmissibly draws conclusions 1egarding impacts to groundwater only afier
assuming the Sustainable Groundwater Management Act (“SGMA™) will mitigate for otherwise
unsustainable pumping. SGMA serves to “[rlectify|] the impact by repairing, rehabilitating, or
restoring the impacted environment” (CEQA Guidelines, § 15370(c)), and 1s therefore
considered mitigation under CEQA. The SED’s failure to analyze Project impacts to
groundwater recharge prior to mitigation renders the SED inadequate.

Moreover, SGMA Groundwater Sustainability Plans (“GSPs”) do not vet exist, so the
reliance on SGMA 1o mitigate Project impacts is another fatal {law that infects impacts analysis
throughout the SED. (Water Code, §§ 10720.7. 10735.2.) The state-imposed deadline for
completion and adoption of GSPs is January 31, 20272, and the implementation deadline is not
until 2040 for critically overdrafled basins and 2042 for high and medium priority basins.** Even
the Modesto Ground ater Subbasin GSP submittal— which is ahead of the required deadline - -is
not expected until October 2021.2° In fact. the SED calls local agency action under SGMA
“inherent[ly) uncertain[].” (SED, p. 9-69.)

The SED is rendered irreparably inadequate for its reliance on unformulated groundveater
management plans for the viability of mitigation. (Pres=ive Wild Scniee v. City of Santee (2012)
210 Cal. App.4th 260, 281 [ The SED “is inadequate if success or failure of mitigation efforts niay
largely depend upon management plans that have not yet been formulated. and have not yet been
subject to analysis and review within the [SED}.”].)

Maorcover, even if GSPs were in place, the SID cannot lawfully propose SGMA as
mitigation hecause SGMA will not actually lessen or avoid impacts but will rather increase

ooy 46,
AN, 47
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impacts by diminishing available water to agriculture, donking vzater, and municipal supplies,
(Pub. Res. Code, § 21002.1. subd. (b).) 1t is not feasible 1o make up for lost surface supplies to
these resources with additional groundwater pumping and also comply with SGMA.* Further,
from a technical perspective, even if you ignore the realities of SGMA and assume groundwater
pumping will occur in sufficient quantities 1o backfill for the Joss of surface water. the necessary
infrastructure to achieve this objective simply does not exist at present. Extensive capital
infrastructure improvements would have to be construeted to support that level of groundwater
pumping at a considerable cost in terms of both money and time. In any event. assuming SGM.A
can achieve groundwater sustainability, it would likely take decades, and the Project will
continue to inflict unmitigated adverse impacts to groundwater resources over thosec manv years.
At mimimum, the SFD needed to look at impacts 1o groundwater recharge beneficial uses in the
interim between GSP adoption in 2022, and implementation over the next twenty years.

In the face of the foregoing, the SED ironically recommends groundwater recharge as
mitigation for the Project impacts 1o groundwater yvet does none of the CEQA-required analysis
regarding whether recharge would in fact be possible. (Pub. Res. Code, § 21002 [SED must
analyze reasonably foresceable feasible mitigation measures).) The City of Modesto recently
funded a study to identify potential managed aquifer recharge opportunities, and although
available aquifers were identified. such projects would depend on surface water deliveries from
MID in excess of the consumptive needs of the City Modesto, which are Tess likely under the
Project.’! The SID should have conducted similar studies for the whole Project area to
determine the feasibility of recharge as mitigation before proposing it.

The Project and mitigation proposed to address its adverse effects are based on an
incomplete understanding of its probable effect on groundwater due to flawed impacts analysis.
Such mitigation - and the WQCP- - therefore, does not and cannot adequately protect against
impacis to groundwater recharge beneficial uses.

4. Wildlife

In addition 1o purporting that the WQCP “protects the beneficial uses of the Bay-Delta
Estuary and tributary watersheds™ (App. K, p. 4), the 2018 revisions further provide:

me §m§q;o ]g!gj,gg;;{hg;ge uc‘.= es. B (App K 10)

Despite these statements, the SED fails 10 analyze and protect against the impacts of the Project
to the San Joaquin River National Wildlife Refune (“Refuge”) and the terresirial protected
cpecies that inhabit it. As further set forth below, critical water supplies 10 the Refuge vill
unavotdably decline as part of the implementation of the Plan. Failure 1o analvze the imp'qu to
the water supply of this vital Refuge renders the SED and Plan Amendments legally deficient.

AL 48,
Bl Soo AN 49y 33,
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‘The U.S. Fish & Wildlife Service (“Service”) became interested in the present Refuge
location in 1976 vhen the then federally-listed Aleutian Canada goose was discovered using the
privately owned Faith Ranch and Mapes Ranch as winter habitat.*? In 1987, the Refuge was
established to provide winter torage and roosting habitat for the Aleutian Canada goose, among
other waterfowl and migratory birds.** The Service has continucd to expand the acreage of the
Refuge through a scries of land acquisitions and conservation casements, including through a
Conservation Land Management Agreement (“CMLA™) with the owners of Mapes Ranch.

The Refuge currently supports a variety of native habitats. ranging from valley oak
gallerv and mixed riparian forests/woadlands 1o seasonal and permanent vetlands. ™ Close 10 50
species of ducks, geese and swans make use of the Refuge.™™ Currently, there are at least twelve
federally histed endangered species that occur, or that could potentially occur on the Refuge
With human assistance, the Aleutian Canada goose has made a remarkable recovery. However,
more than 95 percent of the world’s Aleutian Canada goose population winters on the Refuge,
and they remain a critical focus of this Refuge

The Refuge, and particularly its wetlands, are supplied in part by water from MID and the
Mapes Ranch. The Project may cradicate this water source. The Refuge estimates if needs at
least 20,000 acre/eet of waier annually to manage habitats for native assemblages of fish and
wildlife.”® Water is used on the Refuge to manage wvetlands and agricultural habitats and for the
restoration of riparian forests.

Lack of reliable water is a critical challenge for the Refuge.” Unlike other refuges, this
Refuge does not receive a water allocation from the Bureau of Reclamation under the authority
of the Central Valley Project Improvement Act. Instead, water 1s supplied through private
agreements. Porfions of this Refuge lic within the MID service arca, and MID supplies water to
the western portions of the Refuge. Water used east of the San Joaquin River is provided by the
privatelr owned Mapes Ranch. Agricultural tailwater makes up the largest contribution of flows
entering the Refuge. 4

On June 28, 1983, MID and the owners of Mapes Ranch entered inio the Mapes Ranch
Annexation, Easement, and Water Usc Agreement (“Agreement™)."” This Agreement permits
the Mapes Ranch to utilize the water that flows through MID canals on the Mapes Ranch.*> This
water is then used by the Ranch for conservation measures on the Refuge, including supplving

Y An. 50, p. 5.
Y at 1. (Appendix F of this document provides a species Yist of fish end wildlife on the Refuge.)
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56.
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water 10 wetland habjtat.”* The water supplied by this Agreement is not guarantecd, and water is
only supplied after allocations are satisfied and excess water is available. If the water supply is
insufficient to fulfill MID’s delivery and allocation obligations, there will be no water lefi {or
conservation purposes 1o supply this critical habitat.

The WQCP identifies as a beneficial use in the Project area such “uses of water that
support terrestrial or wetland ecosystems including, but not limited to preservation and
enhancement of terrestrial habitats or wetlands, vegetation, wildlife (e.g., mammals, birds.
reptiles, amphibians, invertebrates), or wildlife water and food sources.” (WQCP, 11.) Also, the
WQCP identifies for protection those uses that support designated areas or habitats, such as
established refuges, parks, sancluaries, ecological reserves. or Areas of Special Biological
Significance (ASBS), where the preservation or enhancement of natural resources requires
special protection. (/d))

Table 8-4a of the SED (p. 8-20) lists the Aleutian Canada goose (among other animals
present at the Reserve) as a special status animal species with potential to occur or known 1o
occur within the area of potential effcets. However, the SED performed no impacis analysis
regarding the effect on these species of the diminished water supply to the terrestrial biological
resources provided by the Refuge. Failure to consider these impacts renders the SED, and
Appendix K, legally deficient.

The SEI must disclose impacts to the Refuge’s water supplies and analyze the resulting
impacts to effected terrestrial species. Without this analvsis. it is impossible to understand how
the Project will impact these species and how {o mitigate these effects in order to in fact protect
this Wildlife Habitat bencficial usc.

5. Protecting Al Beneficial Uses of the Bay-Delta Estuary and Tributary Watersheds

Unlawful Segmentation of the WOCP Updates

The 2018 revisions expand the geographic reach of the WQCP in order 10 facilitate
management of what the State Water Board sees as an integrated water system under one plan.
For example, the WQCT has been revised in two places as follows (additions indicated by
double-underlining):

“Thesc water quality objectives are established to attain the highest quality of water that
1s reasonable, considering all the demands being made on the “vaters in the listuary
watershed.” (App. K. p. 12.)

“The water quality objectives in this plan apply to vaters of the San Francisco Bay

srstem and the Jegal Sacramento-San Joaquin Delta, and tributary watersheds, ...”
(App. K.p. 12))

L ALL 50, p. 56,
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These revisions make clear that the WQCP conceives of the San Francisco Bay system, the legal
Sacramento-San Joaquin Delta, and the *wvatersheds that feed into the Bay-Delta as
interconnectied. The revisions further make clear the State Water Board, when establishing water
quality objectives, should consider and balance the nceds of beneficial uses throughour the
geographic region covered by the WQUP.

As the State Water Board itsc]{ explains in a Phase 11 Fact Shect, “The [Phase 11} Science
Report recommends a holistic approach for developing instream flovs... The Bay-Delta
vatershed is an inextricably linked ecosystem... with the tributaries intricately Jinked to
conditions in the Bav and Delta.”*" The Board in Phase 11 secks to “establish a unifying
regulatory approach for instream flows for «/f tributaries that support salmon species in the Bay-
Deltz watershed,™ and 1o create an “integrated and comprehensive functioning flow regime in the
Bay-Delta watershed.™

However. by phasing the WQUCP updates, the Statc Water Board has made 11 impossible
to fulfill its own mandate. In Phase I, the State Water Board established flow objectives on three
tributaries 1o the San Joaquin River (the Stamislaus, Tuolumne. and Merced Rivers. collectively ,
“Three Tributaries™), considering only the demands of beneficial uses on the Three Tributaries,
in isolation from the rest of the Bay-1elta svstem. This approach is in contradiction o the 2018
revisions and contrary to the State Water Board’s own philosophy in Phase 11.%° Importantly,
because the beneficial uses on the Three Tributaries have not been evaluated in light of “all the
demands™ in the Bay-Delta water system, the public and decisionmakers have no way of
knoning if or to what extent the Plan Amendments in fact protect the beneficial uses of the Bay-
Declta Estuary and tributary watersheds.

Reduced Exports Alternative

The most obvious and feasible way to minimize Project impacts and protect a// beneficial
uses of water in the Bav-Delta Estuary and tributary watersheds is to reduce surface water
exports out of the Bay-Delta, thereby lessening the burden on in-Delta and tributary veater users
to achieve Plan Amendment objectives.

The SED specifically should have considered reduced SWP und CVP exports-—-but it
failed to do so. The CVP and SWP are California’s two Jargest surface water delivery projects.
and they arc the largest diverters of water from the Bay-Delia system. In fact, exports through
the SWIP and CVP comprise the second largest outflow from the Delta, behind only the portion
of Delta inflow that travels through the Delta and exits through the San Francisco Bay to the
Pacific Occan. CVP and SWP exports reduce the volume of water flowing through the Delta by
a current combined average of 4.9 million AF (“MAF™) per vear, and this number is projected to
increase under the WaterFix to between 4.7 and 5.3 MAF per vear.”’ ‘These massive exports are
neccssarily facilitated by taking water from other beneficial users in the Bay Delta IFstuary and
tributary watersheds, and under the Project they will be facilitated by taking water from a select

At 57, p. 6 (emphasis addec),
<5 T,

6 S og. AllS. 58, 59,

Tan, 60, p. 4.
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group of six beneficial users with more senior water rights than the CVP and SWP. As discussed
above, the State Water Board puts itself in a position to ignore the connection between the
Project flow requirements and CVP/SWP exports by unlawfully segmenting the WQCP updates.

By focusing regulation solely on the Three Tributaries with compliance points belov. the
rim dams on each of the three rivers. the State Water Board’s Plan Amendments have the effect
uf subjecting only a select group of just six senior water right holders 1o the regulation and
obligating those six alone to bear the full burden of meeting the instream flow objectives, in
violation of the State’s most fundamental water rights law, the rule of prioritv." The Board’s
unimpaired flow requirements are thus designed 1o target only Modesto Irrigation District,
Turlock Irrigation District, South San Joaquin Irrigation District, Oakdale Irrigation District,
Mereed Irrigation District and the City and County of San Francisco to contribute to meeting the
flow requirements. As a result, beneficial uses of water that rely on deliveries from these ix
water right holders also disproportionately bear the brunt of the Project impacts and are not
protected by the WQCP.

However, in the proposed update to the WQCP (i.¢., the Plan Amendments) and the
accompanying CEQA process (i.e.. the SED), the State Water Board never even contemplated
imposing constraints on CVP and SWP exports and allocations 1o reduce the environmental
cffects of redirecting surface vater from other beneficial uses. Instead, the SED unlawfully
limited Project alternatives to options that result in more v/ater being made available for export
to junior right holders at the expense of the environment and resources in the Bay-Delta system
and surrounding watersheds. Indeed, the Plan Amendments will make an additional 76 thousand
acre feet of water available for export from the Delta by the State Water Project (“SWP™) and the
Central Vallev Project (“CVP”).

The State Water Board failed to proceed in a manner required by law, abused its
discretion. and failed to protect beneficial uses in the Project area by failing to consider a
common-sense alternative that would include the largest surface water diverters in the Delta, and
that would leave more water in the Delta water system by simply exporting less water from it.

Friant Dam Flows Alternative and San Joaquin River Restoration Program Cumulative lmpacts

The WQCP is not adequately protective of bencficial uses throughout the Bay-Delta
Estuary and fributary watersheds because the State Water Board did not consider alternatives or
mitigation that included flows {rom the Friant Dam and the Upper San Joaquin River.

The stated goal of the Plan Amendments, as articulated in the WQCP’s amended
narrative objective, is to *[mjaintain inflow conditions from the San Joaquin River Watershed 1o
the Delta at vernalis, sufficient 1o support and maintain the natural production of viable native
San Joaquin Watershed fish populations migraiing through the Deia.” (SED, p. 3-8; App. K. p.
| & Jemphasis added].) This objective renders the SED legally deficient because it fails to
consider a reasonable alternative that included instream flows from the Upper San Joaquin River.

“ The Project also feils 1o congider aliernatives that include anyr of the otier 4.500 v-a.or right holders in the Project
arca. See Sts 61-68 for examples of other vater right holcers in the Project area.
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particularly the Friant Dam—-a CVP storage facility owned and operated by the federal
government and junior water right holder to MID.

While the SED “need not consider every conceivable altemative (o a project,” it “shall
describe a range of reasonable allernatives 1o the project or to the Jocation of the project, which
would feasibly attain most of the basic objectives of the project but would avoid or lessen any of
the significant cffects of the project.” (CEQA Guidelines, § 15126.6(a).) When evaluating
Project alternatives, the SED ignored Millerton Lake behind Friant Dam as a potential
contributor fo instream flows on the San Joaguin River at Vernalis. (SED, p. 2-9.) The Upper
San Joaquin River. including the Friant Dam/Friant Division, is squarely within the San Joaquin
River Watarshed and has the potential to provide flow directly to the Delia through the proposed
Vemalis compliance point for the Plan Amendment’s base {low numeric objective. The ay erage
annual unimpaired flov: for the Upper San Joaguin River at Friant Dam is 1.7 MAF, which
“alone represents approximately 28 percent of the unimpaired flow on the SJR at Vernalis.” (/d.)

Contribution of instream flows from the Friant Dam/Division would mitigate for Project
impacts under the Plan Amendments, vwhich currently are concentrated on beneficial uses that
depend on surface vrater deliveries from the select group of six water users on the Three
Tributaries. Notably, in Phase 11 of the WQCP updates, the State Water Board staies the
following to justify such a holistic approach that considers a more expansive group of water
users:

“The current Bay-Delta Plan is implemented by a limited subset of water users,
on a limited subset of strecams. for only parts of the year.. .result|ing] in
overburdening some streams to the detriment of all beneficial uses in that stream
vhile at the same time failing to protect beneficial uses in other streams and the
v.atershed.”"’

The State Water Board’s reasoning likewise applies here. i is ironic that in Phase ], the Board
targets a “limited subset of water users” for regulation while protecting others from
consideration, thereby creating the very issue it purportedly secks to solve in Phase 11.

Moreover, the Friant Dam has had a more significant adverse effect on salmon
populations migrating along the San Joaguin River than any of the rim dams on the Three
Tributaries that will be regulated under the Plan Amendments. Within a fev years afier the
Friant Dam was completed i the 1940°s, its operations began drying up approximately 60 miles
of the Upper San Joaquin River. The salmon run on the Upper San Joaquin River declined from
56,000 to zero in just four years.”" Accordingly—and pursuant to the 2018 revisions— Friant
coniractors should be “assign[ed] some measure of responsibility.. .10 miticate for the effects on
the designated benelicial uses of their diversions and use of water” and “to fully accomplish™ the
WQCP’s water qualitv objectives. (App. K. p. 4.)

AL SR p. S
= Afs, 69,70,
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Pursuant 10 a 2000 settlement agreement (“Friant Setilement”) that ended a 1988 lawsuit
filed by NRDC, Friant Dam is now restoring flows to support salmon migration.”' 'The Friant
Settlement requires releases from the Dam to provide {lows on the San Joaquin River to the
confluence of the Merced River, and it establishes the San Joaquin River Restoration Project
(“SIRRP”) to carry out the settlement oblizations.

Recent flow data for the San Joaquin River shows that in wet years, storage capacity
behind the Friant Dam can be insufficient to handle the greater flows, and some volume of
bypass flow's does make it 1o Vernalis, supplementing the flows from the Three Tributaries.™”
However, the flow data also shows that in critically dry vears, no flows from Friant Dam reach
Vernalis, and Friant contractors arc under no obligation 10 ensure that they do.™ This is because
the Friant Settlement permits dry year relief, relaxing flow requirements during drought and
critically dry periods to protect beneficial uses dependent upon surface water deliveries. In fact,
in 2014 and 2015 the Friant Dam/Division was permitted to withhold {lows to the point that the
San Joaquin River from the Friant Dam to the confluence with Merced went dry again.™

The SED improperlv dismissed outright any evaluation of the Friant Dam/Division,
stating that the State Water Board “will continue to coordinate adaptive implementation and
future changes to the 2006 [WQCP] vvith the SIRRP to assure the protection of fish and wildlife
in the SJR Basin. Folloving full implementation ot the SJRRP, the State Water Board will also
cvaluate whether additional changes should be made to flow, water right, or other requirements
to protect fish and wildlife in the SIR.” (SED, p. 7-20.)

Nothing in the Friant Settlement prevents the State Water Board from imposing inflow
requirements on Friant contractors and other junior water right holders on the Upper San Joaquin
River to ensure sufficient flows past the confluence of the Merced River to Vernalis. In fact, the
Friant Settlement contemplates “unavoidable legal impediments or prohibitions” (such as State
regulations) as a Force Majeure event, relieving the parties of the obligations which performance
is precluded.®® The agreement further requires that si gnatories comply with all applicable state
laws, rules and regulations.>®

At a minimum, the SED should have assessed an alternative that requires the Friant
contractors and other jumior right holders on the San Joaquin River (other than the select six
senior right holders on the Three Tributaries) to provide water to assist in maintaining the
proposed base flows at Vernalis in dry and critically dry years. Under the Project, the entire
regulatory burden falls on the Three Tributaries to compensate for dry conditions’— Friant
contraciors are under no similar obligation.

Moreover, there is precedent for regulating Friant Dam flows under the WQCP, which
underscores the indefensibility of the omission of such an alternative here. In 1995, the State

ST Ats. 71, 72, Don Pedro Dam simi arly reculates Jovs pursuant 1e a sottlemaat conaact. (atis, 73-75.)
S AUS. T0-79; see it 8N,

¥ I,

AL 122,

AN 71 at para. 24,
o I/ et para. 28.

T App. K. p. 29.
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Walter Board adopted a WQCP updating fish and wildlife objectives for both the 1991 Water
Quality Control Plan for Salinity for the San Francisco Bay/Sacramento-San Joaguin Delta
Iistuary and the 1978 Water Quality Control Plan for the Sacramento-San Joaquin Delta (*199)
Bay-Dclta Plan™) and Suisun Marsh (1978 Bay Delta Plan™) *¥ In crafiing the updates, the State
Waler Board reriewed “all of the factors that have coniributed to the decline of fish and wildlife
resources in the Bay-Delta Estuary™ and considered objectives “for the factors that have both
contributed to the decline of fish and wildlife uses...within the regulatory control of the
SWRCB.™Y With these factors in mind. the State Water Board evaluated a flow alternative in
the Envirommental Impact Report (“EIR™) that included Friant Dam and other junior water right
holders along with MID, TID. Merced Irrigation District. The EIR described Alternative S as
follows: “This alternative specifically identifies releases from Friant Dam as a sovree of water
1o mwet the Vernalis flow and Delta outflow objectives.

The State Water Board then understood Friant Dam/Division and other junior water users
on the Upper San Joaquin River to be properly within the regulatory reach of the WQCP and
understood that these users contributed to the decline of fish and wildlife resources in the Project
area. As the State Water Board nov updates the WQCP {o purportedly be more protective of
fish, the Board cannot simultaneously claim such an alternative is not “reasonable” or would not
“feasibly attain the most basic objectives of the project.™ (CEQA Guidelines, § 15126.6(a).)
The exclusion of a similar altemative in this SED simply does not pass the straight-face test.

The omission of an slternative that includes Friant Dam/Division is all the more
egregious in light of the recent State Water Board decision 1o approve Bureau of Reclamation
change petitions to facilitate the recapture of SJRRP restoration flows.®! The State Water Board
mitially approved a change petition for rediversion of SJRRP Friant instream {lows in 2013,
concurrent with the public review of the 2012 SED.%? That approval was challenged by several
groups- - including stakeholders in the current WQCP update proceedings- —but on March 23,
2016, the State Water Board upheld its initial decision, just in time for public review of the 2016
SED.

Here. the State Water Board has directlv facilitated the recapture of Upper San Joaguin
River restoration flows for transfer out of the San Joaquin Basin. while at the same time
excluding the Upper San Joaquin and the junior Friant contractors from the Project. The State
Water Board appears to have gone out of its way to protect CVP exports, (1) to the detriment of
the salmon migrating throughout the Delta which could benefit from the SIRRP restoration
flows, (2) in complete disregard for senior right holders and the rule of priority, and (3) at the
direct expense of all environmental resources in the Bay-Delta Estuary and tributary watersheds,
which the WQCP absurdly purports to protect.

Importantly, the CVP has the right under the Friant Settiement to recapture Friant flows
but is not yet exercising 1ts right. The Friamt Dam provides almost no water now to {lows

AL 124,

AW 120 at -],

K0 1d 2 11228 (eniphasis added).
oL AN, 125,

COAWL 127,
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throughout the Delta water system, and there will be even less once the CVP begins to recapture
I'riant Dam releases. The State Water Board should not be permitted to defer evaluation of
Friant Dam/Thivision “flow. water right, or other requirements to protect fish and wildlife in the
SIR™ until afier “full implementation of the SIRPP.” (SED, p. 7-30.) Now is precively the time
to impose unimpaired flow requirements on the Friant Dam/Division and other junior right
holders on the Upper San Joaquin River, before & flow recapture program is underway.

Given all the foregoing. the failure to evaluate such a conspicuous alternative that vrould
include the Friant Dam/Division is a fundamental deficiency in the SED and an inexcusable
shortcoming regarding CEQA-required disclosures. By impermissibly segmenting the WQCP
updates geographically, the State Water Board artificially separated the Upper San Joaquin River
from the Lower San Joaquin River to exclude the Friant Dam/Division {from consideration. The
State Water Board’s approach in Phase I comports neither with nature nor with logic. And. it
certainly violates CEQA. The SED must consider a reasonable range of potentially fcasible
alternatives that will foster informed decision-making and public participation. (CEQA
Guidelines, § 15126.6(a).) Here, it did not. In the absence of this analysis, the public and
decision makers cannot be assured that the WQCP sufficient]ly protects all beneficial uses in the
Project arca.

B. The 2018 Revisions Contain Significant New Information Regarding Regulation of Dam
Operations, Which Requires Recirculation of the Plan Amendments and SED

CEQA mandates recirculation of the SED following significant changes to the Project.
(Pub. Res. Code ¢ 21092.1: CEQA Guidcelines, § 15088.5.) The State Water Board has declared
that it will implement the water quality objectives, in part, through the FERC licensing process
via Clean Water Act section 401 conditioning. MID and TID currently are undergoing the FERC
renewal process for the Don Pedro Dam:® the 2018 revisions specify two new requirements that
would apply to Don Pedro Dam and to other dams on the Three Tributaries.

First. the 7018 revisions establish vea,-round flow and operational requirements on
dams:

‘f q ; (Ap K p ]8 Itahqadded])

Second, the 2018 revisions provide for the imposition of water teraperature targets, which also
would be necessarily borne by dam operators through carryover storage and refill requirements
1o control for the temperature of releases:®

“Reasonable contributions o preduetpaty these biological goals may
include meeting temperature targets and other measures...” (App. K, p. 32.)

o Als. 81-103
4 Ses At 104,



LSJRSD.0065

The impacts of these two additional requirements---or of any regulation of dam operations, for
that matter-— have never been analyzed by the State Water Board but must be prior to final
adoption of the Plan Amendments.

A failure to recirculate the SFD with the 2018 revisions that impose potentially
significant nev’ regulations on dam operations amounts to a procedural injury that cannot be
undonc. These new obligations will have significant impacts o environmental resources and
beneficial uses in the Project area which must be analyzed and properly disclosed under CEQA.
In particular, thesc year-round regulatory burdens for meeting temperature targets by way of dam
restrictions were never addressed under CEQA and the related administrative process. (Memphis
Light, Gas & Waier Div. v. Crafi, 436 1.8, 1 (1978); see alzo Sinaloa Lake Owners 4ssti v. City
of Simi Valley, 882 F.2d 1398, 1410 n. 14 (9th Cir.1989).)

Moreover, as it pertains to MI1D, these 2018 revisions  which suggest wholesale
regulation of dam operations- -amount to unlawiul State control of the privately-owned Don
Pedro Dam and Reservoir and outright appropriation without compensation of Don Pedro storage
capacity and other related property rights. Due process requires MID to have an opportunity for
a hearing prior to the deprivation of these significant property interests.

Recirculation will also provide the opportunity for the State Water Board to correct
another {atal defect in the SED as it pertains to dam-related impacts. The State Water Board’s
modeling and analysis currently fails to incorporate climate change into its analysis. This iz a
fundamental flav. in the SED, as chiniate change is a foresecable condition that will demand
increasingly more stringent restrictions on dam operations to counteract the Stale’s forecast that
river waters will warm and thus will magnifyv adverse Project impacts on beneficial uses reliant
on dam diversions. Higher temperatvres and altered flows resulting from climate change vzill
foreseeably impede the ability to achieve Project objectives over time.*® Therefore, explicit
consideration of the v:avs in which the Project will address the anticipated challenges of climate
change is crucial to accurate and adequate disclosure of the likely constraints to be imposed on
dam operations under the Plan Amendments.

The SED’s current impacts analysis is based on a temperature model that ignores climate
change and that uses cooler historical climate conditions to simulate reservoir stratification,
release temperatures, and downstream river temperatures. (SED, p. 19-17.)* Without ever
running the model 10 account for increasing temperature conditions, the SED concludes that the
impacts of climate change on the Project would be less than significant because the State Water
Board “is preparing for the effects of climate change on its programs and adaptive
implementation would account for circumstances that arise from climate change.” (SED. p. 14-
53.) This position is inexplicable. given that in other procecdings before the State Water Board.
the Board is keenly aware of the import of modeling adaptive reservoir operations responses to
climate change.®’

> Atts. 105-106,

fThe smalysisis also incomsistent »ith the Stiie Water Board's stated understanding ir Phasc 1E, thar ©]]i'h
mereasing climaie change, it is expected that further sculpting and sheping of flews il be needed.”™ (AL 57 .p. 7))
EANL 107, . 7.
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Even without the nev. year-round constraints, the State Water Board will foresceab)v
impose the upper limit o1 50% unimpaired flow under warmer conditions, which will cause
significant impacts to dam operations. At minimum, the SI'D should have focused its analysis
on impacts incurred under this foreseeable higher regulatory demand, rather than at the starting
point of 40% unimpaired flow. The failure to do so resulted in understated and inadequate
disclosures regarding adverse Project effects. The only way to know what vear-round flov
management and the resulting impacts will took like over time is to augment the SED’s analvsis
to account for foreseeable increasing temperatures.

C. The 2018 Revisions Contain Significant New Information Regarding Responsibility for
Salinity Objectives that Requires Recirenlation of the SED

The CVP and SWP historically have been responsible for maintaining salinity levels
protective of beneficial uses in the Delta. “One of the major purposes of the [CVP] was
containment of maximum salinity intrusion info the Delta. By storing waters during periods of
heavy flov’ and releasing water during times of lov: flov:, the freshwater barrier could be
maintained at a constant level.” (U.S. v. Staic Water Resonrces Control Bd. (1986) 1872
Cal.App.3d 82, 107.)

Indeed, the implementing legislation of the CVP explicitly states that one of the
objectives of the CVP is to control saltwater intrusion in the Delta. When President Franklin D.
Roosevelt authorized $20 million of emergency relief funds for the CVP, he declared. *“The
purpose [of the CVP1 is to store and conserve flood and waste waters of the Sacramento and San
Joayuin Rivers and their tributaries so that the entire flow can be used tor flood control,
improvement of navigation, irrigation, the development of hydroelectric power, and the
protection of the delty lands at ine junction of the two rivers against injury front salt.” (14 p
136 [citing Exec. Order (Sept. 10, 1935) [emphasis added].])

Similarly, when the SWP was authorized in 1959, the Statc Legislature also
enacled the Delta Protection Act. vhich recognized that salinity intrusion was a particular
problem in the Delta that required special legislation prohibiting water exports from the Delta
necessary for salinity control. (Water Code, §§ 12202, 12203, 12204.)

The Waterlix guts this responsibility of the CVP and SWP to control salinity by routing
the Sacramento river flow under the Delta to the South Delta pumps, leaving it to the adaptive
management of and higher salinitv permitted by the Plan Amendments Lo mitigate for the salinity
levels no longer conirolled by the CVP and SWP.

The 2018 revisions explicifly set the stage for reassigning responsibility for salinity
controi in the Delta. The 2018 revisions state:




LSJRSD.0065

Such a drastic change 1o the longstanding allocation of responsibility (and to the Plan
Amendments) demands recirculation of the SED for public and stakeholder vetting.

This revision to the Plan Amendments does not exist in a vacuum and must be evaluated
m context. Following the above revision to the WQUCP, water right holders on the Three
Tributaries by default vill be providing additional flows that mitigate for the forthcoming
impacts of the WaterFix, which will move the diversion points of SWP and CVP from the South
Delta to north of the Delta directly from the Sacramento River, disabling the SWP’s and CVIP’s
historical capacity to contrel salinity in the Delta.”® Once operational, the WaterFix v/ill reduce
essential fresh water flows through the Delta to Suisun Bay and San Francisco Bay by diverting
clean water from the Sacramento River before it ever reaches the Della. According to the
WaterFix EIR/EIS. these reduced floves will result in worsened water quality throughout the
Delia, including higher contaminant concentrations, increased algal blooms, and increased
salinity— adversely affecting water for wildlife, habitat, residents and farmers.

The State Water Board failed in the Plan Amendment proceedings and SED 1o
acknowledge that the WaterFix and the Project are interrelated. In fact, the Project (and Phase 1
projects) are necessary to provide increased flows to the Delta in order to replace flow from the
Sacramenio River that will be rerouted beneath the Delta by the WaterFix. And the State is fully
aware of this fact. Foreseeably, the State Water Board may have to impose the upper range of
50% unimpaired flow requirement to mitigate for the impacts of the WaterFix, to the further
detriment of agriculture, groundwater, and scrvice providers in the Project area. Therefore, in
addition 1o the need to recirculate the SED to analyze the above 2018 revision regarding salinity
control, to pass CEQA muster, the SED must also augment its WaterFix cumulative impacts
analysis to discuss this potential need for higher flows and the imphications tor consumptive
users. (See SED, p. 17-5. 6.)

1l. CONCLUSION

As the second oldest irrigation district in the State. MID has a long, proud history that
was instrumental to transforming its surrounding region to an cconomic and agricultural heart of
California.®” MID understands intimately the true detriment and Joss that our community and
family members, local businesses, and environmental resources will suffer should the Project be
adopted ith the careless and incomplete consideration described in this comment letter. MID
urges the State Water Board fo stop its efforts to push the Project through without proper,
conscientious, and legally sufficient scrutiny.

Respectfully,

Ronda Azevedo ] ucas
General Counsel

¥ Ans 108-115,176; Atts. 116-1°6,
oA, 120.
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Protection Agency, dated May 2018. [35]1 pages]
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Comprehensive Response to Climate Change, dated March 7, 2017. [9
pages]

107 California State Water Resources Control Board Comments on the Draft
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Report/Environmental Impact Statement for the Bay Delta Conservation
Plan and the Implementing Agreement for the Bay Delta Conservation
Plan, dated July 29, 2014. [36 pages]

108 California Department of Water Resources application to the State Water
Resources Control Board for a Water Quality Certification for the State’s
California WaterFix program (Clean Water Act Section 401 Application),
dated September 23, 2015. [32 pages]

109 California State Water Resources Control Board 2015 Public Notice for
Changes in Water Rights for the California WaterFix Project and Notice
for 401 Application. [38 pages]

110 Petition for Change to the Water Rights Necessary for California
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the California Department of Water Resources and the U.S. Bureau of
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111 2017 WaterFix Notice of Determination, dated July 21, 2017. [4 pages]

112 Addendum and Errata for the August 25, 2015 Petition for Change to the
Water Rights Necessary for California WaterFix Project, jointly submitted
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11, 2015. [51 pages]
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Change Petition and Water Quality Certification Process (Updated May
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[233 pages]
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123 State Water Resources Control Board Order WR 2016-0017-EXEC, Order
Denying Reconsideration, dated July 21, 2016. [6 pages]
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RS-1
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Between Modesto Irrigation District and Citv of Modesto (October
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Amendment 1o the Final License Application to Don Pedro Pioject
{October 11, 2017) (132 files), as supplemented by filings dated
November 27. 2017 (2 files) , December 13, 2017 (] file), May 14,
2018 (25 files), June 19, 2018 (1 file) and July 11, 2018 (2 files).
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Matella, M.K and Merclender, A.M., Scenarios for Restoring
Floodp!ain Ecology Given Changes to River Flow Under Climate
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10.1002/rra.2750 (February 2014)

RS-i

Modesto Trrigation District, Official Statement, Fificensi Issue,
Neve Don Pedro Dam Bouds (August 1, 1967)
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Mate of California Air Resources Control Board, Cliniae Change
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State of California Delta Stewardship Council. Delta Sciene.: Program,
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Departiment of Fish and Game), Unity, Integ ation and Action: DFFG's
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State of California Department of Fish and Wildlife, Salmon Sinndator
As Enplemented jor the San Joagii.. River System (February 2014)

RS-1

20

State of California Department of Fish and Wildlife. Salmon Sim.lator
As Implenented for the San Joacvin Piver System Usar's Maneal (June
2013)

RS-1
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State of California Department of Forestry and Fire Protection, A4n
Adaptation Plen for California’s Forest Sector aind Rangelands (Rev,
December 11, 2008)

RS-1

22

State of California Department of Transportation, Addressing Climate
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Address Clisaate Change (April 2013)
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24

State of California Department of Water Resources, Administrative Drafi
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Final Environmental Impact Renort/Environmental Impact Statement
(June 2018) (148 files)

State of California Department of Water Resources, Bay Del
Conservation Plun / California WaterFix Fina! Enviroi:mental Impect
Report’Environmental Impact Statement (released December 2016,
certifizd July 21, 2017) (261 {files)
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20

State of California Department of Water Resources, California Data
Exchange Center, Don Pedro Reservoir (DNP), . ebsite visited March
15..2017

RS-1

27

State of Californic Department of Water Resources, Celifornia Wate:
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State of California Departraem of Water Resources, 2012 Ceniral Vailey
Flood Protection Plan
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State of California Department of Water Resources, Managing an
Uncertain Future: Climate Change Adaptation Strategies for
Water (Oclober 2008)

RS5-1

30

State of California Department of Water Resources, Noftice of
Determination regarding Addendim to the Bay Delta
Conservation Plan / California Waterlix Final Environmental
Impact Report/Environmenial Impact Statement (January 2018) (|
file)
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31

State of California Department of Water Resources, Preress on
Incorporating Climate Chaige into Plaining and Management of
Cualifornia’s Waier Resources, Technicol Memorendum Report
(July 2000)

RS-1]

State of California Emergency Management Agency, State of
California Natural Resources Agency, California Adaptation
Planning Guide (July 2012)

RS-1

33

State of California Natural Resources Agency, 2009 Climotc
Change Adaptation Strategv: A Report 1o the Governor of the
State of California in Response to Exccitive Order S-13-08 (2004

RS-1

34

State of California Natural Resources Agency, Safeguarding
California: Reducing Clhiniate Risk (July 7014)

RS-1

d
h

State of California Office of the Govermnor. Executive Order B-30-
15 (April 29, 2015)

RS-1]

36

State of California Office of the Governor, Exccutive Order $-13-
08 (November 14, 2008)

RS-1

37

State of Calitornia Office of the Governor, Executive Order S-3-05
(June 1, 20035)

RS-1

38

State of California State Water Resources Control Board,
Resolution no. 2017-0012: Comprehensive Response to Climate
Change (March 7,2017)

RS-1

39

State of California, Office of the Attorney General, Addressing
Cliratc Change at the Project Level (Rev. January 6, 2010)

RS-1

40

Transcript of December 12, 2016 Public Hearing (Volume 1 of 1)
re: State Water Resources Control Board, Draft Revised Substiti-tc
Enviroamental Document in Support of Potential Changes to the
Water Quality Co:itrol Plan for the San Francisco
BaviSacrame.ato-San Jocquin Delta Estaary (September 15, 2010)

RS-1
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Transcript of December 16, 2016 Public Hearing (Volume 1 of 1)
re: State Water Resources Control Board, Drafi Revised Substitute
Enviionmental Document in Support of Potential Changes to tire
Wuier Quality Coniro! Plan for the San Francisco
Bav/Sacrame:nto-San Joacuir: Delta Fstuary (September 15, 2016)

RS-1

42

Transeript of December 19, 2016 Public Hearing (Volume 1 of ?)
re: State Water Resources Control Board. Drafi Revised Substitute
Envirommnental Document in Suppor? of Porenticd Changes to the
Water Qualitv Control Plen for the Sen Francisco
Bav/Sacramento-San Joaquin Delia Estuary (Scptember 15, 2016)

RS-1

43

Transenpt of Deeember 19, 2016 Public Hearing (Volume 2 of 2)
re: State Water Resources Control Board. Drafi Revised Substitute
Emvironmental Document iin Support of Potertial Changes to the
Water Ovality Control Plan for t/ie San Francisco
Bay/Sccramento-San Jouguin Delta Fstuary (September 15, 2016)

RS-1

14

Transcript of December 20, 2016 Public Hearing (Volume 1 of 2)
re: State Water Resources Control Board, Divaft Revised Substitiote
Environimentol Document in Support of Potential Changes to the
Water Quality Control Plan for the San Francisco
Bay/Sacramenio-San Jouqguin Delta Estuary (September 15, 2016)

RS-1

I
h

Transcript of December 20, 2016 Public Hearing (Volume 2 of 2)
re: State Water Resources Control Board, Drafi Revised Substitute
Environmental Document in Support of Potential Changes to the
Water Quulity Contral Plan for the San Francisco
Bay/Sacramento-San Joaquin Delta Estuary (September 15, 2016)

RS-1

46

Transcript of December 5, 2016 Public Hearing (Volume 1 of 1)
re: State Water Resources Control Board, Draft Revised Substitute
Environmental Docuinent in Support of Potential Changes to the
Water Quality Conwrol Plan joi- 1he San Francisco
Bay/Sacramento-San Joaguin Delta Estuary (September 15, 2016)

RS-1

47

Transcript of January 3, 2017 Public Hearing (Volume 1 of 1) re:
State Water Resources Control Board, Drafi Revised Substitute
Environn.ental Document in Support of Potential Changes to the
Water Quality Control Plan jor the San Francisco
Bay/Saciamento-San Joagquin Delta Estuary (September 15, 2016)

RS-1

48

Transcript of November 18, 2016 Public Hearing (Volume 1 of
Iy re: State Water Resources Control Board, Drafi Revised
Subsditute Environmental Documert in Support of Potential
Charnges to the Water Quality Control Plan foi the San Frarcisco
Bay/Sacramento-San Josquir Delta Estuary (September 15, 2016)

RS-1
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Transcript of November 29, 2016 Public Hearing (Volume 1 of 1)
re: State Water Resources Control Board, Drafi Revised Substituie
Inviroiimental Docimeent in Suppoit of Potential Changes to the
Water Quality Control Plan for the San Fraicisco
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U.S. Department of Intertor, Bureau of Reclamation, West-Wide
Climate Risk Assessmeni: Sacramenio and San Joagiin Basins
Climeate Impact Assessment (September 2014)
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51

U.S. Department of Interior, Burcau of Reclamation, SECURE
Water Act Section 9Y503(c) - Reclamation Climate Change and
Water 2076, Chapter 8 (March 2010)

RS-1

52

United Nations Invironment Programme and World
Meteorological Organization, Infergovernmental Panel on Climate
Change, I1PCC Second Assessmeni: Climate Change 1995, a
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RS-1
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(V8

Verhille et al., /ligh Thermeal Tolerence of a Rainbow Trout
Population Near Its Sonthern Range Limit Suggesis Local Therma!
Adjusimen, Journal of Conservation Physiology (Volume 4 2016)

RS-1

54

Water Quality Standards for S.rface Waters of the Sacrameiito
River, San Jouguin River, and Soa Francisco Bey ana Delta of the
State of California. 59 Fed. Reg. 810 (U.S. Environmental
Protection Agency January 6, 1994) (proposed rvle)

RS-1
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