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Introduction

This statement is made by Edwin R. O'Neill, Francis A.
Orff, and Y. Stephen Pilibos, court-appointed representatives of
Area I, and other landowners and water users in Area I, in connec-
tion with the pending consideration by the State Water Resources
Control Board (the "Board") of the December 1994 Draft Water
Quality Control Plan for the San Francisco Bay/Sacramento-San
Joaquin Delta Estuary (the "Draft Plan").

Area I, the original area of Westlands Water District
(the "District"), consists of nearly 400,000 acres of prime
farmland. Its principal source of irrigation water is the San Luis
Unit ("Unit") of the Central Valley Project ("CVP") operated by the
Bureau of Reclamation (the "Bureau"). Area I farmers have
purchased and applied to their lands 900,000 acre feet of such
water since the late 1960s under water rights permits issued by the
Board.

This statement follows up upon the letter of our counsel,
Smiland & Khachigian, dated February 22, 1995 (Exhibit 9 hereto),
the oral comments of Christopher G. Foster, Esq. of that firm at
the Board's February 23, 1995 hearing, and subsequent conversations
between Mr. Foster and Board staff.

The essence of our concern is that by adopting the
objectives set forth in the Draft Plan, especially those relating
to flow and CVP operations, the Board will be both acting in excess
of its jurisdiction under the Porter-Cologne Water Quality Contract
Act (the "PCA") and jeopardizing its future jurisdiction under the

Water Commission Act (the "WCA"). While purporting merely to
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establish water quality objectives under the PCA, the Draft Plan
includes flow requirements that could effectively modify and
abridge water rights in permits issued by the Board under the WCA.
The Bureau's actions to achieve these objectives, prior to any
water rights adjudications by the Board, could effectively abolish
the Board's authority to determine the allocation of state-created
water rights, and violate its duties to enforce permits and prevent
diversions.

In Section I of this statement we suggest protective
language to be inserted in any final version of the Draft Plan and
in any adopting resolutions to make clear, among other things, that
the Board (a) is only acting within the scope of its water quality
regulatory jurisdiction, (b) is not foreclosing subsequent rulings
within the scope of its water rights adjudicatory jurisdiction, and
(c) is now taking vigorous action to enforce existing permits to
appropriate water, and to prevent the unlawful diversion of such
water, as required by law.

In Section II we describe Area I's existing water rights
under statute, contract, permit, and judgment. In Section III we
describe the regulatory schemes recently invoked by the Bureau to
take or impair such rights. In Section IV we analyze the Board's
authority and duties under the PCA, as well as the Board's duties
under the water rights provisions of the WCA, with reference to the
impact of the Draft Plan on Area I. And in Section VII we discuss

certain policy implications of the current process.
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I. REQUEST FOR PROTECTIVE LANGUAGE
In our counsel's letter of February 22, 1995 we said (at
page 2) the following:
"We would welcome the opportunity to discuss with
the Board techniques for insuring that Area I's rights
are not effectively modified or amended pending a formal
water right decision. One such technique would be for
the Board to require the Bureau to operate the CVP under
the Draft Plan in a manner that gives full deference to
Area I's existing rights."
That letter further stated (at page 12) the following:
"It is the hope of the Area I parties that they can
work with the Board and its staff and other interested
parties in the coming weeks and months with a view to
Board action with respect to the Draft Plan which
protects Area I rights from direct or indirect impairment
by the federal government."
The same point was made by Mr. Foster on our behalf at the February
23, 1995 public hearing. Board Chair Caffrey seemed to acknowledge
the existence of, if not present the solution to, the problem

facing Area I, when he responded:

"Mr. Foster, thank you very much. I don't quite
know how to answer your concern. . . .

"I don't have an answer in terms of how this
proposed plan may or may not affect [Area I's alloca-
tionj."
The basic purpose of this document is to suggest such an answer and
to ask the Board to implement it.
After subsequent discussion with staff and independent
analysis, the Area I representatives and farmers submitting this
statement respectfully request that the Board insert in any final

version of the Draft Plan and in any adoption resolutions protec-

tive language substantially similar to the following:
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"NEITHER THE ADOPTION NOR THE IMPLEMENTATION OF THIS
WATER QUALITY CONTROL PLAN SHALL BE DEEMED DIRECTLY OR
INDIRECTLY TO ADJUDICATE OR DETERMINE THE EXISTENCE,
NATURE, OR EXTENT OF ANY WATER RIGHTS, ANY MODIFICATIONS
OR AMENDMENTS THERETO, THE OWNERS OR BENEFICIARIES
THEREOé, ANY DUTIES OF THE U.S. BUREAU OF RECLAMATION AND
ANY WATER OR IRRIGATION DISTRICT TO PROTECT OR PRESERVE
SUCH WATER RIGHTS, ANY DUTIES OF ANY OTHER INVOLVED
FEDERAL OR STATE AGENCY IN CONNECTION THEREWITH, OR THE
RELATIVE RIGHTS, DUTIES, OR PRIORITIES AMONG ANY WATER
RIGHTS CLAIMANTS AND ANY OTHER BENEFICIAL USERS OF THE
WATER IN QUESTION. ANY SUCH ADJUDICATIONS OR DETERMINA-
TIONS SHALL BE MADE AT A LATER TIME OR TIMES BY THE BOARD
IN APPROPRIATE WATER RIGHTS ADJUDICATIONS OR BY A COURT
OR COURTS OF COMPETENT JURISDICTION. ANY CLAIM OR
DEFENSE IN SUCH LATER ACTION THAT THIS PLAN EFFECTS SUCH
AN ADJUDICATION OR DETERMINATION MAY BE CHALLENGED AT
THAT TIME AND IN THAT PROCEEDING ON THE GROUND THAT ANY
SUCH ADJUDICATION OR DETERMINATION THEREON WAS INVALID,
UNAUTHORIZED, UNREASONABLE, OR OTHERWISE UNLAWFUL."

We also ask the Board to take vigorous action under Section 1825 of

the WCA to protect and defend Area I's rights.

IT. AREA I RIGHTS

At the February 23, 1995 public hearing Board Member Del
Piero quizzed Mr. Foster about the existence, nature, and extent of

Area I's rights. Among other things, he said: "I didn't understand
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Area I had any rights." Similar questions have since been raised
by the staff.

In fact, Area I has irrigated for three decades pursuant
to strong water rights created, and currently in effect, under
statute, contract, permit, and judgment. In this section, we set
out an overview of Area I's water rights.

Until recently the impairment of these water rights was
unthinkable. 1In Barcellos I the Court took judicial notice that
diversions of the type effected here create "economic catastrophe."
Barcellos & Wolfsen, Inc. v. Westlands Water District, 491 F. Supp.
263, 265 (E.D. Cal. 1980). Furthermore, the Ninth Circuit has
noted: "The old policies deposit a moraine of contracts, convey-
ances, expectations and investments. Lives, families, businesses,
and towns are built on the basis of the old policies." Madera

Irrigation District v. Hancock, 985 F.2d 1397, 1400 (9th Cir. 1993)

cert. denied 114 S. Ct. 59 (1993). The U.S. Supreme Court's famous

opinion in Ivanhoe Irrigation District v. McCracken, 357 U.S. 275,

299-300 (1958) concluded: ". . . [I]t seems farfetched to foresee
the Federal Government 'turning its back upon a people who had been
benefitted by [the CVP]' [quoting the first Senator Gore] and
allowing their lands to revert to desert. The prospect is too
improbable to figure in our decision." But what was once thought
to be too improbable to consider has actually been happening in
Area I in the last three years. At stake in this proceeding is
whether the Board will allow -- indeed, perhaps enable -- the

Bureau to turn its back on Area I, after all.
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A. FEDERAL RECLAMATION STATUTES
In our December 20, 1994 memorandum of points and
authorities (Exhibit 8 hereto) in support of our pending motion for

judgment in the case of Westlands Water District v. U.S.A., we set

out in detail (at pages 9-34) six rights, and the Bureau's correla-
tive duties, with respect to irrigation water under federal recla-
mation water. In our February 22, 1995 letter to the Board we
briefly summarized (at pages 3-4) those rights and duties.

Under federal reclamation statutes, the Bureau owes
duties to Area I farmers (1) not to impair Area I's state water
rights, (2) to use the water for irrigation, (3) to use it in the
Unit's service area, (4) to sell it for the purpose of repaying the
costs of the project, (5) not to impair Area I's judgment rights,

and (6) to treat Area I equally with all CVP contractors.'

B. FEDERAL RECLAMATION CONTRACTS
Our February 22, 1995 letter briefly describes some of
the key terms of Area I's 1963 water service contract with the
Bureau (Exhibit 3 hereto). The 1963 contract was validated in a
state court suit. At all times, Area I farmers have fully

performed thereunder.?

! certain of the landowners submitting this statement have
instituted litigation against the Bureau challenging its failure to
construct and operate drainage facilities serving Area I. Sumner
Peck Ranch, Inc. v. Bureau of Reclamation, 823 F. Supp. 715 (E.D.
Cal. 1993). The district court has recently held that federal
reclamation statutes establish such a mandatory duty.

2 In Barcellos III the district court rendered certain
advisory opinions about the Bureau's contractual duties under the
1963 contract. Barcellos & Wolfsen, Inc. v. Westlands Water

(continued...)
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In 1965 the Bureau executed a repayment contract relating
to construction of water distribution and drainage facilities
within Area I (Exhibit 5 here). The farmers have also performed
this contract.

In the late 1960s and early 1970s Area I landowners
executed recordable contracts with the Bureau agreeing to sell
their excess lands at their "dry" value (Exhibit 4 hereto). All
such excess lands have been sold and the buyers thereof now hold
such lands under severe resale restrictions, as required under
those contracts.

For three decades, except in drought years and as
discussed below, Area I farmers purchased, and the Bureau sold,
900,000 acre feet of irrigation water. Service chafges and repay-
ments borne by Area I farmers represent a major portion of CVP
revenues and cost recovery. Area I lands have been broken up,

pursuant to federal acreage limitation policy.

Cc. STATE APPROPRIATION PERMITS
At the February 23, 1995 hearing Board Member Del Piero
askéd Mr. Foster the following question: "But . . . the Bureau
actually holds the permits, the farmers do not? In fact, Area I

farmers own the rights.

2(...continued)
District, 849 F. Supp. 717 (E.D. Cal. 1993). The propriety of
rendering such opinions, and their correctness, are currently under
appellate review in the Ninth Circuit. O'Neill v. U.S.A., No.
93-17154.
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Our February 22, 1995 letter briefly summarized (at page
5) the rights we possess under the permits issued by the Board
(Exhibits 1 and 2 hereto).

The permits provide for the "perpetual right" to use the
water in question. The purpose of use is identified as "irriga-
tion." The place of use is Area I, as each right is expressly made
"appurtenant" to Area I lands.

Our water rights under the permits were perfected when we
first applied the water upon our lands. This occurred in the late
1960s and early 1970s.

The permits describe the Bureau as the '"trustee" of the
right to use the water recognized thereunder. The District, too,
is a "trustee" with respect to such water. Ivanhoe Irrigation
District v. All Parties, 47 Cal. 2d 597, 624 (1957) reversed on
other grounds Ivanhoe, 357 U.S. 275. The Bureau and the District
have also been described as "intermediary agent[s]," as well as
co-trustees, as to the water in question. Murphy v. Kerr, 296 F.
536, 545 (D.N.M. 1923).

The permits expressly provide that we and our fellow
Area I water users and project beneficiaries are the "true owners"
of the water rights covered thereby. This is in accord with well-

established state and federal law. Ickes v. Fox, 81 L. Ed. 525,

531 (1937):; Nebraska v. Wyoming, 89 L. Ed. 1815, 1829-30 (1944);
Nevada v. U.S., 77 L. Ed. 2d 509, 522 (1983).

The Board, as issuer of the permits, also bears a special
responsibility to protect Area I landowners' rights thereunder. As

stated in Section 1825 of the WCA, for example, the Board should
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". . . take vigorous action to enforce the terms and conditions of
existing permits and licenses to appropriate water and to prevent
the unlawful diversion of water." (Emphasis added.) 1In partic-
ular, the Board should not permit -- let alone participate in --
any breach of trust by the Bureau or the District under the two

permits. It must take vigorous action to prevent any such breach.

D. 1986 STIPULATED JUDGMENT

The 1986 stipulated judgment in the Barcellos case
(Exhibit 6 hereto) is described generally in the February 22, 1995
letter to the Board from our counsel (at pages 5-6). It enforced
certain of the above rights against the Bureau and the District.?

Paragraph 22.1 of the 1986 stipulated judgment provides,
in relevant part, as follows: ". . . Area representatives are
hereby authorized to represent the two major areas of the District,
Area I and Area II, for the purposes of enforcement of [the litiga-
tion provisions of] this Judgment . . . and Area concurrence under
Paragraph(] 4.3 . . . above." Paragraph 22.2 provides that the
representatives of Area I shall include Edwin O'Neill, Frank Orff,
and Y. Stephen Pilibos. Paragraph 4.3 provides, in relevant part,
as follows: "The District shall not enter into any contract which

would modify the rights and obligations under the 1963 Contract

35 The history of the litigation and terms of the judgment are
discussed in greater detail in Barcellos II and several secondary
sources. Barcellos & Wolfsen, Inc. v. Westlands Water District,
899 F.2d 814, 817-19 (9th Cir. 1990); B. Wilson, "Westlands Water
District And Its Federal Water: A Case Study Of Water District
Politics,"™ 7 Stan. Envtl. L.J. 187 (1988); R. Wahl, Markets For

Federal Water: Subsidies, Property Rights, And The Bureau Of
Reclamation (1989) at 107-24.
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prior to 2008, except with the concurrence of Area I . . .
provided, that such concurrence may be obtained only by lack of

objection [after 30 days' notice] by Area I representatives

ITI. RECENT INVOLUNTARY REALLOCATIONS

For three decades Area I farmers have, except as
discussed above; purchased from the Bureau and applied to their
lands 900,000 acre feet of CVP irrigation water. However, in the
past three water years the Bureau has refused to sell to Area I
farmers their full entitlement. In water year 1993-1994, a wet
year, the Bureau effected a 50% "involuntary reallocation" of
Area I's water. Last year the reduction was 65%. This year -- one
of the wettest on record -- 25% of Area I's water is being diverted
to the Delta for the benefit of sport and commercial fishers, duck
hunters, and their environmental allies. What defenses does the
Bureau offer to justify these involuntary reallocations of water
protected by firm water rights?

At the February 23, 1995 public hearing Board Member Del
Piero asked Mr. Foster for clarification of the ground or grounds
upon which the Bureau has based its actions. He asked whether the
Bureau should not be "approached . . . for an affirmative answer
one way or the other that the reason for the reduction is based on
that or some other activities?" Board Chair Caffrey similarly
said: "It seems to me . . . that some clarification from the Bureau
might be in the offing for you as to how they get to their 75

percent allocation for your clients." Area I representatives are
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seeking such clarification from the Bureau and will report their
findings to the Board. What we know now is this:

First, the Bureau is secretive and vague about the ground
or grounds upon which it relies. As shown below, we believed that
this is because each claimed ground is, when analyzed separately,
completely lacking in merit.

Second, the Bureau constantly shifts and vacillates among
purported grounds. In each of the three years in question the
alleged bases for the involuntary reallocations from Area I has
been different. 1Indeed, the grounds have even shifted within a
given year.

Third, the consistent theme behind each and every one of
the Bureau's alleged excuses has in essence been: "The Devil made
me do it." Sometimes the Bureau points the finger of blame at
Congress. At other times it points to one of its fellow agencies
of the federal government. Now the Bureau appears bent on

attempting to shift responsibility to the Board.

A. WILDLIFE REFUGES UNDER CVPIA
One body the Bureau has pointed the finger of blame at is
Congress. It has claimed that certain involuntary reallocations of
Area I water were mandated by Section 3406(d) (1) of the CVP
Improvement Act ("CVPIA"). But for numerous reasons Congress did
not direct the Bureau make those particular reallocations from
Area I. Instead, the Bureau desires to effect them to implement

its new policy preferences.
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For instance, Congress has made clear in Section
3406(d) (1) that the Bureau, in implementing the initial increment
of any refuge diversion, "shall endeavor to diversify sources of
supply in order to minimize possible adverse effects on [CVP]
contractors." The Bureau has not so diversified the sources of
supply to minimize impacts on Area I. Instead, it has obviously
concentrated the source of the refuge supply in the Unit and, by so
doing, maximized the harm to Area I.

Furthermore, Section 3406(d) (1) provides, as follows:
"The quantities of water required to supplement the quantities
provided . . . shall be acquired . . . in cumulating increments of
not less than ten percent per annum through voluntary measures
. . . which do not require involuntary reallocations of project
yield." But the Bureau has relied upon such "involuntary realloca-

tions."

B. DEDICATION OF 800,000 ACRE FEET UNDER CVPIA

The Bureau has also claimed that Congress commanded it to
effect involuntary reallocations of Area I's water under Section
3406(b) of the CVPIA. But for various reasons that claim, too, is
empty.

For example, CVPIA Section 3406(b) (2) directs the govern-
ment to "dedicate" 800,000 acre feet of CVP yield for cer;ain
purposes. Such dedication of CVP yield does not include expro-
priating major portions of Area I's water. The language of the
statute is elucidated by relevant legislative history. Senator

Bradley, a chief sponsor of the CVPIA, described "several ways that
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that 800,000 acre-feet could easily be obtained" by "improving the
supply side by a total of way over 800,000 acre-feet," including
the "conservation" of water elsewhere and the "purchase" of water
from others. 138 Cong. Rec. S17315 (daily ed. Oct. 7, 1992). None
of eight specific forms of dedication envisioned by Senator Bradley
involved a bald grab of any area's water.

As a second example, Section 3406(b) (2) also directs the
government to "manage" the 800,000 acre feet for certain rather
ill-defined purposes. Neither salmon nor smelt protection is
specifically mentioned as such a purpose. The section does state
that the dedicated water shall be managed, amohg other things, to
assist the Board in its efforts to “protect the waters" of the
Delta. But, in our view, this does not embrace the regulation of

Delta flow or Bureau operation of the CVP.

C. SAILMON PROTECTION UNDER ESA

The Bureau has also claimed that certain actions taken by
the National Marine Fisheries Service (“NMFS")\under Section 7 of
the Endangered Species Act ("ESA") compelled it to take Area I's
water. This purported excuse is also lacking in merit for various
reasons, including the following two.

The Bureau claims that its general duty to avoid jeopardy
to salmon mandates that it involuntarily reallocate Area I's water.
But federal reclamation statutes trump ESA, not the other way
around, as the Bureau contends. 1In Carson-Truckee Water Conser-
vancy District v. Clark, 741 F.2d 257, 262 n. 5 (9th Cir. 1984),

cert. denied 470 U.S. 1083 (1985) the Ninth Circuit said: "[W]e
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need not reach the question whether, given competing mandatory
statutory directives, the Secretary would be required to use the
project's water entirely for conservation purposes under ESA
. « « . But the leading case which has considered the effect of
ESA in connection with conflicting statutory mandates, Platte River
Whooping Crane Critical Habitat Maintenance Trust v. FERC, 876 F.2d
109 (D.C. Cir. 1989), 962 F.2d 27, 34 (D.C. Cir. 1992) ruled that
ESA yields to a mandate in an agency's organic act, as follows:
"The Trust reads section 7 essentially to oblige the

Commission to do whatever it takes to protect the

threatened and endangered species that inhabit the Platte

River basin; any limitations on FERC's authority

contained in the FPA are implicitly superseded by this

general command. . . . We think the Trust's interpreta-

tion of the ESA is far-fetched. As the Commission

explained, the statute directs agencies to 'utilize their

authorities' to carry out the ESA's objectives; it does

not expand the powers conferred on an agency by its

enabling act."

Furthermore, under Sweet Home Chapter v. Babbitt, 17 F.2d

1463 (D.C. Cir. 1994), ESA does not prohibit the continued sale and
delivery of irrigation water to Area I as a "taking" of salmon.
Instead, the concept of taking, in the context of operating a
federal reclamation project pursuant statutory mandates, is
narrowly interpreted, as it is under similar statutes. U.S. v.
Hayashi, 5 F.3d 1278 (9th Cir. 1993) (Marine Mammal Protection
Act); Citizens Interested In Bull Run, Inc. v. Edrington, 781 F.
Supp. 1502 (D. Or. 1992) (Migratory Bird Treaty Act); Seattle

Audubon Society v. Evans, 952 F.2d 297 (9th Cir. 1991) (same).
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D. SMELT PROTECTION UNDER ESA

The Bureau also has claimed that it is duty-bound under
the general provisions of ESA to effect involuntary reallocations
of Area I's water to avoid jeopardy to or the taking of smelt.

But, for the reasons stated in the Platte River Whooping
Crane case, ESA's general jeopardy provision does not apply and is
éuperseded where specific reclamation statutes mandate the sale and
delivery of irrigation water.

And, as in Sweet Home, the operation of the CVP in order
to carry out its basic purpose of delivering irrigation water is

not an ESA taking.’

E. WATER QUALITY UNDER CWA

The Environmental Protection Agency ("EPA") suggests in
its January proposed rules, 50 Fed.'Reg. 810, 813, that "it is
refraining from proposing direct revisions to the flow criteria,"
but, instead, has certain "habitat conditions" for which the Board
may exercise its "full discretion over allocation of water" in
order to achieve. The EPA further states that the water quality
criteria which it sets should be implemented by the Board "by

making . . . revisions to . . . water rights . . . ." Id. at 821.

“ In Barcellos III the district court abstained from deciding
these CVPIA and ESA issues, and the propriety of such abstention is
currently under review in the Ninth Circuit. These issues are
among those raised by our pending motion in Westlands. In Sumner
Peck Ranch, as in the above actions, the government asserted as
affirmative defenses to its mandatory statutory duty to provide
drainage would-be countervailing environmental mandates under ESA,
CVPIA, PCA, and the Clean Water Act ("CWA"). 1In trial late last
year, the district court held that there was no scientific or legal
justification for such defenses.
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However, the CWA clearly provides that water rights may not be so
abrogated. Section 101(g) thereof, 33 U.S.C. 1251(g), provides:

"It is the . . . policy of Congress that nothing in

this chapter [33 U.S.C. sections 1251-1377] shall be
construed to supersede or abrogate rights to quantities
of water which have been established by any State."”

The Draft Plan is allegedly being prepared, and made
subject to adoption pursuant to Section 13170 of the PCA which
authorizes the Board to "adopt water quality control plans .
for waters for which water quality standards are required by the
Federal [CWA]." The Draft Plan, by attempting to comply with, or

otherwise substitute objectives equivalent to, EPA criteria, may

not indirectly abrogate "rights to quantities of water."

IV. PROPOSED NEW JUSTIFICATIONS

Uncertain about the viability of the purported excuses
upon which it has attempted to rely so far, the Bureau seek out
other agencies to blame for the involuntary reallocations it itches
to make. In particular, it leads the current effort to induce the
Board to create two new purported grounds therefor, the water
quality regulation currently proposed in the Draft Plan under the

PCA, and possible future water rights adjudications under the WCA.

A, WATER QUALITY REGULATION UNDER PCA

(1) No Authority Over Flow Or Operations

The Draft Plan claims (at 7) that the Board may rely on
its authority under the PCA to regulate flow and CVP operations in
a water quality control plan. The Draft Plan argues that "the rate

and quantity of flow, the direction of flow, and the operations of
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the water projects, including their export pumping," fall within
the definition of water quality set forth in Water Code § 13050(9g),
and thus are capable of regulation.

However, Section 13050(g) defines the "quality of water"
to mean the "chemical, physical, biological, bacteriological,
radiological, and other properties and characteristics of water
which affect its use." The Draft Plan cites no authority which
validates the Board's crabbed interpretation of this definition to
include flow and operational restraints as "water quality."

The February 22, 1995 comments of the Joint California
Water Users (the "Joint Users") correctly point out (at 3) that the
Board took an opposite position in its 1991 proceedings. Addition-
ally, the Joint Users cite (at 4) appropriate authorities which
show that "[w]ater flow and project operational parameters
generally are not considered to be 'physical characteristics' of
water and therefore cannot be considered attributes for which water
gquality objectives are appropriate." The Area I parties join the
Joint Users' comments to the extent that they show that the PCA
does not provide authority to the Board to set flow and operational
objectives in a water quality control plan.

The Draft Plan suggests (at 7-8) that it may rely upon
its statutory authority under the WCA concerning the adjudication
and determination of water rights in order to include flow and
operational mandates in a water quality control plan.

First, the Draft Plan argues (at 7) that because Water
Code Section 174 combined the "water rights and . . . water

quality functions of state government" into a single governmental
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agency, the Board is authorized to consider both in the same
proceeding. We disagree. The only case to consider such a
combined procedure to date considered it "unwise." U.S. v. State
Water Resources Control Board, 183 Cal. App. 3d 82, 119 (1986).
Second, the Draft Plan claims (at 8) that Sections
1242.5, 1243.5, 1257, and 1258 of the WCA, relating to the adjudi-
cation of appropriative rights, support the Board's inclusion of
flow and operational provisions in a water quality plan. The
Area I parties agree with the Joint Users statement (at 4, fn. 3)
that these sections in fact "reflect the clear distinction the
legislature has established and maintained between [water right and
water quality]functions" and do not support any claimed authority
to include flow and operation mandates in a water quality control
plan otherwise governed by the PCA. Section 1242.5 relates to a
situation where the Board "may approve appropriation." Section
1243.5 concerns the Board's "determining the amount of water
available for appropriation." Sections 1257 and 1258 are only
applicable when the Board is "acting upon applications to appro-
priate water." These sections are simply inapplicable to the
Board's adoption of a water quality control plan pursuant to the

PCA.’

> The EPA recognized in its January 6, 1994 proposed rules, 59
Fed. Reg. 810, 821, that only after the Board follows state
procedures relating to modification of water rights permits, may it
possibly regulate flows and project operations. The EPA said:
"Under the CWA, the states have a primary role in developing
measures implementing water quality criteria. EPA expects that the
State Board would implement these salinity criteria by making
appropriate revisions to operational requirements included in water
rights permits issued by the State Board. Consistent with the
mandates of section 101(g) of the CWA, the State Board has full

(continued...)
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Instead of suggesting that the Board's combined
authorities allow it to reduce water allocations under permits when
it legislates water quality objectives, the Board should be taking
"vigorous action" to protect rights to water under Section 1825 of
the CWA.

The Joint Users' February 22, 1995 comments state (at 5)
that, notwithstanding their contention that the Draft Plan, as a
water quality control plan, may not set flow and operational
objectives, the plan name may be changed to "Coordinated Esturine
Protection Plan," and the Board may rely on "multiple legal
authorities," including statutes regarding the adjudication of
appropriation water rights (Water Code Sections 1251, 1253, 1256,
1257 and 1258), in determining the flow and project operations for
the Delta. There exists no statutory authority for such a plan.

Additionally, and, in any event, because the Draft Plan
would set flow and diversion mandates, it would effectively adjudi-
cate, and result in the impairment of, water rights without any of
the due process and other procedure protections contained in the
WCA and regulations. Water Code §§ 1250 et seq.; 1394; 1410 et
sedq.; 23 Cal. Admin. Code § 648 et seqg. Any such adjudication and
resulting impairment would violate Section 764 of the Board's
regulations, which provides:

"The board may hold a hearing to obtain evidence

necessary to allow it to adopt or amend a water quality

control plan pursuant to Water Code Section 13170 in
combination with a hearing regarding a specific water

(...continued)
discretion in determining the source of water flows necessary to
meet these criteria." As discussed below, water rights may not be
impaired in order to promote nonvested beneficial interests.
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right application or petition for a change, or in connec-

tion with a hearing regarding an exercise of the board's

reserved jurisdiction. Whenever the board decides to

hold a combined hearing and to make only one record for

the combined proceeding, the board's hearing shall meet

all of the requirements of Part 2 (commencing with

Section 1200) of Division 2 of the Water Code." 23 Cal.

Admin. Code § 764.
The present proceeding does not meet the requirements of Part 2 of
Division 2 of the Water Code. (See e.g., January 3, 1995 Notice of
Public Hearing (at 2) which recites that the hearing will be
conducted in accordance with the procedural requirements of
"Division 7," not Division 2, of the Water Code.)

In conclusion, the Draft Plan cannot contain flow or

operational restrictions which affect the quantity of water capable
of being delivered to the Area I parties. The inclusion of such

restrictions, either as water quélity objectives or otherwise, is

not authorized under the PCA.

(2) Other Defects In Current Proceedings

In addition to the foregoing, any prejudgment by way of
the Draft Plan of future water rights issues -- whether such be
inadvertent or advertent -- will be unlawful under various other

grounds, including the following:

(a) No Authority To Alter Water Rights
our February 22, 1995 letter discusses (at page 10) the
Board's duty under CPA to consider "economic" factors in making
water quality reqgulations which are "reasonable." Under these and

similar provisions a new, general water quality objective cannot be
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used by the Bureau or any other agency to override or impair

existing, specific water rights.

(b) Administrative Procedure Act
Our February 22, 1995 letter described (at pages 10-11)
the defects in the Board's current proceedings under the Adminis-

trative Procedure Act.

(c) California Environmental Quality Act
our February 16, 1993 letter (Exhibit 7 hereto) describes
(at pages 2-3) the Board's duties under the California Environ-
mental Quality Act. So, too, does our February 22, 1995 letter (at

page 11).

(d) Federal Preemption
Our Fébruary 16, 1993 letter (at pages 7-9) and our
February 22, 1995 letter (at pages 6-7) describe how federal recla-
mation law and the Supremacy Clause of the U.S. Constitution

mandate that the Board protect Area I's federal water rights.

B. WATER RIGHTS ADJUDICATION UNDER WCA
In a December 21, 1994 letter from the Bureau's Regional
Director, Roger Patterson, to NMFS and FWS, the Bureau stated: "It
is our intent to immediately modify, upon your concurrence,
coordinated operations of the Central Valley Project and State
Water Project to conform to California Urban Water

Agency/Agricultural Water Users (CUWA/Ag) proposal as modified by
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the Principals." Mr. Patterson echoed the Bureau's intention in
his comments at the public hearing before the Board on February 23,
1995. Mr. Patterson also stated that the Bureau would shortly be
filing a petition to modify the permits for operation of the CVP,
including our permits. On February 15, 1995 the Bureau announced
for the upcoming wet year 100% allocations of CVP water for agri-
cultural contractors north of the Delta, Friant Division
contractors, and Exchange contractors, but only 75% for San Luis
Unit contractors, including Area I. It is clear that the Bureau
has, and will continue to, use the flow and operation objectives
proposed in the Draft Plan as a justification for implementing the
Bureau's new policy preferences. The Draft Plan's "back door" use
to unilaterally modify the permits, and the concomitant abridgement
of Area I's right to receive irrigation water thereunder, would
directly contradict both the procedural and statutory requirements

of state and federal law.

(1) Change of Purpose Or Place Of Use

No holder of appropriative water rights under California
law may change the place of use or purpose of use of such water
without the permission of the Board. Water Code § 1701. It is
within the Board's discretion to refuse an application to change
the place of use or purpose of use of appropriated water. Id. at §
1705. Indeed, before permission to make such a change is granted
the Board shall find that the change will "not operate to the
injury of any legal user of the water involved." 1Id. at § 1702.

Where the requested change of purpose or place of use is for
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preserving or enhancing fish resources the Board may approve such a
change only if it "[w]ill not unreasonably affect any legal user of
water."

Federal law echoes state law. As described above,
federal reclamation law has always upheld state appropriation
rights. The CVPIA carries this out. Section 3406(b) of the CVPIA
provides that the Bureau "shall operate the [CVP] to meet all
obligations under State . . . law," including "all decisions of the
[Board] establishing conditions on applicable licenses and
permits." Furthermore, Section 3411(a) of the CVPIA prohibits the
Bureau from unilaterally modifying water rights permits in order to
comply with the Act's directives:

"Notwithstanding any other provision of this title,

the Secretary shall, prior to the reallocation of water
from any purpose of use or place of use specified within
applicable Central Valley project water rights permits
and licenses to a purpose of use or place of use not
specified within said permits or licenses, obtain a
modification in those permits and licenses, in a manner
consistent with the provisions of applicable State law,
to allow such change in purpose of use or place of use."

Thus, under both state and federal law, the current
purpose of use (irrigation) and the current place of use (Area I)
are sacrosanct. The Board may not directly or indirectly change
them in this proceeding. 1Indeed, under Section 1825 of the WCA, it

must take "vigorous action" to protect the current purpose and

place of use.
(2) Reserved Jurisdiction
We discussed the Board's reserved jurisdiction in our

February 16, 1993 letter (at pages 10-12).
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Area I's permits were issued by the Board in 1961.
Pursuant to Section 1394 of the WCA, the Board reserves continuing
jurisdiction (but only until the date of the license) for the
purpose of "coordinating" the permit with other CVP permits. It
also reserves such jurisdiction for the purpose of "salinity
control" of the Delta. The Board's reserved jurisdiction "shall be
exercised only after notice to the parties and a hearing." 1In
exercising its reserved jurisdiction under Section 1394 the Board
must engage in a "balancing" process. U.S. v. State Board, 182
Cal. App. 3d at 126, 142. Standards so adopted by the Board must
be "reasonable" and serve the "public interest." Id. In partic-
ular, Section 1256 of the WCA "requires consideration of the public
benefits" derived from the CVP. Id. at 141. The Board must
balance the "uses of the export recipients" in determining the
public interest. Id. at 142. Finally, "necessary findings
reflecting balancing of interest" in making that determination are
required. Id.

The water quality regulation and water rights adjudica-
tions under review in U.S. v. State Board did not, as a matter of
fact, authorize or mandate the Bureau to effect involuntary reallo-
cations of Area I's water. Accordingly, its teachings should be

seen as dicta. But the court seems to have noted that any water

rights changes relating to operational restrictions would be
suspect, as follows:

". . . [T]he Board recognized that while a higher
level was necessary to ensure protection of other species
(e.g., . . . salmon), such level of protection would
require the 'virtual shutting down of the project export
pumps, ' contrary to the broader public interest." Id. at
1438.
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Thus, it is highly doubtful that in subsequent water
rights adjudications the Board will be able to exercise any
reserved jurisdiction so as to impair Area I's existing water

right.

(3) Other Issues
(a) Article X, Section 2
Our February 16, 1993 letter discusses (at page 12) our
rights in future water rights adjudications under Article X,

Section 2 of the California Constitution.

(b) Public Trust
Our February 16, 1993 letter discusses (at pages 9-10)
our rights under the public trust doctrine. So, too, does our
December 20, 1994 memorandum of points and authorities (at page 24,

note 2).

(c) Impairment Of Contract
Our February 16, 1993 letter discusses (at pages 3-5) our
rights under the contract clauses of the California and U.S.

Constitutions.

(d) Constitutional Property Rights
Our February 16, 1993 letter discusses (at pages 5-6) our
property rights under the due process and takings clauses of the

state and federal constitutions.
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(e) Separation Of Powers
our February 16, 1993 letter discusses (at pages 6-7) our
judgment rights under the separation of powers doctrine.
Again, as in each case above, the Board cannot impair
Area I's water rights in future water rights adjudications, nor can
it allow the de facto anticipatory impairment thereof in the

current water quality proceeding.

V. POLICY TMPLICATIONS
A. CAMPAIGN TO DESTROY WATER RIGHTS
Our February 16, 1993 letter to the Board analyzes (at
pages 12-16) certain legal developments claimed to adversely impact
water rights. Our February 22, 1995 letter traces (at pages 7-10)

certain scholarship behind those developments.

B. NEED TO PROTECT WATER RIGHTS

The basic policies of the law still support the protec-
tion of water rights. The right to use water may be acquired by
appropriation. Water Code § 102. Irrigation is the next highest
use after domestic purposes. Id. at §§ 106, 1254. The Board shall
require certainty in the definition of property rights. Id. at §
109. A permit gives the right to take and use water to the extent
and for the purpose therein. Id. at §§ 1381, 1445. And to repeat:
the Board shall take "vigorous action" to enforce the terms and
conditions of existing permits and to prevent unlawful diversion.

Id. at § 1825.
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A recent book by a leading natural resource economist

shows why the Board must protect water rights. Terry L. Anderson,

Water Crisis: Ending The Policy Drought (1983). Professor Anderson

demonstrates that ". . . property rights must be well-defined,
enforced, and transferable." Id. at 18. He argues:

"The belief that the doctrine of appropriation
contains a great deal of potential for market failure
appears to be unfounded. . . . [A] system of well-
established and transferable property rights generally
promotes efficient water allocation. The allocation
problems in many Western states are not the fault of the
doctrine of appropriation as much as they are the fault
of restrictions placed on water markets. Administrative
agencies and courts continually interfere with what
constitutes a water right and, hence, with the definition
and enforcement of those rights. . . ." Id. at 70.

Professor Anderson further writes:

"In general, market failure refers to situations
where property rights are not well-defined, enforced, or
transferable. Since the task of defining and enforcing
property rights is largely governmental, it is odd that
an insufficient property rights structure is referred to
as market failure. It is more appropriate to refer to
situations where property rights are not well specified
as cases of governmental or institutional failure."
(Emphasis in original.) Id. at 80.

A second important work collects articles by leading
scholars about the importance of protecting water rights. Terry L.

Anderson, ed., Water Rights: Scarce Resource Allocation, Bureau-

cracy, And The Environment (1983). 1In his foreword, Professor Jack
Hirshleifer explains:

", . . [W]ater rights should be well-defined, exclu-
sive, secure, and transferable if the market is to
function effectively in redirecting the resource to its
most valuable uses. . . . [T]he solution to be feared is
subjecting all uses to the whim of a supervisory agency
rather than to the even-handed enforcement of carefully
defined property rights. When commissions or courts
license only temporary uses, with tenure contingent upon
'good behavior' according to some ill-defined notion such
as serving the public good, the result is a grossly
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inefficient allocation of water resources. . . ." Id. at
Xix-xx.

In his chapter entitled "Instream Water Use: Public And Private
Alternatives," Professor James Huffman states that

", . . Instream water uses can be privately supplied
if private rights in water are clearly defined, enforced,
and transferable through appropriate institutional
changes." Id. at 274.

Professor Huffman argues:

", . . [T]he designated public officials are in no
position to make such allocational decisions with respect
to the objective of allocational efficiency. . . . [T]he
decisionmakers have very little information about the
relative values of the water for the competing
uses. . . . [T]lhe hard truth of the matter is that the
delegation of any issue such as water use to a state
agency will result in a decision based upon distribu-
tional rather than allocational considerations.

[Plublic officials will decide on the basis of who
benefits from water use rather than on which water uses
will produce the most net benefits.

". . . The fact that a stream is a good habitat for
trout in no way is determinative of whether the stream
should be maintained as trout habitat. That issue can
only be resolved in the context of the possible alterna-
tive uses of the water in the particular streams at a
particular time." Id. at 268-69.

These ideas have been explicated in an important recent
work. Terry L. Anderson, Donald R. Lease, Free Market Environ-
mentalism (1991). Professors Anderson and Leal conclude:

"In order to reap the advantages of the market,
policy makers must find ways to define property rights in
water, enforce them, and make them transferable -- and
then guard against doctrines that erode these principles.
The prior appropriation doctrine supports these
principles, but the public trust doctrine is eroding
them. By limiting the application of the public trust
doctrine, by extending the application of the prior
appropriation doctrine to instream flows, . . . and by
reducing the impediments to exchange, policy makers could
vastly improve the nation's water allocation system. The
development of coalitions that could bring about the
necessary institutional reforms would be enhanced by the
realization that efficient water markets could reduce not
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only environmental degradation but also . . . the role of
government. Id. at 118.

Conclusion
Area I representatives and other farmers respectfully
request that (a) any adoption of the Draft Plan embrace the protec-
tive language set out in Section I of this statement and (b) the
Board take vigorous action to protect and preserve Area I's water

rights in connection therewith and thereafter.
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INTRODUCTION

This decision concerns nine applications by the United States
through its Bureau of Reclametion, Region 2, Sacramento, (hereinafter some-
times referred to as the Bureau) for permits to appropriate water frog the
Sacremento River and Sacraﬁento-San Joaquin Delte (hereinafter referred to
as the Delta) in furtherance of the Central Valley Project (hereinafter
referred to as.the Project). A map of the Central Valley-(Sacramento-

San Joaquin Valley) Basin depicting the drainage system and the various
features referred to in the decision is appended as Plate 1. A map of the
Delta with its maze of channels and waterways and the numerous intensely
farmed islands is appended as Plate 2.

California is traversed lengthwise by twn approximeitely parallel
ranges of mountains - the Sierra Nevada on the east and the coast range on
the west - which converge ax'Mdunt Shasta on the north and are joined by
the Tehachapi Mountains on the south to enclose the Central Valley Basin.
The valley floor, comprising nearly one-third of the basin area is a gently
sloping practically unbroken alluvial plain 400 miles long and averaging
45 miles in width. Sacramento River dréins the northern portion of the
basin and San Joaquin River the southern portion. These two streams flow
towﬁrd each other, join in the Delta and find a common outlet to the
Pacific Ocean through Sén Francisco Bay.

Most engineering studies consider the western limit of the Delta
as correspending with the boundary of the agricultural lands, or western-
most part of Sherman Island now under irrigation. This generally accepted
concept does not agree with the definition of the Delta as adopted by the

Legislature in 1959 and contained in Water Code Section 12220 which

.



@ describes the Delta as extending to a point approximately two miles west of
theVCity of Pittsburg. However, for convenience, the discussion portion of
this decision will refer to the Delta as defined in the engineering studies.

® The Sen Joaquin Valley, that portion of the Central Valley which
lies south of the Delta, contains rich lands and enjoys & cliﬁate which
vermits the production of a great variety of irrigated crops. Development

® in some areas is limited, however, becaise of the lack of an adequate vater
supply'for irrigatiﬁn.
The Sacramento Valley, that portion of the Central Valley which

® lies.north of the Delta, also contains fertile lands which produce a variety
of irrigated crops, including many thousands of acres of rice. Unliké the
San Joaquin Valley, the Sacramento Valley enjoys an abundant water supply,

o although during the late summer months in most years there is insufficient
water to meet irrigation requirements without the benefit of seasonal
storage.

) ) For many years it had been the ambition of those people concerned
with water dévelopment in the State to construct a project capable of
exporting surplus water from the Sacramento Valley into the San -Joaquin

® ~ Valley and, at the same time , provide a supplemental supply for those water
users in the Sacramento Valley dependent upon the.natural stream flow. A
plen to accomplish this was formulated by State engineers and later adopted

P by the Legislature in 1933 as the Central Velley Project Act. In 1927 =nd
1938 éursuant to Chapter 286, Statutes of 1927 (now codified as Division 6,
Part 2 of the Water Code), the State made applications to aﬁpropriate water

® for the Project.

When it became apparent that the State was unable to finance the

necessary construction works, the United States, with the urging of the

o “5a
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State, airected the Bureau to undertake construction and operation of the
Project. Later, eight of the nine applications involved in this decision
(Application 10588 was filed by the United States) were assigned to and
campleted by the United States. After notice of these applications was
published, 73 protests based on 20 separate grounds were received.

Hearing before the State Water Rights Board (hereinafter referred
to as the Board) for the purpose of receiving evidence commenced on
September 15, 1959. The hearing was conducted by Board Members Ralph J.
McGill (Acting Chairmen) and W. P. Rowe, assisted by Bert Buzzini of the
legal staff and Donald E. Kienlen of the engineering staff.

After 20 days of hearing, on November 4, 1959, the United States
requested a recess for the purpose of allowing time to negotiate with the
State Department of Water Resources (hereiﬁafter referred to as Department)
and those parties claiming rights to the use of water from the Sacramento
River and Delta. None of the parties objected to the continuance and many
Joined in the request made by the United States. The hearing was scheduled
to resume on January 5, 1960, at which time the parties requested a further
continuance for negotiations. Pursuant to this request the Board granted
& continuance until April 19, 1960, and directed the parties to report their
progress to the Board every 30 days. Except for an agreement between the
United States and the Department providing for an apportionment of water
between the Federal Central Valley Project and the State Feather River and
Delta :Diversion Project (DWR TT*), the negotiatinns failed and the hearing

resumed upon the expiration of that continuance.

*Exhibit.77 of Department of Water Resources
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The hearing concluded on August 24, 1960, after requiring a totel

of T5 days. -It was reopened on November 1, 1960, end February 2, 1961, to

allow presentation of certain motions by the parties.

Those appeering at

this hearing and their representatives are as follows:

Pa.rty

Anderson-Cottonwood Irrigation District

Glenn-Colusa Irrigation District
Jacinto Irrigation District
Provident Irrigation District

California Water Service Company

Central California Irrigation District

Central Valley Regional Pollution
Control Board
Modesto Irrigation District

Chowchilla Water District

Columbia Canal Compeny
Firebaugh Canal Company
San Luis Canal Company

Contra Costa County Water Agency

Contra Costa County Water
District, et al

Solano, County of

Delano-Earlimart Irrigation District
Rag Gulch Water District

Delta Water Users Association

Feather Water District

Friant Water Users Associetion

Jongeneel, Albert

Kaweah Delta Water Conservation
District

Lower Tule Irrigation District

Pixley Irrigation District
Tulare Irrigation District

Representative

P. J. Minasian, Attorney

Carl F. Mau, Vice President
Senator James A. Cobey, Attorney

Clifford E. Plummer, Engineer

Denslow Green, Attorney

J. E. Woolley, Attorney

Frederick Bold, Jr., Attorney

Erling Kloster, Attorney

John A. Wilson, Attorney
Arthur W. Coats, Jr., Attorney
James F. Sorenson, Engineer
Malcolm O'Connell, Attorney

Kenneth Kuney, Attorney



Party

Kern, County of

Kings River Conservation District

Landowners Association of Reclema-
tion District 108, Inec.

Madera Irrigation District

Metropolitan Water District
of Southern California

Merced, County of

Merced Irrigation District

Newhall Land and Farming Company
Tisdale Irrigation and Drainage Company
Reclamation Districts 756 and 802
Ritchie, Grace S.

Western California Canners, Inc.

Sacramento River and Delta Water
Association, et al

Sen Joaquin County Flood Control and
Water Conservation District

Shasta, County of

Northern California County
Supervisors' Association

Sproule, Marie

Stenislaus, County of

State of California
Department of Fish and Game

State of California
Department of Water Resources

Sutton, Louis

Tehama, County of

Representative

William A. Carver,’
Deputy County Counsel

Henry Karrer, Engineer

Robert H. Fouke, Attorney
Adolph-Moskovitz, Attorney

Charles C. Cooper, Jr.,
General Counsel

Arthur Ferrari, Supervisor
District 1 ;

Kenneth R. McSwain,
Chief Engineer and Manager

Donald H. Ford, Attorney

Tom H. Louttit, Attorney

Martin McDonough, Attorney
George Basye, Attorney

William F. Heywood,
Assistant County Counsel

Arnold S. Rummelsburg, Director
Shasta County Department of
Water Resources

Albert Monaco, Attorney

Ollver Deatsch, County Surveyor
and Engineer

James M. Sanderson,
Deputy Attorney General

Russell Kletzing, Attorney

Louls N. Desmond, Attorney

Joseph E. Patten, Engineer



Party
Tulare, County of
Union Properties, Inc.

United States of America
Bureau of Reclamation

Westlands Water District

Representative

Robert E. Moock, Attorney
Walter Gleason, Attorney

Thomas J. Clark, Assistant
Regional Solicitor.

Kenneth G. Avery, Attorney

None of the parties appearing at the hearing objected to permits

being granted %o thé United States for water to be appropriated for the

Project. However, many urged that the Board impose certain permit terms

and conditions for the protection of the water supply of those parties who

might be adversgiy affected by the operation of the Project and those

parties receiving a water supply therefrom.



SUBSTANCE OF THE APPLICATIONS ‘

For convenience the material conteined in the amended applica-
tions has been sunmarized and is presented in Table 1 (pege 11).

Application 5625, filed on July 30, 1927, by the Department of

Finance, State of California, and assigned to the United States on Septem-
ber 3, 1938, as amended, is for a rermit to appropriate 11,000 cubic feet
per second (cfs) by'direcf diversion year-round, and 3,190,000 acre-feet
per annum (afa) by storage to be collected between October 1 of each year
and July 1 of the succeeding year from the Sacramento River for power
purposes. Point of diversion is at Shasta Dam located within the NE% of
SE: of Section 15, T33N, R5W*. Place of use is at Shasta Power Plant
located within the NEL of SWL of Section 15, T33N, RSW.

Application 5626, filed on July 30, 1927, by the Department of

Finance, State of California, and assigned to the United States on Seﬁ%em-
ber 3, 1938, as amended, is for a permit to appropriate 8,000 cfs by direct
diversion, year-round, and 3,190,000 afa by storage to be collected between
October 1 of each year and July 1 of the succeeding year from the Sacramento
ﬁiver for irrigatién, incidental domestic, stockwatering, navigation and
recreational purposes. The application also indicates that it may be
necessary to provide up to 6,000 cfs of direct diversion and/or storage
releases to flow into éuisun Bay in order to provide water of suitable
qualify for the Delta-Mendota and Contra Costa Canals (hereinafter referred
to as "carriage water"), The point of direct diversion and diversion to

storage is at Shasta Dam. Points of rediversion are shown at top of pege 12.

*All references to township and range are from Mount Diablo
Base and Meridian (MDB&M).

«10-~




TARLE 1

SUMMARY OF DATA IN APPLICATIONS £825, 5626, 9363,
9384, 9365, 9366, 9367, 9368 and 10588

"

Applica~ ; ;. Direct 3S€ora.§e : Points tPlaces of Use
tfons(l): 1Diversion: Quantity : of :
] ; _ Rate : Diversion :
ofs ~ afa
5625 Power 11,000 2,180,000 Shasta Dan Shasta Power Plant
5826 Irrigation, navi 8,000 3,190,000 Shasta Dem Gross area of
tion, incidental | e 3,465,000 acres in
domestic, stook- . Delta and Sacramento-
watering and San Joa Valley;
reorea.tgona.l (2) net area of 1,200,000
acres to be irrigeicd
in any one year
9263 Municipal and 1,000 310,000 Along Sacramento  Within gross ares of
indugtrial River from Sheaste 3,455, acres de--
Dam to Delta and scribed under
channels of Delta(3) Application 5626
9354 Irrigation, flood 9,000 3,000,000 Seme ag Applica~ Same a5 Application
- control, navi tion 9363 with 5626
tion, inoideng:-l the exclusion of
domestic, stock- the Vallejo Pump-
wa.terin§ and ing Flant
recreational (2)
0365 Power 7,000 3,310,000 Shaste Dam Shasta Power Plant
9286 I.rriga.tion and 200(4) none Rock Slough at Gross area of 102,000
domestic intake of Contra aores within Contra
Coste. Canal Costa County, Net
aree of 20,000 acres
to be irriga’a2 in
any one year
9367 Municipal and 250(4) ncme  Same as gggli- Within gross area of
industrial cation 9 102,000 ecres de-
' soribed under
Application 9356
9368 Irrigation end 4,000 nme 014 River at Gross area of 988,000
domestic %ntake P::ng.i to 301‘;:1 'd%giﬁ Sen A net
racy Pump caquin oY, ne
Plant 8 area of 320,000 acres
to bo irrigated in
any one year
10588 Power and 13,800 nome  Keswick Dem Keswick Power Plent

incidental domestic

1. %Enﬁtims 5625 and 5626 filed July 30, 1927, 9363 through 9368 filed August 2, 1938 and

88 filed Jenuary 5, 1943,

2, The application also indicates that it may be necessar
diversion and/or stor releases to flow into Suigun
suiteble ty for the Delta-Mendota and Contra Costa

3. Points of diversion d./or rediversion included but not limited to the foll :
Dam; Tehama (Corning) Canal and Tehama-Coluse Canal (Corning Pumping Plant); co Canal
Intake; Delta Cross Channel Inteke; Delta-Mendota Canal (Tracy Pump Plant); Contra Costa
Canal Intake; and Vallejo Pumping Plant on Maine Prairie Slough.

4, The total combined diversions under Applications 9366 and 9367 are not to exceed 350
cubic feet per second, ’

to provide up to 6000 cfs of divect -
&;Ll:lorder to provide water of
Se

Kegwick
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Keswick Dem Within MW of SWi of Sec-
tion 21, T32N, RSW
Tehama (Corning) Canal Within NE} of NEL of Sec-
Tehama-Colusa Canal tion 33, T27N, R3W
(Corning Pumping Plant)
Chico Canal Within SEL of NWi of Sec-
tion 1, T23N, R2W
Delta Cross Channel Within Swamp Land Survey
763, TSN, R4E
Delta-Mendota Canal Within NEL of SWL of Sec-
(014 River Intake) tion 29, T1S, RUE
Contra Costa Canal Within SEL of NEf of Sec-
(Rock Slough Intake) tion 33, T2N, R3E .

The place of use consists of a gross area of 3,455,000 acres lying along
the floor of the Sacresmento-San Joaguin Valley and Delta within which a
maximum area of 1,200,000 acres may be irrigated in any one year.

Application 9363, filed on August 2, 1938, by the Department of

Finance, State of California, and assigned to the United States on March 26,
1952, as amended, is for a permit to appropriate 1,000 cfs by direct diver-
sion, year-round, and 310,000 afa by storage to be collected between Octo-
ber 1 of each year and July 1 of the succeeding year from the Sacramento
River for municipal and industrial purposes. Points of direct diversion
are at Shasta Dam and locations (not specified) along the Sacramento River
ffom Shasta Dam to the Delta and on channels of the Delta including but not
limited to the points of rediversion described in Application 5626. An
additional point of direct diversion and/or rediversion is the Vallejo
Pumping Plant located on Maine Prairie Slough within NWL of NWi of Section
10, TSN, R2E. Other points of rediversion of stored water released from
Shasta Reseryoir are described as being located along the Sacramento River

from Shasta Dam to the Delta and on channels of the Delta including but not
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limited to those named ia Applicatién 5626. The place of use is within the
gross service area described in Application 5626.

Application 9364, filed on August 2, 1938, by the Department of

Finance, State of California, and assigned to the United States on Septem-
ber 3, 1938, as amended, is for a permit to appropriate- 9,000 éfs by direct
jiversion, year-round, and 3,000,000 afa by storage to be collected between
October 1 of each year and July 1 of the succeeding year from the Sacramento
River for irrigation, flocd control, navigation, incidental domestic,
stockwatering and recreational purposes. The application also indicates
that it may be necessary to provide up to 6,000 cfs of direct diversion
and/or storage releases to flcw into Suisun Bay in order to provide
"carriage water". Points of direct diversion and/or rediversion are the
same as those referred to under Application 9363 with the exclusion of the
Vallejo Pumping Plant. The place of use is the same as that described in
Application 5626.

Application 9365, filed on August 2, 1938, by the Department of

Finance, State of California, and assigned to the United States on Septem-
ber 3, 1938, as amended, is for a permit to appropriate 7,000 cfs by direct
diversion, year-round, and 3,310,000 afa by storage to be collected between
Ociobzr . of each year and July 1 of the succeeding year from the
Sacramento River Ior power purposes. The point of diversion is at Shasta
Dam. The place of use is at Shasta Power Plont.

Applicatisn 9366, filed on August 2, 1938, by the Department of

Finance, State of California, znd assigned to the United States on
March 26, 1952, as amended, is for & permit to appropriate 200 cfs, year-
round, by direct diversion from Rock Slough for irfigation and donestic

purposes. The total combined diversiors under this =zpplication and
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Applicaticn 9367 are not to exceed 350 cfs. The point of diversion is on
Rock Slough at the intake of the Céntra Costa Canal. The place of use con-
sists of a gross area of 102,000 acres lying principally within the Contra
Costa County Water Distriet and wholly within the County of Contrs Costa.
Of this, a meximum of 20,000 acres may be irrigated in any ore year.

Application 9367, filed on August 2, 1938, by the Department of

Finance, State of California, and assigned to the United_states on March 26,
1952, as amended, is for e permit to appropriate 250 cfs yeer-round, by
direct diversion from Rock Slough for municipal and industrial purposes.
The total combined diversions under this application and Applications 9366
are not to exceed 350 cfs. The point of diversion is on"Rock Slough at the
intake leading to the Contra Costa Canal. The place of use is the same as —
that described in Application 9366.

Application 9368, filed on August 2, 1938, by the Department of

Finance, State of California, and assigned to the United States on March 26,
1952, as amended, is for a permit to appropriate 4,000 cfs, year-round, by
direct diversion from 0ld River for irrigation and domestic purposes. The
point of diversion is on 01& River at the intake canal leading to Tracy
Pumping Plant. The place of use consists of a gross area of 988,000 acres
lying ‘along the centrzl and western portion of the San Joaquin Valley. Of
this, a maximum of 320?000 acres may be irrigated in any one year.

Application 10588, filed on January 5, 1943, by the United States,

is fof e permit to appropriate 13,800 cfs, year-round, from Sacramento
River for power and incidental domestic purposes. The point of diversion
is at Keswick Dam. The place of use is at Keswick Power Plant within the

% of SWi of Section 21, T32N, RSW.
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PLAN OF THE UNITED STATES
FOR USE OF SACRAMENTO RIVER AND DELTA WATER

The water sought to be appropriated under the subject-applications
is only for part of an overall project. The Bureau envisions the Central
Valley Project as an expanding project to meet the demands for water supplies.
As water requirements increase, new units will be added to provide a
dependable supply (RT 11389%). To opgra.te :bhe Project the Bureau has either
constructed or intends to ;:onstruct certain physical woz:ks. These
facilities and the proposed plan of operation described by Gleason Renoud
and James J. O'Brien, engineers of the Bureau, are outlined in ti-xe following
paragraphs.

Shasta Dam, the key unit of the project, is located on the
Sacramento River about 1k miles upstream from the City of Redding and creates
a reservoir capable of impounding 4,493,000 acre-feet of water. At the
lowest reserveoir level from which power may be developed there will be
502,000 acre-feet of water in storage although the river outlets will allow
all but a small portion of the reservoir to be drained. The power plant at

Shasta Dam is capable of using a maximum of 13,275 cfs. Keswick Dem is

"located about nine miles downstream frem Shasta Dam and creates an afterbay

reservoir of 23,800 acre-feet. The power plant at Keswick Dam is capable of
using & maximum of 15,500 cfs (USBR L5**).

Between Keswick Dam and the Delta, the Bureau intends to divert water
from the Sacramento River at various points as hereinafter described. Immedi-
ately east of Redding is the location of the proposed intake of the Bella Vista

conduit, which will convey 93 cfs into the Cow Creek ares (USER 194). About

¥Page 11389 of reporter's transcript of hearing
#*% United States Bureau of Reclamation Exhibit 45
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two miles below the City of Red Bluff is the site of the Corning Pumping
Plant, a common diversion point for the Corning and Tehama-Colusa Canals
(RT 395). The pumping plant will have a capacity of a.bo:rb 2200 cfs. Water
delivered through the Corning and Tehama-Colusa Canals will supply lands
along the west side of the Sacramento Valley for approximately:its entire
length. At & point about 31 miles downstream from the City of Red Bluff is
the site of the diversion plant for the Chico Canal which is to have a
diversion capacity of 310 cfs. Water diverted through this canal is to be
used on the east side of the Sacramento Valley in the vicinity of t@e City
of Chico. Although not authorized at the present time, the Bureau has
planned a canal to .serve the Yolo-Zamora area located west of the Community
of Knights Landing. The intake of tﬁé Yolo-Zamora Canal is to be located
approximately 12 miles upstream from Knights Landing and is to have a
capacity of 165 cfs (USBR 194).

Approximately 20 miles downstream from the City of Sacramentc and
immediately north of the City of Walnut Grove on the Sacramento River is the
intake of the Delta Cross Channel which has a capacity of 7600 cfs. This
channel facilitates the transfer of water from the northern or Sacramento
portion of the Delta to the southern or San Joaquin portion of the Delta.

In the southern portion of the Delta are located the headworks of
two export canals; name;y, the Contra Costa and Delta-Mendota. Wa?er
diverted into the Contra Costa Canal is pumped from an extension of Reck
Slough:hear the City or Oakley. This 48-mile canal has a capacity of 350
cfs and supplies water to agricultural lands and industrial areas of
northein Contra Costa County (USBR 37 and 45). Tracy Pumping Plant, which

diveirts water into the 1ll3-mile Delta-Mendota Canal, is located on a cut

channel extending to 0ld River about 10 miles northwest of the City of Tracy.

~16-
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The Delta-Mendota Canél has a capacity at its heed of 4600 cfs and delivers
water to lands along the western side of the San Joaquin Valley and to the
Sen Joaquin River at Mendota Pool west of the City of Fresno (USBR. 45 and
Staff 8%).

In addition to the features described above, other divisions and
units which were planned by the State have been authorized for comstruction
by the Bureau as parts of the Project, including the American River Division
and the Trinity River Division. The Americen River Division consists of
Folsom Dam and Reservoir on the American River about 20 miles east of the
City of Sacramento and the Natomas Afterbay Reservoir created by Nimbus Dan
located on the river seven miles downstream from Folsom Dem. Water frmn-
this division, in addition to supplying demands in the American River
Service Aree, supplements releases from Shasta Reservoir to provide the
required inflow to the Delta (RT 367-371). The Trinity River Division whici
is under construction consists of Trinity Reservoir on the Trinity River
approximately 19 miles generally west of Shasta Dam and an afterbay
reservoir formed by Lewiston Dam six miles downstream. Trinity River water
is to be imported into the Sacramento Valley 'Eo supplement the water
supplies developed by the other Divisions of the Project. To accomplish
this, Trinity River water will be diverted at Lewistog Dam through a tunnel
into a reservoir to be formed by constructing Whiskeytown Dam located on
Clear Creek, a tributary of the Sacramento River, at a point approximately
five miles west of Keswick Dam. At this point Trinity River water will be
comingled with Clear Creek water and fediverted through a tunnél into

Keswick Reservoir (RT 396-400).

*State Water Rights Board Staff Exhibit 8
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The largest demands for Project water are from the southern end of :

the Central Velley, while the largest water supply is in the north. The
Delta is the hub of the Project. Diversions of water at. Friant Dem on the
San Joaquin River, another unit of the'ProJect located about 18 miles north
of the City of Fresno, into the Madera and Friant-Kern Canals:for use along
the east side of the San Joaquin Valley are possible by providing a
substitute supply at Mendota Pool. This exchange is described in "Amended
Contract for Exchange Of Waters" (USBR 82), which provides for 855,000 af:
to be diverted to liendota Pool through the Delta-Mendota Canal. This

quantity may be reduced in criticel dry years in accordance with provisicas

set forth in the Contract. An exchange of an additional guantity of water,

estimated by the Bureau to be about 50,000 afa, is provided for in
Schedule 2 of the "Contract for Purchase of Miller and Lux Water Rights"
(USBR 164A and Staff 10, p. 567). To be able to export sufficient
qugntities of water to Mendota Pool, it is necessary to supplement the
uncontrolled inflow to the Delta with stored water (RT 1717-20). Sinilerly,
fhe requirements of the Sacramento Valley must be met. The conservation of
vater to satisfy these demands requifes that the multi-purpose reservoirs of
the Project -- Shasta on the Sacramento River, Folsom on the American River,
Trinity on the Trinity River and Whiskeytown on Clear Creek -- be integrated
in their operation and coordinated with the unregulated downstream inflow
(RT Vol. 18, p. 2373). It is on this basis that the United States intends
to prSQide adequaite water supplies.

In addition to provicing water for irrigatién, demestic, municipal
and industrial uses, the Project will provide many other benefits. Shasta
Reservoir has greatly reduced the flood hazard along the Sacramento River.

It has also provided a great recreational benefit. Most of the water
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released at Shasta Dam passés through both Shasta and Keswick Power Plaats
to provide an economical source of electricity. Control of the Sacramento
River at Shasta Dam provides for the conservation of fish life and enhance-
ment of salmon and other fisheries. It provides adequate rivgr regulation
for navigation. Last, but not least, it provides control against encroach-

ment of saline water into the Delta.




g PENDING PETITIONS |

Thé place of use of the water to be appropriated by the United
States as described in these applications (other than for power) covers only
a portion of the total service area of the Project. Applicafions filed for
other units of the Project cover the remainder of the service area, although
there is duplication in part. Because much of the water from the Trinity,
Sacraménto and American Rivers will be commingled prior to its actual use
and, in order to allqw greater flexibility in Project operations, the Bureau
desires to amend the description of the place of use in the various applica-
tions so that water from each of the sources may be used anywhere within thg
Project service area to the extent it is physieally possible and feasible.
The desired consolidation and enlargement of places of use would elso extend
the service area to new lands surrounding the various reservoirs and to
additional acreage in the Central Valley and in Alameda, Contra Costa and
Solano Counties. |

Before such amendments may be made the law requires that per-
mission first be secured from the Board (Water Code Sections 1701 through
1705). When State filings are involved, the amendments must be approved by
the California Water Commission before their submission to the Board (Water
Code Section 10504.5)..

The California Water Commiséion approved the proposed amendments
inclu&ing additional points of diversion and rediversion. Thereafter,
petitions for the desired changes were filed with the Board. However, the
Board has taken no action on these petitions because a proceeding to set
aside the Cormission's approval has been filed in the Superior Court of

Sacranento County (No. 126921) and has not yet been determined.
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On November 1, 1960, Tulare Irrigeation Distriet and 6thers orally
moved the Board to set for hearing the aforesaid petitions for permission to
change place of use and points of diversion (RT 12461). This motion was
taken under submission and it is hereby denied. The intent, if not the
letter, of the law would be subverted were the Board to attempf to assume
Jjurisdiction of the petitions before validity of the Commission's approval
is determined by the Court.

The Board by its order of December 20, 1960, did, after public
hearing, allow changes in points of rediversion and in place of use by the
United States pursuant to Permits 11968, 11969, 11971 and 11973 (Applications
15374, 15375, 16767 and 17374) on the Trinity River and Permit 12364 (Appli-
cation 17376) on Clear Creek so that wherever it is physically possible,
water from the Trinity River Division of the Project may be placed on any
lands within the service area of.the Project. Since these permits were not
subject to the jurisdiction of the California Water Commission, the changes
did not require approval of the Commission before their submission to the

Board.




POWER TO CONDITION PERMITS

Counsel for the Bureau relies heavily upon the Ivanhoe case

( Ivanhoe Irrigation District v. McCracken, 357 U. S. 275) in contending that

this Board is without power to impose eny condition in permits to be issued
to the United States upoh approval of its applications. While paying lip
service to the mandate of Section 8 of the.Reclamation Act of 1902

(43 U. 8. C. A. 383*%) that the Secretary of the Interior shall proceed in
conformity with state water laws in carrying out the provisions of federal
reclamation law, it is nevertheless urged that the Board has no discretion
to do other than to issue unconditional permits exactly as applied for
because,'so it is said, it has been shown that unappropriated water is
available, and the water is necessary to the Project. Only the Secretary
has the authority to determine how the water will be used and which citizens
of the State within the total Project service area will receive Project .
benefits, it is argued. ) .

The Ivanhoe decision declared that acquisition of water rights
must not be confused with operation of federal projects and that the latter
. 1s within the exclusive jurisdiction of the United States. In evaluating
the impact of this statement upon the power of the Boar& to condition pef-

mits in these proceedings, it must be borme in mind that the Court was

*"8 383. Vested rights and State laws unaffected by chapter. Nothing
in this chapter shall be construed as affecting or intended to affect or to
in any way interfere with the laws of any State or Territory relating to the
control, appropriation, use, or distribution of water used in irrigation, or
any vested right acquired thereunder, and the Secretary of the Interior, in
carrying out the provisions of this chapter, shall proceed in conformity
with such laws, and nothing herein shall in any way affect any right of any
State or of the Federal Government or of any landowner, appropriator, or
user of water in, to,or from any interstate stream or the waters thereof.
June 17, 1902, c. 1093, § 8, 32 Stat. 390." -
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addressing itself to one issue -- the relation between Section 8 and
Section 5 (the excess lands provision) of the 1902 Act. It found there was
no conflict because Section 8 deals with water rights and Section S5 concerne
project operation. The decisions states:
"Without passing generally on the coverage of 8 8 in the delicate
area of federal-state relations in the irrigation field, we do not
believe that the Congress intended B 8 to override the repeatedly
reaffirmed national policy of & 5."

The Court's opinion had.previously declared that "the question of
title to or vestea rights in unappropriated water" was not necessary to its
decision. Prcvisions of California law regarding the procedures.for
initiating new rights to unappropriated water were not properly before the
Court under its view of the case and were not éonsidered by it. Here, acqyi—
sition of water rights is not only involved, it is the focal point of these
proceedings. It follows that Section 8 is the governing statute so far as
federal law is concerned and that the Court's reasoning in the Ivanhoe case
;s readily distinguishable. To predict what the Court's appraisal of the

Board's authority to condition permits issued to the United States Bureau of

Reclamation would be if the issue were squarely before the Court, upon the

. basis of judicial pronouncements which related to an entirely different

issue, would be most unfair and unwise.

The Ivanhoe decision declared that federal control of project
opg;ations is supreme and exclusive because the subject matter is federal
property. The Court assumed that the United States either had title to the
watéi involved or woﬁld secure title. Actually, the United States has not
yet fully complied with state procedures for acquiring title to Project
water; otherwise it would not be before the Board in this proceeding. The
Ivanhoe decision expressly reaffirmed that because of Section 8 the United
States nust comply with state law in ecquiring water rights requircd for
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reclamation projects. Acting under this direction, the United States has
perfected its applications to appropriate water and is now asking this Board
to approve them and to issue permits in accordance with the procedufes
prescribed by the California Weter Code. This the Board will do.

Some of the statements in the Ivanhoe decision are d&ifficult to
reconcile. The Court said that state law must be followed in acquiring
water rights but also said that the United States must acquire'the necessary
water rights which it does not already own by "paying jusé compensetion
therefor, either through condemnation or, if already taken, through action of
the owners in the courts." These statements appear to be contradictory
because rights to uneppropriated water cannot be acquired by purchase or
condemnation if state law is to be followed. Section 102 of the California
Water Code declares:

"102. All water within the State is the property of the
people of the State, but the right to the use of water may be
acquired by appropriation in the manner provided by law."

Section 1225 of the Water Code provides:

"1225. No right to appropriate or use water subject to
appropriation shall be initiated or acquired except upon com-
pliance with the provisions of this division."

Section 1225 is found in Division 2 of the Water Code which con-
tains the application, permit and license procedure for acquiring rights to
appfopriate water. This procedure,-then, is by virtue of Section 1225, the
only means for acquiriné rights to the use of unappropriated water under

California law.

A possible clue to the true intent and meaning of the Court's
declaration concerning the condemnation of water rights is disclosed by its
citation in connection with said declaration of the Gerlach case (U. S. v.

Gerlach Livestock Co., 339 U. S. 725), which case held that Congress by
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authorizing the Central Valley Project as a reclamation project did not in-
tend to take privately vested water rights needed for the Project, without
payment of compensation to the owners thereof, citing Section 8 of the 1902
Act. Apparently, the Court in the Ivanhoe case had such rights in mind.
The demand of the Bureau for unconditional permits is irreconcil-
able with the provisions of Section 8 of the Reclemation Act of 1902 that
federal reclamation law is not intended to interfere with state laws
"relating to the control, appropriation, use, or distribution of water used
in irrigation...and the Secretary of the Interior, in carrying out the pro-
visions of this act shall proceed in conformity with such laws... ." There
is no such thing as an unconditional water right under the law of California;
or of any other western state for that matter. For example, Sections 1253, -
1257, 1381, 1382, 1390 and 1391 of the Water Code provide:
"1253. The board shall allow the appropriation for bene-
ficial purposes of unappropriated water under such terms and
conditions as in its judgment will best develop, conserve, and
utilize in the public interest the water sought to be
appropriated.”
"1257. In acting upon applications to appropriate water,
the State Water Rights Board shall consider the relative bene-
£it to be derived from all beneficial uses of the water '
concerned including, but not limited to, use for domestic,
irrigation, municipal, industrial, preservation of fish and
wildlife, recreational, mining and power purposes, and may
subject such appropriations to such terms and conditions as
in its judgment will best develop, conserve, and utilize in the
public interest, the water sought to be appropriated.”
"1381. The issuance of a permit gives the right to take
and use water only to the extent and for the purpose allowed
in the permit."

"1382. All permits shall be under the terms and condi-
tions of this division."

"1390. A permit shall be effective for such time as the
water actually eppropriated under it is used for a useful and
beneficial purpose in conformity with this division, but no
longer."™
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"1391. Every permit shall include the enumeration of
conditions therein which in substance shall include all of the
provisions of this article and the statement that any
eppropriator of water to whom a permit is issued takes it sub-
Ject to the conditions therein expressed."

Sections 1395 through 1397 of the Water Code require permits to
specify the time within which actual construction work upon any project
shall %egin, the time for completion of such.coﬁstruction work, and the
time within which water shall be completely applied to beneficiasl use.

Other sections could be cited, but these are sufficient to demon-
strate that all permits and all rights acquired thereunder are subjgct to
conditions. In eddition, permits issued pursuant to applications filed by
the State, such as these, are required by state law to contain terms
conditioning them upon compliance with Water Code Section 10504.5(a) which _-
requires the assignee of a state-filed application to secure the approval
of the California Water Commission before making any substantial change in
the project in furtherance of which the assignment was made.

The decision of the California Supreme Court in the Ivanhos 2ose2

on remand from the United States Supreme Court (JIvanhoe Irrigation District

V. All Parties and Persons, 53 Cal. 2d 692) declared the higher court's

decision to mean that the title of the United States to project water was
or could be made "unlimited". However, there is no judicial fiat that the
United States 1s entitled to unlimited permits from the State. Tpe result-
ing enigma is one which.can only be explained by further court decision.

In the meantime, this Board will endeavor-to discharge those duvties and
responsibilities which have been delegated to it by the Legislature. To
that end, it will carefully consider all applications for permits to
appropriate the State's fast dwindling unused water resources, whether b

individuals, corporate entities or by federal or loczl agencies, and wiil.
7
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issue permits only under such terms and conditions as in its judgment will
best develop, conserve, and utilize in the public interest the water sought
to be appropriated. -

In view of the foregoing, the demand by the Bureau that
unconditional permits be issued is contrary to law and must. be rejected.
Permits upon the conditions which are either required or authorized by state
law are the most that the United States is.entitled to receive in these
proceedings. For additional ;ater rights, if more are'heeded, it must look
to other means, such as condemnation of privately vested rights. The
evidence before the Board, however, indicates there is no need fér
additional water rights and that the Project can be operated as authorized

by Congress and as presently planned by the Bureau within the framework of

the permits to be issued and subject to the conditions therein imposed..
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SEASONS CF DIVERSION ATD WATER TO BE ALLCWED

Water Supply

-

It is accepted engineering practice when forecasting the avail-
ability of water to base the forecast on historic stream flows on the
assumption that past conditions will be repeated in the futuie. Water
supply records are available for this purpose at various points in the
Sacramento River streem system. Table 2 (page 29) showing the flow of the
Sacramento River at Shasta Dam and Table 3 (page 30) showing the inflow
from the Sacramento River to the Delta have been prepared from these wate:r
supply records. The latter table does not reflect the total flow into the
Delta since many streams, sloughs and drains contribute wvater to the area,
but it does afford information of the magnitude of the aveilable supnly
particularly during the summer months when it is the major soﬁrce of inflcuw.
The values in both tables have been adjusted to eliminate the effect of
Shasta Reservoir operation which commenced in December 1943,

All of the studies considering weter rights precented at the hear-
ing essume a repetiticn of the hydrologlc conditions experienced in the
- 3l-year period, 1924 through 1954. The driest pericd of record, April 19:Z
through March 1935, occurred during the 3l-year period (RT Vol. 18, p. 237h}.
The evidence from which Tables 2 arnd 3 were prepared indicates that

hydrologic conditions-vary considerably from year to year.

Seasons of Diversion to be allowed

In an effort to reach an agreement on existing water rights along
the Sacremento River and in the Delta, the Bureau, the Dcpartment and the
Sacramento River and Dealte Water Assoziation (hereinafter referred to as the

Assc2iaticon) entered in%o a cocnerative study prezram. For the purposes cf
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TABLE 2

FLOWS OF SACRAMENTO RIVER
AT SHASTA DAM FOR PERIOD
OCTOEER 1921 THROUGH SEFTEMBER 1954

In thousands
Nonth ' Maximum Minimum Average

ST R o e [

January 1677 27.27 179 2.9 565  9.19
February 1675 29.12 220 3.96 715 12.76
March ' 1886  30.67 228  3.71 720 11.71
April 1301 21.86 208 3.50 ‘691 11.61
May. 98k  16.00 182 2.95 473 T.69
June 538 9.04 167 2.81 307 5.16
July 319 5.19 161 2.62 o2k 3.6k
Mugust 264 k.29 153 2.49 199 3.2k
September 2kl - 4.05 k9 2.50 10  3.19
October 529 8.60 161 2.62 222  3.61
_ November 720 12.10 165 2.77 - 297 k.99
* December 1323 21.52 177 2.88 k72 T.68

NOTE£ All quantities in acre-feet were taken from Table 3, USER 100.

The maximum and minimum water-year (October 1 - Septenber 30)
runoffs were 9,548,000 and 2,479,000 acre-feet which occurred
. in 1937-38 and 1923-24, respectively. On a continuous flow basis
~ these quentities equal 13,190 and 3,410 cubic feet per second.

The average water year runoff was 5,075,000 acre-feet which is
equal to a continuous flow of 7,000 cubic feet per second.



TAELE 3

FLCWS CF SACRAMEITO RIVER
BELCW MCUTH OF AMERICAN RIVER
INTO SACRAMENTO-SAN JOAQUII! DELTA FCR PERIOD
OCTOBER 1921 THROUGH SEPTEMBER 1954

In thousands
Month : Maximum z Minimum Z Averege

: ac-tt cfs : de-ft cfs :. ac-ft cfs

January 6612  107.53 547 8.90 2252  36.62
February 7728 139.08 72k 13.0L 3049 . 5k.43
" March 8864  1LLk.,16 509 8.28 2048  L7.94
April 60k2  101.54 490  8.23 2832 U7.59
May 4936 80.28 | 224 3.6k 1955  31.79
June 2613 43,91 79 1.33 9k  15.80
July 8ko 13.66 10 0.16 251 _h.¢8
August 330 5.37 30 0.49 152 2. g
September Le7 7.85 161 2.71 299 5.02
October 82k 13.40 234 3.81 ko3  6.88
_ November 3560 59.83 264 L, Lk 780 13.11
December 5799  94.31 413 6.72 1619  26.33

NOTE: All quantities in acre-feet were taken from Table 12, USER 100.

The maximum and minimum water-year (October 1 - September 30)
runoffs were 39,796,000 and 4,909,000 acre-feet which occured in
1937-38 and 1923-24, respectively. On e continuous flow basis
these quantities equal 54,970 and 6,760 cubic feet per second.

The average water-year runoff was 17,500,000 acre-feet which is
equal to a continuous flow of 24,160 cubic feet per second.
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these studies the engineers for each agency agreed upon certain assumptions
with respect to hydrologic conditipns end water rights. The final report
acknowledged these assumptions, particularly with respect to water rights,
may differ considerably from the rights as may be determined by & court of
law. The results of these studies are presented in "Report.on 1956
Cooperative Study Program" (USER 107).

Using the results of these coopefative studies as a bﬁsis, the
Bureau and the Association presented separate studies as an equitable basis
for determining the yields of existing rights along the Sacramento River
and in the Delta. Study C-2BR waé presented by the Bureau and Stﬁdy C-650D
was submitted by the Association (USBR 110 through 144 ; SRDWA 22% through
57). Both studies indicate that there is no water available at Shasta Dam’
for direct diversion for consumptive uses under the subject applications in
August and only small amounts available for less tﬁan a quarter of the
period of the study for July (USER 130 and SRDWA 32). Therefore, the
months of July and August should not be included within the direct diversion
season at Shasta Dem. Likewise, both studies indicate that water is
availaeble for diversion into storage at Shasta Dam from November through
.May and small amounts of water are availeble in some years during the months
of June and October. Water is not available for diversion into storage dur-
ing the month of September if direct diversion requirements are to be
satisfied first. The'studies were made upon that assumption (USfR 131 and
SRDWA-33).

With respect to the availability of water along the Sac;amento

River from Shasta Dam to the Delta and in the channels of the Delta,

*Sacramento River and Delta Water Association Exhibit 22
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Study C-2BR indicates that no water 1s available during August and only
infrequently aveileble during July. Study C-650D indicates that September
is also a month 6f questionable supply (USER 139 and SRDWA 39). However,
the Bureau presented evidence that because of return flows from applied
Project water, there will be unsppropriated water available in various
reaches of the River below Keswick Dem and in the Delta year-round (USER 164
end 16LA end RT 11388). This evidence is corroborated by testimony
submitted by the Department (RT 1C928-30). There is no AOubt that Project
water applied to lands which drain into channels tributary to the Delte will
provide additional returﬁ flows, but the quaentities cannot be predicted with
any degree of accuracy (RT 10972-75). Return flows from applied Project
water will enter the Sacramento River at various points below Keswick Dam
(USBR 164A). It appears proper, therefore, to allow a year-round direct
diversion season at points below Shasta Dam as requested by the Bureau. Any
necessary reduction in the season can be made at the time of licensing when-
the project is fully developed and the extent of return flow can be more

accurately determined.

Project Requirements

The Bureau has requested that permits be granted for the.full
gmounts of the applications. These amounts as ﬁreviously stated are set
forth in tabular form together with other pertinent data in Table 1 (page il).

_ The power requirements are described in Applications 5625, 9365
and 16588. These applications request a total of 18,000 cfs to be
appropriated by direct diversion at Shasta Dam and 13,800 c¢fs to be
appropriated by direct diversion at Keswick Dam. The Board finds that the

maximum emount to be granted for direct diversion at Shaste Dam for use in
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generation of power should be 13,275 efs, the greatest discharge obtainable
through the Shasta Power Plant et maximum reservoir elevation. Although
the greatest discharge obtainable through the Keswick Power Plent is 15,500
- cfs, the meximum rate which may be granted in the permit must be limited to
13,800 cfs, the amount requested in Application 10588 which.is the only
application for power at Keswick (USER 45 and Staff 2).

For beneficial uses other than péwer development the Bureau seek:
to appropriate water by direct diversion at the maximum total rate of 22, 35C
cfs and a total quantity of 6,500,000 acre-feet per annum by storage.

Water requirements of the Project and availability of ﬁater covin -
ing a hydrologic study period extending from October 1921 through Septerber
1954 are included in USBR Exhibit 164 entitled, "Central Valley Projecct
Study - Shasta Reservoir Operation", dated August 3, 1959. Tkis study al:.
summarizes the same information for the T-year critical dry period from
April 1928 through March 1935 (RT Vol. 18, p. 237k).

USBER 164 is based upon the Project meeting seven principal re-
quirements as summarized in Table 4 (page 34). These include (1) providire
a supplemental supply to meet the requirements of areas diverting directly
~ from the Sacramento River, and from the bypasses and drainage channels
paralleling the River (Colusa Trough, Back Borrow Pit, Knights Landirg Rid:u=
Cut, Yolo By-pass, Lower Butte Creék and Butte Slough, Sutter By-pass and
SacramentoA51ough) under local rights; (2) requirements for Sacramento
Canals Unit (Corning, Tehama-Colusa and Chico Canals), Cow Creek Unit and
Yolo-Zamora Unit; (3) providing a supplemental supply to meet the require-
ments of the Delta lowlands and Delta uplands; (4) "carriege vater",
estimated at 1500 cfs Jor the purpose of the study, to fepel salinity incur-~

sion in channels of the De2lta in order to rmrovide wate:; of the quality
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ULTIMATE ANNUAL FROJECT REQUIREMENTS

Requirement (1) ¢ -Ruantity ¢ Maximum
: sDiversion Rate
ac-ft. cfs
Irrigation
Sacramento River, Delta and Bypasses 2,500,000 (2): 11,200 (3)
(Firming local rigits) ’
Sacramento Valley Canals . 665,000 - 2,370
Cow Creek Unit . 35,000- 18
Yolo-Zamora Unit 40,000 146
Contra Costa Canal : (%)
Delta-Mendota Canal . 4,600
Exchange Contract 1,070,000
Other Contracts 647,000
Portion of San Luis Service 512,000 (5)
- Area (Westlands)
Additional Irrigation 735,000 2,390
Sub-total 6,20h,OOO 20,824
Carriage Water 1,083,000 1,500
Municipal and Industrial
Contra Costa Canal 195,000 (4) 350 (%)
Additional M & I . 540,000 " 1,000
Sub-total 735,000 1,350
GRAND TOTAL 8,022,000 23,67k

(1) Date from USBR 16LB unless otherwise specified.

(23 RT 3371.

(3) Ccalculated by Board from USER 1224, 123 and 124.

(h) Pending uwltimate development of 195,000 acre-feet for municipal and
dindustrial purposes through the Contra Costa Canal, water will be
delivered through this Canal at & maximum rate of 200 cfs for irrica-
tion purposes. However, at no time will the use of water for irrigz-
tion, municipal and industrial demands exceed 195,000 acre-feet
diverted at the meximum rate of 350 cfs.

(5) RT 11241, .
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specified in the contracts for water deliveries to the Delta-Mendota and
Contra Costa Canels; (5) requirements to be served through the Delta-Mendota
Canal including the Amended Exchange Contract, estimate of requirements for
rights described in Schedule 2 of the Purchase.Contract, canal and operating
losses, present contractual obligations and contemplated future deliveries
1imited to 4600 efs, the capacity of the canal; (6) Contra Costa Canal
diversion requirements limited by its capacity of 350 cfs; and (7) edditioneal
irrigation, municipal and industrial requirements from fhe Delta to be
served through facilities not yet authorized or through non-project
facilities. To these requirements may be added the potential diréct diver-
sion requirements of that portion of the San Luis Service Area (Vestlands)
vhich lies within the service area of these epplications, limited to the
presently unused capacity of the Delta-Mendota Canal. The maximum quantity
which could thus be diverted to the Westlends area in any one year is
512,000 acre-:fee'b (RT 11241).

In critical dry years a deficiency of 50 per cent was assumed on
the irrigation requirements during the period April through October, except

for the Delta lowlands and the requirements for the Amended Exchange Contract

under the Delta-Mendote Canal. Deficiencies for this latter use were taken

in accordance with the criteria contained in the Contract.

Water Required to Supplement Existing Rights

Regarding requirements (1) and (3) above, the Bureau proposed that
Projéét water will be made avallable for diversion by and through the
private facilities of water users to the extent necessary to assure the users
a dependable supply over and above that which would have been availeble

under local rights in dry years in the absence of the Project.' These local
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rights include riparian, eppropriative and other rights to use water in the
Sacramento Valley and Delta. The qgantity of water required for this purpose
is generally referred to as that quantity required to supplement local rights
along the Sacramento River and in the Delta and may be determined from
USBER Exhibits 1224, 123 and 124,

According to these exhibits, a maximum yield of water to local
rights in a year of hydrologic conditions siﬁilar to 1924 would be 1,962,000
acre-feet. The assumed local rights along the Sacramento River between
Shasta Dam and the Delta would have been, according to those exhibits,
4,325,000 acre-feet. This indicates a deficiency of 2,363,000 acré-feet.
vhich might be pfovided from the Project to supplement local rights. To this
may be added the water required to supplement local rights along the bypass ~
and drainage channels which were not included in the study summarized by USBR
Exhibits 1224, 123 and 124k. Study C-650D alsc considers yields to assumed
loc;l rights along the Sacramento River and in the Delta. However, the
demand pattern utilized in Study C-650D does‘not allow its use in considering
the maximum annual quantity required to supplement local rights. The
quantity required to supplement local rights may also be derived from DWR €0
which analyzes USER 164. According to DWR 80 the yield of local rights
along the Sacramento River and bypasses and in the Delta for a hydrologic
year similar to 1923-1924 is 2,159,000 acre-feet. USER 164 indicates that
the total requirement for these rights is 4,508,000 acre-feet or é
deficiency of 2,349,000 acre-feet during a similer year. This approximates
the 2,500,000 acre-feet testified to by the Bureau as necessafy to supplemcn

these rights (RT 3355).



Direct Diversion and/or
Rediversion Requirements

Ultimate annual irrigation requirements for lands to be served
from the Project are: (1) 2,959,000 afa to be diverted at the meximum rate
of 7,234 efs for Project canals; (2) 2,500,000 afa to be diverted at the
maximum rate.of about 11,200 c¢fs for supplementing local righ%s; end
(3) 735,000 afa to be diverted at the maximum rate of 2,390 cfs for addi-
tionel .irrigation requirements within the proposed service area, to be
diverted either through additional Project facilitiés or privately-owned
facilities for new developments. These requirements total 6,204,000 afa to
be diverted.at the maximum rate of 20,824 cfs. This rate includes not only
direct diversion but also rediversion of stored water. The relative portion
of each cannot be detérmined from the record. In July, when the meximum
rate of diversion would occur, the greatest portion would be the rediversion
of stored water.

The ultimate municipal and industrial requirements for the Project
include 195,000 afa for the Contra Costa Canal to be diverted.at a rate not
to exceed a maximum of 350 c¢fs under ultimate conditions. Other municipel
.and 1ndustrié1 uses within the Project service area will require 540,000 afa
to be diverted at rates not to exceed a maximum of 1000 cfs. This quantity
of water will be used to meet the expanding municipal and industrial
requirements such as those within Contra Costa County, as indicated by
Exhibits 59 and 63 of the Contra Costa County Water Agency. Like irrigatici
requi}ements, the municipal and industrial requirements will be met by
direct diversions and rediversions of stored water, but the exact amount of
each cannot be determined at this time. The record indicates that the totel
quantity required for consumptive uses is 6,939,000 afa at e moximum diver-
sion rate of 22,i7h efs.
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The Contra Costa Canal requires special consideration due to the
probable change in the character of use of water delivered by this canal.
Applications 9366 and 9367, respectively, propose the appropriation of 200
cfs for irrigation purposes and 250 cfs for municipal and industrial pur-
poses. However, the meximum rate at which water can be diverted under both
applications is 350 cfs, the capacity of the canal. The evidence indicates
that with the future expansion of municipal.and industrial development in
this service area the canal will deliver more water to.these needs. This
will be met by a reduction in agricultural use. However, the Board may not
permit diversion rates greatér than those named in the applicatioﬁs. When
it becomes necessary to divert water for municipal and industrial purposec
at a rate in excess of 250 cfs the United States may petition the Board to -

effect a change in character of use under Application 9366.

Storage Requirements

The maximum annual quantity of water which could be placed in
storage in any one season would occur with a repstition of the hydrclogic
conditions similar to the years of 1923-1924 and 1924-1925. USBR 16k
indicates that at the end of September for a year similar to 1923-1924 ti.
reservoir would have contained only 500,000 acre-feet which is about the
minimum power pool. Although the reservoir would have 3,993,000 acre-teet
of storage space available, runoff which would occur during a year similaxr
to 19241925 would have been sufficient to colleet only 3,066,000 acre-feet
of waéér into storage. This latter figure is confirmed by DWR Exhibit 76
and USBR Exhibit 130F.

A hydrologic year similar to 1924-1925 would produca the grersest

combined eppropriation of water by direct diversion end storege of 6,155,00¢
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acre-feet although it does not include the greatest quantity which could be
diverted without storage (USBER 164 and DWR 80). However, because of a
possible change in hydrologic conditions in the future, it is not impossible
for the greatest quantity approprieted by direct diversion (3,451,000 acre-
feet - DWR 80) and the greatest quantity appropriated by storage (3,066,000
acre-feet - USBR 164), vhich would total 6,517,000 acre-feet, to occﬁr dur-

ing the same year.

Amounts to be Granted

The maximum quantity which could be diverted to storage during any
one year, as previously stated, is 3,066,000 acre-feet. However, it is pro-
per to grant a quantity equal to the gross capacity of the reservoir
(4,493,000 acre-feet) to provide for the possibility.that at some future
time it may be necessary to completely drain the reservoir and refill it.
This storage quantity together with water to be appropriated by direct diver-
sion from thé Sacramento River and Delta under permits issued pursuant to
these applications and water from the Trinity River and the American River
divisions will be adequate to meet all the Project requirements described in
Teble 4, including a maximum of 546,000 acre-feet of water to be released
during periods of low stream flow to maintain water quality required by the
contracts for water deliveries to the Delta-Mendota and Contra Costa Canals
(based on a 1500 cfs outflow, USBER 253A). Based upon USBR 164 the Board
finds that each application should be approved for the quantities requested
with ;he total quantity to be used in any one year limited to 6,500,000 acr:-
feet of which not more than 3,450,000 acre-feet shall be by direct diversion
and further limited to the extent that the combined rate of direct diversion

and rediversion of stored water shall not exceed 22,200 cubic feet per
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second. The quantity of water which may be diverted to storage shall not
exceed 4,493,000 acre-feet per annum.

In fixing the rates of direct diversion to be allowed, the Board
is inclined to greater liberality than usual because of the magnitude of the
Project and the complexities involved in determining at this_time the direct
diversion as distinguished from rediversions of stored water. Hdwever,
notwithstanding these considerations, we would require greater particularity
in proof of direct divegsion requiremeﬁts were we not assured that no
prejudice to others will result from failure of applicant to produce such
proof. This assurance is provided by conditions which will be impbsed in
the permits subjecting exports of water from the Delta to use within the
Sacramento River Basin and Delta so that there can be no interference with -
future development of these areas. Furthermore, the agreement of May 16,
1960 (DWR T7) between the United States and the California Department of
Water Resources apportioning to each a share of the water in the Dslta in
the event the total available supply is not sufficient to satisfy the annual
diversion requirements of both agencies, removes any possibility that
appropriations by the United States would deprive the State of an equitable
‘share in times of shortage. |

However, in view of the Bureau's challenge of the Board's
authority to impose conditions in the permits, the Board will reserve the
right to re-examine and reduce the quantities which it authorizes the
Uniteg States to appropriate by these permits in the event conditions.
protecting future uses in the Sacramento River Basin and Delte should be

modified or set aside upon judicial review.
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NAVIGATION AND FLOOD CONTROL

Included emong the purpdses for which water is sought to be
approprieted pursuant to Application 9364 are navigetion end flood control.
With respect to Application 5626, navigation is included as a purpose of
use. In this decision it is important, therefore, to distiéguish on the
one hand between the power of the United States pursuant to the commerce
clause of the Federal Constitution to protect the navigability of the
Sacramento River and to provide flocd contrcl and, on the other hand,
acquisition by the United States of water rights in the stream flow
pursuant to Séate procedures as required by the Reclamation Act of 1902.

Storage of water or regulation of flow for navigation and flood
control purposes is a continuing paramount power of the United States
conferred on it by the commerce clause of the United States Constitution.
For this Bogrd to grant a permit to use water for such purposes pursuant to
these applications would be improper. Under applicable case law such a
permit term would add nothing to the comstitutional pover of Federal
authority and, to the extent such permit term were to purport to limit such
. power, it would be clearly invalid as an invasion of Federal power. We
have previously so held in Decision D 935 (San Joaquin River applications
of the United States and others) with respect to flood control and the same
is now held with respect to navigation. Accordingly, Applications 5626 ard
9364, insofar as they relate to the appropriation of water for navigation

and flood control purposes, will be denied for lack of jurisdiction.
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FLOW REQUIREMENTS FOR FISH CONSERVATION

The California Department of Fish and Game has presented evidence
that certain minimum flows are required below Keswick Reservoir in order to
maintain fhe fisheries which exist in the Sacramento River (F&G 2%). These
minimum requirements have been adopted and formalized in a "Mé;orgndum of
Agreement for the Protection and Preservation-of Fish and Wildlife
Resources of the Sacramento River as Affected by the Operation of Shasta
and Keswick Dams and Their Related Works and Various Diversions Proposed
Under Applications 5625, 5626, 9363, 9364, 9365, 9366, 9367, 9368 and 10588
of the United States" executed on April 5, 1960, by both the United States
and the California Department of Fish and Game (F&G 7). The minimum flows
set forth in the agreement to be bypassed or released into the natural

channel of the Sacramento River at Keswick Dam are as follows:

January 1 through February 28 - 2600 cfs
March 1 through August 31 - 2300 cfs
September 1 through November 30 - 3900 cfs
December 1 through December 31 - 2600 cfs -

The agreement provides that these flows may be reduced in
eritical dry years in accordance with the schedule set forth in the agree-
mént. The use of water for the preservatioﬁ and enhancement of fish and
wilflife resources is a beneficial use of water (Water Code Section 1243).
The Board finds that the use of water as provided by the terms of the
agreement is beneficial and in the public interest. Therefore, permits

issued pursuant to these applications will be subject to said agreement.

*Department of Fish and Game Exhibit 2
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SALINITY INCURSION INTO THE DELTA

The Nature of the Problem

The Delta covers about 70O square miles of rich fertile lands be-
tween the City of Sacramento on the north, the City of ':l.‘ra.cy"~ on the south,
the City of Stockton on the east and the City of Pittsburg 0;1 the west. I
contains over 50 reclaimed islands (DWR TOA) interlaced by zbout 550-miles
of open channels (DWR 5, p. 18). Water levels in these channels, all &% ox
near sea level, a.ré hyd;raulically connected a.ﬁd aggregate an open water
area of about 38,000 acres (60 square miles). Moving from east to west,
Suisun Bay, Carquinez Straits, San Pablo Bay and San Francisco Bay form
connec:.'t-ing links between the Delta channels and the Pacific Ocean. Most o.
the Delta islands are below sea level and individual levee systems preven’
their inundation.

Early settlers and residents in the area were familiar with the
ngtura.l rhenomenon of saline water invading the upper bay and the channels
of the lower Delte during most years (DWR 5, p. 15). Because these
channels furnished the only Vreadily accessible water supply, salinity incur-
-8ion was then a vexing problem and is now one of the most important issues
before the Board.

The waters of the lower portion of the Delta are a combination of
salt.wa.ter from the ocean which enters through the Golden Gate and fresh
wvater from the Central Valley and local runoff. The salinity of the water
resul';ing from this combination is extremely variable, both geographically
and during different periods of the year, as well as fram year to year.

The variation in salinity is the result of the relative magnitude

of the opposing forces of tidal action and stream flow. Seasonal
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variations of salinity are characterized by the advance of saline water in (
the Delta channels starting in the late spring and continuing through the |
summer and fall months, which are the periods of low ‘stream flow, and the
retreat of saline water as it is replaced by fresh water from flood flows
during the winter and spring months. .

For the purposes of this discussion salinity is measured by the
chloride ion concentration which is expresse.d. as parts -of ‘f".hloride' ions- per
nmillion parts of water (hereinafter referred to as ppm)._ The exact limit of
chloride ion concentration that may be allowed in irrigation water varies
with crop, soil and drainagé conditions and the frequency of use. ’ In the
Delta, water containing less than 1000 ppm is safe for irrigation use under
average conditions. Water containing between 1000 and 2000 ppm msy te used
with caution, while that containing in excess of 2000 ppm is considere&
unsafe (RT Vol. 18, p. 2340). |

The maximum chloride ion concentration acceptable for domestic
use by the California Water Service Company is‘lOOVppm (RT 9649). The
allowable limits of chloride ion concentration for industrial purposes vary
in relation to the.pa.rticular use of the water. For surface condensers in
-a steam power plant ocean water (about 18,500 ppm) may be acceptable
(RT 9472), while water used for cooling canned food products must not have
a concentration exceeding 200 ppm and prefersbly not more than 150 ppm
(RT 9995). '

The extent of salinity incursion intc the Delta before and after
the operation of Shasta Reservoir is shown on plates contlaiped in reports
of Sacramento-Sen Joaquin Water Supervision for the years 1924 through 1957
(Staff 6 and 6A). These plates show the limit of maximum seasonal encroach-
ment of water containing 1000 ppm for the years 1920 throuzh 1957. .
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Prior to the commencement of operation of Shaste Reservoir,
salinity conditions in the Delta varied greatly from year to year. In dry
years such as 1924, 1931 and 1934, water containing in excess of 1000 ppm
intruded into practically .2ll channels of the Delta. Only in 1938, the
year of the largest runoff, did water in excess of 1000 ppm‘remain below
Antioch for the entire year. For the period 1920 through 1043 the median
of maximum incursion of water of thig quality approximated a line through
the northern part of Decker Island, the mouth.of False ﬁiver and a poiat on
Dutch Slough about two miles west of the community of Bethel Islapd.

As previously stated, incursion of saline water into the upper
parf of Suisun Bay and the: lower Delta hés occurred during all known
history of the area. A céntributing cause for the deterioration of water —
quality around Sherman, Twitchell and Brannan Islands was the enlargement
and straightening of the Sacremento River channel from Collinsville to
above Rio Vista by the Army Corps of Engineers during the years 1917 to
1920 (SRDWA 65, p. 11).

Efforts and Planning to Solve the Salinity Problem

Efforts to meet the problems occasioned by the intrusion of
saline water into the Delta varied greatly. California and Hawaiien Suger
Refining Qorporation from 1908 to 1929 sent water barges upstream from
Crockett in search of ‘usable quelity water (DWR 5, p. 48), while the City
of Agtioch brought an unsuccessful suit in 1920 to enjoin upstream diver-
sion; which contributed to lessening of the hydraulic barrier. Similerly,
in 1923, the Holland Land Company and other landowners, who claimed
riparian rights, sought injunctive court action (SRDWA TTB). However,.the

latter suit was not brought to trial and was voluntarily dismissed in 194k
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after Shasta Reservoir went into operation (SRDWA T7D).

In a report published in 1920 the former State Water Commission
favored the development of storage o; the main streams and their tribu-
taries above the Delta and the releases of this stored water at the proper
time as & suitable method of controlling salinity incursion (CCCWA 2A%).

In response to a request by the 1925 State Legislature for a
comprehensive plan for development of water fesources, the State Engineer
prepared a "Summary Report on the Water Resources of California and A
Coordinated Plan for Their Development” 1927 (Bulletin No. 12, Department
of Public Works, USBER 12). This report recommended comstruction of flood
storage dams operated for power generation in order to provide revenue.
Although observing that the water from the tailraces of power plants would
be ample for navigation, irrigation and salt water control for a long time,
the State Engineer concluded that a salt water barrier undoubtedly would
ultimately be required. The recommended site for a large dam on the
Sacramento River was at Kennett (USBR 12, p. 30, and Staff 9, p. 175).

Further studies of the plan were undertaken by a Joint Legisla-
tive Committee on Water Problems resulting in a report submitted on
January 18, 1929, to the Legislature. The final conclusions reached in
that report were that Shasta (then called Kennett) Dam be constructed with
a view to conservation and most beneficial use of the surplus water of the
Sacremento River elong lines favorably affecting flood.control, sdlinity
control, navigation and irrigation. At the same time, construction of a
salt water barrier at or near Army Point near the City of Benicia was
described as necessary to completely carry out the coordinated plan for the

development of the water resources of California (CCCWA 9). A supplemental
*Contra Costa County Water Agencv Exhibit 2A.
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report on April 9, 1929, by the same Joint Legislative Committee on Water
Problems reaffirmed the conclusions that Shasta Dam be constructed for the.
principal purposes of relieving the salinity problem in the Delta and the
furnishing of water to the San Joaquin Valley by méans of dams, pumping
Plants, aqueducts and levees. The report said that Shaste Dem should be
operated in the interest of navigation, flogd control, furnishing water to
the San Joaquin Valley, fresh water to the Delta and "as near as possible
to industrial plants located along Carquinez Strait.” It was said that
such construction and operation of the dam would tend to solve the critical
water problems in the big basin of northern California and the bay section
as far as Antioch. Export to the San Joaquin Valley was considered after
providing and guaranteeing an outflow at Antioch of not less than 5000 cfs
(staff 9, p. 233 and ccCWA 10).

In 1931, Bulletin No. 25 of the Depgrtment of Public Works was
published as an operating study of the State Water Plan under assumed water
conditions in the period 1918 to 1929. Prepared by the State Engineer, it
included a summery of major features of the Central Valley Project and
recommended an outflow from the Delta into Suisun Bey of not less than 3300
:cfs at Antioch (DWR 3). This coordinated plen was later approved and
adopted by the Legislature in 1941 (Stats. 1941, p. 2943; Water Code
-Section 10000).

The Army Corfs of Engineers in 1931 reported to the Tlst Congress
concerning its studies of the Sacramento River recommeﬁding constructi&n of
Shasta Reservoir for the combined purposes of navigation, flood control,
pover development, irrigation and salinity control. A final report of the

Corps of Engineers to Congress in 1933 affirmed salinity control as one of
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the benefits to be derived from increased flows from Shasta Reservoir by

providing a minimum discharge of 3300 cfs at Antioch (Staff 9, p. 51k).

Salinity Control a Purpose of the Central Valley Project

The 1933 State Legislature authcrized the Central Valley Projecf,
making salinity control in the Sacramento-San Joaguin Delta oﬁe of the
primary purposes of Shasta Dam (Stats. 1933, Ch. 1042). This provision is
nov found in Water Code Section 11207(c).

At the request of the House Committee on Rivers and Harbors of
the T3rd Congress, the Chief of Army Engineers prepared a review report in
vhich he approved the plan previously outlined in the report of the Corps
of Army Engineers and concluded that providing for a minimum discharge of
3300 cfs at Antioch for salinity control in the Delta would eliminate the
necessity of constructing locks in a physical barrier at the mouth of the
river. .This plen was accepted as the Rivers and Harﬁors Committee House
Document No. 35, 73rd Congress (staff 9, p. 544), and was later adopted ard
authorized by Congress in Section 1 of the River and Harbor Act of
August 30, 1935 (49 Stats. 1028, 1038). This same plan was later incor-
porated in the River and Harbor Act of August 26, 1937 (50 Stats. 84k, 850)
vhen Conéress adopted and reauthorized the Central Valley Project for
construction by the Secretary of the-Interior.

o It follows from the foregoing that salinity control in the Deltla
is one of the purposes of the federally authorized Central Valley Project.
This h;é been recognized by the United States Supreme Court in both

U. S. v. Gerlach Livestock Co., 339 U. S. 725, and Ivanhoe Irrigation

District v. McCracken, 357 U. S. 275.




Salinity Control a Purpose of the State
Lpplications end of Their Assignment

As & step in obtaining the necessary water rights for the Project,
the Secretary of the Interior on behalf of the United States requested the
State of Californie to assign to it the epplications to appropriate water
of the Sacramento River and the Delta which had been filed by %he State in
.1927 end 1938. The assignment of Applications 5625, 5626, 9364 and 9365
followed on September 3, 1938. Of these, 5626 and 9364 covered diversion
and storage at Shaste Reservoir and included "saline control" as one of the
purposes for which the water was to be used. Under its terms, the assign-
ment was made iﬁ consideration of the general benefits to accrue to the
State of California from construction of the Project by'thé United States
pursuant to Congressional ﬁuthorization of August 26, 1937. On March 26,
1952, the State of California assigned to the United States Applications
9363, 9366, 9367 and 9368 "for the purposes of Central Valley Project as
contemplated and provided by the State of California" (DWR 56). The State
plen specifies salinity control as one of the purposes of Shasta Dam
(Water Code Section 11207).

Thus it is clear that protection of the Delta from salinity incur-
sion constituted a material part of the consideration for which the State o
California assigned to the United States the applications which it had
filed to provide adequate water for the Project. This protection was
intended to accomplish two purposes: first, to provide the agricultural
lands in the Delta with water of a quality suitable for irrigation; and
second, to provide a reasonably accessible source of supply to meet the
industrial and agricultural requirements aléng the south sh?re of Suisun

Bay in Contra Costa County (DWR 3, p. 117, 2nd 5, p. £31).
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Present Plan of the Bureau to Control Salinity

In contrast to thé federal plan contained in Document No. 35 as
well as to the State plans dating from the early 1930's, the Bureau, as
operator of the Project, now contends tha% its only obligation is to pro-
vide to its contract customers water of suitable quality at the intakes of
the Delta-Mendota and Contra Costa Canals (RT 843). To accomplish this,
the Bureau must prevent water containiqg in excess of 1000 prm from
encroaching beyond the limits of maximum incursion experiénced in 1954
which epproximated a line extending through the northern part of Decker
Island, the mouth of False River and a point on Dutch Slough appro#imately
two miles west of the community of Bethel Island (RT 1885). By coincidence,
this approximates the pre-Shasta median of salinity incursion for the
period 1920-1943, previously described.

Since the beginning of operation of Shasta Reservoir, water in
excess of 1000 ppm has encroached beyond the pre-Shasta median line in onlvy
1944, 1947 and 1959. Because 1944 was the first year of reservoir opera-
tions, it probably was not representative of actual operating conditions.
The incursion in 1947 was described by a Bureau engineer as unintentional
kCCCWA 37A) and the incursion in 1959 was caused by the adverse effect of
an operational experiment (RT 2354).

Prevention of.such encroachment requires a minimum inflow of
fresh water to the Deltﬁ cf approximetely 1500 efs in addition to the
inflow required to meet consumptive uses in the Delta and that quantity
required for export from the Delta (RT 2047). When the natural stream flow
is insufficient to provide this minimum inflow, releases of Project water
from storage ere needed. According to evidence presented by the.Bureau

this would require on the average of 359,900 acre-feet cf stiored water
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annually, and a maximum of 546,000 acre-feet in a very dry year (USER 253A).
According to evidence presented by Sacramento River and Delta Water Associa~
tion, these quantities would be 192,260 and 403,430 acre-feet, respectivelx
(SRCWA u45B). °

Project operations as proposed by the Bureau would.result in
approximately 95% of the Delta obtaining water of adequate quality for
irrigation (RT 1794) and would provide the belta. with greater protection
than it enjoyed in dry years prior to .the operation of the Project; but in
wet years, salinity conditions in the western portion of the Delta - the re- .
maining 5% below the aforementioned median line - would be inferior. _This is
because the spring runoff, which, in the absence of the Project, cserved to
repel salinity incursion, would be modified to the extent of storage in
Project reservoirs. The result would be that .sa.linity would begin to
encroach into the Delta at an earlier date each year than would have
occurred in the absence of the Project (CWSC 10* and RT 971L4-16). However,
this situation generally has nct occurred (RT 9822) and an analysis of the
evidence indicates it will not occur for several years until use of Project
water has beep more fully developed. Furthermore, with the completion of
-the Trinity River Division of the Project, there will be substa:ntial
surpluses of water available for several years which could be used for
salinity control purposes until additional diversion facilities are built
and additional conduits ere constructed to convey the' water to the San
Joagquin Valley (RT 11542). An average of 992,000 acre-feet per annum will

be imported into the Sacramento Valley from the Trinity River (USER 16k4).

California Water Scrvice Company Exhibit 20

-Sl_




Proposels bty Local Interests for Salinity Control

The western portion of the Delta comprises two distinct arees:
one, the islands which are agricultural, and the other, those ladds along
the northern shore of Contra Costa County which support both an agricul-
tural and industriel eccnomy. With respect to the latter area, the Contrz
Costa County Water Agency in its Exhibit 59 sets forth the present and
potential water requirements. The present needs are being met by water
supplies delivered through the Contra Costa Canal, by diversions directly
from Delta channels, by conservation of local runoff and by pumping frcm
underground sources (CCCWA.58A). In order to meet future requirements,
however, the Agency contends that the Project would have to be operated in
such a manner as to provide quality standards at the City of Antioch and _
Mallard Slough intake of the California Water Service Company vhich the
Agency describes as "necessary and practical”. The quality standards
sought by the‘Aéency would provide that during the 150 consecutive days
following the annual winter runcff season, water containing in excess of
250 ppm should not be zllowed to advance upsiream from the Mallard Slough
_intake of the California Water Service Company two miles west of the City
of Pittsburg and that tkhe average chloride ion concentration above Mallerc
Slough should not be allowed to exceed 150 prm during this 150-day period:-
that water in excess of 350 ppm should never be permitted above Antioch.
The Agency further contends that the operating conditions of the Project
propééed by it should be maintained until such time as an alternate water
supply is provided (CCCWA 85). This degree of water quality would reguire
on the average 1,024,000 more acre-feet of stored water annually than would
be required to prevent encroachment of salinity in the upper 95% of the

Delta as contemplated by the Bureau (CCCWA 95 and USER 253A).
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The California Water Service Compeny holds Permit 3167 issued on
Application 5941, filed in 1928. This permit authorizes a diversion of 50
cfs at the Mallard Slough inteke and diversion to off-channel storage of
22,000 acre~feet pér annum at e maximum rate of 120 efs for domestic and
industrial use (CWSC 2A). The Company takes the position that in the
operation of the Project as proposed by the.Bure.a.u to provide quality water
at the intake of the Contra Costa Canal, it must guarantee that the public's
requirements for domestic water will be supplied on the basis of present
maximum demands and estimated future demands. The Company estimates that
Contra Costa Canal will reach its ability to meet maximum peak demands in
about 1965, which will then maeke it necessary to enlarge facilities or
supplement those now existing (CWSC 2). The Compeny would prefer, however,_
that the Board require the Bureau to maintain a satisfactory quality of
water at the Company's inteke on Mallard Slough so that the Company could
continue to perfect its diversion right under Permit 3167. The Board is
also urged to condition the permits of the United States so that the
Company's 1928 priority is made superior to those presently under considera-
‘tion (RT 9649).

The permits herein will be issued subject to vested rights and to
that extent the Company's rights wi}l be protected, however, no velid
Justification exists for upsetting the priority of the applications filed -
by the State in 1927 aJ.nd now held by the United States pursuant to assign-
ment. For reasons hereinafter dliscussed, enlarging the existing Contra
Costa Canal or supplementing it with additional facilities may prove to be
a more desirable and economical method of meeting future demands for

domestic water than that proposed by the California Water Service Company.



The Association, the San Joaquin County Flood Coatrol and Water
Conservation District and others urge that the Board impose a condition in
any permits granted to the United States to require that adequate outflows
from the Delta into Suisun Bay be maintained at all times to prevent water
in excess of 1000 ppm from éncroaching beyond a point 0.6 mile west of
Antioch. According to the Bureau's stﬁdy, this would require on the aver-
age approximetely 476,000 more acre-feet of stored water annually than
would be required to maintain suitable quality for all but the western 5%
of the Delta (USBER 253A and 253C). A comparable average annual figure
according to the Association's study is 301,000 acre-feet (SRDWA 45B and
45D). 1In eddition, the Association asks that the United States conduct
studies in cooperation with the State of California to determine if it is
possible to provide a substitute water supply to water users in and around
the Delta in lieu of the water supply which would be available as a resuvit
of the above expressed condition.

The evidence shows that to protect the agricultural lands of the
western Delta islands, it would te sufficient if water containing in excess
o? 1000 ppm were prevented from encroaching beyond the western end of
Sherman Island. This would require an outflow of about 2650 cfs (RT 6629).
Irrigation on Sherman Island could be continued with outflows of either
1800 efs or 1500 cfs, but if these outflows were to continue for a long
period of time it wbuldAbe necessary to rgvise the Island's water distribu-
tion system. With an outflow of 1800 cfs a capital investment of
$150,000 would be required. The capital expenditure with a 1500 cfs

outflow would be at least $450,000. In addition to the capital expenditure,
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the annual operation and maintenance costs would increase $15,000 and
$45,000 respectively (SRDWA 86). No evidence was presented of the cost, if

any, to maintain irrigation on Jersey Islend with these outflows.

The State's Plan for Solution of the Salinity Problem

The complexity of the water supply problem in the ;estern Delta,
together with the need for a supply of adequate quality without the
necessity for committing large quantities of water to flow into Suisun Bay
to serve as a hydraulic ba?rier, has been the subject of study by the State
of California (DWR 10). The salinity control barrier investigations
conducted by the Department and its predecessors have resulted in plans for
the Delta Water Project (DWR 70 and T70-1). |

The purposes of this State plan are to conserve water by reducing
the quantity required for salinity control; to distribute quality water
throughout the Delta and to diverters adjacent thereto; and to provide a
higher degree of flood protection to the Delta (RT 51L41). Wayne MacRostie,
a witness for the Department, estimated that with the physical facilities
of the Delta Water Project, it will be necessary to maintain an outflecy in
.the order of ﬁnly 1,000 cfs to allow quality water to be transported acirnss
the Delta (RT 5143-4k4).

The State plan includes facilities to serve irrigation water to
the western isiands and to deliver adequate municipal and industrial wate:
to the north shore of Contra Costa County and a portion of Solano County
nortﬁ“of the Sacramento River. The physical features of the latter
facility are as yet undetermined but are being studied by the Department -
pursuant to Chapter 1765, Stafutes of 1959 (RT 5148). With respect to

replacement of irrigation water for the western Delta through facilities
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plenned by the State, water would be provided to all lands downctream wita
2 maximum intrusion of vatericontaiping 500 ppm. The mean concentration of
chlorides at such locations would be sbout 250 ppm (RT 5170).

The costs of the features of the Delta Water Project, including
the irrigation water replacement facilities and limited industiial and
municipal water replacément facilities, would be about $83 million based cu

1958 prices (RT 5177).

Disposition of the Salinity Problem

The evidence has clearly established that salinity incursion is o
subject of continuing economic concern to a small but nevetheless important
.and highly developed area comprising the western pcrtion of the Delta and
the northern portion of Contra Costa County. One possible solution *o
incursion would be to provide a hydraulic barrier of fresh water to be
maintained in the vicinity of the City of Antioch. Various parties in this
proceeding have proposed conditions which they urge be imncsed upon the
United States to provide this barrier. However, it has been conclusively
determined on the basis of functionsl and econoric feasibility studies Dy
the Department that the best means of conserving water otherwise needed fc
salinity repulsion is the Delta Weter Project (RT 5126). Provided the
western portion of the Delta will be supplied by an alternate method ani
thereby conserve water to be beneficially used in the future through the
State water facilities or the Central Valley Project, the Board concludess
that iﬁ would be unreasonable to dedicate for salinity repulsion puryeses
the large quantities of water that would be required to flow out to the sea.

The Board is particularly persuaded to this view in the light of

Article XIV, Section 3, of the State Constitution:
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"It is hereby declared that because of the conditions prevail-
ing in this State the general wezlfare requires that the water
resources of the State be put to beneficial use to the fullest
extent of which they are capable, and thet the waste or
unreasonable use or unreasonable method of use of water be
prevented, and that the conservation of such waters is to be
exercised with a view to the reasonable and beneficial use
thereof in the interest of the people and for the public wel-
fare ..." -

In resolving the issue of salinity repulsion, the Board does not
intend that the United States is to be relieved of its share of responzi-
bility in this matter. The obligation of the Unitéd Statés is spelled out
by the circumstances under which the Project was authorized and in the
terms of the assignments of these applications which were originally filed
by the State for this purpose.

Likewise, the Board is mindful of the State's obligation as set
forth in Chapter 1 of Part 4.5 of the Water Code, with particular reference
to Section 12202 which provides:

"Among the functions to be provided by the State Water Re-
sources Development System, in coordination with the
activities of the United States in providing salinity cori-
trol for the Delta through operation of the Federal Central
Valley Project, shall be the provision of salinity control

and an adequate water supvly for the users of water in the
Sacramento-San Joaquin Delta ..."

The Board is also cognizant of the responsibility of the water
users, present and future, in the Delta and in the northern portion of
Contra Costa County to assume their share of the costs of the Federal and/:f
State project, commensurate with the benefits received, over and above thos2
they w?uld have enjoyed in the absence of a project.

Until the Delta Woter Project as contemplated by the State becouc:
effective, continued maintenance of a hydraulic barrier is imperative.

Until use of water from the Federal project develeps more fully, surplus

water will be available (particularly with the import of Trinmil: River
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water) for the maintenance of such a barrier. Therefore, there is no
impending emergency requiring imposition of specific permit terms relative
to salinity control at this time. Rather, the Board will reserve jurisdic-
tion for a reasonable period, not to exceed about three years subject to
further extension, for the purpose of allowing the United States, the State
of Californiea, and the water users in the Delta, an opportunity to work out
their problems by mutual agreement. During this period the Board will re-
quire the United States to report semi-gnnually the status of such negotia-
tions, if any, and will welcome similar reports from any interested agency
or individual. The permits can then be conformed to reflect the térms of
any such agreement; or, failing to reach agreement, the Board will, after
due notice and opportunity for interested parties to be heard, make such
further order as may be necessary and proper relating to salinity control
in the Delta.

In taking the action outlined in the preceding paragraph the
Board recognizes that in this proceeding it has no jurisdiction over the
Department or the water users to require their participation in such
negotiations. An additional problem exists in the case of the latter group
éue to a lack of representation of all of the parties now being benefited
or to be benefited. The Board also recognizes that reservation of jurisdic-
tion does not solve the problem and without participation in good faith by'
all parties such actioﬁ by the Board is of little consequence. The Board
does not believe that reservation of Jjurisdiction end postponement of the
day of final decision will cause the problem to disappear or diminish.
Neither does it believe that the problem can be legislated out of existence
nor solved by the mere weight of further investigatioﬂs end studies, of

which there have been meny in the past, somz of which heve been recited n
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this decision. The time has arrived for the parties to meet at the confer-
ence table, recognizing that all have a responsibility and an urgent
interest in an early solution. As ably expressed by Harvey O. Banks,
former Director of the Department of Water Resources and recognizeq as an
eminent authority on the Delta problems: "I believe that the final solu-
tion to the allocation of costs and the responsibility for payment.should
be a three-way responsibility between the iocal water users there, the
United States and. the State" (RT 11558). "...it is imperative that these
negotiations be started promptly and prosecuted vigorously" (RT 11600).
William O'Connell, consulting engineer for Contra Costa County wﬁter Agency
stated in response to a question by engineer Kienlen of the Board's staff
regarding the willingness of the people, industry and municipalities in
Contra Costa County to pay for benefits derived through operation of the
project: "I cannot answer in toto for the industry and people in Contra
Costa County. The Contra Costa County Water Agency is willing and has made
such a2 recommendation and received acceptance of their recommendation in
rrinciple by representative members of the community and the industrial
complex" (RT 10282-83).
- As stated above, jurisdiction of the Board over some of the
parties to this proceeding is limited. Within a short time, however, the
Department will be before this Board as an applican; for permits covering
its proposed Feather.River and Delta Diversion Project. The Department
will:-then he faced with the salinity problem as the United States is at
this time. The precedent of the May 16, 1960, agreement between the
- Department and the United States previously referred to, is believed ade-
quate to werrant the participation of the Department at this time in

 similer negotiations regarding the extent of the State's responsibility for
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releases of water for salinity control purposes, if and when the State is
granted permits for its Feather River and Delta Diversion Project. Until

" this problem is solved a cloud will remain over the State project as to its
ability to.meet commitments under water service contracts.

We recognize that not all the Delta and the Contra Tosta County
water users were represented at the hearing and any agreement should
properly include all beneficiaries. Although many intergsted parties in
this area were very ably represented at the hearing through the Associatior;
Contra Costa County Water Agency, and others, to effect overall representa-
tion, particularly for taxing purposes, scme type of comprehensive water
districet or other legal entity might be required. If so, no impediment to
its organization is indicated in the record.

As the Board views the record, the parties concerned apparently
believe that no directive has yet been given or reel incentive provided for
them to agéressively approach the problem. Counsel for Contra Costa
County Water Agency stated at the hearing: "...I know of no letter, no
‘telephone cell, (or) oral conversation in which any demand whatsoever has
peen mede upon us to pay except at this hearing before this board.;..

There has been no negotietion or serious discussion ...of this subject with
any responsible people"” (RT 10286-87). We believe a real incentive for a
negotiated'settlement already exists. Mr. Banks cited the alternative as
"...many years of litig'a.tion and many millions of dollars spent to make
that determination." Mr. Banks was referring to & court determination of
the water rights in the western portion of the Dclta which may otherwise be
required (RT 11566). Counsel for the Agency stated: "But apart from some
massive litigation, we are gonvinced that the only protection that we can

get is from the permit conditions imposed upon permits of the Bureau by
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this Board" (RT 10288). Imposition of such permit conditionms, however, is
no aebsolute assurance egainst "massive litigation'.

In sumary, under Project operation large areas of the San Joaquir
Valley are served directly from the Delta through the Delta-Mendota Canal.
Absence of a Delta water supply for this Canal would largely-.preclude the
irrigation of lands now being served from the Madera and Frient-Kern Canalc.
In a very real sense the economy of much of £he San Joaquin Valley is
contingent upon an adequate water supply in the Delta. further, large
exports from the Delta are to be made under the State Water Resources
Development System authorized by the 1959 Legislature and endorsed-by the
people of the State in the bond election of November 1960. These exports
will serve water-deficient areas from the Delta to the Mexican border. Ti:~
people of the entire State have a transcending interest in the ultimate
success of this plan as well as that of the Central Valley Project. The
success of both will turn upon the acquisition of clearly defined rights to
divert the necessary water from the Delta. Indefinite postponement of the
determination of mutual responsibility and the clarification of the
relationship between local interests and the two great Federal and State
érojects vhich are, or will be, dependent upon a Delta water supply, is
adverse to the interests of the entire State.

The Board finds that in view of changing circumstances anticipates’
for the future, sufficient information is not yet available to détermine
with finelity suitable terms and conditions which will protect the Delta
from salinity incursion without unreasonable waste of water and thereby
best develop, conserve and utilize in the public interest the water sought
to be appropriated. The Board finds that in the absence of an agreement

between the United States, the State of California and the Delta water
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users a further pericd of actual operation of the Project will be necessanyﬁ
coordinated with the State's Delta Water Project when constructed, in order
to obtain the required information.

The Board will reserve jurisdiction.to conform the permits to
such agreement as may be reached, or to further order of the Board. If an
egreement is not reached by March 1, 1964, or within such additional time
as may be determined appropriate, the Board will, after due notice and
opportunity for interested parties to be heard, make sucﬁ further order as
may be necessary and proper. Any final action which the Board may take in
the absence of a negotiated settlement of the salinity control problem will
be determined upon the premise that responsibility lies not with the United

States alone but with the State of California &nd the Delta users as wall.
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COORDINATION OF FEDERAL~-STATE PROJECTS

As previously pointed out, early studies by the State Engineer
established the need for coordinated development of the water resources
of the State. Ore of the devices to assure coordination, as provided by
law, was the filing by the State of applications to appropriate water
from the Sacramento River and streams tributery thereto as well as from
the Delta, some of which are the applications under cons;deration in this
proceeding. Many others are still retained by the State and are awaiting
assignment (DWR 56). Still other aspplications have been filed by the
Bureau for other units of the Project and are not yet acted upon.

The State plan for coordinated development includes the control
of water in the Delta and its diversion for use to the soutﬁ throuch an
aqueduct conveyance system. In furtherance of this plan the Department
has requested assignment of some applications for use in connection +ith
‘the Feather River and Delta diversion umits of the State Water Resources
Development System. This system includes the Central Valley Project,
the California Water Plan and the Statz Water Facilities as defined in
Section 12934(d) of the Water Code (Water Code Section 129%1). Tae
physical relationship arising by reason of the joint use of the Delta
reguires coordinated cperation of bgth federal and statz prcjects.

Upon the urg;ng of the Board the United Stetes and the Depart-
men£ éntered into an agreesment on May 15, 1960, for the coordinated
operation of the Central Valley Project and the State Feather River and
Delta Diversion Projects (DWRT7). This document, a significant milesctrra
in federal-state relations with respect to water in California (RT 11539),

provides, in part, for future "exchance of ary ani all plans, criteris,
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end other operational information relative to the operation of their
(federal and state) projects". The parties further covenant to "establish
by agreement mutually acceptable operational criteris and plans incIuding
water service that will produce the maximum accomplishment of the Federal
Centrel Valley and the State Feather River and Delta Diversion Projects"
(DVR 77, - 9)- | |
The Board finds that the several units of the Central Valley
Project, as well as other units of the State Water Resources Develofment
System, are a coordinated project which réquire coordinated terms and
conditions in permits for appropriations of project water (DWR 77). The
Board further finds that the terms and conditions necessary to effect
coordination cannot reasonably be determined until decision is reached
on other State and Federal applications yet to be considered for permit..
Therefore, reservetion of jurisdiction to finally determine such terms
and conditions is necessary. The period of time required to obtain the
needed information is impossible to ascertain at this time. Jurisdiction
will be reserved for the purposes stated for as long as may be necessary

but not to exceed time of issuance of licenses.
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WATERSHED FROTECTION

One of the principal functions of the Central Valley Project is
the exportation of surplus water out of the catchment area of the
'Sacramento Valley into the San Joaquin Valley. This essential feature of
the Project adopted by the early State planners bas been followed by
Federal project builders. As desirable as exportation may be, lands within
the Sacramento Valley should not incur deficiencies in supply while water
is transported pasf them to distant lands. Protection of users within the
watershed against the possibility of suffering such deficiencies is a
policy expression of iaw applied to the Central Valley Project in Water
Code Sections 11460 through 11L463.

It i8 contended by a number of parties in these proceedings that-
the provisions of the Watershed Protection Law are vague and uacertain and
therefore unenforceable. Furthermore, counsel for the Bureau contends thut
this law does not apply to the United States. Similar contentions were
advanced by the parties in the matter of applications by the United States
to appropriate water of the San Joaguin River. In Decision D 935{ the
" .Board declared as follows:

1"

« « « We are not here compelled to struggle with these
problems of constitutional law and statutory construction.
Such matters can only be finally determined by a court of
competent Jurisdiction. The limitations imposed ty the
watershed protection law are not dependent upon administra-
tive action but exist by force of the statute itseli. Acticn
by the Board can have no effect upon them. )

) "Without regard to the extent the statute may give rise
to valid and enforceable obligations on the part of the
United States, the Board ies bound to look to all relevant
legislative expressions of policy and to consider them as
guides in exercising its discretion to condition perrits in
the public interest in the light of all the facts presently
before the Board." '



The foregoing statement applies equally to the preseant situatibn
and is sdopted as a part of this decision.

A number of parties in these proceedings argue that the
Secramento-San Joaquin Valley is in fact one watershed and that the Water-
shed Protection Law is, therefore, inapplicable. The evidence does not
support such a conclusion. A brief revieﬁ of the history of the Central.
Valley Project will serve to resolve any doubt on this issue.

Events Preceding the Adoption of the
Wetershed Protection lLaw

The earliest official state recognition of a plan for exporiation
of water from the Sacramento drainage basin to the San Joaquin Valley
appegred in Department of Public Works Bulletin No. L, "Water Resources cf
California - A Report to the Legislature of 1923". The report recomm=ndeld
a dam across Carquinez Straits for diversion of "excess waters" to the
San Joaquin Valley. The investigation by the State Engineer which resulted
in Bulletin No. 4 had been authorized by the 1921 State Legislature vwhich
directed formulation of a comprehensive plan for accomplishment of the
maximum conservation, control, storage, distribution and application of all
vaters of the State (Staff 9, p. 150).

‘ In 1925, another report, Department of Public Works Bulletin
No. 9, "Supplemental Report on Water Resources of Celifornia - A Report %o
the Legislature of 1925" recommended importation of Sa;ramento River watas
to the San Joequin Valley with an added feature of a major storase reser-
voir on the Sacremento River. This was followed by e further report on
the comprehensive plan published in 1927 as Bulletin No. 12, "Sumrory
Report on the Water Resources of California and a Coordinated Plan for

their Development" by the State Fugineer {(DWR 1). Privary atitontion was

-66-



directed to the needs of the San Joaquin Velley with the Sacramento and
upper Trinity drainage basins described as '"the most accessible region of
surplus”. It was stated in the report that, "Here is ample water, teken
with fhe Sen Joaquin Valley streams, for the full development of both

valleys." The report continued, "The new supply for the Sen Joaquin Valley
would bé derived from the water used to maintain navigation in the channel
of the Sacramento River. After serving 1ts.useful purpose in the .
Sacramento Valley, this water would be diverted at the mouth of the river
into the San Joaquin." (Staff 9, p. 178)

The economic and legal problems impiicit in carrying out the
transfer of water from one drainage basin to another vhile at the same time
protecting the watershed of origin from deficiencies prompted the State
Legislature of 1927 to call for appointment of a Joint Legislative
Committee to study the problems and recommend some method of pfocedure.

In 1929 the Joint Legislative Committee made its report suggest-
ing that the State adopt a policy with respect to coordination of all uses
for water and "The coordination of water supplies between the time and
place of origin and time and place 6f use, and by means of transportation
-of water in excess of the needs of watersheds of origin from such water-
sheds to areas of deficient water supply to correct unequal geograrhic
distribution.”" Continuing, the Committee urged a policy expression of law
which would give "Definite and valid assurance that such areas of surplus
from.which water is or may be taken shall have a right io ample water for
their ultimate needs, superior and prior to that of the area of deficiency
to make use of such surplus. In the event of impounding water by storage,
such arees or watersheds from which water is teken shali be entitled to use

their prior water rights accorded hereunder, upon payment or agreement to
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pay such consideretion for waters used therefrom as may be reasonable and
proper under all the circumstances and conditions' relating thereto, making
due allowance for the initial prior right of such areas to such surplus
wvater." (Staff 9, pp. 230-231)

The "State Water Plan", Bulletin No. 25 (IWR 3), submitted in
1931 pursuant to legislative request of 1929, presented & comprehensive
plan which included the diversion of water c;nly from the Delta for exmorta-
tion to the San Joaguin Valley. This was recommended because it would
interfere least with "present rights and irterests", and because it allcwed
utilizing the waters derived from the entire catchment area after fhey had
flowed past all upstream users and after all upstream requirements had been

met.

Applicable Statutes

The first successful legislative action to provide a protective
policy with respect to a catchment area was in 1931 when the Department of
Finance was prohibited from releasing from priority or assigning applica-
tions filed by the State pursuant to Statutes of 1927, Ch. 286, p. 508,

B 1 (now Water Code Section 10500), for the appropriation of water when, in
the Judgrent of the Department of Finance, such assignment or release wou'd.
deprive the county in which such water originates of any water necessary
for the development of the county (Stats. 1931, Ch..T20, p. 151k, § 1, novw
Wate;r. Code Section 10505).

) In 1933, the Legislature authorized construction of a system of
works designated as the Central Valley Project and creation of the Water
Project Authority (Stats. 1933 s Ch. 1042). The latter State agency was

empowered to construct and operate any of the several units of the Project
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as provided in the statute. The units authorized included a storage dam at
or near Kennett, a Contra Coste County conduit, a Delta cross-channel, and
Delta diversion, together with a conveyance system southward to the mouth
of Fresno Slough which enters the Sen Joaquin River at Mendota Pool. By
wvay of limiting the power of the Water Project Authority the:statutg
provided that in the construction and operation by the Authority of any
project authorized under provisions of the Central VallevaroJect Act, "no
watershed or area wherein water originates, or any a£ea immediately

ad jacent thereto which can conveniently be supplied with water therefrom,
shall be deprived by the authority directly or indirectly of the prior
right to all of said water reasonsbly required to adequately supply the
beneficial needs of said vatershéd, erea or any of the inhabitants or
property owners therein,"

The act further ﬁrovided that the impairment or curtailment of
watershed rights by the Authority could be accomplished in no other way
than by purchase and that the act was not to be construed as creating any
nev property rights other than as against the Water Project Authority nor
to require the furnishing of project water to any person unless the water
.was purchased. With respect to exchanging water of cne watershed for that
of another, the act provided that the requirements of the watershed wherein
the exchenge is mede must be satisfied first and st all times to the extent
such requirements woula have been met were the exchange not made.

In 1943, the Legislature included the Central Vallaey Project Act
in the Water Code as Division 6, Part 3, and incorpcrated the

language of the watershed protection statute into Sections 11460 thiough
11463.




Bureau Pclicy Statements

On Februery 17, 1945, Acting Regional Director R. S. Calland of
the Bureau of Reclamation stated in a letter to the Joint Committee on
Rivers end Flood Control of the California State Leglslature that 1t was
the view of the Bureau that the intent of Water Code Section:11460 is "that
no water shell be diverted from any watershed which is or will be needed
for beneficial uses within that watershed." The letter continued: "The
Bureau of Reclamation, in its studies for water resources development in
the Central Valley, consistently has given full recognition to the_ policy
expressed in this statute by the Legislature and the pecple. The Bureau
has attempted to estimete in these studies » end will continue to do so in
future studies, what the present and future needs of each watershed will
be. The Bureau will not divert from any watershed any water which is
needed to satisfy the existing or potential needs within that watershed...."
(staff 9, p. 798, SRTWA 19).

On May 17, 1948, Assistant Secretary of the Interior William E.
Warne wrote a letter to Congressman Clarence Lea on the subject of Federsl
policy with respect to export of surplus water from the Sacramento'Valley
drainage basin to the San Joaquin Valley, stating: "As you know, the
Sacramento Valley water rights are protected by (1) Reclamation law which
recognizes State water law and rights thereunder; (2) the State's counties
of origin ac;b, which iz:: recognized by the Bureau in principle; and (3) the
fact that Bureau filings on water are subject to State approval." (Staff 9,
P. 799 and SRLWA 19).

On October 12, 1948, Secretary of the Interior Krug, in a.public

speech at Oroville, stated: "Let me state, clearly and finslly,: the
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Interior Department is fully and completely committed to the policy that no
water vhich is needed in the Sacra.{nento Velley will be sent out of it." He
added: "'J!he.re is no intent on the part of the Bureau of Reclamation ever
to divert from the Sacramento Valley a single acre-foot of water which might
be used in the valley now or later." (Staff 9, p. 799 & SRDVA 19).

On November 15, 1949, Regilonal Director Richard L. Boke reaffirmed -
these main policy statements and summarized them in a letter to Congressman
Clair Engle, stating, "We believe the foregoing is a summary of the main
policy statements by Government officials on the subject of imporiation cf
Sacramento Velley water to the Sen Joaguin Valley." (Staff 9, p. 799 &
SRDVA 19).

Watershed Protection Law
Applicable to United States

In spite of these reported clear-cut and unequivocal statements
by persons occupying governmental positioﬁs of the highest authority
respecting such matters at the time they were made, the Bureau has since
q_uaiified these long-held principles and now frankly proclaims its present
intent: "To the extent that it can do so c.ompatibly with project functions,
the Unit.',ed States will safisfy watershed and area of origin needs end uzes."
(RT 1726).

In 1951, the Legisleture added Section 11128 to the Water Code
making the limitations prescribed in Sections 13;14_-_69 to lli-‘p expressly
epplicable to "any agency of the State or Federal Government which shall
undertake the construction or operation of the project, cr any unit thersof”.

In 1955, the State Attorney General published Opinion 53~298 in

vhich he concluded that Water Code Sections 10505, 11460 and 11463 are
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constitocional and that the latter two sections are applicable to the Unite§
States as the operator of the Central Valley Project in view of Water Code |
Seetion 11128 and Section 8 of the 1902 Federal Reclamation Act. Section

8 is interpreted as an affirmative election by Congress to comply with
certain aspects of State law. It directs the Secretary of the Interior to
proceed in conformity with state laws relating to the appropriation of
water used in irrigation. ]

The Attorney General's opinion directs attention to the policy
statements made in 1948 and 1949 by responsible Federal officials as -
consistent with the purpose of the legislative enactment of Water.Code
Sections 11460 and 11463. Referring to the enactmen: of Seciion 11128, the
Attorney General said, "it rsmoves any doubt but that, so far as State lui -
is concerned, these sections do deciare the law of the State oy purposes

of federal compliance therewith pursuant to Section 8 of the Reclamation

.

Act".

Permit Conditions to Provide Waterched Protection

The Board concludes, therefore, that in the historical spproach
-adopted by the project planners ‘the Szcramento watershed was regarded s&s
separate from fhat of the San Joaquin and that only water surplus to the
.needs of users in the Sacramento watershed wouid be considered as avail-
able for export to the San Joaquin. The Board views the legislative
expression of protective policy es applicable in accordarce wiih this
histofical concept of the distinztion between the respective watersheds.

It is concluded that the public interest recuires thel watexr

origineting in the Sacramento Valley Basin b2 made available for use withi~
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the Basin and the Sacremento-San Joesquin Delta before it is exported to
more distant areas, and the permits granted hérein will so provide.
However, the Board will limit the period of time in which such
preference mey be exercised. This limitation is necessary in order to best
conserve in the public interest the water to be appropriated. The Board
considers that, in view of the length of time the Project has been in |
operation, a period of approximztely threes years is a reasonsble time in
which the users within the watershed who are currently using water from
Sacramento River or the Delta may have a preferred right to Project water.
Accordingly, the permits will provide that until March 1, 196k, reéuests
for water service contracts from such users within the Sacramento Valley
and Delta shall be preferred over requests from users outside the watershed.
The Board concurs with Counsel for the Association that & perioc?
of epproximately ten years is a reaconzble length of time in which users
vithin the watershed who are not presently diverting water from tie
Sécramento River or Delta may consummate contracts for DProject water { SRLVA

79). Accordingly, the permits will provide that until Marci 1, 1571,

requests for water service contracts from such users shall be preferred

over requests from users outside the watershed.

Users within the watershed who do not presently hold apprcpristi-a
rights but vho wish to initiate such rights by application to this Board -
shoﬁid also be affordéﬁ preference. Accordingly, the permits granted for
use outside the watershed shall be subject to rights initiated by appiica—
tions for use within the watershed.

All epplications considered here, except Application 10588, were

originally filed by the Departreat of Finan:e pursuant to Water Cole Section



10500. The assignment of Applications 5625, 5626, 9364 and 9365, dated
September 3, 1938, contains the following condition (DWR 56):
"...8ubject to depletion of the stream flow above Shesta
(formerly Kennett) Dam by the exercise of lawful rights to
the use of water for the purpose of development of the
counties in which such water originates, whether such rights
have been heretofore or may be hereafter initiated or atguired,
such depleticn not to exceed in the asggregate four million five
hundred thousand (4,500,000) acre-feet.of water in any consecutive
ten-year periocd, end not to exceed a meximm depletion in any
one year in excess of seven hundred thousand (700,000) acre-feet."

On March 26, 1952, the Director of Finance executed two assign-
ments, one concerning Applicetions 9363 and 9368 end the other concerning'
Applications 9366 and 9367. Both of these assignments contain the follcw-
ing condition (DWR 56):

"..e8ubject, however, in conformity with Section 10505 of
the Water Code of the State of Califormia, to any and all
rignts of any county in which the water sought to be appro-
priated originates to the extent that any such water ray be
necessary for the development of such county."

According to the Attorney General's Opinion No. 53-298, Seciion
10505 governs an exclusive function of the Department of Finance (now
administered by the California Water Commission),but the State Engineer
(whose functions in this regard are now performed by the State Water Rights
Board) may incorporate all pertinent terms end reservatlions which werve
made &s conditions of assignment into permits granted on the applicaticns
being considered. Thg;efore, permits 1ssued pursuant to these applicatiou:

will contain the terms set forth in the assignments of such gpplications.
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PROTECTION OF EXTSTING RIGHTS

Throughout these proceedings, tihe Bureau's representatives have
consistently affirmed their policy to recognize and protect all water
rights on the Sacramento River and in the Delta existing under State law at
tae time these applications were filed, including riparian;iappropriative
and others. Unfortunately, these rights have never been comprehensively
defined. It is imperative, therefore, that the holders. of existing rights
and the U#ited States reach agreement concerning these rights and the
supplemental water required to provide the holdars with a firm and adequc*=
water supply, if a lengthy and extremely costly adjudication of the waters
of the Sacramento River and its tributaries is to be avoided. Althrueb ro%
an issue at this hearing, refererce to the two types cf contraéts for —
surplemental water that have been suggested is in order because the type of
ccntract entered into bhetween the holders of existing rights and the Unitad
States will have a direci bearing on the requirements necessary to protecs’
existing rights.

One type of contract for supplemental water would provide for t:-2
. water users to pay for the exact quactity of stored water diverted each
yYear. This would require the maintenance of a large number of measuring
devices and ccmpilation of extensive records to determine the yield to each
weter user under his own right and the quantity of stored water diverted.
Mary of the measuring devices and records could be eliminated if the
parfles entered into the other type of contract for supplemental water
sizilar to those proposed by the Burezu and the Sacramente River and Delta
Water Users Association (USBR 96 and 97). This tyme of contract wouwld

require the vater user *o nay forr 4 2 averess anrual ruvantity of stored
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water that he would require during a repetition of hydrblogic cenditions
similar to those during the period 1924 through 1954.

To essure that vested rights are protected under actual operati=z
conditions of the Project end at the same time to assure that the water
sought to be approprieted will be developed, conserved and utilized in the
public interest, it will be necessary from time to time to establish
measuring devices and reporting procedures.. The Board finds that sufficient
information is not now available with respect to these éequirements to
finally determine the terms and conditions which will reasonably protect
such vested rights and at the same time best serve the public interest.
Therefore, permits will provide that upon the request of the Board,
permittee shall meke such measurements and maianteain and furnish to the Board
such records and information as may be necessary to determine compliance
with the terms and conditions of this order, iacluding the recognition of
vested rights and for the further purpose of debtermining the cuontities of
water placed to beneficial use under the permits both by direct diversion

and storage.
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RIGETS SHALL BE APPURTENANT TO THE LAND

This Board has taken cognizance in previous decisions of resolu-
tions adopted by the Legislature in 1952 expressing the desirability of
" including terms and conditions in permits issued to the United étates for
irrigation water to be used in federal reclamation projects:(Stats. 1953,
Vol. 1, pp. 272, LO5).

Among such conditions recommended by the Legislature were those
providing in substance that rights under the permits are to be held by the
United States in trust for the water users and that rights acquired there-
under shall be permanent.and appurtenant to the lands irrigated.

In Decision D 935, the Board discussed these conditions at some
length, concluding that by force of applicable state and federal law, the
United States holds all water rights acquired for project purposes in trust
for the project beneficiaries who by use of the water on the land will
Jbecome the true ownersvof the perpetual right to continue such use subject
only to continued beneficial use and to observance of any and all
contractual commitments to the United States. Upon the premise of this
. "trust theory" the permits issued to the United States were conditioned so
as to express the "permanent and appurtenant"” concept.

In further support of its view, this Board invited attention to -
the Congressional Act of July 2, 1956, Chapter 492, Ssction 4, 70 Staté. 481,
now codified as Section 485h - 4, U. S. C. A., Title 43, which reaffirmed
Section 8 of the Reclamation Act of 1902 containing the proviso reading as
follows:

"That the right to the use of water acquired under the pro-

visions of this act shall be appurtenant to the land irrigated

and beneficial use shall be the basis, the measure, and the limit
of the right."
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The views thus expressed in Decision D 935 are reaffirmed, and
the permits to be issued pursuant to those applications which include
irrigation as a purpose of use will provide in substance that rights to be
acquired thereunder will be appurtenant to the land on which the water

shall be applied and that such rights shall continue in perpetuity.
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CONCLUSION

The evidence indicates and the Board finds that unappropriated
weter exists in the Sacremento River and in the Delta at times and in
sufficient amounts to justify the approval of Applications 5625, 9366, 9367,
9368 and 10588 and also to warrant the approval in pert of A;plications
‘5626, 9363, 9364 and 9365; that the uses proposed are beneficial; that such
wvaters in general, but with certain exceptions and subjeet to certain condi-
tions, may be takeﬁ and used as proposed without interference with the
exercise of prior rights; and that the applications should be approved and
permits issued pursuant thereto, subject to the usual terms and conditions
and subject to tﬁose additional terms and conditions indicated in the
preceding portion of this decision for the protection of prior rights and in
the public interest. The Board finds that as so conditioned the develop-
ments proposed in these applications will best develop, conserve and utilize

in the public interest the water sought to be appropriated.




N

\)‘

ORDER

Applications 5625, 5626, 9363, 9364, 9365, 9366, 9367, 9368 and
10588 of the United States for permits to appropriate unappropriated
water heving been filed with the predecessors of the State Water Rights
Board, protests ageinst the approval thereof having been sﬂbmitted,'juris-
diction of the administration of water rights, including the subject
applications, having been subsequently transferred to the Board, a public
hearing having béén held by the Board and said Board having considered all
of the evidence received at the hearing and now being fully informed in
the premises:

. IT IS HEREBY ORDERED that Applications 5625, 5626, 9363, 9364,
9365, 9366, 9367, 9368 and 10588 be, and the seme are, approved and that
rermits be issued to the applicant subject to vested rights and to the
following additional terms and conditions:

l. The guantity of water to be appropriated from Sacramento
River for power purposes at Shasta Power Plant under permit issued pur-
suant to Application 5625 shall not exceed 11,000 cubic feet per second
. by direct diversion and 3,190,000 acre-feet per annum by storage.

2. The quantity of water to be appropriated from Sacramento
River for power purposes at Shasta Fower Plant under permit issued pur-
suant té Application 9365 sﬁall not exceed 2,275 cubic feet per second by
direct diversion and 1,303,0C0 acre-feet per annum by storage.

- 3. The quantity of water to be appropriated from Sacramento

River for power purposes at Keswick Fower Plant and for incidental dcues-
tic purposes under permit issued pursuant to Application 10588 shall rot

exceed 13,800 cubic feet per second.
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L, 'The quantity of water to be appropriated from Sacramento
River for irrigation, incidental domestic, stockwatering and recreational
purposes under permit issued pursuant to Application 5626 shall not
exceed 8,000 cubic feet per second by direct diversion and 3,190,000 acre-
feet per annum by storage; provided, however, that the amount of water
appropriated by direct diversion shell be limited to such quantity es
would be aveilable for appropriation at Shasta Dam.

5. The quantity of water to be appropriated-from Secramento
River and channels of Sacramento-Sen Joaquin Delte for municip=l end
industrial purposes under permit issued pursuant to Application §363 shall
not exceed 1,000 cubic feet per second by direct diversion and 310,000
acre-feet per annum by storage.

6. The quéntity of water to be appropriated from Sacramento
River and channels of Sacramerto-San Joaquin Delta for irrigation, inci-
dental domestic, stockwatering and recreational purposes under permit
issued pursuant to Application 9364 shall not exceed 9,000 cubic fzet per
second by direct diversion and 1,303,000 acre-feet per annum by storage.

7. The quantity of water to be appropriasted from Rock Slough
for irrigation and domestic purposes under permit issued pursuart to
Application 9366 shall not exceed 200 cubic feet per second; provided,
however, that the total quantity of water to be appropriated under permits
issued pursuant to Aﬁplications 9366 and 9367 shall not exceed 350 cubic
feet per second.

8. The quantity of water to be appropriated from Rock Slough
for municipal and industrial purposes under permlt issued pursuant +o

Application 9367 shall not exceed 250 cubic feet per second; provided,
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however, that the total quantity of water to be appropriated under permits,

(
issued pursuant to Applications 9366 and 9367 shall not exceed 350 cubic

feet per second.

9. The quantity of water to be appropriated from Old River for
irrigation and domestic purposes under permit issued pursuant to Appli-
cation 9368 shall not exceed 4,000 cubic feet per second.

10. The total quantity of wate¥ to be appropriated by direct
diversion and by . storage under permits issued pursuant-to Applications
5626, 9363, 9364, 936, 9357 and 9368 shall not exceed 6,5C0,000 acre-feet
per annum of which not in excess of 3,450,000 acre-feet per annﬁﬁ shall be
by direct diversion. The maximun ccrbined rates of direct diversicn and
rediversion of stored water shall not exceed 22,200 cubic feet per second.

1l. The total quantity of water to be appropriated by storage
for power and other beneficial uses under permits issued pursuant to
Applications 5625, 5626, 9363, 9364 and 9365 shall not exceed 4,493,000
acre-feet per annum.

12. The collection of water to storage under permits issued
pursuant to Applications 5625 and 9365 shall be limited to the period
extending from about October 1 of each year to about June 30 of the
succeeding year. Direct diversion under permits issued pursuant to
" Applications 5625, 9365 and 10588 shall be allowed year-round.

13.' The season of diversion under permits issued pursuant to
Applications 5626, 9363, 9364, 9366, 9367 and 9368 wﬁere applicable shall
be as follovs:

(2) About October 1 of each year to about June 30 of the

succeeding year for collection of water to storage.
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{b) About September 1 of each year to about June 30 of the
succeeding year for direct diversion from Sacramento River at
Shasta Dam,

(e) Yeer-round for direct diversion from Sacramento River
downstreem from Shaste Dam end at points within the Secramento-San
Joaquin Delta.

1k, No direct diversion or rediversion of stored water for

beneficial use under permits issued pursuant to Applic;tions 5626, 9363,
9364, 9366, 9367 and 9368, other than through the conduits or cenals
hereinafter named in this paragraph, shall be made until a description of
the location of each point of diversion and statement of the quantity of
water to be diverted is filed wlth the State Water Rights Board:

(a) Bella Vista Conduit

(b) Corning Canal

(e) Tehama-Colu;a Canal

(d) Chico Canal

(e) Yolo-Zemora Conduit

(£) Contra Costa Canal

"(g) Delta Mendota Canal

15. The gquantities of qater vhich may be appropriated as set

forth in Paragraphs 1 through 11 of this Order may ip license be reduced’
if investigation warfants, or those guantities set forth in Paragraphs 4
through 11 may be reduced at any time prior to license if the recsrvations
contained in Paragraphs 22 and 23 of this Order are modified or set aside
upon judicial review; and all rights and privileges under the permits,

including method of diversion, method of use and quantity of water
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diverted are subject to the continuing authority of the State Water Rights )
Board in asccordance with law and in the interest of the public welfare to "
prevent waste, unreasonable use, unreasonable method of use and unreason-
able method of diversion of said water. _

16. Construction work shall be completed on or before December 1,
1985. '

17. Complete application of the water .to the proposed use shall
be made on or before December 1, 1990.

18. Progress reports shall be filed promptly by permittee on
forms to be provided annually by the State Water Rights Board until license
is issued. )

19. Permits issued pursuant to Applications 5625, 5626, 9%63,
936k, 9365, 9366, 9367 and 9368 are subject to compliance with Water Code
Section 10504.5(a).

20, Thé quantity of water which may be diverted under permits
issued pursuant to Applications 5625, 5626, 9264 and 9365 gha.ll remain
subject to depletion of stream flow above Shasta Dam by the exercise of
lawful rights to the use of water for the purpose of development of the
‘counties in which such water originates, whether such rights have been
heretofore or may be hereafter initiated or acquired; such depletion shall
not exceed in the eggregate 4,500,000 acre-feet of water in any consecutive
10-year period and not to exceed a maximum depletion in any one year in
excess of 700,000 acre-feet.

2l. In conformity with Water Code Section 10505, permits issued
pursuant to Applications 9363, 9366, 9367 and 9368 shall be subject to any

end all rights of any county in which the water sought to be appropriated
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originates to the extent that any such water may be necessary for the
development of such county. '

22. Direct diversion end storage of water under perqits issued
pursuant to Applicetions 5626, 9363, 9364, 9366, 9367 and 9368 for use
beyond the Sacremento-San Joequin Delta* or outside the watexrshed of
Sacremento River Basin¥*¥ ghall be subject to rights lnitiated by epplica-
tions for use within said watershed an@ Del£a regardless of the date of
filing said applications. »

23, The export of stored water under permits issued pursuant to
Applications 5626, 9363 and 9364 outside the watershed of Sacramenio River
Basin or beyond the Sacramento-San Joaquin Delta shell be subject to the
reasonable beneficilal use of said stored water within said watevshed and
Delta, both present and prospective, provided, however, that égreements_for
the use of said stored water are entered into with the United States prior
to March 1, 1964, by parties currently diverting water from Sacramento

River and/or Sacramento-Sen Joaquin Delta and prior to March 1, 1971, by

¥For the purpose of this Order the Sacramento-San Joaquin Delta shall be
-that area defined in Water Code Section 12220.

#¥For the purpose of this Order the Sacramento River Basin shall be that
portion of the State encompassed by a line beginning at the Sacramento-San
Joaquin Delta at Collinsville thence northeasterly to the crest of the
Montezume Hills; thence northwesterly through the crest of the Vaca
Mounteins; thence northerly along the crest of Putah, Cache, Stony, Thomes,
and Cottonwood Creek Basins and along the crest of the Trinity Mountains
to Mt. Eddy; thence easterly through Mt. Shasta and along the northern
boundary of the Pit River Basin to the crest of the Warner Mountains; thence
southerly and westerly along the boundary of the Pit River Basin to Red
Cinder Cone Peak; thence easterly along the northern boundary of the
Feather River Basin to the crest of the Sierra-Nevada; thence southerly
along the crest of the Sierra-Nevada to the southern boundary of the
American River Basin; thence westerly along the southern boundary of the
Americen River Basin to the eastern boundary of said Delta; thence
northerly, westerly and soufharly aelong the boundary of the Delta to the
point of beginning.



parties not currently using water from Sacramento River and/or Sacremento-
San Joaquin Delta.

2h. Permittee shall bypass or release into the natural channel
of the Sacramento River at Keswick Dem for the purpose of maintaining fish
life such flows as are provided for in "Memorandum of Agreement for the
Protection and Preservation of Fish end Wildlife Resources of the Sacramento
River as Affected by the Operation of Shastae and Keswick Dams and their
Related Works and Various Diversions Proposed Under Applications 5625, 5626,
9363, 9364, 9365, 9366, 9367, 9368 and 10588 of the United States" between

the United States and the California Department of Fish and Game, dated

April 5, 1960, filed of record as Fish and Gsme Exhibit 7 at the hearing of

sald epplications.

25. The State Water Rights Board reserves continuing jurisdiction
over permits issued pursuant to Applications 5625, 5626, 9363, 9364, 9365,
9366, 9367, 9368 and 10588 until March 1, 1964, or such edditional time as
may be prescribed by the Board, for the purpose of formulating terms and
conditions relative to salinity control in the Sacramento-San Joaguin Delta.
?ermittee shall on or before January 1, 1962, and each six months thereafter
submit to the Boafd a written report as to the progress of negotiations
relative to agreement between permittee and the State of California end/or
the permittee and water users in the Delta and in Northern Contra.Costa
County. .

26. The Board reserves continuing jurisdiction over permits
issued pursuant to Applications 5625, 5626, 9363, 9364, 9365, 9366, 9367,
9368 and 10588 for an indefinite period not to extend beyond the date of

issuance of licenses for the purpose of coordinating terms and conditions

-86-



of the permits with terms end conditions which have been or which may be
included in permits issued phrsuant to other applications of the United
States in furtherance of the Central Valley Project and applications of the
State of Californie in furtherance of the State Water Resources Development
System.

27. Upon the request of the Board permittee shall maeke such
meesurements and meintain and furnish to the Board such records end informa-
tion as may be necessary to determine compliance with the terms end condi-
tions of this order, including the recognition of vested rights apd for the
Turther purpose of determining the quantities of water placed to beneficial
use under the permits, both by direct diversion and storeage.

‘ 28, Permits issued pursuant to Applications 5626, 9363, 936k,
9366, 9367 and 9368 shall be subject to "Agreement Between the United States
of America and the Department of Water Resources of the State of California
for the Coordinated Operation of the Federal Central Valley Project and the
State Feather River and Delta Diversion Projects" dated May i6, 196), filed
of record as Department of Water Resources Exhibit 77 at the hearing of said
applications.

29. Subject to the existence of long-term water delivery
contracts between the United States and public agencies and subject to
éompliance with the provisions of said contracts by said public agencies,
the permits issued on Applications 5626, 9364, 9366 and 9368 shall be -
further conditioned as follows:

(a) The right to the beneficial use of water for irrigation

purposes, except where water is distributed to the general public

by a private agency in charge of a public use, shall be appurtenant
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to the land on which said weter shall be applied, subject
to continued beneficial use énd the right to change the
point of diversion, place of use and purpose of use ag pro-
vided in Chapter 10 of Part 2 of Division 2 of the Water
Code of the State of California and further subjéct to the
right to dispose of a temporary surplus.

(v) The right to the beneficial use of water for
irrigation purposes shall, consistent with other temms of

the permit, continue in perpetuity.

IT IS FURTHER ORDERED that

(a) Insofar as the amount of water to be appropriated
by storege under Application 9364 exceeds 1,303,000 acre-
feet per annum the same is hereby denied.

(b) Insofar as the amount of water to be appropriated
by storage under Application 9365 exceeds 1,303,000 acre-
feet per annum the same is hereby denied.

(c) Insofar as the amount of water to be appropriated
by direct diversion under Application 9365 exceeds 2,275
cubic feet per second the same is hereby denied.

(&) Insofar as Applicatiéns 5626 end 9364 are for
- use of water for navigation and flood control purposes the

seame are hereby denied.



Adopted as the decision and order of the State.Water Rights Board
at a meeting duly called and held at Sacramento, California, on the 9th day

of February, 1961.

4

Kent Silverthorne, Chairman

Ralph 3¢ MGilYy

Member

=00000-

Board Member W. P. Rowe is filing a separate opinion concurring

in part with, and dissenting in part from, the foregoing decision.
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P

INTRODUCTION

Application 15764 of the United States through its Bureau of
Reclamation, Region 2, Sacramento, (hereinafter sometimes referred to as
the Bureau), is for a permit to appropriate water from 0ld River, a channel
of the Sacramento-San Joaquin Delta, (hereinafter referred to as the

' Delta) in furtherance of the San Luis Unit of the Federal Central Valley
Project.

The Central Valley Project is being constructed in stages to
meet the water requirements of various areas as the needs develop. The in-
itial features of the project include Shasta and Keswick Dams on the
Sacramento River, Delta Cross Channel, Contra Costa Canal; Delta-Mendota
Canal, Frient Dam on the San Joaquin River and Madera and Friant-Kern
Canals. The American River Division with Folsom and Nimbus Dams on the
American River including the Sly Park Unit, and the Trinity River Division
with Trinity and lLewiston Dams on the Trinity River and Whiskeytown Dem on
Clear Creek have been added to the initial features.

The next large area vhere there is critical and immediate need
for supplemental water,_ _th.a.t could be suppliéé. by the Centrel Valley
Project, is located on the west side of the San Joaquin Valley in western
Merced, -Fresno and Kings Cpunties (RT 57-59). These lands, which are to
be irrigated by the San Luls Unit, lie between elevations of about 200 end
'.-S'OO feet above sea 1eve1. on a broad gentiy sloping alluvial plain extend-

‘J.ng eastward from the Coast Range. The area forms & strip about 65 miles
Jong and 13 miles wide, totaling about 500,000 acres. The climate is

semi-arid and the only surface-water supply is from minor creeks which are



dry in the summer months when water is needed for irrigation. Accordingly,
present irrigation relies entirely on ground water which, for many years,

has been heavily overdrawn (RT 59-61 and USER 56%).

* An asterisk following an exhibit number indicates an exhibit received
into evidence by reference from the record of the hearing on Appli-
cations 5A25 et al of the United States (Decision D 990).
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SUBSTANCE OF THE APPLICATION AND PENDING PETITIONS

Application 15764, filed on March 8, 1954, by the Westlands
Water District, and assigned to the United States on October 17, 19350, is
for a permit to appropriate 1500 cubic feet per second (cfs) by direct
diversion to be diverted between February 1 and November 30 of each year
and 1,000,000 acre-feet‘per annum by offstream storage to be collected at
the maximum rate of 4200 cfs between October 1 of each year and April 30
of the succeeding year from 014 River for irrigation, incidental domestic
and stockvatering purposes. The point of diversion is on 0ld River at-the
intake canal leading to Tracy Pumping Plant within the NEf of SWi of
Section 29, T1S, RUE*. Offstream storage is to be effected by San Luis
Dam located within the SWi of SEL of projected Section 15, T10S, REE.
The place of use consists of a gross area of 399,924 acres lying within
the Westlands Water District. Of this, a meximum of 340,000 acres may be
irrigated in any one year.

The United States, on Décember 8, 1960, filed petitioms to
) amend Application 15764 to include municipal, industrial and recreation as

additional purposes of use and additional points of rediversion as

follows:
San Luis Canal and Within T9S, R8E at
Reservoir Intake Station 3014420 on
the Delta-Mendota
- Canal

-

* A1l references to township and range are to Mount Dizblo Base and
Meridian (MDE&M).



Pacheco Pass Within projected

Conduit Intake Section 1L, T10S,
RTE

San Luis Canal Intake Within the SW‘- of

‘(from reservoir) N of Section 23,
TlOS RE8E

Mendota Dam Within the SE— of

(non-Project feature) SEL of Section 19,
T3S, R15%

Temple Slough (Arroyo Within the SEX of

Canal) Intake (rnon- SWL of Section 12,

Project feature) TllS > R13B

Pleasant Valley Canal Within the NE— of
NE—- of Section 33,
TlBS >, R16E

At the same time the United States also filed a retition to
amend the application by enlarging the place of use to include a gross
area of 1,398,000 acres of which a maximum of 910,000 acres will be ir-

rigated in any one year.
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HEARING

Other Applications Included

After notice of Application 1576% was published, bz protests

vere received. After due notice to the applicants and protestants, a
public hearing was held before the Board on April 11, 12, 13, and 20,
1961, at Sacramento, California. Applica.ti'ons 13573 and 13574 of Alameds
County Water District, Application 13892 of Santa Clara Valley Water
Conservation District, Application 15756 of Kings River Conservation
District, Application 16342 of the City of San Diego and Applications
16433 and 16434 of Alemeda County Flood Control and Water Conservaticz
District were all set for hearing at the same time as Application 1576k.
At the cozzerncement of the hearing, motions were made to postpone
hearing on the latter applications, with all of the applicants except
the City of San Diego agreeing to subordinate to Application 15764 and
thereby waiving priority with respect to Application 15764 (RT 222-223).
The motions to postpone have been granted except that of the City of

San Diego; which has been denied. Application 16342 of the City of San
Diego has been denied for reasons set forth in the Board's Decisiowu
D 1019, cated June 20, 1961.

Stipulation Between Bureau of Reclamation
and Certain Protestants

The Burseav, Conira Josta Couuty Water Agency, Uelta ‘aver Use:s
Associatioi:, Sacramentc Kiver acd Delte Water Association, California
Department of Fish and Game, Alameda County Water District, and San

Joaquin County Flood Control ana Water Conservation District have



entered into a stipulation which provides substantially as follows:

1. That the Board defer action on the direct diversion portion
of Application 15764 until such time as petitions for comsolidatiig
the service area under Applications 5626, 9363, 9364, G366, 9367 end
9368 are considered, or after further hearing as may be directed oy
the Board. '

2. That the month of Cctober be deleted from the season of
collection of water to storage thereby limiting the sezson of
collection to storage from November 1 of each year thrcugh April 3C
of the succeeding year.

3. That any permit issued pursuant to Application 15764+ be
limited so that the rate of diversion, when added to all other
diversions from the Delta, through the Delta-Mendota Csnal by the
Bureau will not exceed a totel of 4600 cfs.

. That the Board defer hearing on the petition to change the
place of use under Applicatior 15764, insofar as it szeks %o in-
clude lands within Alamedam, Santa Cruz and San Benito Counties.

5. That the Board receive into evidence by reference the
record of the hearing on Applications 5625, 5626, 9363, 9364, 9365,
9366, 9367, 9368 and 10588 of the United States giving the same
welght to objections and arguments as though they were made in this

~ proceeding.

Dispositién of the Issues Raised by the Stipulation

It is appropriate at this time to dispose of the requests of

the parties expressed in the stipulation.
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(1) The parties immediately involved herein have entered into
a stipulation requesting the Board to defer action on a portion of
the application. An important factor in determining the propriety
of deferment is whether or not any party would be affected. Con-
sideration has been given to the possible edverse effects of defer-
ment upon other applicants and water ﬁsers located within the Delta
and the Board is of the opinion that none will occur at the éresent
time. Moreover, if a situation should arise in the future which
would require disposition of this portion of the application, the
Board will consider it at that time. Therefore, the request of the
partles to defer hearing on the direct diversion feature of Anpli-
cation 15764 is granted.

(2) The voluntary reduction of the season for diversion to
storage by the applicant in accordance with the stipulation is
accepted by the Roard and the permit will reflect this changa.

(3) The capacity of the Delta-Mendota Canal is 4600 cfs and
physically incapable of diversion in excess of that emount. In
accordance with the parties' stipulation, however, such a limitatiorn
will be imposed in the permit issued pursuant to Application 1576L.

(k) The request of the parties to defer action on the petition
to change the place of use to include lands within Alsmeds,

' Santa Cruz and San Benito Counties is granted for the same reason
~routlined in Paragraph (1) above.

(5) The Board, at the hearing om April 31, 1961, admitted the
entire record of hearing on Applicztions 5625, 5626, 93563, 9364,

9365, 9366, 9367, 9363 and 10588 (RT 2L1-45).
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PLAN OF THE UNITED STATES FOR USE OF WATER

Public law 488, O6th Congress znd Session, T4 Stat. 156, en-
acted June 30, 1960, authorizes the Secretary of the Interior to construct
the San Luis Unit of the Central Valley Project either as a Federal
facility or as a joint use facility in cooperation with the State cf
California (USER 4). The use of water to be appropriated under any
permit issued pursuant to Application 15764 will be the same in either
case (RT 64). However, it is convenient to consider the project first as
it would be constructed solely as a Federal project to serve only the Szn
Luis service area, and secondly, as it would be constructed to provicés fov

Jjoint use facilities as a Federal-State project.

Federal Project

The Tracy Pumping Plant, which diverts water into the 113-nile
Delta-Mendota Canal; is located on a cut channel extending to 0ld River
about ten miles northwest of the City of Tracy. The Delta-Mendota Canal
has a capacity at its head of 4600 cfs and delivers water to lands along
" the western side of the San Joaquin Valley and to the San Joaquin River at
Mendote Pool west of the City of Fresno (USER 45%). The water delivered
to Mendota Pool permits water in the San Joaquin River to be diverted up-
stream at Friant Dam for use along the eastern side of the San Joaquin
Vallgy. The full capacity of the Tracy Pumping Plant and the Delta-
Mendota Canal is used only during the peak of the irrigation season
during the summer months to satisfy these requirements. The Canal trans-

ports relatively little water in the winter and early spring months,
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vhile during the same months large quantities of water waste to the sea
through the Delta (RT 62-63).

The plan is to utilize this available capacity of the Delta-
Mendota Canal to transport surplus water from the Delta to the San Luis
service area. BEecause surplus water and the available canal capecities
both occur during the non-irrigation season \;hen the consumptive use de-
mands are low, it will be necessary to provide offstream storage near the
San Luis service area to impound the water which cennot be directly placed
to beneficial use. Sixty-seven miles from the Tracy Pumping Plant, the
Delta-Mendota Canal passes within two and one-half miles of the San ILuis
Reservoir site. At this roint water conveyed in the Delta-Mendota Canal
will be rediverted by the San Luis pumps. Whenever possible, water will be
diverted directly into the San Luis Canal for immediate use. The remeini:g
water will be diverted into the San Iuis Reservoir for storage (RT 62-63).
During the summer months when the capacity of the Delta-Mendota Canal is
not adeq_ua:te t0 supply the demands along that canal and elso the demands
within the San Luis service ares, ﬁter stored in the San Iuis Reservoir
will be released into the San ILuis Canal to serve the San ILuis service
area. The required storage capacity can be provided by constructing a
1,000,000 -ecre-foot reservoir (USER 6).

The 1Ol-mile San Luis Canal, as part of the strictly Federal
pro;jeqt, will extend the entire length of.the San Luis service area to
its térmim;s ebout three miles northwest of Kettleman City. The capecity
of the canal at its head will be 6800 cfs and its terminal capacity will
be T00 cfs. A secondary canal, 20 miles in length and having a capacity
of 600 cfs, will be constructed to serve the P;I.easant Valley area loecstal
east of the City of Coalinga (USER §).
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San Luis Reservoir also may be utilized to store water which
probably would be lost by spilling at Shasta or Folsom Reservoirs. Later
thls water will be released into the Delta-Mendota Canal to satisfy de-

mands normally made by releases from Shasta and Folsom Reservoirs (USER 56*).

Federal-State Joint Use Project

San Iuis Dam may be constructed as'a joint Federal-State project
to be used by the Bureau for the San Luis Unit and by the State for the.
Feather River and Delta Diversion Projects.' Under joint operation the
_capacity will be enlarged to 2,000,000 acre-feet.(USER 6A) and water will
be delivered from the Delta into a 40,700 acre-foot forebay reservoir
through the Delta-Mendota Canal as well as & parallel canal to be con-
structed by the State. From the forebay water may be pumped into the Sa-
Luis Reservoir for storage. At a later date, water stored in San Luis
Reservoir will be released back into the forebay before being traasported
to the place of use. It is anticipated that these releases will be
utilized to generate electric power (RT 64-65).

Water from the forebay reservoir may be released either into the
<San Luis Canal or into the Delta-Mendota Canal. As a Federal-State joint
use facility the San Luis Canal will heve an intake capacity of 13,100
cfs end a terminal capecity Of 7,750 cfs (USER 6A). At the southern end
of the San Luils service area this canal will cease to be a joint use

facility but it will continue south as a feature of the State aqueduct
system (RT 65).
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DISCUSSION OF THE ISSUES

The record developed at the hearing on Application 15764 is
essentially the same as that develored for the Board's Decision D 950 on
Applications 5625, 5626, 9363, 9364, 9365, 9366, 9367, 9360 and 10566, and
therefore most of the issues raised are identical. Those issues which
h;ve 2 bearing on Application 15764 are as follows:

1. Power of the Board to Condition Permits.

2. Salinity Incursion into the Delta.

Coordination of Federal and State Projects.
Watershed Frotection.

Protection of Existing Rights.

O W W

Rights Appurtenant to the Iand.
The BEoard adopts the sections of Decision D GS0 disposing of

these issues as a basis for the conclusions reached herein.

Need for Water Under Applicetion 15764

The portion of Application 15764 under consideration in this
"decision is for a permit to appropriate water to meet requirements for
lands which for the most part were not included in Decision D 990. There-
fore, it is necessary to consider these requirements and to determine if
there are sufficient quantities of surplus water available during the

requested diversion season.

Project Reduirements

The San Luis service area, according to USER 56%, will have a

total annual water requirement of 1,666,000 acre-feet for irrigation,



domestic, municipal and industrial needs of the area. This requirement
will be met from two sources - the Delta and the available ground ater
within the service area. The quantity of water that will be pumped from
the available ground water is estimated as 540,000 acre-feet (USER 56%).
The annual quentity of supplemental water is estimated as 1,126,0C0 acre-
feet. To this quantity must be added the c;nal losses of 125,0C0 acre-
feet and the evaporation losses from San Luis Reservoir of 50,000.
acre-feet per year, meking the total average annusl quantity required to
be diverted from the Delta for the San Iuis Unit about 1,300,000 acre-feet
(USER 56%). Of this quantity 470,000 acre-feet will be applied directly
to the land; and the remaining 830,000 acre-feet will be stored in San
Luls Reservoir for later release (RT 63). Included in the 830,000 acrs-
feet is that quantity which may be required for the portion of the Lelta-
Mendota Canal service area which can be served by water from the San Luis
Reservoir. Releases of water from San ILuis Reservoir for use within the
Delta-Mendota Canal service area appeared to be advantageous in only two
years of a 20-year operation study of the reservoir. This study indicated
" that the average annual releesse for the Delta-Mendota Canal service area
would be 40,000 acre-feet (USER 55%).

Other Permits of the United States
to Supply Service Area

The United States holds permits to eppropriate water from
Trinity River, Clear Creék, Sacramento River, American River and the
Delta for use within the San Luis service area. The service aree de-

scribed under the Trinity River and Clear Creek permits with the exception
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of the San Luis Reservoir area and small areas along the western side of
the San Joaquin Valley, include the entire service area under considera-
tion in this decision. The service area under the American River,
Sacramento River and Delta permits include all of the area to be served by
the Delta-Mendota Canal and approximately one-third of the area to be
served by the Sen Luls Canal. These permits -allow direct diversions into
the Delta-Mendota Canal year-round up to its capacity of L6CO efs. They
also permit water stored in Trinity, lewiston, Whiskeytown, Shasta and
Folsom Reservoirs to be rediverted into the Delta-Mendota Canal for use
within their respective service areas. However, none of these permits
allows wvater to be stored in San Luis Reservoir which is requested under
that portion of Application 15764 comsidered in this decision.

Season of Diversion and Quantity
of Water to be Granted

There is unappropriated water within the Delta during the winter
and spring months. This is clearly established by USER 21 which indicates
large quantities of unappropriated water available in the Delta during the

.period November 1 through April 30 of every year. USER 16L¥, "Central
Valley Project Operation Study, Shasta Reservoir Operation"”, which pre-
sents conditions under full project development with a repetition of the
hydrologic conditions for the period 1921-22 through 1953-5%, also
indicates that water would be available for diversion to San Luis
Resegvoir Quring each of these months for the period of study.

The record is clear that there is a need for supplemental water

within the area to be served and that there is adequate water available



within the Delta during the requested season of diversion. Therefore, a
rermit will be granted for 1,000,000 acre-feet per amnum to be collected
in San ILuis Reservoir at the maxirmm rate of 4200 cfs from about

November 1 of each year to about April 30 of the succeeding year.

Disposition of Petitions

Those portions of the petitions to amend Application 15764
which are under consideration in this decision request (1) that the
character of use be changed to include municipal, industrial and recree-
tional uses; (2) that additional points of rediversion be allowed; and
(3) that the place of use be extended to include the lands designated =
Stanislaus, Merced, Fresno and Kings Counties.

The inclusion of municipsl, industrial and recreational purposes
will permit water to be supplied to communities within the service area
not having access to any other supplemental water supply. The inclusion
of the ac}d.itional lands in Stanislaus, Merced, Fresno and Kings Counties
will permit greater flexibility in the operation of the Central Valley
" Project by elloving the coordination of the storage facilities thereby
meking maximum use of the available supply. Because neither the quantity
nor the ‘season are to be changed, existing rights would not be adversely
affected. Accordingly, the petitions will be approved.

The inclusion of these additional la.nds within the service area
will require other points of rediversion for the water sought to be ep-
propristed. However, some points described in the petitions merely con-

stitute portions of the artificial distribution system and are not true
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points of rediversion. The additional points of rediversion to be
alloved under this permit are San Luis Dam, Mendota Dam and Temple Slough

(Arroyo Canal) Intake.

Water Quality in the Iower San Joaquin River

The Delta Water Users' Association et al, and the San Joaquin
County Flood Control and Water Conservation District presented testimony
showing the deterioration of the quality of weter in the San Joaquin
River north of Mendota Pool sirce 1950 (DQUA 1). This is a result of a
great many factors influenced by a highly developed irrigation economy in
the San Joaquin Valley.

It is the position of the parties raising the issue that the
development of the San ILuis Unit will further degrade water quality in
the San Joaquin River and in the Delta. It is contended that return
flow from the San lLuis service areé will contain high concentrations of
salts and if added to those already found in the San Joaquin River north-
vard from Mendota Pool, will adversely affect the water gquality for
diverters along the stream and in the Delta (RT 277-78). At the same
time, the parties point out that the comstruction of a master drainage
systemvenvisioned as one possible solution to the problem in Department
of Water Resources Bulletiﬁ No. 89 will intercept all return flows for
conveyance northward to San Francisco Bay, thereby reducing the flow of
water in the lover San Joaquin River (RT 283-8L).

. The testimony discloses that a reduction in the quantity of
water presently available 1n the lower San Joaquin River will resul®% from

the interception of drainage water north of Mendota Pool rather than the
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interception of the drainage water from the Sen Iuis Unit (RT 312-14).
Therefore the contention that the construction of a master drainage
system will reduce the quantity of water available in the lover San
Joaquin River is clearly outside of the issues under consideration in
connection with Application 1576%.

- Public law 488, previously refe:c:red 40, forbids commencement
of construction of the San Luis Unit until the Secretary "has received
satisfactory assurance from the State of California that it will make
provision for a master drainage outlet and disposal channel for the San
Joaquin Valley, as generally outlined in the California water plan,
Bulletin Numbered 3, of the California Department of Water Resources,
which will adequately serve, by ccnnection therewith, the drairage
system for the San Luis unit or has made provision for constructing the
San Luis interceptor drain to the delta designed to meet the drainage
requirements of the San Iuis unit as generally outlined in the report of
the Department of the Interior, entitled 'Sam Iuis Unit, Central Valley
Project', dated December 17, 1956".

Facilities for removal of drainage water from the San Joaquin
Valley are included in the State Water Facilities as defined in Water
Code Section 12934(d).

No specific term or condition is offered by the parties in
th%s proceeding for inclusion in the permit to be issued by the Board
vhich would bear directly upon the problem. The Board is convinced that
Fublic Law 488 authorizing the construction of the San ILuls Unit ade-
quately protects the water of the lover Sen Joaquin River from further

degradaticn of gquaslity by return flows from the San Luis service area.
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Therefore, no special term or condition relative to the disposition of
drainage water from the San Luis service area will be included in this

permit.



CONCLUSION

The evidence indicates and the Board finds that unappropriated
water exists in Old River at times and in sufficient amounts to justify
the approval of Application 15764 insofar as that application relates to
appropriation by storage; that no lawful user of water will be-injured by
the approval in part of the petitions to change the character of use,
place of use and to add points of rediversion; that the uses proposed are
beneficial; and that the application should be approved in part and a
permit be issued pursuant thereto, subject to the usual terms and condi-
tions and subject to additional terms and conditions set forth in the
following Order for the protection of prior rights and in the public
interest. The Board finds that, so conditioned, the project proposed in
this application will best develop, comserve and utilize in the public

interest the water sought to be appropriated.
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ORDER

Application 15764 of the United States for a permit to apprep:i-
ate unappropriated water having been filed with the Division of Watar
Resources, predecessor to the State Water Rights Board, protests against
the approval thereof having been submitted, jurisdiction of the adminis-
tration of water rights, including the subject application, having been
subsaquently transferred to the Board, a public hearing haviné been held
and evidence received by the Board and the Board having consi@ered the
same and now being fully informed in the premises: |

IT IS HEREBY CRDERED:

(2) That portion of the petition to amend Application 15784 to
enlarge the place of use to include additional lands within
Stanislaus, Merced, Fresno and Kings Counties is hereby granted.

(b) That portion of the petition to amend Application 1576L4 by
adding San Iuis Dam, Mendota Dam and Temple Slough (Arroyo Canal)
Intake as additional points of rediversion is hereby granted.

(c) That the petition to amend Application 15764 to include
municipal, industrial and recreation uses is hereby granted.

m(d) That action on Application 1576k insofar as it relates to
appropriation of water by direct diversion, and on those portions of
the petitions which propose to inclgge lands within Alameda, Santa
Cruz and San Benito Counties and the points of rediversion necessary
to séfve these lands is withheld pending further order of the Poard.

IT IS FURTHER ORDERED that Application 15764, insofar as it

relates to appropriafion of water by storage, be end the sazme is approved,

-19-



and that a permit be issued to the applicaﬁt subject to vested rights and
to the following limitations and conditions:

1. The quantity of water to be appropriated from Old Rive:r for
irrigation, incidental domestic, stockwatering, municipal, industrial
and recreation purposes shall be limited to the amount which can be
beneficially used and shall not exceed'l,OO0,000 acre-feet per annua
to be diverted from about November 1 of each year fo about April 30
of the succeeding year. The maximun rate of diversion to offstreém
storage shall be 4200 cubic feet per second.

2. The maximum rate of diversion through the Delta-Mendota
Canal under this permit, together with other rights of permittee,
shall not exceed 4600 cubic feet per second.

3. The meximum quantity of water herein stated may be reduced
in the license if investigation warrants, and all rights and privi-
leges under the permit, including method of diversion, method of use
and quantity of water diverted, are subject to the continuing
authority of the State Water Rights Poard in accordance with law and
in the interest of the public welfare to prevent waste, unreasonable
use, unreasonable method of use and unreasonable method of diversion
of said water.

L. Construction work shall commence on or before December 1,
1965.

) _5. Construction work shall be completed on or before December 1,
1385.
6. Complete application of the water to the proposed use shall

be made on or before December 1, 19%0.
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7. Progress reports shall be filed promptly by permittee on
forms to be provided annually by the State VWater Rights Board until
license is issued.

8. This permit shall be subject to rights initiated by applica-
tions for use within the Sacramento-San Joaquin Telta* and the water-
shed of the Sacramento River Basin¥* régardless of the date of filing
sald applications.

9. The State Water Rights Bcard reserves continuing jurisdiction
over this permit until March 1, 1964, or such additional time as may
be prescribed by the Board, for the purpose of formulating terms and
conditions relative to salinity control in the Sacramento-San Joagui::
Delta. Permittee shall on or before January 1, 1962, and each six

months thereafter submit to the Bcard a written report as to the

* For the purpose of this Order the Sacramento-San Joaquin Delta shall be
that area defined in Water Code Section 12220.

*% For the purpose of this Order the Sacramento River Basin shall be that
portion of the State encompassed by a line beginning at the Sacramento-San
" Joaquin Delte at Collinsville thence northeasterly to the crest of the
Montezuma Hills; thence northwesterly through the crest of the Vaca
Mountains; thence northerly along the crest of Putah, Cache, Stony, Thomes
and Cottonwood Creek Basins and along the crest of the Trinity Mountains
to Mt. Eddy; thence easterly through Mt. Shasta and along the northern
boundary of the Pit River Basin to the crest of the Warner Mountains;
thence southerly and westerly along the boundary of the Pit River Basin +o
Red Cinder Cone Pesk; thence easterly along the northern boundary of the
Feather River Basin to the crest of the Sierra-Nevada; thence southerly
along the crest of the Sierra-Nevada to the southern boundary of the
American River Basin; thence westerly along the southern boundary of the
Americen River Basin to the eastern boundary of said Delta; thence norih-

erly, westerly and southerly along the boundary of the Delta to the point
of beginning.



progress of negotiations relative to agreement between the permitte=
and the State of California and/or the permittee and the water users
in the Delta and in Northern Conira Costa County.

10. The Board reserves continuing jurisdiction over this
permit for an indefinite period not to extend beyond the date of
issuance of license for the purpose of coordinating terms and condi-
tions of the permit with terms ard conditions which have been'or
which may be included in permits issued pursuant to other applica-
tions of the United States in furtherance of the Central Valiey
Project and applications of the State of Californie in furtherance
of the State Water Resources Levelorment System.

11. Upon request of the Becard, permittee shell make such
measurements and maintain and furnish to the Board such records and
information as may be necessary tc determine compliance with the
terms and conditions of this order including the recognition of
vested rights and for the further purpose of determining the quanti-
ties of water placed to beneficizl use under the permit.

12. This permit shall be subject to "Agreement between the
United States of America and the Derertment of Water Resources of
the State of California for the Ccordinated Operation of the
Federal Central Valley Project ard the State Feather River and
Delta Diversion Projects", dated May 16, 1960, filed of record as
:Bureap of Reclamation Exhibit 3.

13. Subject to the existence of long-term vater delivery con-

tracts between the United States and public agencies and subject to
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compliance with the provisions of said contracts by said publie
agencies, this permit is further conditioned as follows:
(a) The right to the beneficial use of water for
irrigation purposes, except vwhexre wvater ls distributed
to the general public by a private agency in charge of
& public use, shall be appurtenanﬁ to the land on ﬁhich
said water shall be 'applied, subject to continued bene-
ficial use and the right to change the point of diversion,
place of use and the purpose of use a&s provided in
Chapter 10 of Pmxt 2 of Division 2 of the Water Code of -
the State of California and further subjeet to the right
to dlspose of a temporary surplus.
(b) The right to the beneficlal use of water for
irrigation purposes shall, conslstent with other terms
of the permit, continue in perpetuity.
l%. In accordance with Weter Code Section 1393 permititee shall
clear the site of the proposed reservoir of all structures, trees
and vegetation which would interfere with the use of the reservoir

for water storage and recrestion purposes.

-23-
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o Adopted as the decision and order of the State Water Rights

Board at a meeting duly called and held at Sacramento, Californie, on

the 30th day of June, 1961.
* ot Cloatho o

ent 8ilverthorne, Chairman

®
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. THIS COUTMACT, mode tafs Sth_ dey of _June o 1963,

tn pursusnce genarelly of the Act of Juns 37, 1902 (32 Stet. Jtb),
ond scts smsndatory thereof or supplemsntary thereso, 61l collectively
ssreinsfter refarved to a8 the Feders! veclaaation laws, bocween LL &
WITISD STATES OF AGILCA, bareinsfter vefcrrad to 68 the United Stetcy,
and tos USSTIANDS WATDS DISTRICT, hereinsfter referted to os the .
Biagrice, & political oubdivision of the Ntets of Californts, duly
orpanised, existing, and scting pursuant to the lave thersof, with {ts
principal placs of business in Fresns, Califoruia,

VINGSISTN, Toat:

JETAYAYORY C7CITALS

VIGRIAD, the United States Lo comstructing snd operating
Sus Foderal Central Valley Project for the purpose, szong others, of
furnishing uater for irrigetion, municipel, domsstic, end other
benaficisl uoes; and .

WVIBERAS, the Untted Stetes §s comatructing the Gen Luts
Unic of che Pederal Central Valley kouct_-uhteb vill be operated
and used, fn part, for the furnishing of weter to tna District pute

susnt §o tae terws of tnie contrect; and
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WHEREAS, the United States is providing an interceptor
drain designed to meet the drainage reguirements of the San Luis

_Unit of the Federal Central Valley Project; and

WHEREAS, investigations of the District lands and present
vater supply indicate that irrigated and irrigable lands within the
boundaries'ot the District are at present in need of additional
water for irrigation and certain areas have 2 potential need of _
water for 1frigation. that ground water underlying the District is
seriously depleted and 4n need of replenishment, and that an ad-
ditional water supply to meet these present and potential needs can
be made available by and through the works constructed and to be
constructed by the United States; and .

WHEREAS, the District desires to contract, pursuant to the
Federal reclamation laws and the laws of the State of Celifornia,
for the furnishing by the United States of a supplemental water supply
from the Project and for drainage service by means of the interceptor
drain for which the District will make payment to the United States

upon the basis, at the rate, and pursuant to the conditions herein-

after set forth; and
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WHEREZAS, investigations of the streaaflov in the Sacramento
Rizer, the Trinity River, the Anerican River, the San Joaquin River,
ord their trabutaries indicate that thers will be availeble for
furnishing to the District fraa the San Luls Unit an additicnal
wter aupply for surface unnio"n and direct applicstion for ﬁnseuon
and direotly or indirectly to replenish deploted ground waters urdurlying
the Distric; '

NOW, THIRZFCRE, in concideration of the mutual and depordert
covenants herein contained, it 16 herety mutually egroed by the pirties
hareto 8s follows:

EFDIiTTIONS
i, then used herein, unless otherwise distinctly expressod, .
OF RAnifestly incampatidble with the intent herecf, the term:

(a) ®Secretary” or ®"Contracting Officer®, shall mean tho
Secretary of the United States Department of the Interior or
ks duly asuthorited representative)

(b) ®Project® shgll mean the Pedergl Central Valley Project,
California, of the Bureau of Reclamation;

(c) ©®San Luts Unit® shall mesan the facilities constructed
pursuant to the Act of June 3.:1960 (76 Stat, 186);

(d) ®interceptor drain® shall mean the physical works

constructed ty the United States pursiait generally to the
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Act of June 3, 1960 (74 Stat. 156), in order to meet the drainage
requirements of the ares served by the San luis Unit which have
been calculated to be one hundred and f£{fty thousand (150,000)
acre-feet per year at & maximurm rate of flow of two hundred

and fifety (250) cubic.fec: per second. Such physicsl works
shall not include those facilities necessary for the collection,
conveyance, and discharge of drain water for dispossl by thé
interceptor drain;

(e) "initial delivery date” shall mean the date snnounced
by the Contracting Officer when water from the San Luis Umit
first will be availsble for furnishing by the United States
pursuant to this contract; :

(£) "year" shall mean the period Janusry 1 through Decermber 31;

(g8) ‘mewly 1rrta,ted lend" shall mesn land that has not
produced an trrigated crop during the five (5) years {rmediately
pravious to the initial delivery date;

(h) "agricultursl use" shall mean use of water primarily

in the commerci{al production of agricultural crops or livestock

including domestic use incidental thereto on tracts of land

operated in ﬁn!ta of tvo (2) scres oF more,
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TEXM OF CONTRACT
2. This contract ahan be effective on the date first hereingbove

written and shall remain in ef‘tec.t for a period of forty (&0)

years commencing with the 'rear in which the earliest initial delivery
date of the long-term contracts for water service from the San

Luis Unit shall occur: Provided, That Af within five (5) years
commencing with the year in which the ;nitial delivery date of

this contract occurs the District has not constructed distribution
facilities of adequate capacity to serve all of the irrigatle lands

of the District, this contract shall at the option of the Contracting
Officer terrinate on the last day of Decenber in said 5th yoai'. except
that 4f such facilities are under construction at the end of said .peried
the Contracting Of{ficer may, at his option, extend sald poriod fr.cn yoar
t0 yuar to permit completion et' said facilities: Provided further, That
under terms and comditions mutually agresable to the parties hereto, .
renevals of this contract for furnishing water for agricultural use may
be made for successive pericds not to exceed forty (40) years each. The
terns and conditions of each renewal shall be agreed upan not later
than one (1) year prior to the expiration of the then existing

contract: And previded further, That upon written request by the
District of the Secretary hot later than ome (1) year prior to the
expiration of this comtract, whenever, Scvount being taken of the

\n
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emount then credited to the costs of construction of water
ouwpply works allocetad to uug.n:m.. the racaining nou;c of
coets so allocated which 18 properly asaignsble tor ultimste
goturn by the Districe as cotlbltlhed' by the Secretary of tbe
Interior pursuant to (3) of Section 1 of Public Lew 643 (70 Btac,
42)) probadbly cen be repaid to the United States within ths tere
of & contract under asubsectton (d), Section 9 of ths 1939 -
Beclamation Project Act (53 Btat, 1187), this contract for the
furnisbing of water for sgricultural use may be converted to e
contract under said subsectior ‘o upon terms end conditions
sutuslly sgresable to ths Unfted Ststes aand the Districet.
WAIRE TO0 B FUTNISIMD 20 DISTRICT..USS OF INTELCEPTOR DRALN .
3. (a) Bach yesr for & pariod of five (3) years, commencing
with the yesr {n wvhich ths snitial delivery date occun', the
Doltad States shall furnish to the District and the Districe esch
ouch yesr sbsll sccept and pay, as provided in Article 6 bereof,
for water from the Ban Luis Unit 4n the Quantities specified in
the scbedule or any revision thereof sudzitted by the District
-tn eccordance with éubdivision (a) of Article & hersof for eschd
ouch yoar: Provided, Tuat the Unttad States sball mot be obligeted
to furnish more than ove millfion efight thousand (1,008,000)

e

scre-fest of water during any euch yesr.




(1)

(o) Co=mencing wit® trne (th year and continuing through
the 18th yzar the United States shall furnish to tae Distriﬁt
&nd the Iistrict shall aceept an& pay for, as provided in Article 6
hereof, {our hundred thousand (ZC0,000) acre-feet ol water annua{ly:
Frovided, That the District may at any time or times durins the
period described dy this subdivision, by writien notice furnisheq
to the tinited States in advance, increase the auantity of water
the United States shall furnish to the District and the District
shall accept and pay Jor annually during said period, but in no
event shall said armnual cuantity for the 6th year throuph the
year 1979 exceed one million eight thousand (1,008,000} acre-feet
and for the period commencing with the vear 1980 and exteniing z:
througn the 15t% year exceed seven hunired and eighty-three thousard
(783,000) acre-feet plus such additional quantity as may be determined
pursuant to subdivision (c) hereof. At any time during said period,
the submission and approval of & scaedule or any revision thereof
pursuant to subdivision (a) of Article & hereof for water in excess
of ihe quantity tﬁe District is reguired to accept and pay for
during that year shall constitute such a written notice.

(e¢) The maximum o{ seven hundred and eiphty-three thousand
(783,000) acre-feet of water to be rurnishei_EP the District pursuant

to subdivisions (b) and (d) hereof has been computed on the premise
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that bty eliminating overdraft a safe yield of two hundred end
tventy-five thousand (225,000) acre-feet of water of usable quality
wlll be available each year for pumping within the District from
the deep underground beneath what 4s generally reforred to as

the Corooran clay at an estimated average depth of three hundrod'
(300) feet. Prior to January }, 1980, the United States and the
District by joint studies shall review the validity ef this estimate
based on corditions existing after the initial delivery date.

In the event, as a result of such jeint‘atudios. the parties

- determine upen & 5afe yield in a quantity less than two hundred

ard twentyefive thousgnd (225,000) .acn-toet, the quantity of
water to be furnished snnuglly to the District pursant to subdivisions (b)
and (d) herec! shall then be increased by the difference between |
8344 yield of two hundred and twenty-five thousand (225..000) acre-feet
and the safe yield a3 deternined bty the joint studies; Provided,
bovever, That such incresse shall not exceed one hundred and seventecn
theuaand (147,000) acreefoet.

(d) Comnencing the 16th ysar and each year thersafter
dqr;ng the resainder of the tern of this contract, the United
States shall furnigh to the District for use en its eligible lands
and the District ehsll accépt and pay for, as provided in Article 6
horeof, seven hundred and eighty-three thousand (783,000) acre-feet of
water plus such additional quantity as may be determined pursuant to
sbdivision (c) herecf. If in any year during such pe-icd the District

L
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is unable %o so0 use any part of such totsl quantity of water, the
Unfted States ond the District by mutual agresosnt msy reducs,

by & quantity equal to that which the District was unsble to 8o
use, ths quantity of water wnich the United States $9 oblipsted
to furnish and the District s obligsted to accept and pay for
during the remsinder of the term of this contrect.

(o) 1f in any year after the Contracting Offficer bas ap-
proved a scheduls or any revision thareof eubzitied by the District
tae Unicted Btates s unabdle to furnisn any portion of the water {n
the quantities and st the times requested I{n the schedule and the
District does not elect to receive and doss not receive such water
ot other times during such year, tne District shall bs entitled to as.
adjustment as provided tnm Article ?. )

(£) The right to the beneficisl use of vater furnished to
the District pursuant to the terms of this contract snéd any renavsl
harveof shall not ue disturbed so long as the District shall fulfill
all of ts oﬁltgl:ions under this contract and any such reneval.

(s) Dreinsgs fecilities of the District constructed in
accordance vwita Article 1] bereof may be connectsd to the intezceptor
drain in such capacity and at such locstions as may be sutually

agresd upon between the District and the United States.

l d
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LG FOR DELIVERY OF WATER

&. (s) Before Janusry 1 of esch yesr the District shall
submit {n writing to the Contrecting Officer s schedule, subject
to the provisions of Article ) hersof snd satisfactory in form and
froa an operations] stendpoint to the Contracting Offtcer, indi.
cating the dasired times and Quantities for ths delivery of all
water pursuant to this contrect during such year. The United '
States shall within the provisions hersof attespt to deliver said
weter in sccordance with said achadule or any revisios thsreof
satisfactory to the Contrecting Officer {n form and fros en
operationsl etendpoint submitted by the Di{strict within & vesscs-
able timg befors the desired ‘chunn of timm or Quantity, or both,

for delivery as nasrly as msy be fessible ss conclusively deter-

ained by the Contracting Officer.

10
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(b) If the District during aay month §o furaished ¢
Qui-tity of weter fa addition to thet which (¢t has nQuﬂ:ﬁ for such
wonth (o (cs ochedule and accepts such additionsl water, the District
eball be deensd te bave tevised its ubo'duh to call for such additionel
water during such month, snd the Untted States sball be doemed to heve
accepted such revision s satisfsctory. As soon therssfter &s pos-
ofdls, tho. District shall submic & revised schedule to the United
States for the remsining quastity to be deliversd during that yesr.

(c) The District may st sny tims or times after the last
dsy of Beptamber of sny year requast water to be furnisbad ia ezcess
of the Quantity it 19 entitled to receive .‘uun; any such yssr pursuent
to Articles ) and 8 bereof., Paymsnt for the water 8o requested ot Eho
gate smaounced by the Contracting Officer pursusst to Article § bereo!
sball be made in advance of delivary of such water. The United Btsteo
shall fursied such water {n sccordance with ths scheduls or smy reviston
tharecf submitted by the District and approved by the Contresting
Otficer to the extent such water ‘is available asd to the extent such
furnishing vill ot interfere with maintensnce of or result in detrivont
u; the Project. The quantity of water furnished pursusnt to this sud-
divistion ehsll be deducted _(to- the quantity of wetar the Dptud
States would otbervise be obligsted to furnish and the District

v,

sbligated to accept and pay for during the mext succosding yoar. The

11
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emount paid by the District pursusnt to this eubdiviation shall be
dedvctod from the amount of the psymsnt tha District would otbarvies

be obligated to make during “he next succesding ysar.
PsSt_OF WATEE OUTSIDS TMR DISTRICY

S. Water furnsebed to ¢he District puteusnt to this contract
ohall wot be s0ld or othervise disposed of for wse outside the
Dietrict without the ericten zonsent of the Contracting Off{cer.

BATE AXD )TTHOD OF PAMENY POR WLTER..DRAINACE SBRVIST

6. (o) kt:in Docember 15 of esach ysar the Concracting Offfcor
shall mot{fy the Dtiluuet in writing of tha vats of paymnt to be made
by the District totiuur which the District £» required to accept and
pey for during the ;ulutn; year pupsuant to the provisions of Article 3
berecf. The rate og smounced uy:nt be in excess of B{ght Dollars (§8)
por acre-foot and nLu fnclude a drainage ssrvice componsst of mot to
ezcead PLfty Casts JOO.&O) for the fnterceptor drais and a water service
component of mot to l'u:ud Seven Dollers and Pifty Cents (97.50). The
Uni{ted States shall Lnuty the District in writing when the imtorceptor
drats _Ince-o aveilable for service. The dreinsge service componant
shall be tncluded 19' che rate of peymsut beginning with tde ysar fol-
fowing the date tls District 13 notified that such service 18 available.

e

12
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(b) The Dtetrict shsll meks payments to the httgd States
sich year s£ the rate fizad ss provided {s subdivisicn (s) 6! thie
erticle for the quantity of weser which the District s required to
sccept and pay fc: during such year pursuant to the provisiens of _
Article 3 hareof. Tbe District shell pey onecbalf (1/2) of the amount
peysdle for said water to be furnished for the yeer before Janusry 1
snd sball pey the rematader of 'Ps amsun: peysble for satd water et

the tisn ths qusutity of wete: furrished to the District equals the

_quaatity for which piymsnt bas been made but io no event later then

July 1 or such otber later dste or dates of ths respactive year 8o
msy be specified by the Comcraciing Officer £ & written sotice %o
the District. Weter requasted by tha District in excass of the -

qQuastity it §s required to sccept and pay for tbat year shall be paid

_for L £l st the tims or tLimeo such reQuasts ars meds.

(e) 1In tha event the District {s unable, fails, or
refuses to sccapt delivery of ths quantities of water available fer
delivery to sud vequired to bs sccepted dy it pursuant to this
coutract, or in the ewast the District {n sny ysar during the pertods
doscrided Lo suddivisions (b) and (d) of Artizle 3 hereof fails ¢t
subait & echadula for delivery ss provided fa subdivieton (o) cf

[
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Article 4 bareof, esfd Lsadllity, fetlure, or refussl shall mot
taltiave the Districet of fts obuu.uu to pay for such water snd
tha Diastrict agrees to mske paymsnt tharefor 1o the Same -ét;.r 1)
1€ oatd water had Deen deliversd to snd accepted by it fn accordance
with tbis contrace,
ADJUSHENTS

7.. The amount ¢f any overpaymsnt by tha District by reasen
of the quaatity of water sctuslly avatladle for the Dietrict during
88y yuar, a0 conclusively deterninad by the Contracting Officer,
having best lass thas the quantity of suchk water which tbe Dfstrict
otharvise under the provisions of this contract would bave been
roquized go recelive and pay for sball be spplied fivst to sny sccrusd
fodedtedness arising out of this contract then dus and owing to the
Daited States by the District and sty emovat ¢f such overpaymsnt tdas
vemsining shall, at the option of the District, be vefunded to the
Platrict or credited upon amounts to becoms €us to the Uniced Gcater

from the District under the provisions herecf & the spsuing yers.

1
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KEED OF DISTRICT POR MOAEZ WATER TMAK ACREED QUANTITY

8. 1o the evant the Dlotrléc {n any yaor toqutrci 8 quantity
of water In addition to the msximum tots]l Quantity required to be
furnished by the United Ststes and sccepted and paid for by the
District during such yesr pursvant to Article 3 bereof, the Uoited
States, vpen receipt from the District of (1) & written motice re-
questing such additicnal water together with a ecbedule tadtc;tsna
the destired times and quantitice for tbe delivery tharecf end (2)
paymsnt es provided Lo Article 6 hereof, sball sttempt to deliver such -
sdditional water to ths District fin eccordance with said scaedule to
ths extent that additionsl water {s available for the Dtetrice, (13
detarnined by the Contracting Officar. The amount of any ovorpcyﬂ-nt
by the District, by resson of tbe sdditionsl Quastity of water furaished
to the Dfstrict pursuent to :ht; srticle baving besn less than the a&d-
ilttoaal Quantity tequasted and paid for by the District, shall be
applied as provided {n Article 7 besreof: QProvided, That the fnadility,

fatilure, or refusal of the District te sccept delivery of such ad.

ditional quantities of water when it 18 available sball mot entitle

the District to eny adjustment of psymsnt for ssid water. The furnishin;
by the United States and acceptance by the District of such sdditional
quantities of wetar sball meftber onttg&:_.or obligate the Dlotrict to

receive such quantities {n oubo.quont'ic.tn.

1y
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POINTS OF DELIVERY.-MAINTENANCE OF FIOWS AND 1RVE!S.oYPASURDYENT
AND MISPONSIBILITY POR DISTRINUTICH OF WASR

9. (a) The water to be furnished to the District thoucnt
to this contract will be delivered st such points on the San Lule
Ceansl as may be sutually sgreed upon in 'vﬁun; by the Contracting
Officer and the Diotrict Pravided FPowever, Thot fn the svent the
United States shall bave reached the construction of the portion of
the San Luis Unit which probably will esbrace such points end t‘o
locstfons bave not been 02 agraed vpon, such points ehall bde
established batween mila 33 ahd mile 101 of the Ban Luis Canal at
locations that {n the conclusive determination of the Contrecting
Officer will best serve ths needs of the District, .

(b) All water del{vered pursuant to this contract shall
bs msasured by the United States a% the points of delivery with
equipoent installed, operated, snd msintained by the United States.
Upon the vequest cf the D{atrict, the eccuracy of such msssuressnts

will be fovestigated by the Contracting Off{cer and any errors sp-

pearing thersin adjusted.
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(c) The United States shall mot be responsible for the
control, carriage, Illn‘ll;l;, use, dlsposal, or ‘tot:tb--tto;\ ol water
which may be furnished et ths delivery points establishad pursuant to
subdivision (a) of this erticis. nor for claia of danage of any sature
whatsoever, ({nciuding but sot limited to property damsge, personsl
fajury or desth, arising out of or connected with the contrel,
carzisge, handling, ves, disposal, or distridbution of such water
beyond such delivery pcints: JProvided, That the United States reserver
the right to tha use of sll wescs, seepags, snd return-fliov water
dezived from water furnished to the District hereusder and which
escapes or 18 dlschargad beyond the District’s boundsries and nothing
barein shsll be construsd as ac sbandormsnt or & relioquishment by the
Daited Btates of the right to use any such water, but this eball oot
be construed a8 clataing for the Unitad States soy Tight, 85 weats,
sespage, ot retuin flow, to water beilng used pursusat to this contract
for surfece {rrigation cr underground sgtorage within the District's
boundarties by the District or thoss clatming by, through, er under the
Districe, '

d) m United States msy temporarily discontinve oFf reducs
the Quantity of watsr to be, furnishad to the District or the service
of tha (ntarceptor dtaim ss bersis puv“o’d_gu the purpose of such
favestigetion, iaspection, msintenancs, t-opltt. or ceplecomnt &8 WAy

bs Teasonably nacessary of any of the Project facilities used in the

13
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furn{shing of water to the District or any part thefeof or to the
interceptor drain, but soc far as feasi{ble the United States will give
the District due notice in advence of such tesporary discontimuance
or reduction, except {in case of ;nergency. {n which case no notice
oeed be given., In the event of any such discontinuance or rcduction,
the United States will upon the resumption of service spproximate
delivery of the quantity of water which would have been furnished to

the District in the absence of such contingency.

10.

(74 Stat, 156), no water provided pursuant to this contract shall
be delivared to sny vater user {n the District for the production
on mewly irrigated lands of any basic agricultural commodity, as
defined {n the Agricultural Act of 1949, or any amendment thereof,
1{f the total supply of such commodity, as estimatsd by the Secretary
of Agriculture for the marketing ysar in which the bulk of the crop
vould mormally be marketed vwill be in excess of the normal supply as
defined {n Section 301(b)(10) of the Agricultural Adjustment Act of
1938, as amended, unless the Secretary of Agriculture calls for an

increase in production of such commodity in the interest of national

security.

LIMITATIONS ON DELIVERY OF WATER

Pursuant to the provisions of the Act of June 3, 1960

18
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UNITED STATES NOT LIABLE FOR WATER SHORTAGE

11. (a) There may occur at times during ary year a shortage
in the quant.ity af water available for furnishing to the District
@hmu@n and by means of the Project, but in no event shall any
1liability sccrue aninst the United States or any of its officers,
agents, or employees for any 'damge. direct or indirect, arising
from a shortage on account of errors in coperation, drought, er
any other causes. In any year in which there may occur a shortage'
from any cause, the United States reserves the right to apportion °
the available water supply a:t;ong the District and others entitled
under the then existing contracts to receive water from the San
Luls Unit in accordance with conclusive determinations af the Cc:mract..ing
Officer as follows: "

(i) A deterrminatior. shall be made of the total
. quantity of water agreed to be accepted during the respective

year under all contracts then in force for the delivery of

Central Valley Project water by the United States from the

San Luis Unit, the quantity so determined being hereinafter

.referred to as the contractual camitments; )

(43) A deternination shall be made of the total
quantity of water frem tite Central Valley Project which is
availadle for meeting the comractual ’eimmms. the gQuantity
30 determined being hereinafter referred to as the available
Supply;

19
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(141) The totsl quantity of water agreed to be
accepted by the District during the respective year, undq_r
Article ) hereof, shall be divided by the contn?tml coz=mitnents,
the quotient thus obtained being hereinafter referred to as
the District's contractual entitlement; and

(iv) The available supply shall be multiplied by
the District's contractual entitlement and the result shall
be the gquantity of water required to be delivered by the United
States to the Distriet for the ?ospective year, but in no event
ahall such amount exceed the total quantity of water agroed
to be acoepted by the District pursuant to Article 3 herecf.
Inscfar as determined by the Contracting Officer to be practicable, N
the United States will, in the even® a shortage appears probabdle,
notify the District of such deteminations in advance of the irrigation
season, '

(b) 1In the event that in any year there is delivered
to the District by reason of any shortage or appertiomment as provided
in subdivision (a) of this article or any di scontinuance or reduction
of service as set forth in subdivision (d) of Article 9 hereof, less than
the.quantity of water which the District octhervise would be entitled
to receive, there shall be made .m adjustment on account of the
amounts paid to the United States by the District for water for said year in

20
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& wannsr similer to that provided for in Article 7. To che extent
of ovc§ deficiency, such sdjustment shell constitute the sole
zemedy of the District or anyone having 6; clajming to’h.vc by,
through, or under ths District the right to the use of any of the
vater oupply provided for herein,

(c) Thbe United States assumes no tesponsibilicy with -
rvespect to end doer not warrant the quelity of the water to be
furnished pursuant to this contract: Provided, That cthe Discrict
sball not be obligated to accept and pay for any water which contsins
{n excess of turee hundred (300) parts by weight of chloride per one
millieon (1,000,000) parts of water. To the extent that any sdjustment
146 necessary bacsuse of the sxietence of chloride in the vater
svailsble for furnishing to the District in excess of the quantity
herein specified and because of previous payments by the Districe,
such adjustma:t shall be made in & manner similer to that provided
in Article 7 hereof, Ko adjustoent ?hall be mads bhereunder in

relation to any water sctuslly furnished teo and used by, through,

or under the District for any purpose.

at
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MUNICIPAL, INDUSTKIAL, AND DOMBSTIC USE OF ‘IA?ZR FURNISHED TO DISTRICT

12, Wster furnisned {n accordance with Article 3 of this contract
is for sgricultursl use. Before water furnisned under this centract
say be delivered by tne District for municipal, Industrial, and
domestic uses, the partiss hereto shall agres upon the measurement
of sucn water, the water service rates paysble to tne United Staces
on account of tae delivery for such purposes, end the time for paysent
thsrefor.

DRAINAGE STUDIES AND PACILITIES

13. To aid in determining tne source and solution of future
potentisl drainzge prollems the District shall, 4n s manner satis-
factory to the Contracting Officer, initiate .ﬂdtlllntith 8 progran
of ground.water observation {n order to do!tncltc'}hlllov water table
sreas snd susll furnish snnually to the Contracting Officer, during the
ters of tnis contract and any renewsl tnereof, rvecords and anslyses of
suct observations as taey relate to potential dreinage prodlems. The
District snall construct such drainage works as are necessary to
protect tne {rrigability of lands wt;ntn the District,

ACAYED CHARGEZS A GENERAL OBLICATION OF TIE D!STRICT--TA&‘.BLE JARD

14. Tne District as 8 wnole is obligeted to pay to the United
States the charges becoming ove as provided in this contract motwitn-
stendiny tne default ir tuc paynent to the fistrict by fndividual water

ussts of asssssments, tolls, eor otuer charges levied by tne District.
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The lands which may be cherged wita any taxzes or assesmments under
this et;la;rnet are heredy designated and described ss all the larde
in the Distraict.
ALL BENEPITS COKDITIOHNED LN PAY MY

15. 8hould any assesazent or assessments required by the teras
of thie contract and levied by the District against ary troct of land
or water user in the District and necossary to mest tho obligations
of the District hereunder be Judicislly deteruined to De irrogular
‘or void, or should the District or its afficers be enjoinsd or rostrgined
fraa making or collecting any sssosszents wpon such lard or from .
ouch water uzer as provided for herein, then such tract shall have -
no right to ary vater furnished to the District pursuant to this
comtrect, and no vater made svailadle w the United States pursuant
horeto shall be furnished for the benefit of any suoh lands or wvater
users, except up . the payment by the landownsr of his assesczent
or a toll charge for such water, notvithstending the axistence of
any contract btetween the District and the owner or owners of such
tract. Contracts, ¢ any, botween the District and the water users
involving water furnished pursuant to this contrect shall provide |
that such use aball be subject to ths terms of this contract. It
i fuﬂ& agreed that the payment of c!m':; st the rate and upon
the tarms and conditions provided for horein 10 s prerequisite to the
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right to the use of wmter furnished to the District yun;unt Lo

this contract, and no irregularity in levying taxes or asssssmments

by the District nor lack of suthority in the District, whothar affoctirs
the validity of District taxes or gssessments or not, shall bo hald

to cu\hertu. or perait any nt;r user of the District to denand water
made availatle pursusnt to this contract unlese charges ot tho rete

and upon the terms and conditions provided for herein have been -

peid by such water user. o

m ﬂ TAYTZS JIND A°
$6. The District shall csuse to bs levied and ccllvcted all

2pocyTNTS. FIYT

necessary taxes and assesszents and shall use all of the authority
and rescurces of the District to make &n full all peyments w0 o -
mads pursuant to tiis contract on or Nt;u the date such paynants
beocus due ard to meet its othar obligations undoer tiis comtrset.
The District axy, either o bdoth, requirs the paymonmt of toll chargos
or 1ovy assessmants for such water supplied hereunder.
WATER I CATR OF PI¥,.OLT

17. Bo water shall de furnishod to the District or by the

Distriot to or for the use of any lands or parties theroin during

any pericd in which the District may be in arrears in the advance

2q
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payment of charges sccruing under this contract. No water shall be
furnished to or by the District pursuant to this contract for lands
or parties which are {n arrears in the payment to the Dtltrlc; of
any sssessments, rates, tolls, or rentsl charges of the District
levied or establisned by the District and necessary for the purpose’
of raising revenues to meet the payment by the District to the United
States of the District's obligation under this contract.
" PENALTY UPON DELINQUENCY IN PAYMENT

18, Upon every charge or instsllment of money required to be
paid by the District to the United States pursuant to this contract
wvhich shall remain unpaid sfter the ssme shall have become due and
payable, there shall be imposed a penalty of one-half (1/2) of
one (1) percent per month of the amount of such delinquent charge or
{nstallment from and after the date vhen the same becomes due until
paid, and the District heredby sgrees to pay said penalty: Provided,
That no.penalty shall be charged to or be paid by the District unless
such delinquency continues for more than thirty (30) days.

DISTRICT TO KEEP BOOKS AND RECORDS AND REPORT CROP AND OTEER DATA

19. The District shall establish and maintain account and other
boohg and records sufficient to enable {t to furnish, insofar as the
District (s permitted to do oo.by the lavs of the Stats of Californis,

to the Buresu of Reclamation reports and statements to such an extent

ri]
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and in such manner and form as may be prescribed by the United
States as to information pertaining to (1) accounts and financial

transactions of the District, insofar as such information pertains

to this contract and operations thereunder, and (2) crops raised

and agricultural and livestock products produced on the lands within
the District, a report therecn to be furnished to the Contracling
Officer annually dbefore December 31.

JNSPECTION OF BOO%S AND RECORDS B

20, Sudject to applicable Federal laws and regulations, the
prope officers or agents of the District shall have full and free
aceess at all reascnable times to the Proje.ct account books end |
official records of the Bureau of Reclamation, insofar as the same
partain to the matters and things provided for in this contract,
with the right at any time during office hours to make copies thereof,
and the proper representatives of the United States shall have
similar rights with respect to the account books and records of
the District,
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3 CHANGES IN ORGANIZATION OF DISTRICT
2 21, While this contract is in effect no changes shall be
° 3 made in the District either by inclusions which in the aggregate
4 will total more than twelve thousand five hundred (12,500) acres |
5 | of land or exclusions which in the aggregate will total more than
° é twelve thousand five hundred (12,500) acres of land, by partial
7 or total eonsolidation or merger with another district, by proceedings
8 to dissolve, or otherwise, except upon the Contracting Officer's
9 written assent thereto,
® 10 TRANSFER OF CARE, OPEPATTON, AND MATNTRMANCE OF SAN LUIS UNTT
11 22. The United States may transfer the San Luis Unit .or a
12 portion thereof to the State of ¢alifornia for care, operation, .
® 13 and maintenance and such transfer shall not affect the rights or )
p L obligations of either party to this contract.
15 LAND NOT TO RECEIVE WATER FURNISHTD TO DISTRICT BY
UNTTED STATES UNIIL OWNZRS THERSCF EAZCULE CERTAIN CONTRACTS
d 16 23. (a) No water made availsble pursuant to this contract
7 shall be furnished to any excess lands as defined in Article 25
18 hereof unless the owners thereof shall have executed valid recordable
o 19 contracts in form prescribed by the United States, agreeing %o .
2 the provisions of this art.icle.md Articles 24 and 25 of this contract,
@ uree!.nq to the appralisal provided for in Article 24 herecf and
Py : that such appraisal shall be made on the bas_io-'ot the actual bona fide
r 3
25 27
® :
[

’
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value of such lands at the date of the appraisal without reference
to the construction of the Project, all as hereinafter provided,
and agreeinrs. to the sale of such excess }ands under terms and conditions
satisfactory to the Secretary and at prices not to exceed those [ixec
as hereinafter provided. No sale of any excess lands shall carry

the right to receive vater made available pursuant to this contract
unless and until the purchase price involved in such sale is approved
oy the Contracting Officer and upon prool of fraudulent representation

a8 1o the true consideration involved in such sales the lnited States

'nay instruct the District by uriiten notice to refuse to furnish any

water subject to this contract to the land involved in such fraudulent
sales, and the District thereafter shall not furnish said water
to such lands until such written notice is withdrawn.

(b) If Project water furnished to the Distriet pursuant
to this contract reaches the underground strata of excess land owned
by a large landowner, as defined in subdivision (a) of Article 25
hereof, who has not executed a recordable contract and the large
landowner pumps such Project Qater from the underground, the District
ui}i not be deemed to have furnished such water to said lands within
the meaning of this contract if such water reached the underground
strata of the aforesaid excess land as an unavoidable result of

the furnishing of Project water by the Distriet to nonexcess lands
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or to excess lands with respect to which a recordable contract has
been exscutad,
VALUATION AND SALE OF EXCESS LANDS .

24, (a) The value of the excess irrigable lands within the
District held in private ownership of large landowners as defined
in the nmext succeeding article hereof, for the purposes of this
contract, shall be appraised {n a manner to be presscribed by the
Secretary., At the option of a large landowner, bowever, the value
©of such land msy be appraised, subject to the approval thereof by
the Secretary, by three appraisers. One of said appraisers shall’
be designated by the Secretary and one shall be designated by the
District and the two appraisers so appointed shall mame the third.

If the appraisers so designated by the Secretary and the District

ave unable to agres upon the appointment of the thivd, the Presiding

Justice of the Pifth District Court of Appeal of the State of California

shall be requested to designate the third appraiser,
(b) The folloving principles shall govern the appraisal:
(4) Vo wvalue shall be given such lands on account
of the axisting or prospective possidility of securing water

L Y

from the Project;

(1) The value ©of {zprovements on the land at the time

of said appraisal shall be fncluded therein, but shall also

bs set forth separataly in such appraisal,

[ 4
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(c) The excess land of any large landowner shall be reappraised
at the instance of the United Stat:s or at the request of said landowner.
The cost of the first tvo appraisals of esch tract of excess land
shall be paid by the United Statés., Tbe cost of esch sppraisal
thereafter shall be paid by the party requesting such appraisal.

(d) Any {mprovements made or placed em the cppratooﬁ
land after the appraisal hereinabove provided for prior to sale
©f the land by s large landowner shall be appraised in like manner.

(e) E=xzcess irrigsble lands sold by large landowners within
the District shsll mot carry the right to receive water made available
pursuant to this contract for such lands and the District agrees to
Tefuse to furnish such water to lands so sold until, in addition .
to compliance with the other provisions hereof, s verified statement
shoving the sale price upon sny such sale shall have been filed
Uith the District and said sale price is mot in excess of the appraised
vnlue.tt;ld as provided herein.

(f) The District sgress to take all reasonazble steps
requasted by the Contracting Officer to ascertain the occurrence
and conditions of all sales of irrigable land of large landowners
{8 the Diastrict made gubnoqucnt to the exacution of this contract

and to inform the United States concerning the sams.

30

oy om g w—.
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(g) A true copy of this contract, of each recordable
contract executed pursuant to this article and Articles 23 and 25
herecf, and af each appraisal made pursuant thereto shall be furnished
%o the District by the United States and shall bo maintained on
file in the office of the District and like copies in such offices
of the Bureau of Reclamation as may be designated by the Contracting
Officer and shall be made available for @mtion during the usual
office howrs by all persons who may be interested therein.
EXCESS IANDS

25. (&) As used herein the tesm "excess land™ means that
part of the irrigable land within the District in excess of one
Bundred and sixty (160) acree he.ld in the beneficial ownership
ef any sixgle person} or in excess of three hundred ard twenty
(320) acres beld in the beneficial ownerahip of husband and wife
Jointly, as tenants in comon or by the entirety, or as camunity

property; the terz "large landowner® means an owner of excess lande
and the term ®nonexcess land” means all drrigable land within the
District which is not excess land as defined herein.

(b) Each large landowner a3 a further condition precedent
to the right to receive wvater made available pursuant to this contract
for any of his excess land shall: ‘

b 2
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(1) Before any water is furnished by the Distr.ict
%o his excess land, execute a valid recordable contract in
foarm prescribed by the United States, agreeing to the p;-ovisions
contained in this article and Articles 23 and 2L hereof and
ure'eing to dispose of his excess land in accordance therééit.h
to persons who can :t.ake title thereto as nonexcess land as
herein' Fovided and at a price not to exceed the approved,
aprraised value of such excess land and within a period of
ten (10) years after the date of the execution of said recordable
contract and agreeing further that if said land is not so
disposed of within said period of ten (10) years, the Secretary
shall have the power to dispose of said land at the gppraised
value thereof fixed as provided herein or such lower price
as may he approved by the owner of such land, subjoct to the
same conditions on behalf of such large landowner; and the
District agrees that it will refuse to furnish said water to
ary large landowner other than for his nonoxcess land until
such owner meets the corditicns precedent herein stated;
_ (11) within thirty (30) days after the date of notice
from the United States requesting such large landowner to designate

his irrigable lands within the District which he desires to designate

as nonexcess lands, file in the office of the District, in
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duplicate, one copy thereof u; be furnished &y the District

io the Bureau of Reclaastion, his written dosignation ard description
of lands 8o selected to be nonexcess land and upon failure

to do s0 the District shall maks such designation ard mail .

8 notice thereo! to such large landowner, and in the event

the District £ails to act within such period of time as the
Contracting Offizer considers reascnable, such desigrnation

will be made by the Contracting Of!ieor. vho will mail a notice
tharec? to the District snd the larpge landowner. The large
landowner shall beecoae bound Ly ary such action on the part

of the District or the Contracting Officer and the District

will furnish said water only to thoe land so designsted to be
ponaxcess land. A large landowner may with the oonsent of

the Centracting Officer designate land other than that previcusly
designated <5 monexcess land: Provided, That an equal screzge

of the land previcusly designated as nonexsess chall, upon

ne!.; nev designation, becone excess land thereafter subject

to the provisions of this article and Articles 2] and 20 of this
oootract ard shall be d.neubod 4in an adendagnt of such reccrdable
eontract as nxy have been executed Wy the large landowner 4n

the ssme manner as 3f such land had been excess land at the

tine of the original desigration. .
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AMENDMENT OF FEDERAL RECLAMATION LAWS

26. In the event that the Congress of the United States iepenis
the so-called excess-land provisions of the Federal veclamation laws,
Articles 23, 24, and 25 of this contract will no longer be of any
force or effect, and, in the event that the Congress amends tﬁe‘
excess-land provisions or other provisions of the Federal reclamation
lavs, the United States agrees, at the option of the District, to
pegotiste amendments of sppropriste srticles of this contract, all -

consistently with the provisions of such repeal or smendment.

WATER ACQUIR®D BY DISTRICT OTHER THAN FROM THE UNITED STATES

27. (a) The provisions of this contract shall not be ap-
plicable to or affect water or vater rights now owned or hereafter
acquired by the District or landowners within the District other
than from the United States., Water furnished pursuant to the terms
of this contract may be transported by means of the same distridution
facilities 89 water now available or which may become available to
the District or landowners within the District other than pursuant
to the terms of this contract if the Contracting Officer deter-
mines that such mingling {s necessary to avoid & duplication

of facilities; and notwithstanding such mimgling of

34



W 6 9 &6 w & Vv N

[ )

!

e o 6 04 B oa 9o 9o b
8‘005’0\#:\)”0‘0

wster, the provisions of this contrsct shall be spplicable to the
Quantity of witer furnished to the District pursuant to the teres
derec!, and such mingling of vater shall mot in sry manner subject
to the provisions of this contract the quantity of wmter acquired

Wy or avallabtle ‘o tLis m-mcz'er landowners within the Distriet
other than from the United States. '

(b) With respect t5 the distritation works or pertions

tharea? 4n which mingling 13 permitted as provided 4ir subdivision (a)
herecs, the District:

(4) W1l be recponsible for the opsraticn and mainterance
ef separate cutlets frem the distridution systec for ronexcess
ard excess lands as defined in Article 2§ bereef. 4t the reQusst
af the Comracting Officer the District w1l be responsible :

for the installstion, operation, and maintenance of wvater-acaeuring
.oqgiptnt 8t delivery points to exceas lands and, further,
will be responsidle for the installation, epsration, and ninuunﬁo
of similar equipment for measuring the water availadle to the
District or landowners wvithin the District other than from
_ the Project, and the Contracting Officer may check and Snspect
08id equipmant at arny timej
(11) Agrees that the quanmtity of water furnished
"to it by the Unsted States during each 2ihour pericd will
be dalivered by the District enly u'-;-unuo land through

3
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the aforesaid outlets to eligible lands. The District shall
be deemad to be in breach of this article and Aruehg e,

24, ond 25 of this centract 4f a.t any time there i t\;rn: shed
to all ercess lsnds not covered by recordable contracts and
served by the aistribution works or portions thereof in which
aingling is permitted, s quantity of water which is greater
than that whleh the District or landowners wiihin the Distrizt
hive introcuced into sa.d system from ti\o supply available
other tian pursuant Lo this contract,

1T IRCENT UPON APPROPRIATIONS OR ALLOTIZNT OF FUNDS

28. The expenciture of any money or the parformance of ary
work by the United States hereunder which may require appropriations .
of mongy by the Congress or the allotment of funds shall be contingent
upon such appropriations or allotment being made. The fallure of
the Congress sc .2 appropriate funds or the absence of an allotment
of furds ghuil act reiSeve the District from any obligations then
accrusd under this sontract, 4nd mo liability shall ascrue to the
Umited Stutes in case such funds are not appropriated or allotted,

CEPICIALS NOT TC BENEFIT

29. (c) No Meeler of or Delegate to Congress or Rosiden;.

Comnissioner shall be admitied o any share or part of this contract

3¢ _
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or to any besefit that may srise barefros, but this gestrictiom shall

uot be construad to extend to this contract 1f made with a ur,"ouuu

or compazy for its gensaral benefit,

(b) o offictal of the Distrzict shall receive any buaol‘tt._
that sy srise by veason of this contract other than as & landowamar
withi{o the District and {p the same manser a2 ether lanéowners withim
ths District. _

BOTICRS

0. Any notice or snsouncemsat vhuh'th provisions bereot
eu'ntqhu shall be given to one of the partisa harato by ths other
shall be deemed to have been given 1if deposited So the United States
Pose Office on the part of ths United States {u & frezked or postage-
propaid sovelops addressad to the District ot fts office {ia Fresns,
Californis, and on the part of the District ia 8 postage-prepaid
envelope addressed to tbe Bursau of Zsclamation, United States
Departmsst of the lnterzior, Sacramscte, Californis, or sucd other
sddreas a8 from t{m to Cims may be Gesignated by ths Contracting
Officer iv & written notice to the Dlstrict: Rreidad howoves,
That this srticle shall mot preciude the effective service of my

such notice o amouncement by othar moens,

3
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1. (a) The provisions of this contrsct shall &5ply to and bind

the succosscre and sssizne of the redpoctive portfos, but ve 0safyv.

esnt or transfer of this contract Ol’. any part tboreof c¢r {mterost _
therein shall De valid until and unless approved by tbe Uateed Stutos.

(b) Any wetver at any cims by eitdor party te this contract
ef 1t Hati with respect to a dafault, or cuy other mottser arising
4s commection with this contract, shall ot be decmd to be o weiwor
vith respect to sny subsequant default or mattar.

(¢) Rothing costaized {n this ccatrast shall bo ceastrucd
@5 18 say menner abridging, limiting, or dcprivieg the Tuited Scatas
of eny msans of suforcing sy remedy, sitber &t lev or {1 aguity, -
for the breach of any provisions berscf which it would otlervisc hawe.

. (d) Waers the terma of this contract provids fer matters

being done to the sstisfaction of & tepresentative of efthar party
harveto, or for actiocn to be besed vpoo the opinice or conclusiwve
deterninstion of auch o nprouuutty- of sitbhar party bareto, such
terms are not fntended to be snd sball mever ba coastrusd o3 perwit.
ting such satisfaction, opiluicn, or detarmination of such s represects.
tive of sitber party to this comtract to be arbitrary, capricfous, o

wmresscnsdle; and the District, motwithstsndisg esay ethber previsions

4

of the contrect, axpressly reserves the right to velief from end
eppropriats adjustasnt for any such arditrary, cepricions, of
unrsssonadle satisfaction, opinion, or determination.

3
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32. (a) Promptly after the cueuglu and dounn.ot thes
contrect the District shall file and prosecute to & fipal decree,
tacluding ey eppeal therefrom to the highset court of the State 'ol
Cealifornie, fo & court of competant jurisdictica ® specisl procesding
for the judiciel emamination, approval, end confirastion of ths pre-
coedings had for the organization of tbe District end tho procesdinge
of the District Board of Directors ané ¢f the Discrict leadicg up to
and (ncluding the making of this contract and the walidity of the
provisions thereof; and this contract sball mot be binding on the
United States until said District orjanisation, proceedings, and
contract shall have been so confirmsd by a court of competent juris.
diction or pending appellats action 1o any cowrt 4f ground for eppesl
be laid: [Providsd, That aothing berein containsd shall require the
District to sssusr Che redponsibility of prosecuting judicial review
beyond ths highest court of the State of Csliforuia.

(b) Tuis cootract shall bo tedivisible for purposes of
validstion and shall mot be binding on the United States or the
District uoless velideted 1o each and all of 1ts terws and conditions

as emscuted by the partiss.

9
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IN WITNESS WHEREOF, the parties hereto have executed this

contract the day and year first above written.

(SEAL)..Affixed

THE UNITED STATLS OF AMZIRICA

B:Q ﬂ ) &'Mr: /I/ )
Regzwl Direcisflatgion ¢

Bureau of Roclazation




RESOLUTION NUMBTR 121-62

WHEREAS, Vestlends V.ter District and the Buresu of Reclamation,
United States Departmant of the Interior, hava been nogotliating for the
execution of & contract under the terms of which the United States would
provide water servics to this Oistrict from the Sen Luls Unit of the
Central Valley Project; ond |

WHEREAS, the Buresy of loel.-utlon has submitted to Westlands
water Oistrict o draft of contract marked 'R.0, Draft 12/7-1563"" under
the terms of which such service would be provided; and

WHEREAS, This District Is In serlous need of & supplemsntal
water supply; and

WHEREAS, this District was formed In contexplation of the -
acquisition of & supplementa! weter supply from the San Luls Unit of
the Central Valley Project; and

WZALAS, sald draft of contract marked ‘R.0. Draft 12/7-1862"
Is considered by this Board to be satisfectory and that It would be in
the best Interests of this District to axecute ssld contract.

HOW, THERCFORE, BL IT ALSOLVED, that the draft of proposed
contract msrked 'R.0. Draft 12/7-1952'' between the United States ond
Westliands Weter District be, aul.lt s, l;snby approved.

[ L3 1T PURTKER RLSOLYED, that the Mansger-Chief Counse! of
this Ofistrict be, and he 15, herady authorlized ﬁTlmtructu to teks
the necsmsary steps to complete the statutory and other procadures
required to be met prior to the execution of seld contract; and

8C IT FURTKEIR RESOLVED, thet, upon the approvel by the

Secretary of the iInterior of sald form of contract end after .onrwﬂ



a2

by the Collifornia Districts Securities Commission and the voters of
this District, the President and the Secretary of this District be,
and they are, hereby autherized to éxowtc sald contract for and

on beha!lf of Westlands VWater District.

AVES: GIFFDI, DILKIR, BAKER, BENSON, van LOSEN SELS
NOCS: 6ot .
ABSEXT: ROSINSON, THOMAS

STATE OF CALIPORRIA ;
] )
COMTY OF PRESND ) .

STOMART P, SMITH does hereby cartify that he Is the duly eppointed,
qualified and acting Secretary of WESTLANDS WATER DISTRICT, o publlc district
orgenized under the lows of the State of Cullfornis with its offices st Fresno,
Collfornia; that the foregoing Resolution Number 12162 was duly and regutlarly
adopted by the Beard of Directors of WESTLANDS WATER DISTRICT ot a:maeting of 3
Socard of Directors duly called and held on the 10th day of Dacowber, 1862
ot the offlcas of sald WISTLANDS WATER DISTRICT ot which & guorum of saild
Olirecters was present and octln?; end that sald Resolution 1 stitl In full

force mq offect.

e

STCWARY P. SMITH
(SEAL) Secretary, Westliands veter District
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se RESOLUTION No. 125-6°

WHREAS Westlands W.ter District has hesetcfore ecproved 8 provased
draft of contract merked R.0. Draft 12/7-196%, for water servics to this Districe
from the San Luls Unit of the Centra! Velley Project; and

WERLAS, sald form of contrect wes submitted to the Secretary of the
interior for approve! en behalf of the United States; end -

WMEREAS the President of the United States and the Secretery of the
Interior have approved sald draft of contract subject to certein smendments,
which smendments ore Incorporsted In a dreft of sald contract merked l.o..—Oth
12/7-1852, Rov. ¥.0, Jobef3, Rov. VW.0. 1-21<83, and

uqnw. sald draft of contract, s amanded, (s sstisfactory to
Westiands Mster District; end

WIEREAS, sald draft of econtract, under ths provisions of Section 3835
of the Meter Code of California reguires the approval of the Callifornls Dlstricto
Securitios Comisslion prieor te axsavtien. .

8O/, THEALPGRL, BE 1T RESOLVED, that the Board of Directors of Westiord,
Water District do, and It doss, heraby appreve, for anscution, the proposcd
eantract betwesn the United States of Amarica and the Vestlands Water Dl'urlet.
which contract fs marked A.0. Draft 12/7-1852, Rev. V.0. 1=b=63, Rev. V.0, 121G},

8T IT ARTREIR RESAVEID, that the Callfornia Districts Securities Camieslian
be, ond it s, hereby requested to aprrove sald form of contrect merked R.0.

Oraft 12/7-1952, Rev. V.0, l=bsfl, Rov. W.0. 12163, '

88 IT FURTHER REISOLYVED, that Aslph K. Bredy, Mansger-Chief Counse!
for this District be, 8nd he I3, ho:-by suthorized and directed to petition
'_uld Caltfornia Bistricts So.urltlu Comission for such approval and to anscute
all necessary documents for end on behalf of Westlands Water District required
for abtslning such spprove! of the Callfernie Ol-stilets Securities Comisslon.

AYES:  GIFFDN, DIDITA, BAKER, DENSON, ROBINSON, THOMAS, ven LOBIN SELS
moEs: Nomt :
ABSODNT: momt



sralaing,

STATL OF CALIFORNIA )
COUNTY OF PRESNO ”

STEVMART P, SMITH does hersby certify that he !s the duly appointed,
qualified and scting Secretary of WESTLANDS WATER DISTRICT, a public district
'ora';i-ud under the 1ows of the State of California with Its offlces at
Fresnc, Californla; thet the foregoing Resolution Number 125-63 was duly
ond regularly sdapted by the Board of Dirsctors of WESTLANDS WATER DISTRICT
ot & maeting of sald Board of Directors duly called and held on the 11th
day of Februsry, 1563 at the offices of sald WESTLANDS WATER DISTRICY ot
which & quorwm of sald Diractors was present and ecting; and that said ‘
Resolution s still In full force and effect.

DATED: Jume 5, 1963

Secretary, vntlnnds Water District
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Exhibit B
Page 1
UNITED STATES Contract No.
DEPARTMENT OF THE INTERIOR 12,-06-200-45084

BUREAU OF RECLAMATION
Central Valley Project, California

AGREEMENT PERTAINING TO SALE OF EXCESS LANDS

7 3 . /’.,
THIS AGREEMENT, made this ZQZ day of V - [ s 19 ('7,

under the provisions of the Act of June 17, 190 '(32 Stat. 388), and
acts amendatory thereof or supplementary thereto, all collectively
herein styled the Federal reclamation laws, between THE UNITED STATES
OF AMERICA, herein styled 'the United States', represented by the

Secretary of the Interior or his duly authorized representative, and B

Edwin R. O'Nelll and Kristan L. O'Nelll, husband and wi fe

herein styled 'the Landowner";

WITNESSETH THAT:

WHEREAS, pursuant to the Federal reclamation laws, the
United States and the Westlands Water District have entered into a
contract herein referéid to as the District Contract, dated June 5,
1963, a copy of which is on file in the office of said District in
the City of Fresno, County of Fresno, California, of which articles 23,
24, and 25 provide for the execution of certain contracts by owners of

irrigable excess land within the District and the valuation and conditions
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of sale of such land, and of article 23 which, among other things,

provides in part as follows:

No water made available pursuant to this contract shall be
furnished to any excess lands as defined in article 25
hereof unless the owners thereof shall have executed valid
recordable contracts in form prescribed by the United States,
agreeing to the provisions of this article and Articles 24
and 25 of tnis contract, agreeing to the appraisal provided
for in Article 24 hereof and that such appraisal shall be
made on the basis of the actual bona fide value of such lands
at the date of the appraisal without reference to the con-
struction of the Project, all as hereinafter provided, and
agreeing to the sale of such excess lands under terms and
conditions satisfactory to the Secretary and at prices not
to exceed those fixed as hereinafter provided.

WHEREAS, the Landowner is the owner of certain land situated

in the County of Fresno , Califqrnia, and within the territorial

limits of and incorporated into and as a part of, the District; and

WHEREAS, the Landowner, pursuant to article 25 of the
District Contract, has designated as nonexcess land a portion of the
aforesaid land and has filed with the District a written description
thereof ;

NOwW, THERE%%RE, in consideration of tbe.direct and indirect
benefits to be derived under the terms of the District Contract’, as
implemented by this agreement, by all of the lands of the Landowner
within the District, and as an inducement to the United States to make -
water and distribution facilities available to the District for the

2
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excess land of the Landowner, the Landowner agrees and covenants for
himself, his executors, administrators, heirs, successors, and assigns,
all of which agreements and covenants are and each of them hereby is
made & charge upon the excess land of the Landowner to:run with the
title to the said excess land, as follows:

1. Bach terth defined in the District Contract shall, when used
herein, have the same meaning as that which it has when used in the
District Contract;

2. The Landéwner is the owner of excess land situated in

Erasac County, Californias, and particularly described as follows:

PARCEL ONE: That portion of the north half (N 1/2) of Section Seven
(7), Township Eighteen (18) South, Range Seventeen (17) East, Mount
Diablo Base and Meridian, lying southeast of the southeasterly right

of way line of the Fresno Coalinga Road, as sald road is described in
the deed to the County of Fresno recorded September 22, 1924 in Book 492
at Page 41, as Document No. 25290, Fresno County Official Records;

BUT EXCEPTING THEREFROM that portion thereof lying within Butte Avenue,
a deeded road, said Butte Avenue being described in the right of way
deed to the County of Fresno recorded November 8, 1948 in Book 2689

at Page 102, as Document No. 52265, Fresno County Official Records;
containing an ares of} 93 acres, more or less, after said exception.

PARCEL TWO: The southwest quarter (SW 1/4) of Section Eight (8),
Township Eighteen (18) South, Range Seventeen (17) East, Mount Diablo
Base and Meridian, BUT EXCEPTING THEREFROM that portion of the west half
of the southwest quarter of the southwest quarter (W 1/2 SW 1/4 SW 1/4)
of said Section Eight (8) lying North of the south 35 feet thereof;

ALSO EXCEPTING THEREFROM that portion thereof lying within Butte Avenue,
a8 deeded road, said Butte Avenue being described in the right of way
deed to the County of Fresno recorded November 8, 1948 in Book 2689

at Page 102 as Document No. 52265, Fresno County Officlial Records;
containing an area of 140 acres, more or less, after said exceptions.

PARCEL THREE: The southeast quartgr (SE 1/4) of Section Eight (8),

(Continued on page 3a)
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Township Elghteen (18) South, Range Seventeen (17) East, Mount Diablo
Base and Meridian, containing an area of 160 acres, more or less.

PARCELS ONE, TWO and THREE contalning 2 combined area of 393 acres,
more or less. '

(Continued on page )
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Each of said parcels being subject to existing rights of way in favor

of the public or third parties for highways, roads, railroads; telegraph,

telephone and electrical transmission lines and canals, laterals,
ditches, flumes, siphons and pipelines on, over and across said

premises.

Excepting and reserving as to each of said parcels all oil, gas and
minerals and other hydrocarbon substances in and under said land,
together with the right of ingress and egress thereto, as necessary
or desirable, for the exploration, development and exploitation of
all such reserved rights; Provided, that upon exercise of any of said
rights of ingress and egress for exploration, development and exploi-
tation the owner of said mineral rights shall fully indemnify the
surface owner for any and all damages or losses resulting therefrom
or caused thereby. This indemnification provision shall be binding
upon the landowner herein, his executors, administrators, heirs, and
assigns, and any conveyance of mineral rights by the landowner herein
shall specifically contain such a provision for indemnification.

Continued on page 4
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3. The appraised value of said excess land within the meaning
of the District Contract and this contract shall be determined in &
manner to be prescribed by the Secretary of the Interior. At the
option of the Landowner, however, the said value may be determined,
subject to the approval thereof by the Secretary, by tnree appraisers,
one designated by the United States, one designated by the District,
and the third designated by the first two, or upon their failure to
agree by the presiding Justice of the Fifth District Couré of
Appeals of the State of California. Said excess land shall be
appraised at its fair market value, but in the appraisal no value
shall be given such land on account of the existing or prospective
availability of water or service from the Central Valley Project.

The value of the improvements on the land at the time of appraisal
shall be included therein, but shall also be set forth separately in
such appraisal.

4, The Landowner agrees that the land described in article 2
hereof shall be subjecf to the terms of this contract and the terms
of articles 23, 24, and 25 of the District Contract and said articles
are hereby made a part of this agreement by reference.

S. All rights of the Landowner to receive Project water for

his excess land shall be subject to the provisions of the District

Contract and this contract.
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1 6. Tnhe Landowner agrees that if and when any or all of the :i--d
‘2 described in article 2 hereof is sold by or for him, it will be sold
at prices not exceeding the appraised value thereof as fixed pursuant
to the procedure set forth in article 3 or as said appraised value may
5 be modified as hereinafter provided, plus the appraised value of the
6 crops growing on said land at the date of sale. The value of crops
7 growing on the land at the date of sale shall be included but shall

8 be set forth separately in the appraisal.

9 7. If an appraisal has béen made pursuant to article 3 brior to
10 the sale of the land described in article 2 of this agreement, either
11 the Landowner or the United States may require that said land or any .-
12 part thereof be again appraised at any time prior to the sale thereof,
13 and such appraisals shall be made as provided in article 3 hereof.

14 The cost of the first two appraisals of each tract of excess land

2 15 shall be paid by the United States. The cost of each appraisal there-
16 after shall be paid by the party requesting such appraisal. The value
i 17 established by any new appraisal shall supersede the value established
18 by the existing appraisal on the date of the receipt of a registered
i 19 letter to the Landowner notifying him of said new appraisal.
% 20 8. None of the excess land described in article 2 hereof shall
; 21 _ be entitled to receive water nor shall service be made available to
22 such land pursuant to the District Contract, except while owned by the

5

\
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Landowner, unless the same shall have been s0ld to a person who, as
the owner of such land, is qualified as a nonexcess Landowner to
receive Project water under the provisions of the Federal reclamation
laws, the District Contract, and this agreement in full compliance °
with the provisions thereof.

9. When any of the excess land covered by this agreement shall
have been transferred in accordance with the provisions hereof to a
person who, as the owner of such land, qualifies as a nonexcess
Landowmer under the District Contract, the land so transferred shall
thereupon be subject to and governed by the terms and provisions of
said District Contract applicable to nonexcess lands.

10. The terms "sold" and ''transferred', as used in articles 6,
8, and 9 of this agreement, include conveyance by way of bona fide
gift, dividend, or otherwise, if the consideration; if any, received
by the Landowner does not exceed the appraised value as determined
pursuant to article 3 hereof or the reappraised value as determined
pursuant to article 7 hereof.

11. The Landowner hereby irrevocably makes, constitutes, and
appoints the Secretary of the Interior, United States Department of

the Interior, his true and lawful attorney for him in his name, place,

-and stead, to sell and transfer at any time following the expiration

of a period of ten years immediately following the date of execution

6

Book 5710 Page 648
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of this agreement, all of his then right, title, and interest in and
to any or all of the excess land described in article 2 hereof, owned
by the Landowner, beneficially or otherwise, by such instrument as may
be agreed upon between the Secretary and any other parties: Provided,
That such sale shall not be made at a price which is less than the
appraised value as fixed pursuant,to the procedure set forth in
article 3 hereof, or such appraised value as amended pursuant to

article 7 hereof: Provided further, That such sale of said excess

land shall be only for cash or upon terms satisfactory to the Landowner.

The Landowner gives and grants irrevocably unto his said attorney full
power and authority to do and perform all and every act and thing
whatsoever requisite and necessary to be done to transfer title to
said property, as fully to all intenﬁs and purposes as the Landowner
might or could do if personally present, with full power of substitu-
tion or revocation, hereby ratifying and confirming all that said
attorney or his substitute shall lawfully do, or cause to be dome,
by virtue of these prﬁggnts.

12. In the event that the Congress of the United States repeals
the so-called excess-land provisions of the Federal reclamation laws,

this agreement shall no longer be of any force or effect, and, in

. the event that the Congress amends the excess-land provisions or other

provisions of the Federal reclamation laws, the United States agrees,

7
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at t?e option of the Landowner, to negotiate amendments of the appro-
p;iate articles of this agreement, all consistently with the provisions
of such repeal or amendment.

13. In the event that the District Contract shall not become
effective, or, through no breach on the part of the District, should
terminate prior to the expiration of the term thereof, then this
agreement shall also terminate: Provided, That any recordable contract
relating to the excess land described 15 article 2 hereof shall simi-
larly provide that the power of attornmey conferred upon the Seéretary
for the disposal of said land shall become effective ten years from
the date of the execution of this recordable contract: Provided further,
That the computation of the ten-year period prescribed in article 11
hereof shall not include any year or years in which water or service
from the Project may not be available to the land involved through no

fault of the District or the Landowner,

&
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IN WITNESS WHEREOF, the parties have caused this agree«

ment to be executed the day and year first above written.

THE UNITED STATES OF AMERICA

LANDOWNER

' ¢ . ) °
chiond Q%) Sdent R-Ohet?
Kristan L. 0'Neill Edwin R, 0'Neill
Address_Pp,_ 01, Box 787

Q

ACKNOWLEDGMENT

STATE OF CAL'Q‘ORNIA )

COUNTY OF Shnddy &~ ) °°°

On this /2 day of QU';.

\
MICHAEL J. , ersonally appeared E‘dl{ 34@ @Zg_&w
ML%L he person whose name is last subscribed to the

within instrument and acknowledged that he executed the sa‘me.

R 19( / ., before me,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed

my official seal the d%y and year in this acknowledgmenﬁ above written.
’

3 MICHAEL J. O'NEILL R
(SEALE "; NOTARY PUBLIC - CALIFORNIA
PRINCIPAL OFFICE IN
FRESNO COUNTY

County oﬁm, State of
e

My commiseion exiaites

MY COMMISSION EXPIRES APRIL 19, 1972

9
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UNITED STATES Contract No
DEPARTMENT OF THEZ INTERIOR 14.06-200-20204
BUREAU OF RECLAMATION
Central Vslley Project, California

CONTRACT BETWEEN THE UNITED STATES AND WESTLANDS

) SWATER DISTRICT PROVIDING POR THE CONSTRUCTION OF
\ ~A _WATER DISTRIBUTION AND DRAINAGE COLLECTOR SYSTEM

THIS CONTRACT, made this 19t day of April , 19 65"

in pursuance generally of the Act of June 17, 1902 (32 Stat. 388),
and acts amendatory thersof or supplementary thereto, all collocttuly
hereinafter referred to as the Federsl reclamstion lavs, between THE
UNITED STATES OF AMBRICA, bhereinafter referred to ss the United States,
and WESTLANDS WATER DISTRICT, hereinsfter referred to es the Districe,
a political subdivision of the State of Californis, duly orgenised,
existing, snd acting pursuant to the laws thersof, with its principal
place of business {n Presno, Cslifornia,

WITNESSETH, That:

BIFLANATORY RECITALS

WHEREAS, ths United States fs comstructing and operating
the Federal Central Valley Projsct for the purpose, among others,
of furnishing water for irrigstion, municipal, domestic, and other
beneficial uses; and

WHEREAS, the United States will furnish Federal Central Valley
Project water to the District pursuant to Contract No. 14+06-200-495-4A,
dated June 5, 1963, or as it wmay hereafter bs amended, renswed, oF

extended; ngd
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VHEREAS, the District, in order to utilise {ts ground-water
supply and the water supply made availadle under tbe water service
contract and such future contracts as may be made htvun. tha tnited
States and the District, desires that 8 vater distridbution and dratnage
cﬁ_}lutg: system be constructed for the District by the United Scetes
acting by and through the Buresu of Reclamstion, United sintoo
Department of the Interior, pursuant to the Pedersl reclamstion laws;
and

WHERRAS, tho‘.bu.ttle't has ceaotructgd_ s porug.i “»f the water
distribution facilities vequired for the operation of the distribution
systes; and

WHERRAS, 4t s desirable and in the interest of the United
States snd the District that the fszi{lities constructed by the District
for water distridbution be acquired by the United States for inte-
gration vith the distribution systen; cnd

WHEREAS, the United s_enu.u.,gtj__nn; to undertake the
construction of the aforementioned water distribution and drainage
collector system under the conditions hersinsfter set forth;

NOW, THEREPORE, in conafderation of the mutual and dependent
covenants herein contained, it is agreed as follows:
| pErnirTtons
1. When used herein, urless nthervise distinctly axprassed, or
unt(utly {ncompatible with the intent hereof, the term:
2
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(s) “Secratary" or ‘Contracting Officer” sball @san the
Secretary of the Unftuod States Department of the !nuuor.o:

his duly authorised represcntative;

() “ho)oet" sha'l mecan the hdoul.c»tux Valley Project, .

California, of the Bureau of Raclamation; o

(c) “year" shall muian a calendar ysar;

(d) "distribution systos” shall mean & water distridbution
and lateral systes, primarily of closed pips, including fecilities
for the integration of ground with surface vater supplise, and &
drainage collector syston and related facilities to be constructed
under the toerms 0f this contrace; '

(e) "water service contract” sball msan the comtract of
June 5, 1963, No. 16-06-200-495-A, or 88 {t msy hereafter be
azanded, rvensved, or extended, between the United States and the
District providing for woter ssrvice to tha District froa the

San Luis Unit of the Cencral Valley Project.

CONSTRUCTION OF DISTRIBUTION SYSTEM AND LIMIT OF EXPENDITURES THEREFOR

2. (a) To the extent that funds may nov or heresfter be availadle
by appropristion ud sllocation for the purposes sat forth hevein, Sbe
Uniced States will expend toward construction of o distridution system
(genarally as tuu:n:“ in Exhibit A) & sua not ln c:auu <f Jne
Huadred Fifty-Seven Millfon Forcy-Eight Thousand Dollars (.0157.0“.000).

— . | 3 —
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or 80 muth thereof as the Countracting Officer dsams ucciu_ry for the )
ompletion of the discribution systemn, Said distribution systen will
not include the San Luis Canal or the San luis Canal zight-of-way

cxcapt facilities and structurcs for bhandling water after delivery
thereof to the District at thc delivery points establiohed furoulnt c;~'
ihe water service contract. Tae United States and the Districe will
cxert their best sfforts to cxpecdite the completion of lﬁeh features,

(b) The distrioucion system will be constructed so as ¢o
provide facilities for the dolavery of water from the San Luis Cansl ©
to such units of & total of spnroximstely 400,000 acres of irrigadle
-aad as mutuslly agreed upon by the District and ths Contracting
Officer prior to the award of the construction contract for ths ares
to be served.

(c) Facilities to b: constructed will be ssparstec into
:ons:rqf;&ggﬁggggg:; The goncral type and layout of the distzidution
systes and the portions theceof to be included Ln each construction
group shall be sudbject to revicwv and approval by the District evidenced
by & resolutfon of the District's Roard of Directors prior to the

cozmencement Of construction of cach such construction group of the

disczibution system. Construction group 1 sball fncluds sudstantislly

0 e amt e

all of the water dfstridntion ‘aci] :fes, dra'rape eollactor ‘acilities,
and works for the Lntegration of ground with surface vmtir. sll as tufe
tislly required to ssrve the area substantially as delinsaced on Rxhibit A,

[

. oo o
. e
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Construction groups 2 and I3 slall includc edded portions of the dis-

.triducion eystex on which sub.cquant conutruction L4 started no later

than June 30, 1974, end June 30, 1979, to'poe'ttnly. except 48 Pro-
vided in Articlo &(b) horcof. Changcs in capscity, opcct.uc'au.om,
iocations, lengths and alipnn.nts, es moy in the opinfon of the
Contracting Officer be expodiunt, economical, necessary, .or acvisadle .
$> tho extent that such chaages do not substantiaelly changse .thc basic

character or service capabilicy of thoe facilities theratofors approved

_ oy the District, may bs mads wuring the progress of the work after

caaouzuu;m vith the Distric:.

(¢) The Unitod Statcs and the District sball cooperate
c.oscly 4n the prepnu:ioa of tic plans, designs, specifications,
=.thod of contracting, and revicvs of abstracts of bids for cotstruce
z.on of the distridbution syctum and District Tepresantativas ciy ot
-3y Sims consult with the Corcructing Officer or his designat.ic
rcprcu:;uuvu on such mattess.

(o) Quarterly progress reports on design and construsties,
ancluding eosuvmnot. in tue Jors normally used by the Unised
States wvill be furnished to the District. By veports and joint con-
icrences, the District shall be kept informad of ths prograss on 8nd
ccats of the facilitiss. The United States will furnish ether re-
lited {nformstion 1n £t8 posscssion as may be veQuastaed by the District.

S
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“The United Stetes and tbe District will conduct cost auditing ezami-

nations and conferences as msy bs requested by the District, ; —
DISTRICT PACILITIES TO BRE ACQUIRED BY THE UNITED STATRS

3. The United States shall scquirs for the construction of the
éistridbution system such nto't distridbution pipelins facilities, tn-
cluding sublaterals comstructed by the District as are usable as an
integral part of the distribution systesm, which pipeline extends |
from a point approximately two (2) miles west of the sastarly boundary
of the District along Adams Avenus to the right-of-way of the Sas laufe
Canal. The amount which the Unitsd States shall psy for such hcilt-
ties, including rights-of-way, shall not exceed the lesser of (s)
the cost which the United States would bave fncurred £f it bad con-
structed & line snd sublaterals to serve the sams ares, or (b) the
cost {ncurred by the District in the construction and operation and
msintenance of said ferilities less the amount attributable to such
facilities recetived from the United States in paymant of water
transportstion for preconsolidstion purposes pursuant to Cootract
No. 14-06-200-316-A.

PAYMENT BY DI1STR
&4, (a) Tbe District shall repsy to the United States ths actusl

cost of the distribution system constructed and acquired pursusnt to
Articles 2 and 3 hereof, but in no event sbsll the total cost imcurred
é

°
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by the United States for the distribution eystes exceed One Musdred
Fifty-Seven Million Forty-Bight Thousand Dollars ($157,048,000).

(b) The construction cost of construction group 1 described
in subdivision (c) of Article 2 shall be paid by the District in
eighty (80) succeassive semiannusl {nstallments psysdle oo Jsnusry 1
and July 1 of esch year beginning in the year following eqli:tn of
said group to the point where all the laterals and sublsterale of such
construction group and substantially all otber fscilities for o;gh
construction group can be put in ssrvice for the delivery of water, os
announced in writing by the Contracting Officer pursuant to Article 24.
Each of the first ten (10) peymente sball be for one ons-bundred and
sixtieth (1/160thb) of the construction cost of ssid group 1 and eacd of
the remaining seventy (70) psyments shall be for one-ssventieth (1/70th)
of the remainder of the cost. The construction cost of subssquent coun-
struction groups shall be paid in eighty (80) successive eQual oemi-
annual tnstsllments paysble on Jenuary 1 and July 1 of each yesr. The
first instellment with respect to construction groups 2 and I shall
becoce due and payable on January 1 of the year following completion

of construction of the respactive construction group to the point whare

‘a1l the latersls and sudleterals of such construction group and sudb-

stantislly ell other facilities for such construction group can be put
in service for the delivery of water, 8s smnounced fa writimg by the
Contracting Officer pursuant to Article 24, If the sctual cost of any

7
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aroup shall not have been determined by the Contracting Officer when
the first construction obligstion {nstallment for such .roﬁp shall

have become due hereunder, he shall announce the estimated construction
cost. Such estimated construction cost shall govern the amount of

the installments hersin veferred to until such time 88 the sctusl con-
struction cost can be determined and a itntc-nnt thereof furnished to

the District. When notice of the actusl construction cost has been

"given to the District, installments coming due therssfter from the

District shall be adjusted to reflect any difference between the
estimated cost and the actusl cost of construction. 1lf after Jume 39,
1979, it {s determined that facilities to cooplete the distridution
system, pursuant to Article 2 hereof, are required by the District i(n
sddition to the facilities in construction group 3, such additional
facilities may with the consent of the District be constructed by the
United States and their cost added to the unpsid balance of the cost
of construction group ). The remainder of payments to be made by
the District for construction of group 3 shall be adjusted to cover
the total cost of the additional facilities within the repaymsot period
for that group. ‘

(c) The Contracting Officer may at any tims in bis die-
cretion, uvpon request of the District evidenced by s cortified
copy of a resolutien of the Bosrd of Directors of the District, provide

8
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for dates upon which esenfanmual fnstallsents of ths construction cost

—ohall become dus and payadle other than and Sn iieu of those 'duu

fixed for the payment of such semfannual tnstallments as provided in
subdivieton (b) of this article.

(d) When the Contracting Offficer notiftes the District &n
writing that total expenditures have been made to the limit determined
pursuant to subdiviston (a) of this article or so much thereof as the
Contracting Officer considers necessary and useful for ths censtrction
of the distribution system, the distribution systes shall alse be
deemed to have been cowpleted within the msaning of this eontract.

ACQUISITION OF LANDS AND INTERESTS IN_LANDS

S. The Unfted States will fmvoks a1l legal and valid reservations of
rights-ofevay under acts of Congress, or othstwise reserved or held by (t and
svailable for the purposes of this contract. The United States reserves the
vight vhere righte-of-way are thus fnvoked to reisturse ths owner of the
servient lands for the valus of the lands end tha value of fsprovemsnts
which ssy be destroyed, and the District sgrees that the Unfted States may
tnclude such disbursement together with any others that msy be suthorised by
tha fongress n the cost of the distritution systes £o be vepaid by the
District. Ths District agress to convay- to the United States, On the

nqu:lt of tha Contracting Offices, without coet, ths esasurscted
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fee siwple title to any and all lands owmed by it, or perpetusal
sssements thearein, required for right-of-way, comstruction, or other
velated purposes, Where rights-of-way are required for works berein
sgreed to be constructed by the United States and such rights-of-wey
are not veservad t? the United Scatss under acts of Congress or
otbervise and the lands over which such rights.of-usy are required

are not then owned by the District, then the District éu Tequest

Of the United States agreesd that it will acquire such lands or perpetual

essemsnts therein, using fn comnection therevith such forms of con-

tracts, desds, and othar nacessary papers &8 may be required dy the

United States, and purchases shall be only at prices eha't are sstisfactory

to the Contracting Officar, Title may be taken directly in ths oams of

the Unfted States or by the District and then transferred to the

United Scates and on procuring exscution of the nmecessary contracts,
deeds, and otber papers they shall be transmitted by the District to
the United States by whow payment will be made after title has beern
found satisfactory to the Contracting Officer. BExzpenses fincurred by
the District in connection with acquisition provided for hereinm, te

the extent approved by the Contracting Officer, sball be paid to the

" District on thbe basts of quarterly ststements eubmitted at the close

of esch quari..r of the year and shall be chargsable as part of the

construction costs.

10




[ AT B N . B

10
. 11
12
13
14
15
16
17
18
19
20
21
22

OPERATION AND MAINTENANCE OF COMPLETED PORTIONS OF SYSTEM

-6, Whenever, prior tu the transfer of operation and msintessnce
of the distribution systes, or any ﬁoruon tbereof, to the District as
provided {n Article 7 hereof, the Contracting Officer determines that
any portion or portions of tin system being constructed by the United
Stetes may be utilised for {ts intended purposes witbout interfering
with the construction of the remsinder of the distribution oyu-.- be
will so notify the District in & written notice stating ths period of °
aval{labilicy and the sstimated cost to the United States of supervising
the operating and maintaining of such portion or portions of tbe system
by the District during such period. If tha District desires that such
portion or portions of the systes so be utilised, it sball give the
Contracting Officer written potice thereof and shall make payment in
advance to the United States of said estimited cost of ssid supervision
of operation and maintenancs., Thereupon the District will et icts own
expense operste and msintain said portion or portions of the eystes
under supervision of the United States. The United States st any
time may terminate the use of said portion or portions of the system
4f the Contracting Officer determines that such use is faterfering
or will t{nterfere with the construction of the distridution systes.
The District shall contribute all labor snd materials toward tbs
operation and maintepance of the portion or portions of the systeas

11
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being utilised. 1f the actual cost to the United States of operating
and maintaining said portiocn or portions of the system emcesds the
estimsted cost paid (n odvanc.c by the District, the District shall
pey the difference upon receipt of a written potice thereof, If setd
actusl cost 1s less than said estimited cost, the difference shall 'n
the option of the District either be credited upon futurs psymsnts
due to the United States or be refunded to the District.

TRANSFER OF OPRRATION AND MAINTENANCE T0 DISTRICT.-
UNITED STATES TO BE MELD HARMLESS

7. (a) Upon completion eof construction of each construction
group of the distribution systez or such earlier date as may be agreed
upon by the Contracting Officer and the District, the District shall
accept the care, operation, and maintenance of such group or any part
thereof descridbed in a transfer motics to be furnished to ths District
by the Secretary. The District, without axzpsnse to the United States,
shall care for, operate, and maintain such transferred works in full
conpliance with the terwms of this contract and the water ssrvice
contract, and in such msnnsr that said tuu_urnd works shall remain
in good and efficient condition. The District aleo agreess, upon the

effective date of the transfer notice, to sssume all obligations of

‘the United States under any contract or contracts gelating to the

crossing of the distribution system facilities in, over, along, or

scross land or rights-of-way of pudlic utilities, the Stete of Californis,
or agencies thersof. The District will use all proper msthods to secure
the economical and beneficial use of the water deliversd by mssns of

the distribution system.
’ 12
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(b) At any time prior to full psymsnt of the con-
struction costs that the Contracting Officer determings that the Districe
has not cared for, operated, maintained, or delivered water fros

transferred works in the mannsr as aforessid, the Unitad States msy

-assums ths control of the distribution systes and appurtenast works

and all equipment, materials, and supplies used, acquired for uss,

and useful in the operstion of the distribution systes, and shall
operate and maintain such works, and the Dietrict hereby agress to
surrender possession of said worke. The worke so taken back for
operation snd maintensnce by the United States msy bs retransfarred

to the District upen furnishing the District nimety (90) days' written
notice of intention to retransfer. If any works ars taken back by the
United States at such tims that funds for the operation and msintenancs
cannot ba advanced im accordance with ths procedurs st !ou_l; in .
Article 8 hareof, the District barsdy agrees, on ths baais of statamsnts

of estimates to be submitted by the Contracting Officer, to advance

sufficient funds to provids for the opsrstion end maintenance of such

works until such funds cen be provided under the procedurs set forth

as aforesaid in Article 8 bereof.
13
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(c) Mo substantial change in any of the transferved works
sball be made by the District without first edtaining written cemsent
of the c_ontucung Officer. The District shall msks prowptly aoy asd
all repairs to the transferred works which {n the epiaton of the ~
Contracting Officer are deemed mecessary for the proper care, operatios,
and saintenance Of the sams. If at any time in the opinion of the
Contracting Officer any part of the transferred worke sball from sny
cause be &{n & condition unfit for ssrvice, he msy order that the
vater be turned out and shut off from that part of the distridution
system until {n his opinion such property 18 put in proper condition
for service. In the event tba District seglects or fails to make
such repairs, the United States may cause the repairs to be made and
say charge the cost thereof to the Districe, which charge the District
shall psy in the manner provided in Article 9 bhereof. The District
shall provide for tbe collection of sufficient eperation and msinte-
nance or toll charges to pay 8ll such bills to Che United States within
the time stated herein in addition to providing the mecessary funds to

meet the othet obligatiocns of the District.
14
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(d) Tbe Contracting Otlthr may fros time Co tims cowse
as sppropriste inspection of the transferred works snd of the beoks
end records of the District to be made to ascertain whether the
requirements of this contract are being satisfectorily performmd by
the District. Such fmspections may include physical faspection of
all propacties ;nd sudit of the books and records of the District.
Any such inspection or audit shall, except in case of amsrgency, be
made after written notice to the District .gd the actual expense thereof
shall be paid by the District to tbe United States i the mannsr pro-
vided {p Article 9 hereof.

(e) WMo liedility shall accrus against the United States
and 1ts officers and employses because of damsges arisfog out of eor
in any manser connected with the care, operation, and msintensace of
the distridbution system by the District. The District beredy relesses
the United States and agress to hold it free and harmless and to
{ndemnify {t frou all damsge claims that may result from operation aand

maiotenance of transferrad works.

1s
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ESTIMATED COST OF OPERATION AND MAINTENANCE TO BE PALD IN ADVANCE
8. (s) During the time thst the distridution system or-eny

rart thereof is being operated by the United States ss provided (n
Article 7(b) hereof, the District will pay {n advance to the United
states not later then January 'l, upon estimstes therefor to be
turnished by the United States on or before September 1 mext preceding,
the estimated cost of operation and ssintenance for such yesr. The
District in addition shall contribute such labor and msterials toward
the operation and maintenance of the distribution system or any
portion thereof as may be requested by the Contracting Officer. The
surplus of sny amount sc advanced by the District for operation and
maintenance by the United States during sny year shall bs credited on
future estimated cost of operstion and msintenance by the Uanited
States,

(b) WVhenever in the opinion of the Contracting Officer the
smounts availadble frow paysents made by the District of the estimated
annual operation and maintensnce charges will be inadequate to operate
and maintain the distridution system properly to the end of any yesr,

he may give vritten notice to the pt.tttct. hereinafter referred to

_ as the supplementsl oﬁcrnttou end msintensnce charge notice, stating

16
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therein the amount of additional advance payment of funds vequired
for such operation and maintenance, and the District shall pay the
amount thereof on o; before the dates specified in such supplementsl
operation and maintenance charge notice.

(c) Any amount of said operation end maintensnce psyments
by the District for any yesr remsining unexpended snd unobligeted in
the possession of the United States on the effective date of re-
transfer of the distribution system, in whole or {n part, te the
District for care, operation, and msintenance, in sccordance with
Article 7(b) hereof, shall be refunded to the District,

(d) To the extent that the distribution systes {s opersted
and maintained by the United States, there shall be included as s part
of the operation and maintenance costs such items for adminfistration,
supervision, inspection, veplacement, and general expenses as properly
are chargeable to such work in the opinion of the Contracting Officer.

DISTRICT TO PAY CERTAIN MISCELLANEOUS COSTS RELATING TO TRANSPFERRED WORKS

9. In addition to the other psyments to be made by the District,
as provided by this contract, the District shall pay to the United
States on or before April 1 of the year following that 4n which the
same shall have been incurred ard a statemsnt thereof furnisbed by the
United States, the following costs:

17
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-~ (1) Such ftems of cost Incurred by the linited States

in connection with the distribution system for mlatlttltiu,

supervision, and inspection during the ;t-' ths distribution

systes {s operated and maintained by the District and for the

period covarsd by the statament; end

(11) The cost of repairs to transferred works msde by
the United Stetes as provided in Article 7 hereof.
COMPUTATION OP CO8TS

10. The srtual comstruction cost of the distribution systex to
be repsid to the United States by the District shall embrace all ex-
penditures by the United States of whatsoever kind {m comnecties with,
groving out of, or resulting frewm work performmd in compection with
the distribution system, focluding but not limited to the cost of
labor, material, equipmest, enginesring and legal work, superin-
dence, sdministration and overbead, rights-of-wsy, property, wbether
purchased from the District or others, and damage of sll kinds, and
shall include all sums expended by the Buresv of Reclamstion in
surveys snd {nvestigatiocns im connection with tbe distribution systes,

both prior to and after the emscution of this contract, and the expense

-.of all soil investigstions end otber preliminmary work. Tha determi-

nation of what costs are properly chargeable bersunder and ths amount

thereof shall be made conclusively by the Contracting Officer.
18
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ACCUMULAY ION AND USEZ OF_RESERVE PUND
11. (o) Genersl. Commencing with the ysar tollowing the year

of completion of constru tion group 1 as provided in nubdtvt;tcn (c) of

Article 2 hereof and continuing until all construction charge obligstions

to de patﬁ to the United States under this contract are paid {n full,

the District shall sccumulate and maintsin & ressrve fund, which will

be availadle for use in the manner, for the purposes, and i{m the circum-

stances hereinafter sat forth as follows:

(1) During such time 89 the distridbution systes
constructed hereunder is operated and maintained by the United
States in accordance with the provisions herein, the veserve
fund shall be available for use by the United States for the
purposes specified in this article;

(14) At the option of the District, the reserve fund
may be invested to the extent parmitted by lav, provided that
such reserve fund may bs made svailadle within s ressonable time
to mset the expenses for the purposes for wnich t wan sccumu-
lated; and

(114) Prom time to time, a8 veQuested ny either party
to this contract, the reserve fund proviaions may be recensidered
and changed by sutual sgresment of the parties,
"(b) DReserve Pund. The reserve fund shall consist of scousl

deposits by the District of not less than Pifty Thousand Dollare ($50,000)
19
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~ to & specisl account crested by the District for the purpose. Such

snnual deposits shall costinus until ths amount fn the Teserve fmd

15 not less than Two NMundred Fifty Thousand Dollare ($250,000). Wher-
ever oaid reserve fund 1s veduced belovw Two Hundred Pifty Thousand Dollars
($250,000) by expenditures therefrom, it shall be restored to ao:'bl-ou
than the amount set forth above by the sccumuletion of annual deposits
at 8 sinisun rate of twenty parcent (201) of thst amount, Rxpecditures
shsll be made from such fund enly for meeting extraordinary coets of
cars, operation, ma{ntenance, vepair, snd replecemsnt of the distri-
bution systen 1nclud.u; Project features operated and msintained by

the District, and !o‘t care, operation, and maintenance during periods
of epecial etress, such as msy be caused by drought, burricane, storms

or other emargencies,

AGREED CHARGES A GENERAL OBLIGATION OF THME DISTRICT-.TAZABLE LANDS..

LEVY OF TAXES AND ASERSSMENTS-oPIXING OF BATES AND TOLLS

12, (s) Tbe District ss & whole §s obligated to pay to tha
United States the cbarges becoming due &8s provided 1o tbis contract
notvithstanding the defsult {n the paymsnt to the District by fodi-
vidual water users of assessments, tolls, or other charges levied by
the District. The lands which may be charged with any tazss or
assessments under this contract are beredy designated and described
a0 all the lands 4n the District,

(d) The District shall csuse to be levied and collected all

necessary tazas and assessments asd will use sll of the suthority asd
20
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vesources of the District to make in full sll payments to be made
pursusnt to this contract on or before the date such psyments become
due and to meet its other obligstions hersunder. The District may,
either or both, require the payment of toll charges or levy uuugc_nu
to meet its obligstions hersunder.
ALL BENEFITS CONDITIONED UPON PAYMENT

13. Should any assessment or -Enouunu levied by the District
agsinst any tract of land or water user in the District and required
to meet the obligations of the District under this contract bs judiclally -
determined to be frregulsr or woid, or should the District or tts
officers be enjoined or restrained from gktng or collecting any
assessments upon such land or from such water user &s provided for
herein, then such tract or weter user shall have mo right to any of
the bensfits of this contract, and mo use shall be made of the die-
tribution system for the benefit of any such lands or water user,
except upon the payment by the lendowner of his sssessment or a toll
charge for the use of satd distribution system, notwithstanding the
existence of any contract batwesn the District ené the owner or
owners of such tract, Contracts, $f sny, betwaer the District and

the water user involving service from said distridution system shsll

- provide that such use shall be subject to the terms of this contract.

It 1o further sgraed that the paymant of charges at the rates ond
a1
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upon the terms and conditfons provided for herein 4s & prerequisite
to the right to service from said distribution system, end mo {r-
regularity in levying taxes Or asssssments by the Dletrict mor lack
of authority f{n the District, whether affecting the validity of
District taxes or asscosments or not, shall be held to authorise or
permit any water user of the District to demand or receive ocrviec
made svailable pursuant to this contract unless charges at the rates .
and upon the terms and conditions provided for hersin have been paid
by such water user,
REPUSAL OF SERVICE IN CASE OF DEPAULT

14, No service from the distribution system shall be furnished
to the District or by the District to or for the use of any lands or
parties therein during sny period in which the Dietrict may be in
arrears in the sdvance and other payments of opersation and maintensnce

costs or for more than twelve (12) months {n the payment of con-

struction charges accruing under this contract. No water made availsdle

pursuant to the water service contract and no service from the dis-
tribution systen shall be fumished to or by the District to any lands
or parties which are in arresrs {n the paymsnt to the District of any
assessmwnts, TEtes, tolls, or other charges levied or estadlished dy
the District for the purposs of providing ravenues to meet paymsnts by
the District to the United States pursuant to Articles 7 and 9 hereof

22
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or are in arrears for mcre than twelve (12) months in simllar Paymant

to the District for the purpose of providing revenues to meet WL

by the District to the United States pursuant to Article & hereof.
EENALTY POR DELYNQUENCY IN PAYMENT '

15. The District shall pay a ponplty on installments or charges
which become delinquent computed at the rate of one-half of one percent
per month of the amount of such delinquent installments er charges for
oach day fror the date of such delinquency until paid: [Frovided, That
no penalty shall be charged to the Distriet unless such delingquency
continues for more than thirty (30) days.

) BOOY.S, RECORDS, AND REPOXTS
16. 7The District shall establish and raintain accounts and other
books and records pertaining to its financial transactions, land use,
crop production, water supply, water use, changes to the distribution
system, and to such other matters as the Contracting Officer may re-
qQuire. HReports thereon shall be furnished to the United States 4in
such form and on such date or dates as may be required by the
Contracting Officer. Each party shall have the right, during office
hours, to‘c:mim and make copies of the other pariyls boslz= oo
official records relating to matters covered by this gontract.

a3
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CHANGES IN ORGANIZATION OF DISTRICT

17. While this contract s {u effect no changs, extept as
provided for {n the water service contract, shell be made 1o the
District efther by inclusion or exclusion of lands, by partisl or
total consolidation or msrger with another district, by procesdinge
to dissolve, or othervise, except upon the Contrecting Officer's
written assent thersto.

IIfLE 70 RDUDN IN THE UNITED STATRS

18. Title to the distribution system constructed by the United
Ststes pursuant to this contract ohall be and remain in the name of
the United States umt{l qtlutvtu provided for by ths Congress,
notvithstanding the transfer hereafter of any of such werks te the
District for opesration and maintensnce.

TRANSTER OF CARKE, OPEMTION, AND NAINTENANCE OF SAN LUIS URIT

19. The United States may transfer the San Luis Unit of the
Central Valley Project or sny portion thereof, other than distri.
bution system, to the State of Celifornia for cars, operstion, and
maintenance and such transfer shall mot sffect the rights er obdli.

gations of either party to this contract,

IARD INELICIELE TO RECEIVE WATER UNDER THE WATER SERVICE

- CONTRACT NOT TO RBCEIVE WATRER SERVICE THROUGH THE DISTRLBUTION SYSTEM

20. Mo water shall be delivered through the distridution system
to any lands or persons mot eligible under the terms of Articles 23, 24,
and 25 of ths water service contract to receive water made cvailsdle
pursuant to that cootract.

26
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CONTINCENT UPON APPROPRIATIONS OR ALLOTMENT PUNDS

21. The expenditure of any monsy or the parformsnce of any work
by ths United States harein provided for which may vequirs appropri.
ations of monsy by the Congress or the allotment of funds shall be
contingent upon such sppropristions or allotmsnt being msds. The
failure of the Congress sec to sppropriste funds or the sbsence of an
alletment of funds shall mot relieve the District from asy ebligaticns
then accrued under this contract, and 8o 1iadbility shall sccrus to the
United States in case such funds are sot sppropriated or allotted.

RULES AND EXGULATIONS

22. The Secretary reservas the right to make, after consultaties
vith the District, such rules and regulations consistent_with the_pro-
vistons of this contract, ths laws of the United States and the State
9! Caslifornia, and to add to and modify them as msy be deamsd proper

and necessary to carry out this contract, 4nd to supply becessary

details of its aduinietration which are not covered by express pro-
vistons of this contract. The District agress to observe such rules
and vegulations,
QTFICIALS WOT TO REWEPIT
23. (a) Mo Mesber of or Dalegate to Congrass or Rssident
Comm{esicner shsll bo sdaitted to any shars or part of this comtract

or to any bensfit that mey arise berefros, but this pestriction shall
23
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not bs construed to extend to this contract {f made with a corporation
or campany for {te genaral benefit.

(b) WMo officis)l of the District shall receive any benefit
that msy arfse by veason of this contract other than as & lendowner

within the District and in the same manner ss other landownsrs within

the District.
NOTICRS

24, Any notice or smnouncement which ths previsiens hsreof con.
teaplate shall be given to ons of the parties bereto by the other
shall be deemd to have been given {f deposited {n the United States
Post Office on the part of the United States in & franked or postage-
prepaid envelope addressed to the District at ite office in Presno,
Celifornia, and on the part of the District in & postage-prepaid
envelope addressed to the Buresu of Rsclemstion, United Btates Departesnt
of the Interior, Sacramento, Californis, ©or such othar address as fres
tims to time mey be designated by ths Contracting Officer in a written
aotice to the District: JProvided, M. That this article shall

not preclude the effective service of amy such mnotice or sanouncessnt

by other msans,

ASS IGRMENT-<VAIVERS .. REMEDIRS WOT RXCLUSIVE

25. () The provisions of this contract shall apply to and bind

the successors and assigns of the respective parties, dut ne sssignment
26
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or transfer of this comtract eor any part tharesf or faterest therein

shall be valid wmtil aad wmless spproved by the United States,

— (b) Any weiver at any tims by efther party to this contract

of Sts rights with respect to & defeult, or sny other mstter arising
io comnection with this contract, shall sot be deomsd to be & weiver
with respect to any subsequent default or matter.

(c) Bothing contained {» this centract shall be construsd
80 {n any manner abridging, limiting, or depriving the Daited States
or the District of any msans of enforcing sny remedy, eitber at lav
or 1o equity, for ths breach of any of the provisions hereof which it
would othervise have,

. BETERXDUT [OWS
26, (a) Vhere the torms of this centract provide for action to
be based upon the opinion or determimaticn of either party to this
contract, vhathar or sot stated to de coeclusive, said Ceres sball sot
be construsd es permitting such actico to be predicated upen arditrary,
capricious, or unressonable opinions or determimations,

(b) 1Is the sveat the District questiens any factual
deternination made by any repressntative of ths Secretary 88 Tequived
fo the sduinistration of this contract, sany findiage as to the facts
in dtmu' thersafter made by the Secretary shall be mads ouly after

consultstion with the Distzict'’s boare of directors.
3
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(c) Except ss otherwiss provided berein, the Secretary's
docietion on all questions of fact arising under this comtract shall
be conclusive and binding upon the parties hersto.

COVENANT AGAINST CONTINGENT FRES

27. The District warrants that mo person or selling agency bas
been employed or retained to solicit er secure this contract vpon ar

agresmsnt or understanding for & commission, parcentage, brokerage,

© or contingent fes, excepting bons bide employees or bons fide establisbe.

coxmercial or selling agencies meintained by the District fer the purpose
of securing businsss. Jor bDreach or violstion of this warrenty the
United States shall have the right to annul this contract without
11ability or in ite discretion to add to the contract vepaymsnt obdli.
gation or consideration ths full smocunt of such commissfon, percestags,

brokerage, or contingent fase.
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ASSURANCE RELATING TO VALIDITY OF CONTRACY

28, Promptly after the emscution and delivery of this eon;rnct.
the Dtotttcg'o&nll file and prosscute to & final decres, taclultn;
any appesl tharefrom to the highast court of ths State of Celifornis,
in a court of competent jurisdiction s epecial proceeding for the
judicial examinstion, approval, snd confirmation of the precesdings
of the District Board of Directors and of the District lesding up to
and including ths making of this contract and the validity of the
provisions thereof, and this contract oball mot be binding on the
United States until said procesdings and contract shall bave besn
so confirmad by a court of competent jurisdiction or pending appellate
action ip any court {f ground for sppeal be laid: [Provided, That
nothing herein contained shall require the District to assums the
responsibilicy for prosscuting judicial reviev beyond the highest

court of the Btate of California.
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.- APORMANCE OF WORX ¥ CONTAIR

29. (s) Pursusnt to the Act of March &, 1921 (41 Stat. 1367,
1404), the United Ststes will performs with funds contributed by the
District any construction or maintensnce work on the distributtion
system not otln‘nvtu provided for by this contract, or any constructies
work covered by this contract but for which funde msy not be available:
Provided, That the undertaking of any such work and the plans therefor
muet be approved by the United States. When the umdertaking of such
work is approved, funds therefor shall be advanced by the District e
may be directed by ths Contracting Officer and thare shall bs subd-
mitted to the United States a certified copy of the resolution of the
Board of Directors of the District describing the wotk to be done and
suthorizing fte performance with contributed fumde.

(b) Afcter completion of any work so undertsken the District
will be furnished with a stetement of the cost thereof, and suy umes-
pended balance of the funds will be refunded to the District or spplied
es otharvise directed by the District, and the amount by which the
cost of such vork ezcesds the amount of the mdi advanced by the

District therefor shall be paid by the District to the United States

~ a8 the Contracting Officer mey divect.

30



} EQUAL BMPLOYMENT OPPORTUNITY

3. (a) During the performance of this contract, the Dlui‘tct.

~

3 heretnafter in this article referred to es the contractor, agreeas as

4 follows:
A (1) The contractor will mot discriminste agsinst sny
6 employse or applicant for esployment because of race, creed,
? color, ur national origin. The contractor will teke affirmative
.} action to ensure that applicants ere employed, and that employses
9 are trested during employment, without regard to their race,
10 cteed, color, or nationsl origin. Such actien shell include,
I but not be linited, to the following: employment, upgreding,
12 demotion or transfer; recruitment or recrul®ment advertising;
13 layotf or termination; rates of pay or ether jurms of compensation;
14 . end sslection for trainingk, (ntluding spprenticeship. The cone
1% tractor agrees to post (n counspicuous places, avullable to
16 emp'inyses and spplicants for employment, nutices to be prouvided
1? by the contracting officer sstting forth tix provisions of this
18 non-discrimination clauss.,
19 (2) The contractor will, in all sulicitations or
20 sdvertisements tor cq.bloycu placed by or un beualf of the cone
21 | trector, state Lhot all quelified applicents will recelve
22 conslderation tor employment without regard to rece, creed, color,

n
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or national eorigin.

(3) The contractor will send to each laber mtcn" or
representstive of workers with which be hes a collective bar-
gaining agresment or other contract or understending, s notice,
to be provided by the agency contracting officer, sdvising the
88{d lgdbor union or workers' vepresentative of the contrector's
commitments under this section, and shall post copies of the
notice in conspicuous places svailable to employess and spplicasts
for employmant,

(4) The contractor will comply with all provisions of
Bxecutive Ordar No. 10925 of March 6, 1961, as amended, and of
the rules, regulations, and relevant orders of the President's
Committes on Rqual Ecployment Opportunity creatsd tharedy.

(5) The comtractor will furaish all fnformation and
topotéo sequired by Bzscutive Order No. 10925 of March 6, 1961,
as amsnded, and by the rules, regulations, and orders of the
said Committes, or pursuant therveto, and vill perait sccess to
his books, records, and accounts by ths contrecting agency and
the Committes for purposes of favestigation to ascertain compliance
vttﬁ such gules, vegulations, and orders.

"~ (6) 1n the event of the contractor's noncomz1! snce
vith the nondiscriminstion clauses of this contract or vith any
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of the ssid rules, vegulations, or ordsrs, this contract msy be
cnacelled, terminated, or suspended {n whole or 4n part and the
contractor may be declared f{neligidle for furthsr mrl-n;
contracts im sccordance with procedures cq:houud 1o Bmacutive
Order Mo, 10925 of March 6, 1961, as amsnded, and such other
sanctions may be Lmposed and remsdies fnvoked as provided in the

.uu Exacutive Order er by rule, u;uhtiu, or order of the

President's Committes on Bqusl Esploymsnt Opportunity, or ss
othervise provided by lav,

(7) Tbhe contractor will imclude the provisions of
paragraphs (1) through (7) in every subcontract or purchass order
unless exsmpted by rules, regulations, or erders of the President's
Committes on Bqual Bmployment Opportunity Lssued pursuant to sectien
303 of Exscutive Order No. 10925 of March 6, 1961, as amsnded, 8o
thet such provisions will be binding upon sach subcontractor or
vendor. The contractor will taks such actiom with vespect to eny
subcontract or purchase ordsr as the contracting agency may divect
as & msans of enforcing such provisions, including sanctions for
noncomplisnce: [Provided, hpwsver, that in the event the contractoer
becomss imvolwed {n, or t; tbhreatensd with, litigation with a sub-
contractor or vendor as 8 result of such direction by the
contracting agency, the contracter msy Sequest the lmited Scates
to enter into such litigstics to protect the fnterests of the

Onited States.

..




(b) Inclusion of the Bqual Opportunity clasuse asy be by
veference to Sectien 301 of Bzacutive Order 10925, dated Inc! 6,
1961, a5 emended. Subcentracts belov the second tisr, ether thas
’ ubeoa.:ucn' calling for comstruction work at the site ©f construction
are exsmpt fres inclusion of the clause.
IN VITHESS WUEREOY, the psrties hareto have ezacuted this
contract the day and year first above writtess.

® O ~NM O Vv b W ™

APPROVED 49 w0 THS UNITED STATEC OF AMERICA

(M2 /l

Wﬂ SUF.ictenex

- " L. L PO : lur.uu of Meclamstion
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Secretary of the ldfterior




«TATE OF CAL IFORNIA i
ss
COLNTY OF FRESNO

STEWART P, SMITH, does hereby cortify that he is the duly appointed,
9wilfisd and scting Secretary of WESTLANDS WATER DISTRICY, & pudlic district
organlzed under the laws of the State of California with Its offices st Fresno,
Cslifornia; that the foregoing Resolution Number 15064 was duly and regulerly
adopted by the Board of Directors of WESTLANDS WATER DISTRICT st & mesting of

_sald Board of Directors duly called and held en the 13th day of Aprll, 1964

at the offices of sald WESTLANDS WATER DISTRICT, at which 8 quorum of seld
Directors was present and scting; and that sald Resolution Is still In full

forcs and effect.

DATED: April 14, 1964 @rj&
U"A. Sy

TP, SHITH
(SEAL) umury. Vestlands Water District



WRSTLANS VATER DISTRICY
RESOLUTION MO, 150-64

WHERZAS, on June §, 1963 ehis District ontered Inte & eantrect with
th United States of Ameries for & weter supply for the 1ands of Wastionds Qm
" striet fram the San Luls Unlt of the Contrel Velley Project: ond

WHEREAS, In order to wtiliae sold wmter aupply It will be mesessery
for the District to hove & systen esmstrusted for the distribution of wmter o
and drolnsge of wmter fran the Tonds within the District; ond .

WIEREAS, ¢ U0 eontemploted thet the antent of the dralnsge factlitias,
and possibly scme water disteibution focilitles, roquired for the loads withia
the District will lncresse ever 8 poried of yesrs and, therefors, It Is desirable
thet provisien for thelr uitiaste esnstruction be made ot this tims; end -

WMMEREAS, this Digtrict did en the 20th doy of November, 1963 apprave
o form of repoyment contract under the tarve of which the Unlted States wmwi¢
construct & woter distribution and dralasge systam to serve the lands of the
Dlstrict: and

SHEREAS, since sald approva! by the Bistrigt, eertein chonges hove
been axds In sald form of contract by the Unlted Scates Buresu of Reclamstion
and o ravised draft of contract marked Oraft 84/8-196h esbodying such changes
has boen subaitted to this Bistrict for approvel; and

WHEREAS, the londs withla the Bistrict are In grest ased of wmter
and 1t Is of extrams urgeacy that ths wter distribution faciiities and the

.portion of the dralnage wrks preseatly n‘llnd be camploted te the fullest
extent possible ot the time weter Is evallable frem the Sen Luls Cana! late In
the year 1967 or esrly In the year 1968.

80V, THERZFORE, O U7 RESCLVEID, thet the drafs of esntract entitled
“Ceatract Betweon the Unlted States ond Westlards Mater Blatriet Providing for
the Construction of o Weter Blistributien and s-ainoge Collecter Systen’ and
asrkad Braft A/8-196h be, and 1t Is heredy, approved subject oo such alner
editorial changes, If any, 03 moy 4o reuired Ia the Judgnent of the .
Manager<Chief Caunse! of the Distriet; ond ‘



BE 17 FUATHER RESOLVED, that wpon epprovel of sald dreft of econtrect
by the Secretary of the Interlor, the Raneger-Chlef Caunsel of the District
Is authurizod snd directed to submit sald form of contract to the Callfornle
Districts Socurities Cam!sslon for apprevel and to do eny and al) thlng-o re-
quired by law to be done to peralt exscutlon of s31d contract on behalf of this
D'serict; and

BE 1T RURTHER RESOLVED, the® upon completion of 411 steps required by
Tow to be taken prior to the exscution thereof, the P?ul@nt ond Secretary of
this District ba, ond they are heredy, sutharized to exocute sald eontract for
and on beholf of Westlands Water Distrlct.
AYES: GIFFEN, BAKER ,BENSON, DIENER, ven LOCEW SILS

NOES: WONE
ABSENT: ROBINSON
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

Rkkhk -

No. CV 79-106-EDP

JUDGMENT

BARCELLOS AND WOLFSEN, INC., et

al.,

Plaintiffs,

v.

WESTLANDS WATER DISTRICT, et

al.,

Defendants.

WESTLANDS WATER DISTRICT,
Counterclaimant and
Cross-Claimant,

v.

BARCELLOS AND WOLFSEN, INC., et

al.,

Counterclaim and
Cross-Claim
Defendants.

BARCELLOS AND WOLFSEN, INC., et

al.,

Counterclaimants and
Cross~-Claimants,
Vv

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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UNITED STATES OF AMERICA, et
al.,

Counterclaim and
Cross-Claim
Defendants.

FRANK ORFF, as representative
of 1B Class,

-Counterclaimant and
Cross-Claimant,

Ve

UNITED STATES OF AMERICA, et
al.,

Counterclaim and
Cress=-Claim
Defendant.

WESTLANDS WATER DISTRICT, et
al.,

Plaintiffs-in-
Consolidation.

Ve

UNITED STATES OF AMERICA, et
al.,

Defendants~in-
Consolidation.

BARCELLOS & WOLFSEN, INC., et
al.,

Plaintiffs,
v.

WESTLANDS WATER DISTRICT, et
al., :

Defendants.

N N I I - R Y

i e

CONSOLIDATED

No.
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Pursuant to the Stipulation for Compromise Settlement,
effective as of g\,{_; . X1 lqg((, , the Order, dated (',"‘;g"r_ \
: : , :

-~

& S~ = 2 X
' '\S<¢ , and the order, dated Et{ . C// FIX e

IT IS ADJUDGED, ORDERED, DECLARED AND DECREED as

fellows:

1. Definitions.

i As used herein, the following words and phrases shall

have the following meanings:

1.1. "1A Parties": Plaintiffs, the class representa-

Area lA Class, all landowners and water users in the Area 1A
Class and their predecessors and successors, and each other party
to the extent such party owns, or uses water on, land in Area 1A;

1.2, "1B Parties": The class representative (in his
individual and representative capacities) of the Area 1B Class,
all laﬁdowners and water users in the Area 1B Class and their
predecessors and successors, and each other party to the extent
such party owns, or uses water on, land in Area 1B;

1.3. "2A Parties": The class representatives (in their
individual and representative capacities) of the Area 2A Class,
all landowners and water users in the Area 2A Class and their
predecessors and successors, and each other party to the extent
such party owns, or uses vater on, land in Area 2A;

1.4, "2B Parties": The class representatives (in their
individual and representative capacities) of the Area 2B Class,
all landowners and water users in the Area 2B Class and their

Page 5 of 56
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1 _predecessors and successors, and each other party to the extent
such party owns, or uses water on, land in Area 2B;

3 1.5, "1939 Act": The Reclamation Project Act of August
4 4, 1939, 53 Stat. 1187;

® 5 1.6. "1960 Act": The Act of June 3, 1960, 74 Stat.
' 6 156, authorizing the San Luis Unit of the Central Valley Project,
7|l as supplemented by the Act of June 15, 1977, 91 Stat. 225;
° 8 1.7. "1963 Contract": Conf.ract number 14-06-200-495,
9| dated June 5, 1963, entered into between the United States and
10 the Original Westlands District, as supplemented by a memorandum
11 dated February 1%, 1979, bcth of which are attached hereto as
12 Exhibit A;
13 1.8. "1965 Contract": Contract number 14-06-200-20203,
14 dated April 1, 1965, entered into between the United States and
the Original Westlands District, attached hereto as Exhibit B;
16 1.9. "1982 Act": The Reclamation Reform Act of October
17 12, 1982, 96 Stat. 1261;
® 18 1.10. "Area 1lA": The area of the Original Westlands
19 District within the proposed initial service area of the San Luis
20 Unit of the Central Valley Project, as depicted on Plate 1 in the
° 21 report of the U.S. Bureafu of Reclamation entitled "A Report on
22 the Feasibility of Water Supply Development, San Luis Unit,
23 Central Valley Project, California," dated May 1955, and trans-

24 mitted to the Congress on December 17, 1956;

¢ 25 1.11, "Area 1B": The area of the Original Westlands
26 District outside said proposed initial service area;
27 1.12., "Area 2A": The area of the Former Westplains
® 28 || District within $aid proposed initial service area;
Page 6 of 56
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1.13. "Area 2B": The area of the Former Westplains
District outside said proposed initial service area;

1.14, "Area I": BAll the lands in the Original
Westlands District;

1.15. "Area II": All the lands in the Former

‘Westplains District;

1.16. "Bookkeeping Account Period": The period of
time covering June 30 through December 31, 1978, all of the years
1979, 1982, 1983, 1984, 1985, 1986 and the year 1987 through the
end of the month in which this Judgmeni is entered;

1.17. "Cost Effective”: 1In connection with Drainage
Service Facilities, has reasonable costs in relation to the
guantity of subsurface agricultural drainage water transported,
treated or disposed of thereby; and, in connection with Drainage
Reduction Programs, has reasonable costs in relation to the
quantity of subsurface agricultural drainage water reduced
thereby;

1.18. "Costs of Construction": Costs of design,
preparation of plans and specifications, acguisition of real and
personal property, and actual construction, excluding administra-
tive, indirect and overhead costs;

1.19. "Discretionary Provisions of 1982 Act": Sections
203-208 of the 1982 Act;

1.20. "District": The Westlands Water District;

1.21. "Drain": The work which is referred to as the
"San Luis interceptor drain" in Section 1 of the 1960 Act and
defined as the "interceptor drain" in Article 1(8) of the 1963
Contract and which between March 13, 1968, and February 4, 1975,
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was partially constructed between Laguna Avenue in Fresno County
and Kesterson Reservoir in Merced County;

1.22, "Drainage Plan": The plan described in Paragraph
6.1 of this Judgment;

1.23. "Drainage Reduction Program": Any:facility or
activity which reduces the amount of subsurface drainage water
requiring drainage service in the District.

1.24. "Drainage Service Facility": The Drain or any
significant drainage service facility constructed or acguired by
either the United States or the District as partial or full
alternatives to the Drain providing drainage service for lands in
the District;

. 1.25, "Drainage Trust Fund": The trust funéd estab-
lished by Paragraph 7.1 of this Judgment;

1.26. "Existing Trust Fund": The trust fund estab-
lished by the Stipulated Agreement, as amended, between the
Federal Parties and the District, attached hereto as Exhibits C,
D, E, F and G;

1.27. "Federal Parties": The United States Department
of the Interior; the Bureau of Reclamation of the Department of
the Interior; the Secretary of the Interior; the Assistant
Secretary of the Interior for Water and Science; the Commissioner
of Reclamation; and the Regional Director of the Bureau of
Reclamation for the Mid-Pacific Region;

1.28, "Former Westplains District": The Westplains

Water Storage District, as it existed immediately prior to

June 29, 1965;
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1.29. "Interim Contract": (a) Any temporary short-term
water service contract between the District and the United States
with respect to the period between June 30, 1978, and December
31, 1981, and (b) the Stipulated Agreement between the United
States and the District, approved September 16, 1981, in West-

lands Water District v. United States et al., U.S. Dist. Ct.,

E.D. Calif. No. CV-F-81-245-EDP, attached hereto as Exhibit C,
and the amendments thereto approved on September 10, 1982, March
14, 1985, November 5, 1985, and February 11, 1986, attached
heretc as Exhibits D, E, F and G; -

1.30. "Internal Allocation Rule": Any water allocation
regulation or policy adopted by the District;

1.31, "Internal Pricing Rule": Any water pricing
regulation or policy adopted by the District;

1.32. "Merger Law": The Westlands Water District
Merger Law, California Water Code sections 37800 through 37856;

1.33, "M&I Uses": Uses other than agricultural use;

1.34. "Original Westlands District": The Westlands
Water District, as it existed immediately prior to June 29, 1965;

1.35. “Overpayment Refund Account": The special
account established by Paragraph 8.4 of this Judgment;

1.36. "Statutory Interest": Simple interest at the
rate or rates established pursuant to Section 12 of the Contract

Disputes Act of 1978 (92 Stat. 2389, 41 U.S.C. §611).

/17
111
/17
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1 2. Termination of Stipulated Agreement and Duration ‘
® ) of Judgment. .
3 The Stipulated Agreement identified in Para-
4 graph 1.29(b) above shall terminate at the end of the month in
| J 5 which this Judgment is entered. This Judgment shall govern the !
6 rights and duties of all parties for its term commencing the
7 first day of the month following entry of this Judgment and
® 8 terminating December 31, 2007, except as otherwise provided in ;
S Paragraph 13.3(c) below and Exhibit K of this Judgment. |
10
® 11 3. Enforcement of Judgment. |
12
13 A party may obtain relief from a violation of this
14 Judgment only by (a) the filing of a new action, or (b) the
® 15 filing of a motion in these present actions. Either of these
16 proceedings against the Federal parties shall, except as
17 otherwise specifically limited by Paragraphs 6.1, 12.1.,1, 12,1,2
@ 18 and 12.3 of this Judgment, be for the sole purpose of seeking an
19 order directing the Federal parties to perform in accordance with
20 the express terms of this Judgment; provided, that any other
® 21 appropriate relief may be obtained against the Federal parties by
22 the filing of a new action for violation of (a) Paragraph 5 below
23 or (b) any contract or other right or obligation arising
° 2;1 independently of this Judgment, notwithstanding that (i) it is
25 required to be performed by this Judgment, (ii) its future
26 creation is anticipated or encouraged by this Judgment, or (iii)
27 it is otherwise a subject of this Judgment. A motion in these
o 28 present actions to obtain relief from an alleged violation of
Page 10 of 56
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! .this Judgment may be filed only after 60 days prior written
o 2 notice to all other parties that such a motion will be filed if
3 another party or other parties fail or refuse to perform in the
4 manner described in said notice. The parties entitled to file
® 5 such a motion and to receive such prior written notice therecf in
6 these present actions shall be limited to the Area representa- |
7 tives provided for in Paragraph 22 below (who sﬁall represent the
® 8 interests of the class members withip the areas they represeﬁt) P .
9 the United States, the District, and any landowners or water
10 users who have heretvfore appeared in these present actions on I
° 11 their own behalf, The parties shall not seek judicial enforce- )
12 ment of this Judgment in any other manner than described above. ’
13 During the term of this Judgment, each party shall perform all
14 acts it is obligated hereunder to perform. This Judgment shall
® 15 not alter or impair, or deprive any party of, any existing legal
16 rights or confer on any party any right except as expressly
17 provided herein.
@ 18
19 4, 1963 Contract.
20
® 21 4.1. Beginning the first day of the month after this
22 Judgment is entered, the District and the United States shall
23 perform the 1963 Contract; provided, that the District waives the
° 24 right to make payment for water requested and delivered under
25 Articles 4(c) or 8 of said contract at the rate provided in
26 Article 6 thereof so long as the rate charged for said water does
27 not exceed the applicable Central Valley Project water rate as of -
A 28 the date of delivery; provided further, that to facilitate and
Page 11 of 56
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implement the existing water conservation policies of the United
States, (a) Article 1(f) of said contract shall be revised to
state: "'year' shall mean the period commencing Mérch 1 of each
year through the last day of February of the follow{ng year"; (b)

Article 6(b) of said contract shall be revised by substituting

. "March 1" for "January 1" and "September 1" for "July 1"; and (c)

notwithstanding the provisions of Article 3(d) of said contract,
the guantity of water the United States shall be obligated to
furnish, and the District to pay for, pursuant to Article 3 of
said contract during the period commencing March 1, 2007, and"
ending December 31, 2007, shall be 811,000 acre-feet. The 1963
Contract is a valid, enforceable and implementable contract enti-A
tling the District through the end of 2007 to water and other
service by the United States as specified therein.

4.2. The District acknowledges that it entered into
the 1963 Contract for the benefit of Areas 1A and 1B and the
lands therein. The District will enforce the prior rights of
said areas to the benefits of said contract and acknowledges that
water users in Areas 2A and 2B may purchase water under the 1963
Contract not purchased by water users in Areas 1A and 1B as
provided in this Judgment. To the extent that water under the
1963 Contract is purchased by a water user in Area 2A or Area 2B,
the District shall collect from such water user and pay the
United States for such water the water service rate set forth in
Article 6(a) of the 1963 Contract, Paragraph 4.4 below or 4.5.4
below, whichever is applicable, plus a $0.50 per acre foot
drainage service charge, until such water user becomes entitled
to water service pursuant to the long-term contract described in
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Paragraph 12.1.1 below, whereupon the contracting improvement
district of the District shall collect from such water user and
pay the United States for such water the applicable rates set
forth in such long-term contract.

4.3. The District shall not enter into any contract
which would modify the rights and obligations under the 1963

Contract prior to 2008, except with the concurrence of Area I as

provided in Paragraph 22.5 below; provided, that such concurrence

may be obtained only by lack of objection by Area I representa-
tives and not by an advisory election under said paragraph.

4.4, The agricultural water service component of the
rates to be paid to the United States for water delivered under
Article 3 of the 1963 Contract to lands which become subject to
the Discretionary Provisions of the 1982 Act shall be the higher
of (a) $7.50 per acre foot or (b) the appropriate rate as of the
date of delivery established pursuant to the 1982 Act.

4.5. Water deliveries under the 1963 Contract for M&I
Uses shall be in accordance with Paragraph 4.5.1 through 4.5.4
below.

4.5.1. Such water shall be quantified and iden-
tified in the schedule or any revision thereof submitted by the
District in accordance with Article 4(a) of the 1963 Contract:

4.5.2. Such water shall be measured at canalside
delivery points established pursuant to Article 9 of the 1963
Contract which are used exclusively to deliver water for M&I
Uses, as determined by the United States, with equipment in-
stalled, operated and maintained by the United States. The
District shall measure all water furnished by the District for
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° 1 M&I Uses at other delivery points with equipment installed, ,
2 operated and maintained by the District. Said equipment and its g
3 installation, service and use shall be approved by the United }
4 States. The United States shall have full access at all |

.’ 5 reasonable times to inspect said measuring equipment to determine
6 the accuracy and conditions thereof and any errors in measure- !
7 ments disclosed by said inspections shall be adjusted. If said

® 8 facilities: are found to be defective or inadequate they shall be
9 adjusted, repaired or replaced by the District. 1In the event the
10 District neglects or fails to make such repairs or replacemeits

o 1 within a reasonable time as may be necessary to satisfy the
12 operating reguirements of the United States, the United States
13 may cause repairs or replacements to be made and the costs

PY 14 thereof charged to the District, which charge shall be paid to
15 the United States before April 1 of the year following that in
16 which the cost was incurred and a statement thereof furnished by

o 17 the United States;

18 4.5.3. The Federal Parties shall submit a report
19 to the District as to the quantity of water the United States
20 measures and the District shall submit a report to the Federal
Parties as to the quantity of water the District measures. Said
22 reports shall be submitted on or before the 10th day of each
23 month following the month in which the water is measured;
o 24 4.5.4. Such water shall be paid for in accordance
25 with Article 6(b) of the 1963 Contract at the applicable Central

26 Valley Project water rate as of the date of delivery.
27

28 11/

Page 14 of 56
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5. Provisional Water Service.

5.1. The provisions of Paragraphs 5.2 through 5.3
below are included in this Judgment in light of the facts recited
in this Paragraph 5.1, as agreed to by the parties. Each year
from 1964 through 1981, the Federal Parties have permitted the
District to take various gquantities of water from the Mendota
Pool pursuant to annual contracts to supplement the water pro-
vided to the District under the 1963 Contract. Since 1965 when
the Former Westplains District was merged into the Original
Westlands District, the Federal Parties have recognized that a
firm water supply from the San Luis Unit of 200,000 acre feet pef
year in addition to the water from the San Luis Unit provided for
in the 1963 Contract and a firm water supply of 50,000 acre feet
per year from the Mendota Pool, are necessary within the boun-
daries of the District as it was expanded by the merger. Such
additional water supplies have consistently been allocated and
provided to the District by the Federal Parties each year from
1972 through 1981, inclusive, pursuant to a series of annual
contracts. Thereafter, such additional water supplies have been
provided pursuant to the Stipulated Agreement, as amended,
Exhibits C, D, E, .F and G attached hereto. The District has
claimed that, pursuant to the provisions of the memorandum from
Kenneth Holum, Assistant Secretary of the Interior, Water and
Power Development, to Stuart Udall, Secretary of the Interior,
dated October 4, 1964, approved by Secretary Udall on October 7,
1964, and related activities, it is entitled as of right to both
of these additional supplies of water, a claim which the United

Page 15 of 56




1  States disputes herein. The parties have agreed to settle this
2 claim by recognizing the claim for the purposes of this settle-
3 ment only to the limited extent set forth in Paragraphs 5.2

4 through 5.3 below and subject to the provisions of “Paragraph

5 14.1.1 below, ;
6 5.2, 1In addition to the quantity of water specified in

7 Article 3 of the 1963 Contract, the District shall be entitled to

8 provisional water service from the United States of 200,000 acre '
9 feet per year from the San Luis Unit and 50,000 acre feet per
10} year from the Mendota Pool under the conditions specified in

11 Paragraphs 5.2.1 through 5.2.4.7 below.

12 | 5.2.1, The District shall pay the United States
13 for water delivered to lands which are not subjéct to the discre-
14 tionary provisions of the 1982 Act the Central Valley Project

15 water rates applicable to the District as of the date of

16 delivery.

17 5.2.2. The District shall pay the United States
18 for water delivered to lands which are subject to the Discretion-
19 ary Provisions of the 1982 Act the higher of (a) the rates

20 payable under Paragraph 5.2.1 above or (b) the appropriate rate
21 established pursuant to.the 1982 Act.

22 5.2.3. The District shall pay the United States
23 for water delivered for M&I Uses at the applicable Central Valley
24 Project water rates as of the date of delivery.

25 5.2.4. Provisional water service under this Para-
26 graph 5 shall commence the first day of the month after this

27 Judgment is entered and end February 28 next following the h

28 conclusion of the action entitled Contra Costa Water District v,

Page 16 of 56




1 Donald Hodel, as Secretary of the Interior, U.S. Dist. Ct., N.D.

o 2 Calif., Civil No. C~75-2508-SW, unless said action is concluded
3 by a final dismissal with prejudice, in which event said
4 provisional water service shall end two years after. such

@ 5 dismissal. All other terms and conditions of such provisional
6!l water se_rvice shall be the same as under the "Contract between

7 the United States and Westlands Water District for Temporary
PY 8 Water Service from San Luis Unit and Mendota Pool," R.QO. Draft !
9 4/10-1981, (hereinafter "Draft Contract") attached to the Stipu-

10 lated Agreement identified in Paragraph 1.29(b) above (Exhibit C

° 11 hereto}, except as modified in Paragraphs 5 and 7 of the

12 Stipulated Agreement and further modified in Paragraphs 5.2.4.1 f

13 through 5.2.4.7 below.

14 5.2.4.1., No change in the rates to be paid
* 15 for water delivered for agricultural use or M&I Uses shall be

16 effective for any year unless written notice of the estimated

17 rate is given to the District on or before the preceding Septem-
L 18 ber 1 and written notice of the actual rate is given to the

19 District on or before the preceding December 1.

20 '5.2,4.2. The following is substituted for
® 21 Article 6(c) of the Draft Contract:

22 "By .February 1 of each year, the District shall

23 make any additional payment it is obligated to
° 24 make for the year."

25 5.2.4.3. The following is substituted for

26 Article 15 of the Draft Contract:

27 "(a) The parties agree that the delivery of
¢ 28 irrigation water or the use of Federal facilities
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pursuant to this contract is subject to the
acreage and ownership limitations and pricing
provisions of reclamation law, as amended and
supplemented, including but not limited to the
1982 Act.

"(b) The Contracting Officer shall have the
right to make, after an opportunity has béen
offered to the Contractor for consultation, rules
and regulations consistent with the provisions of
this contract, the laws of the United States and
the State of California, to add to or to modify
them as may be deemed proper and necessary to
carry out this contract, and to supply necessary
details of its administrations which are not
covered by express provisions of this contract.
The Contractor shall observe such rules and
regulations."

5.2.4.4. The following is substituted for

Article 19 of the Draft Contract:

"Where the terms of this contract provide for
action to be based upon the opinion or determina-
tioh of either party to this contract, whether or
not stated to be conclusive, said terms shall not
be construed as permitting such action to be
predicated upon arbitrary, capricious, or unrea-
sonable opinions or determinations. In the event
that the Contractor questions any factual determi-
nation made by the Contracting Officer, the
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1
| |
|
° ] findings as to the facts shall be made by the i
2 Secretary only after consultation with the Con- :
3 tractor and shall be conclusive upon the parties." !
4 5.2.4.5. The following is substituted for :
¢ 5 Article 20 of the Draft Contract: A
6 "The Contractor shall pay a laté .payment
7 charge on-installments or charges which are
4 8 received after the due date. The late payment
9 charge percentage rate calculated by the Depart-
10 ment of the Treasury and published quarterly in
Y 11 the Federal Register shall be used; provided, that
12 the late payment charge percentage rate shall not
13 be less than 0.5 percent per month. The late
° 14 payment charge percentage rate applied on an
15 overdue payment shall remain in effect until
16 payment is received. The late payment rate for a
17 30~day period shall be determined on the day
¢ 18 immediately following the due date and shali be
19 applied to the overdue payment for any portion of
20 the 30-day period of delinquency. 1In the case of
® 21 partial late payments, the amount received shall
22 first be applied to the late charge on the overdue
23 payment and then to the overdue payment."
® 24 5.2.4.6. Article 31 of the Draft Contract is
25 deleted.
26 5.2.4.7. To facilitate and implement the
° 27 existing policies of the United States, Article 1(d) of the Draft -
28 Contract shall be revised to state: "'Year' shall mean the period -
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commencing March 1 of each year through the last day of February
of the following year."

5.3. The District acknowledges that all water to which
the District is entitled pursuant to Paragraph 5.2 above shall be
for the benefit of the 2A Parties and the 2B Parties and the

lands in Area 22 and Area 2B.

6. Drainage Service Facilities.

6€.1. The Federal Parties, in consultation and coopera-
tion with the District, shall develop, adopt and submit to the
District by December 31, 1991, a Drainage Plan for Drainage
Service Facilities, which shall have at least the elements set
forth in Paragraphs 6.1.1 and 6.1.2 below; provided, that the
remedies available to a party for an alleged breach of this
paragraph by the Federal Parties shall be strictly limited to (a)
the reledse to the District of the money then deposited in the
Drainage Trust Fund, plus accumulated interest, pursuant to
Paragraphs 7.1.8 and 7.1.8.1, below, and (b) the revival of any
claim against the United States of the right to drainage service
or Drainage Service Facilities pursuant to and in accordance with
the terms of Paragraph 14.1.2, below.

6.1.1. The Drainage Service Facilities included
in the Drainage Plan shall (a) in the aggregate have sufficient
capaciﬁy and capability to transport, treat as necessary, and
dispose of, the annual quantity of subsurface agricultural
drainage water from the District (not less than 60,000 acre feet
and not more than 100,000 acre feet) regquired to be disposed of
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by December 31, 2007, as projected in the Drainage Plan, (b) be
Cost Effective and financially feasible, and (c) be capable of
construction, acquisition and operation in compliance with all
applicable law.

6.1.2. The Drainage Plan shall contain a schedule
for the initiation and completion of each Drainage Service Facil-
ity by the United States. Adherence to the schedule will be
contingent upon approvals within the Executive Branch and author-
izations and appropriations by the Congress.

6.2. If the United States determines to construct or
acquire Drainage Service Facilities prior to development of the
Drainage Plan, the Federal Parties shall develop a plan for such
facilities. Such plan shall be developed in consultation and
cooperation with the District and shall have the same elements as
the Drainage Plan except for the required acre-foot capacity of
the facilities.

6.3. Drainage Service Facilities heretofore construct-
ed by the United States are and, unless hereafter otherwise pro-
vided by statute, will be a work or works "connected with water
supply and‘gllocated to irrigation" and not any "“irrigation water
distribution work" as those terms are used in Section 9(e) of the
1939 Act. Section.9(d) of the 1939 Act does not prohibit the
Federal Parties from presently providing water service or drain-
age service under the 1963 Contract. Agreement by the District
to repay the Costs of Construction by the United States of
Drainage Service Facilities under said Section 9(d) is not a
condition precedent to the United States' or the Federal Parties'
duty to perform any term of the 1963 Contract. A per acre foot
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1 drainage service charge is a legal and valid method of repayment
o 2 of the Costs of Construction by the United States of Drainage
3 Service Facilities.
4 6.4. Because they are the drainage counterpart of the
[ J 5 main conveyance facilities of the San Luis Unit, Drainage Service
6 ll. Facilities authorized by the 1960 Act are not a part of l
7 "distribution systems and drains" as that term is used in Section |
® 8 8 of the 1960 Act. z
. f
!
10 7. Drainage Trust Fund. 1
’ ;
o
12 7.1, To aid in funding costs of Drainage Service
13 Facilities and to encourage and expedite United States' construc-
14 tion or acquisition thereof, beginning the first day of the month
® 15 after this Judgment is entered, the District shall establish,
16 maintain and use the Drainage Trust Fund exclusively for the
17 purposes and in accordance with the terms and conditions speci-~
® 18 fied in Paragraphs 7.1.1 through 7.1.9 below.
19 7.1.1. Beginning the second year after this
20 Judgment is entered, the District shall levy $5 million per year
® 21 by assessments on all lands within the District, and deposit the
22 money collected into the Drainage Trust Fund. Said $5 million
23 per year may be increased by the District with Area I and Area II
° 24 concurrence as provided in Paragraph 22.5 below. To the extent
25 necessary to meet the payment obligations from the Drainage Trust
26 Fund under Paragraphs 7.1.4 and 7.1.7 below, the District shall
27 borrow and deposit additiohal money therein. The District may
o 28 terminate the collection and deposit of said $5 million per year
Page 22 of 56
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when the District Board of Directors finds and determines, based
on reasonable projections of said payment obligations and of
interest earned on the money in the Drainage Trust Fund, that
there is sufficient money therein to meet said payment obliga-
tions.

7.1.2. Each year, the per acre average of said
assessments levied by the District within (a) the terrigory
encompassing Areas 1A and 1B and lands adjacent thereto annexed
to the District after June 29, 1965, shall be 1.7 times the per

acre average of said assessments within (b) the territory encom-

passing Areas 2A and 2B and lands adjacent thereto annexed to the

District after June 29, 1965. However, within each of the terri-

tories described in (a) and (b) in the preceding sentence, the
District shall apportion said assessments as authorized by law,
including but not limited to Water Code Sections 36577 and 36578.

7.1.3. The District Treasurer shall be trustee of
the Drainage Trust Fund and shall make the payments required
under Paragraphs 7.1.4 and 7.1.7 below. The trustee shall invest
the money in the Drainage Trust Fund to earn the highest possible
rate of interest in prudent, legally authorized investments
pursuant to California Government Code Sections 53600~53683. The
interest earned on'said investment shall become part of the
Drainage Trust Fund.

7.1.4. For each Federal fiscal year (hereinafter
"fiscal year") the trustee shall pay the United States from the
Drainage Trust Fund, in accordance with the procedure and to the
extent stated in Paragraph 7.1.5 below, a progress payment of 35
percent of the estimated Costs of Construction by the United
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1 States during that fiscal year of Drainage Service Facilities,
o 2 As to facilities constructed or acquired by the United States for
3 drainage service which have capability to serve others in addi- l
4 tion to capability as Drainage Service Facilities, the 35 percent |
PY 5 progress payment to be paid from the Drainage Trust Fund shall be
6 reduced to reflect the District's proportionate benefits from 1
7 such facilities. The required progress payment to the United
8 States from the Drainage Trust Fund for any fiscal year shall not
¢ 9 exceed $50.0,000 per facility for design and preparation of plans
10 and specifications and $15 million for total Costs of Construc-
11 | tion of all facilities. The progress payments in the aggregate
o 12 shall not exceed $100 million. Accumulated payments from the
13 Drainage Trust Fund under Paragraph 7.1.7 below shall be credited
14 toward meeting both the District's fiscal year and aggregate
) 15 progress payment obligations.
16 7.1.5., By July 1 of each year, the Federal
17 Parties shall advise the trustee of the estimated Costs of
Py 18 Construction to be incurred by the United States during each
19 guarter of the upcoming fiscal year. The trustee shall pay the
20 United States the required portion of said estimated quarterly
21 cost on October 1, January 1, April 1, and July 1 of that fiscal
° 22 year, to the extent that the Congress has appropriated federal
23 funds sufficient to cover the remainder of such estimated costs.
24 In the event the trustee does not make such payment when due, the
o 25 Federal Parties shall have the right to withdraw the required
26 amount of money from the Drainage Trust Fund on behalf of the
27 United States. At the end of each quarter, if the actual Costs
® 28 of Construction incurred by the United States during such quarter
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were less than the estimated costs, there shall be an appropriate
credit against the next quarterly progress payment obligation
from the Drainage Trust Fund.

7.1.6. On October 1 and April 1 of each year, or
at other times as agreed in writing by the Federal Parties and
the trustee of the Drainage Trust Fund, the trustee shall provide
a statement to the Federal Parties specifying the amount of money
in the Drainage Trust Fund.

7.1.7. Upon the District's request, the Trustee
shall pay the District from the Drainage Trust Fund:

(a) (i) the Costs of Construction, both before
and after the date of this Judgment, of Cost Effective and
financially feasible Drainage Service Facilities constructed
or acquired by the District and the cost of Cost Effective
and financially feasible Drainage Reduction Programs imple-
mented by the District either before or after the effective
date of this Judgment, or (ii) the amounts needed to repay
District funds, or the principal of money borrowed by the
District, used either before or after the effective date of
this Judgment to pay any of the foregoing costs;

(b) a maximum of $5 million which may be used for
-any one or more of the following: (i) to pay the costs of
studies and investigations of drainage problems and
solutions, either before or after the effective date of this
Judgment; (ii) to repay District funds or the principal of
money borrowed by the District to pay the costs described in
(i) immediately above; (iii) to pay the interest cost of
money borrowed by the District, either before or after the
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effective date of this Judgment, to pay the Costs of

Construction (not exceeding a total of $30 million) of

Drainage Service Facilities constituting "Alternative Means"

under the agreement between the District and the U.S.

Department of the Interior dated April 3, 1985 (a copy of

which is attached hereto as Exhibit H); and

{(c) the amounts needed to repay the principal of

money borrowed and deposited into the Drainage Trust Fund by

the District as reguired by Paragraph 7.1.1 above.
The District shall consult with the Federal Parties before
incurring any Costs of Construction of Drainage Service Facil-
ities or any costs of implementing Drainage Reduction Programs,
or borrowing any money to pay such costs. Construction or
acquisition by the District of Drainage Service Facilities or
implementation by the District of Drainage Reduction Programs
paid for with money from the Drainage Trust Fund shall reduce, by
the amount of the design capacity of such facilities or by the
design amount of drainage reduction resulting from such programs,
the legal obligation of the United States to the District, if
any, to construct or acquire Drainage Service Facilities or
provide drainage service.

7.1.8. The money then deposited in the Drainage

Trust Fund, including accumulated interest, shall be released to
the District free of any obligation to the United States if and
when any of the conditions specified in Paragraphs 7.1.8.1

through 7.1.8.8 below occurs.
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7.1.8.1. The Federal parties do not develop,
adopt, and submit to the District the Drainage Plan by December
31, 1991,

7.1.8.2. The Congress has not authorized the

appropriation of funds for the construction or acquisition of at

"least one Drainage Service Facility described in the Drainage

Plan by December 31, 1993,

7.1.8,3., The Federal Parties have not
commenced actual construction or acquisition of at least one
Drainage Service Facility described in.the Drainage Plan by
December 31, 1996.

7.1.8.4, After the authorization referred to
in Paragraph 7.1.8.2, the Congress for any two consecutive fiscal
years does not appropriate funds for construction or acquisition
of Drainage Service Facilities.

7.1.8.5. After the Congress has appropriated
funds for the construction or acquisition of Drainage Service
Facilities, the Federal Parties 4o not diligently pursue con-
struction or acquisition thereof.

7.1.8.6., The Federal Parties do not complete
construction or acquisition of at least one Drainage Service
Facility by the date provided in the Drainage Plan schedule.

7.1.8.7. The Federal Parties state that they
will not develop or implement the Drainage Plan.

7.1.8.8. The Congress conditions future
appropriations for Drainage Service Facilities on cost sharing
arrangements different from those provided in Paragraph 7.1.4
above, and the District, after 30 days written notice to its
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landowners and water users and opportunity for hearing, gives
written notice to the Federal Parties that it desires release of
the money as provided in Paragraph 7.1.8. Such notice to the
Federal Parties shall be given within six months of the effective
date of, "and shall specify, the Act of Congress giving rise to
the District's right to a release of such money.

7.1.9. Each of the conditions specified in
Paragraphs 7.1.8.1 through 7.1.8.7 above may be waived or the
time extended by written agreement between the Federal Parties
and the District, with Area I and Area II concurrence as provided
in Paragraph 22.5 below.

7.2. Upon release from the Drainage Trust Fund under
Paragraph 7.1.8 above, the money not needed to discharge payment
obligations previously incurred pursuant to Paragraph 7.1.7 above
shall be paid by the District as a refund to the landowners whose
assessment payments were the original source of the money in
amounts proportionate to such assessments.

7.3. Except as provided in Paragraph 7.3.2 below, on
request of the District, the United States shall reimburse the
District for the progress payments which were previously made by
the District to the United States from the Drainage Trust Fund
pursuant to Paragraph 7.1.4 above, plus Statutory Interest from
the date each progress payment was made to the date on which the
money in the Drainage Trust Fund is released to the District,
with respect to any uncompleted Drainage Service Facility for
which progress payments have been made if (i) for two consecutive
fiscal years the United States has not incurred any Costs of
Construction with respect to such facility and (ii) at the time
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° 1 of such request, the United States has not resumed and does not l
2 thereafter diligently continue to incur Costs of Construction of
3 such facility. Such reimbursement shall be accomplished by E
4 credits against water service payments due from the  District to ‘
¢ 5 the United States, commencing the first day of the month after :
6 the Drainage Trust Fund is released to the District, until the i
7 total progress payments made pursuant to Paragraph 7.1.4 above
e 8 have been reimbursed, with Statutory Interest on the unreimbursed
9 amount starting the first day of said month. Thereafter; the
10 || District shall be entitled to no further credit for said pro;ress
o 11 payments made pursuant to Paragrapﬁ 7.1.4 above.
12 7.3.1., Notwithstanding the credits provided for
13 in Paragraph 7.3 above, (a) water users in the District shall pay
° 14 the District for water service the same amounts of money as they
15 would have been required to pay for water service in the absence
16 of said credits, and (b) at the time payments for such water
17 service would have otherwise been made to the United States, the
¢ 18 District shall deposit an amount of money equal to said credits
19 into a special Assessment Refund Account of the District, which
20 the District shall invest to earn the highest possible rate of
® 21 interest in prudent, legally authorized investments pursuant to
22 California Government Code Sections 53600-53683. Said interest
23 shall become a part of said Assessment Refund Account. The money
® 24 deposited into the Assessment Refund Account plus the interest
25 thereon shall be paid by the District periodically as soon as
26 practicable as refunds to the landowners for the portion of their
® 27 assessments not previously refunded from the released Drainage -
28 Trust Fund.
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1 7.3.2. No reimbursement shall be made to the
¢ 2 District pursuant to Paragraph 7.3 above of any progress payment
3 previously made from the Drainage Trust Fund for any Drainage '
4 Service Facility if it is financially feasible for ‘the District
® 5 to complete construction and to operate and maintain such l
6 facility. In such event, the District shall have the right, but !
7 not the obligation, to complete the construction of, and to !
) 8 operate and maintain, such facility.
9 7.4. Unless and until one of the conditions specified
10 in Paragraphs 7.1.8.1 through 7.1.8.8 above occurs, the parties
° 11 shall not seek judicial relief based on any claim that the United
12 States or the Federal Parties have any statutory, contractual or
13 other obligation, or are violating any such obligation, to
14 construct Drainage Service Facilities or to provide drainage ser-
¢ 15 vice.
16 7.5. Beginning upon completion of construction or
17 acquisition by the United States of any Drainage Service Facil-
® 18 ities included in the Drainage Plan and continuing through
19 December 31, 2007, the District shall pay the United States for
20 drainage service, in addition to the $0.50 per acre foot drainage
o 21 service charge under the 1963 Contract, a drainage service charge
22 per acre foot of Central Valley Project water delivered to the
23 District sufficient, when combined with the $0.50 per acre foot
° 24 charge, to cover the District's share of the operation and
25 maintenance costs of such Drainage Service Facilities. Such
26 additional charge shall be adjusted by the Federal Parties
27 annually in subsequent years after payment begins by the same
¢ 28 percentage as the change in the annual operation and maintenance
Page 30 of 56 ‘ *
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costs of said Drainage Service Facilities; provided, that no
increase in such charge shall be effective for any year unless
written notice of the estimated increase is given by the Federal
Parties to the District on or before September 1 of the previous
year and written notice of the actual increase is given by the
Federal Parties to the District on or before December 1 of the
previous year. The United States shall credit the total drainage
service charges collected, first, to payment of the District's
share of the operation and maintenance cost of said Drainage
Service Facilities and, second, to the District's share of the
construction costs of said facilities.

7.6. During the duration of this Judgment, the Dis-
trict shall not pay a total of more than $100 million (exclusive
of any interest other than the $5 million referred to in Para-
graph 7.1.7(b) above) for Costs of Construction of Drainage
Service Facilities and costs of implementing Drainage Reduction
Programs by either or both the District and the United States.
If, however, the United States and the District agree to an
amount greater than $100 million and the Area I and Area II
concurrences are obtained as provided in Paragraph 22.5, the
District shall pay such additional amount.

7.7. Nothing in Paragraph 6 above or this Paragraph 7
shall be deemed to prevent the Congress from conditioning future
appropriations for Drainage Service Facilities on cost sharing

arrangements different from those provided in this Judgment.
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8. Refunds to District for Net Overpayments and Deposits.

The parties agree that, as a result of overpayments and
underpayments by the District to the United States for water

service since June 30, 1978, and deposits by the District to the

" Existing -Trust Fund since January 1, 1982, the District is

entitled to the money referred to in Paragraphs 8.1 and 8.2
below,

8.1. The entire amount in the Existing Trust Fund at
the end of the month in which this Judgment is entered, including
principal and interest, (which was a total of $37,960,287.75 as
of February 28, 1986) shall be released to the District from said
trust at the end of said month. As soon thereafter as possible,
the money shall be used, first, for payment of court costs and
attorneys' fees and expenses as provided in Paragraph 19 below
and, second, to refund water users in the District having net
credits as provided in Paragraph 9 below.

8.2, As of the end of the month in which this Judgment
is entered, the District shall be entitled to a refund from the
United States of a sum which was $6,900,081.00 as of February 28,
1986, as shown in Exhibit I attached hereto, which amount in-
cludes Statutory Interest. Said refund amount shall be adjusted
to reflect overpayments and underpayments and Statutory Interest
thereon from March 1, 1986, to the end of the month in which this
Judgment is entered.

8.3. The adjusted refund referred to in Paragraph 8.2

above shall be applied as a credit against payments due from the

Page 32 of 56

|
|




10
1
12
13
14
15
16
17
18
19
20

21

24

26

27

28

District to the United States as provided in Paragraph 13.2
below.

8.4. Notwithstanding the credit provided for in
Paragraph 8.3 above, (a) in the first year after this Judgment is
entered, -the District shall levy, and apportion within the
District as authorized by law, and the landowners in the District
shall pay to the District assessments in the total amount of said
credit and (b) the District shall deposit the assessments so paid
into a special Overpayment Refund Account of the District, which
the District shall invest to earn the highest possible rate of
interest in prudent, legally authorized investments pursuant to
California Government Code Sections 53600-53683. Said interest
shall become a part of the Overpayment Refund Account. The money
in the Overpayment Refund Account shall be refunded or used as

provided in Paragraphs 9.6.2 and 9.6.3 below.

9. Overpayment Credits and Underpayment Debits to Water

Users.

9.1. The District shall establish a bookkeeping
account for every District water user who purchased water from
the District for use during the Bookkeeping Account Period.

9.2. Each water user's bookkeeping account shall show,
as a credit, the amount of 6verpayments to the District and, as a
debit, the amount of underpayments to the District for the
various categories of water purchased by such water user for use
during the Bookkeeping Account Period and the amount of Statutory
Interest properly attributable thereto as determined by the
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1 District. Exhibit J attached hereto shows the totals of all
¢ 2 overpayments and underpayments to the District for the Book-
3 keeping Account Period for the various categories of water as of .
4 February 28, 1986. Said totals shall be adjusted to reflect ;
® 5 overpayments and underpayments from March 1, 1986, through the
6 end of the month in which this Judgment is entered. 1In allocat- |
7 ing these adjusted totals and Statutory Interest thereon among
o 8 the various water user's bookkeeping accounts, the District shall
9 be guided by the principles set forth in Paragraphs 9.2.1 through
10 9.2.5 below. °
° 1 9.2.1. All the water purchased by agricultural
12 water users in Areas lA and 1B has been "San Luis agricultural"
13 ("SL AG") water. The remaining SL AG category water not
14 purchased by agricultural water users in Areas 1A and 1B for use
¢ 15 in each year has been purchased by agricultural water users in
16 Areas 2A and 2B in proportion to the total amount of water
17 purchased by each such water user for use in such year. However,
L 18 as an exception to the first sentence of Paragraph 9.2.1 aﬁove,
19 SL AG water is deemed to have become "San Luis Agricultural
20 operation and maintenance" ("SL AG O&M") water to the extent the
® 21 water was delivered for use to lands subject to the operation and
22 maintenance water rate pursuant to Section 208 of the 1982 Act.
23 9.2.2. Agricultural water users in Areas 2A and
® 24 2B have purchased all the "Mendota Pool agricultural water" ("MP
25 AG") each year in proportion to the total amount of water pur-
26 chased by each such water user for use in such year.
27 9.2.3. The remainder of the total amount of water
¢ 28 which has been purchased by each agricultural water user in Area
Page 34 of 56
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1 2A and 2B for use in each year has been "San Luis agricultural
¢ 2 excess" ("SL AG EX") water.
3 9.2.4. All the water which has been purchased by
4 agricultural water users in areas annexed to the District after
L 5 June 29, 1965, has been SL AG EX water. l
6 9.2.5. Municipal and industrial water users in !
7 the District have purchased and used only "San Luis Municipal and
L 8 Industrial" ("SL M&I") water.
9 9.3. Each water user's bookkeeping account shall also
10 show, as a debit, such water user's share of the total payment by
® 11 the District of court costs and attorneys' fees and expenses as
12 provided for in Paragraph 19 below. Each water user's share
13 shall be the same proportion of said total payment as the total
14 amount of water purchased by such water user from the District
° 15 for use during the Bookkeeping Account Period is of the total
16 amount of water purchased by all water users from the District
17 for use.during the Bookkeeping Account Period.
ot 18 9.4. Each water user's bookkeeping account shall also
19 show such water user's net credit or net debit, taking into
20 account the credits and debits described in Paragraphs 9.2 and
@ 21 9.3 above.
22 : 9.5. Each water user having a net debit in such water
23 | user's bookkeeping account shall be obligated to pay the District
® 24 the amount thereof, together with Statutory Interest on the
25 unpaid balance beginning the first day of the month after this
26 Judgment is entered. The District shall take such action as it
27 deems appropriate to collect the amount owed, including but not
* 28 limited to adding such amount to such water user's water purchase
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‘payment obligations. The amount collected shall be deposited

into and become part of the Overpayment Refund Account estab-
lished by Paragraph 8.4 above.
9.6. The net credits in the water users'.bookkeeping

accounts shall be refunded as provided in Paragraphs 9.6.1
through 9.6.3 below.

9.6.1. The total amount of mone§ released to the
District from the Existing Trust Fund under Paragraph 8.1 abéve,
less the amount paid for court costs and attorneys' fees and
expenses as provided in Paragraph 19 below, shall be apportioned
among and paid to all the water users having net credits in
proportion to their net credits.

9.6.2. When the required money has been deposited
in the Overpayment Refund Account undér Paragraphs 8.4 and 9.5
above, the money therein shall be apportioned among and paid by
the District as soon as practicable to all the water users having
net credits in proportion to their net credits. Upon such
payments being completed, said net credits shall be deemed fully
refunded.

9.6.3. If the District is unable to locate a
particular water user tp refund the net credit to which such
water user is entitled, the amount due such water user shall be

used as determined by the District.

10. Service Area - Area 1B and 2B Rights.

10.1. Area 1B, in addition to Area 1A, is within the
authorized service area of the Central Valley Project, including
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the San Luis Unit and Delta Mendota Canal, and is entitled to the

same water supply and the same rights pertaining thereto as Area

1a.
10.2. Area 2B, in addition to Area 2A, is.within the

authorized service area of the Central Valley Project, including

-the San Luis Unit and Delta Mendota Canal, and is entitled to the

same water supply and the same rights pertaining thereto as Area
2A.

10.3. Areas adjacent to Area 1B or Area 2B which in the
past have been annexed to the District with the consent of the
United States are within the authorized service area of the

Central Valley Project, including the San Luis Unit and Delta

Mendota Canail.

11. Improvement Districts and Future Contracts.

11.1. The District shall initiate proceedings to form
an improvement di;trict encompassing all of Area 2A and Area 2B
plus lands annexed to the District after June 29, 1965, for the
purpose, among other things, of contractipg with the United
States for water service to serve solely the lands therein. The
District also may initiate proceedings to form one or more
improvement districts encompassing all or certain portions of the
same territory described in the preceding sentence for the
purpose, among other things, of contracting with the United

States for construction of water distribution facilities or

collector drainage facilities to serve the lands therein.

Page 37 of 56




10
1
12
13
14
15
16
17
18
19
20

21

N

24

26
27

11.2, The District shall, with Area I concurrence as
provided in Paragraph 22.5 below, initiate proceedings in the
future to form one or more improvement districts encompassing all
or certain portions of Area 1A and Area 1B for the purpose, among
other things, of contracting with the United States, if and when
appropriate, for completion of a collector drainage and water
distribution system to serve the lands therein.

11.3. For any improvement district of the District to
be eligible to contract with the United States for any purpose
referred to in Paragraphs 11.1 and 11.2 above, it must qualify as
an "organization" under Section 2(g) of the 1939 Act, and to be
eligible to contract with the United States for the purpose of
construction of collector drainage or water distribution facil-
ities, it must be of such size and configuration as the Secretary
of the Interior reasonably determines constitutes a logical area
for such purpose. Upon any improvement district of the District
entering into a contract with the United States for any purpose
referred to in Paragraph 11.1 and 11.2 above, the contracting
improvement district, but not the portion of the District outside
such contracting improvement district, shall, if required by
Section 203 (a) of the 1982 Act, become subject to the discre-
tionary provisions of the 1982 Act by virtue of entering into
said contract.

11.4. Neither the District nor any improvement dis-
trict of the District shall enter into any future contract with
the United States as described in Section 203 (a) of the 1982 Act
(a) without approval of the voters of the District or improvement
district thereof, as appropriate, by two-thirds of the votes
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° 1 cast, and (b) until the latest date reasonably necessary, which,
2 in the case of a future contract with the United States for
3 completion of a collector drainage system to serve lands in Area
4 1A and Area 1B, shall be the latest date which would enable
¢ 5 completion of such collector drainage system by the time Drainage
6 Service Facilities are completed and ready to receive and dispose
7 of drainage therefrom.
o 8 11.5. The entry into and performance of any water
9 service contract between the United States and any improv—ement
10 district of the District pursuant to this Judgment shall create
o 11 no rights, preferences or prioritiés as to water service between
12 lands in the Original Westlands District and lands in the Former
i3 Westplains District after the term of this Judgment.
° 14
15 12, Cooperation Between District and Federal Parties.
16
17 12.1.1. Reference is made to the recital of facts
¢ 18 in Paragraph 5.1 above. Subject to all the requirements of this

19 Judgment and the law, including the applicable provisions of the
20 National Environmental Policy Act ("NEPA"), Federal reclamation
law and the Administrative Procedure Act, including their
22 requirements respecting agency decision-making, the Federal
23 Parties shall, with the cooperation of the District, enter into a
o 24 long-term contract under Section 9(e) of the 1939 Act on behalf
25 of the United States with an improvement district of the District
26 encompassing all of the territory described in Paragraph 11.1
° 27 above, for the firm annual delivery of the amounts of Central
28 Valley Project water referred to in Paragraph 5 above at the
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rates specified in that paragraph for a term expiring nc sooner
than December 31, 2007; provided, that in the event of an alleged
breach of the provisions of this Paragraph 12.l1.1 by the Federal
Parties, the remedies available to a party shall be °
limited to: (1) the revival of any claim otherwise preserved
pursuant to Paragraph 14.1.1, below, or (2) the bringing of a new
action pursuant to the Administrative Procedure Act, S U.s.C. §
701 et seq. |

12.1.2. Subject to all requirements of tﬁis
Judgment and the law, including the applicable provisions of
NEPA, Federal reclamation law and the Administrative Procedure
Act, including their requirements respecting agency decision-
making, and subject to any necessary congressional authorization,
the availability of funds appropriated by the Congress, and the
execution of an appropriate repayment or loan contract between
the United States and the District or an improvement district of
the District that is approved by the Secretary pursuant to
Paragraph 11.3 above, the Federal Parties will make a good faith
effort to construct water distribution and collector drainage
facilities needed in the District in addition to those con-
structed under the 1965 Contract; provided, that the sole remedy
available to a pariy for an alleged breach of this Paragraph
12.1.2 by the Federal Parties shall be limited to pursuing a
claim as described in Paragraph 14.1.8 below.

12.2. With reference to the portion of the District
encompassing Areas 2A and 2B plus lands annexed to the District
after June 29, 1965, the provisions of Paragraph 12.3 below are
included in this Judgment in light of the facts recited in
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-Paragraphs 12.2.1 through 12.2.6 below, as agreed to by the

parties.
12.2.1. 1In addition to any water obtained by

contract pursuant to Paragraph 12.1.1 above, any water available

to such portion of the District under Paragraphs 5 above and 17.3

below, and the limited available groundwater supply, such portion

of the District needs an additional annual suppiemental water
supply of 100,000 acre feet or more.in order to provide it a.
total water supply adequate to sustain the existing agricultural
development.

12.2.2. That need for an additional annual

supplemental water supply to Areas 2A and 2B has been

acknowledged by the Federal Parties and the District since before

the merger of Former Westplains District and Original Westlands
District in 1965.

12.2.3. Such portion of the District currently
has no water supplies available to it other than those described
in Paragraph 12.2.1 above.

12.2.4. Such portion of the District is within
the authorized service area of the Central Valley Project.

12.2.5. Additional water service can be provided
to such portion of.the District from the Central Valley Project
through the existing main conveyance facilities of the Central
Valley Project, to the extent such service does not interfere
with the furnishing of Central Valley Project water to contract
entities in the San Felipe Division, Central Valley Project.

12.2.6. Such portion of the District has the
financial ability and is willing to pay the United States the
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1 applicable rates for an additional annual supplemental water ‘
¢ 2 supply from the Central Valley Project. i
3 12,3, At such time as additional Central Valley {
4 Project water becomes available for long-term contracting, the ]
® 5 Federal Parties, subject to all requirements of law and the "
6 || . then-prevailing Bureau of Reclamation water marketing policy, :i
7 shall make a good faith effort to provide for delivery of an ‘
o 8 additional annual supplemental water supply to an improvement !
9 district encompassing such portion of the District or, if no such '
10 improvement district then shall exist, to the District, under. '
® 11 mutually agreeable contract terms and conditions; provided, that .
12 nothing in this Paragraph 12.3 shall be deemed to confer upon
13 either such improvement district or the District any priority
14 right to such additional water vis a vis any other potential or
¢ 15 competing users of available Central Valley Project water;
16 provided further, that in the event of an alleged breach of the
17 provisions of this Paragraph 12.3 by the Federal Parties, the
® 18 sole remedy available to a party shall be limited to the bringing
19 of a new action pursuant to the provisions of the Administrative
20 Procedure Act, 5 U.S.C. § 701 et seq.
@ 21
22 13. Repayment of Funds Expended Under P.L. 95-46
23
° 24 13.1. The provisions of Paragraphs 13.2 and 13.3 below
25 are included in light of the facts recited in Paragraphs 13.1.1
26 through 13.1.5 below, as agreed to by the parties.
27 13.1.1. Public Law 95-46, enacted June 15, 1977,
¢ 28 authorized to be appropriated and to be committed for expenditure
Page 42 of 56 .
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by the Secretary of the Interior the sum of $31,050,000 (herein-
after "P.L. 95-46 funds") for continuation of construction of
distribution systems and drains on the San Luis Unit, Central
Valley Project. But said statute prohibited the Secretary from
expending any of those funds prior to obtaining a pledge of the
Board of Directors of the District indicating its intent to repay
costs associated with the construction authorized by said
statute.

13.,1.2, On May 13, 1977, in anticipation ©of the
enactment of Public Law 95-46, the Board of Directors of the
District adopted Resolution No. 549-77 wherein it pledged to take
all steps necessary to insure repayment by the District of
expenditures of funds by the United States on behalf of the
District pursuant to said statute. On June 23, 1977, the Dis-
trict mailed a certified copy of that Resolution to the Federal
Parties. That copy was received by the Federal Parties on June
27, 1977, and was immediately accepted by the Federal Parties as
the pledge of the District Board of Directors described in said
statute.

13.1.3. Thereafter, in 1978, the Congress com-
menced the appropriation and the Federal Parties commenced the
expenditure within-the District of P.L. 95-46 funds, and the
District accepted the benefits thereof.

13.1.4. By virtue of the foregoing, the District
became and still remains contractually obligated at law to repay
to the United States all P.L. 95-46 funds, expended on the
District's behalf, on such terms as are required by Section 9(d)
of the 1939 Act and were, at that time, customarily used in
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repayment contracts between the United States and water districts
under said section.

13.1.5, To date, the Federal Parties have
expended $22,027,371 of P.L. 95-46 funds to construct
distribution and collector drainage facilities in the District
and intend to expend the remaining $9,022,629 of said funds to
construct additional distribution and collector drainage
facilities within the District to the extent such funds are now
or hereafter become available.

13.1.6. Exhibit K attached hereto and °
incorporated herein by reference includes the terms customarily
used in repayment contracts between the United States and water
districts under Section 9(d) of the 1939 Act at the time the
contractual obligations referred to in Paragraph 13.1.4 arose.

13.2. The terms of the contractual obligations between
the District and the United States with respect to the
expenditure and repayment of P.L. 95-46 funds within the District
are set forth in Exhibit K.

13.3. As set forth in Exhibit K:

(a) The adjusted refund to which the District is
entitled under Paragraph 8.2 above is applied as a credit
against the expenditure of P.L. 95-46 funds to date of
$22,027,371, and the District's contractual obligation is
thereby repaid to the extent of that credit.

(b) The remaining amount of P.L. 95-46 funds
expended to date shall be repaid by the District in 28 equal
semi-annual installments on January 1 and July 1 each year
beginning July 1 of the year after this Judgment is entered.
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(c) Upon completion of expenditure by the United
States of the presently unexpended remainder of P.L. 95-46
funds, said remainder shall be repaid by the District to the
United States in 40 equal semi-annual installments on
January 1 and July 1 each year beginning July 1 of the year

following such completion of expenditure.

14. Claims Preserved and Claims not Affected by Judgment.

14,1, Notwithstanding this Judgment and the parties'
voluntary dismissal of all claims for relief pleaded in these
present actions, the claims described in Paragraphs 14.1.1 and
14.1.2 below, and the right to judicial relief with respect
thereto in other actions, are preserved, and the claims described
in Paragraph 14.1.3 through 14.1.8 below are not affected by this
Judgment.

14.1.1. Any claim of (a) a long-term right to the
water service provided for in Paragraph 5 above at an agricul-
tural water service rate of $7.50 per acre foot, and (b) if such
a right is held not to exist, a right to recover the costs of
operation and maintenance of the Pleasant Valley (Coalinga) Canal
and Pumping Plant incurred by the District; provided, that such
claims may be asserted only if the Federal Parties do not offer
the District or an improvement district of the District encom-
passing Areas 2A and 2B a contract as described in Paragraph
12.1.1 above within a reasonable time prior to the expiration of
the term of provisional water service provided for in Paragraph

5.2.4 above.
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14.1.2., Any claim against the United States of
the right to drainage service or Drainage Service Facilities,
including but not limited to any claim by the District of the
right to recover District costs of providing Drainage Service
Facilities; provided, that the right to drainage service or
Drainage Service Facilities which may be claimed against the
United States during the term of this Judgment shall be limiged
to the removal and disposal of not to exceed 100,000 acre feet
per year of subsurface agricultural drainage water from the

District; provided further, that such claim may be asserted only

upon the occurrence of one of the conditions specified in Para-
graphs 7.1.8.1 through 7.1.8.8 above.

14.1.3. Any claim that the second sentence of
Section 203(b) of the 1982 Act is invalid or inapplicable to
lands within the District.

14.1.4, Any claim challenging the authority of
the United States or the Federal Parties to sell excess lands
under Federal reclamation law, including but not limited to the
right to assert, subject to Paragraph 7.4 above, that provision
for the Drain as set forth in the 1960 Act is a condition of the
exercise of that authority.

14.1.5. Any claim that a contract referred to in
Paragraph 11.2 above is not a contract as described in Section
203(a) of the 1982 Act.

14.1.6. Any élaim of any landowner or water user
against the United States arising out of or relating to Exhibit H
which (a) sounds in tort, or (b) has been asserted in any other
action pending on the date of execution of the Stipulation for
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Compromise Settlement from which this Judgment arose, or (c)
seeks declaratory relief about the interpretation of the terms of
Exhibit H.

14.1.7. Any claim of any landowner or water user

against the District arising out of or relating to Exhibit H,

. drainage service, or Drainage Service Facilities.

14.1.8. Any claim of a party against the United
States of a legal right to have additional water distribution or
collector drainage facilities constructed within the District in
addition to those constructed pursuant to the 1965 Contract;
provided, that such claim may be asserted only in the event that_
the Federal Parties fail to perform in accordance with the terms
of Paragraph 12.1.2 above, and not otherwise.

14.2. The claims referred to in Paragraphs 14.1.1
through 14.1.8 above shall be subject to all available defenses,
except that the running of time respecting the defense of statute
of limitations and laches to the claims referred to in Paragraph
14.1.1 and 14.1.2 above shall be tolled between the date this

Judgment is entered and the first date when such claim may be

asserted.

15. Past Contracts, Water Allocation and Pricing.

All parties have voluntarily dismissed with prejudice
all claims for relief pleaded in these actions arising out of any
Interim Contract, Exhibit H, any Internal Allocation Rule or
any Internal Pricing Rule, ‘except that the District and the
United States retain any claim for relief arising out of Exhibit
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H. No party shall recover any damages or obtain any other
judicial relief in any action against any other party based on
such past actions, except as provided in Paragraphs § and 9 above
and Exhibit H. Notwithstanding the foregoing, any landowner or
water user may assert in any other action any claim for relief
referred to in Paragraphs 14.1.6 and 14.1.7 above and seek any

remedy provided by law with respect thereto.

l6. Future Contracts - Rights Under Merger Law.

Subject to the provisions of this Judgment and during
its term, neither the District nor any improvement district of
the District shall enter into any future water service, repayment
or other contract, or perform under such contract, so as to

impair the rights to which the 1A and 1B Parties are entitled

pursuant to the Merger Law.

17. Future Water Allocation and Pricing.

17.1. Subject to the provisions of this Judgment and
during its term, neither the District nor any improvement dis-
trict of the District shall adopt any future Internal Allocation
Rule or Internal Pricing Rule, or enforce any such rule, so as to
impair the rights to which the 1A Parties and 1B Parties are
entitled pursuant to the Merger Law.

17.2. The 1A Parties and 1B Parties shall have the
first and prior right to timely apply for and purchase from the
District the entire quantity of water to which the District is
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entitled under the 1963 Contract. Except as provided in the
preceding sentence and in Paragraphs 17.3 and 17.5 below, by
virtue of the Merger Law the District shall adopt no Internal
Allocation Rule in the future which allocates to Area 1A and Area
1B less than such quantity of water.

17.3. Any water delivered to the District under the
1963 Contract not purchased by water users in Area 1A and Area 1B
shall be allocated ratably among water users in Area 2A and Area
2B which timely apply for and purchase such water from the Dis-
trict. i
17.4. Any water delivered to the District by the
United States for use within the District in addition to water
delivered under the 1963 Contract, including but not limited to
water delivered under Paragraph 5 above and under the water
delivery contracts referred to in Paragraphs 12.1.1 and 12.3
above, shall be allocated ratably among water users in Area 2A
and Area 2B which timely apply for and purchase such water from
the District.

17.5. 1In years of water shortage when water deliveries
to Central Valley Project water contractors are reduced by the
Federal Parties under their respective water service contracts,
deliveries to and within the District of water purchased under
Article 3 of the 1963 Contract to which the water users in Area
1A and Area 1B have prior rights shall be proportionally reduced
along with deliveries to and within the District of the addi-
tional water from the Central Valley Project to which lands in

the District are entitled.
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17.6. Except as provided in Paragraph 7.3.1 above and
Paragraph 18 below, the District shall not charge any water user
more for water service or Drainage Service than the charges
required to be paid to the United States for such service, plus
any appropriate District charges to cover District costs rea-
sonably necessary in making such service available within the
District and in operating the District, including but not limited
to compliance with this Judgment. Except as required by the 1982
Act and as provided in Paragraph 18 below, the District shall
adopt no Internal Pricing Rule in the future which imposes a
water service charge for the water allocated to Area 1A and Area
1B which is greater than the price of water which the District is
obligated tc pay under the 1963 Contract, plus the appropriate

District charges referred to in the preceding sentence.

18. District Financing and Expenditures for
Drainage Purposes.

18.1. VNotwithstanding anything to the contrary in
Paragraphs 7.6 and 17.6 above or elsewhere in this Judgment, the
District may raise money to be expended for any drainage purpose
either by assessments on land or by charges for service or by a
combination of both assessments and charges, as authorized by
law, subject, however, to the conditions and limitations set
forth in Paragraphs 18.2 through 18.5 below.

18.2. 1In levying any such assessments, the District
shall apportion them as authorized by law, including but not

limited to Water Code Sections 36577 and 36578.

Page 50 of 56




1 ) 18.3. In fixing any such charges, the District shall,

2 if appropriate, equitably vary the amounts in different local-
3 ities of the District to correspond to the cost and value of the
4 service involved as authorized by law, including but:not limited

S to Water Code Section 35470.

6 18.4. Before deciding on a major expenditure for any
7 drainage purpose, the District shall give all water users (and,
8 if appropriate, all landowners) reasonable notice of, and oppor-
9 tunity to submit views to the District regarding, the proposed
10 ||+ drainage purpose, the estimated amount of the expenditure, the
11 proposed method of raising money to finance it, who will ulti-
12 mately bear the cost, and any other relevant information. I£, by
13 reason of circumstances beyond the control of the District, there
14 is insufficient time to give such notice and opportunity to all
15 water users, the District shall give such notice and opportunity
16 to the Area I and Area II representatives.
- 17 18.5. Area I and Area II concurrence, as provided in

18 Paragraph 22.5 below, shall be required before the District may
19 raise money or make appropriate expenditures for any drainage

20 purpose, except that such concurrence is not required to raise

21 money or make expenditures reasonably necessary (a) to comply
22 with obligations arising from statutes and court and administra-
23 tive judgments, orders and regulations, and from existing con-

24 tracts, and (b) to make drainage service provided by the United
25 States available within the District.

26
27
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19, Payment of Court Costs and Attorneys' Fees and
Expenses.

Except as set forth herein, each party shall bear his
or its own court costs and attorneys' fees and experises. The

District shall pay the class representatives their court costs

"and reasonable attorneys' fees and expenses as approved by the

District for the representation of their respective classes. The
District shall also pay West Haven Farming Company its reasonable
attorneys' fees and expenses as approvgd by the District for its
assistance in achieving settlement of these actions, and shall
also pay Kings County Development Company Shareholders
Liquidating Trust, successor in interest to Kings County
DeVelopment Company, Stephens Investments Inc. et al, Chevron
U.S.A. and Southern Pacific Land Company, et al their respective
reasonable attorneys' fees and expenses up to $25,000 each as
approved by the District for the assistance each has provided in
achieving settlement of these actions. Said payments shall be
made by the District from the money released from the Existing
Trust Fund under Paragraph 8.1 above before said money is used to

refund water users for their net credits.

20. Fifty Cents Per Acre Foot Drainage Service Charges.

No party or water user shall be entitled to reimburse-

ment of any $0.50 per acre foot drainage service charge paid in

the past.
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21, Pleasant Valley (Coalinga) Canal and Pumping Plant.

Neither the District nor any water user or landowner
therein has any right against the United States or the Federal
Parties to any refund of the costs of operation and maintenance
of the Pleasant Valley (Coalinga) Canal and Pumping Plant which
the District has assumed in the past. The District shall retain
the responsibility for such operation and maintenance until the
end of 2007, as long as the Federal Parties continue to deliver
to the District the quantities of Central Valley Project water
specified in Paragraph 5 above at the rates specified therein.
The 1A Parties and 1B Parties shall have no relief against the
District or against the 2A Parties and the 2B Parties with
respect to the manner in which the District has heretofore
charged its water users for said costs under any Internal Pricing
Rule. The District shall adopt no Internal Pricing Rule in the
future which passes on the District's share of such charges on

any other than a uniform basis throughout the District.

22. Termination of Classes and Authorization of Area
Representatives.

22.1. The Area 1A, 1B, 2A and 2B Classes are hereby
terminated and the representatives heretofore certified as
representatives thereof are hereby discharged. 1In lieu thereof,

Area representatives are hereby authorized to represent the two

major areas of the District, Area I and Area 1I, for purposes of

enforcement of this Judgment under Paragraph 3 and Area concur-
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rence under Paragraphs 4.3, 7.1.1, 7.1.9, 7.6, 11.2, and 18

above,

22.2, The representatives of Area I shall initially be |

Boston Ranch Company, Edwin O'Neill, Frank Orff, Y. .Stephen
Pilibos and Fabry Farms. The representatives of Area II shall
initially be Vista Verde Farms, Inc., Price Giffen g Associates,
Jim Lowe Inc., Woolf Farming Company of California, Inc., and
Perez Ranches Inc.

22.3. Any representative of either such Area shall

automatically lose status as such and shall no longer have afy

powers or duties as a representative of such Area hereunder upon

the happening of either (a) the cessation of such representa-
tive's juridical existence, including the death or adjudication
of incompetence of a natural person, or the dissolution of a
corporation, or (b) the cessation of such representative's
ownership and operation of land within the Area of which he is a
representative., Upon the occurrence of such vacancy, the remain-
ing representatives of the affected Area owning or operating at
least a majority of the assessed value of all the lands within
such Area which are owned or operated by all the remaining
representatives of such Area shall select a successor
representative willing to so serve. The name of the successor
representative shall be certified to the District by the repre-
sentatives who have selected the successor. The District shall
maintain an up-to-date list of the names and addresses of all
Area representatives and the assessed value of the lands owned or

operated by each.
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22.4. The Court retains jurisdiction to remove or
replace one or more of the representatives of an Area for good
cause on motion of a landowner or water user within such Area.
Notice of such motion shall be served upon all the representa-
tives of such Area and upon the District.

22.5. Concurrence of an Area with District action, as
required in Paragraphs 4.3, 7.1.1, 7.1.9, 7.6, 11.2 -and 18 above,
shall be deemed to have been obtained as follows:

The District shall give every Area-representative of
each Area for which concurrence is required for a particular
action written notice of such action by certified mail. If,
within 30 days after such notice has been mailed, the District
has not received written objection to such action from represen-
tatives owning or operating at least a majority of the assessed
value of the land owned or operated within such Area by all the
representatives thereof, concurrence of such Area shall be deemed
to have' been obtained. 1If, however, within said 30 days the
District has received such written objection, concurrence shall
be deemed not to have been obtained, except as follows with
regard to the concurrence required under Paragraphs 7.1.1, 7.1.9,
7.6, 11.2 and 18 above but not under Paragraph 4.3 above: The
District may call an advisory election within such Area pursuant
to the California Water District Act and the California Elections
Code on the question of concurrence. If a majority of the votes
cast in such election are in favor of concurrence, concurrence

shall be deemed to have been obtained.
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1 ’ 23, Judgment and Stipulation for Compromise
Settlement Not a Contract.

3 Neither this Judgment nor the Stipulation for Compro-
4 mise Settlement is a contract or an amendment to a contract with

-] the United States as described in Section 203(a) of the 1982 Act.

7 24, No New United States Drainage Service Obligation.
8
9 Nothing in this Judgment or the Stipulation for - Compro-

10 || mise Settlement shall be deemed to create any obligation of the
11 United States to provide any drainage service to the District or
12 to construct Drainage Service Facilities for the District, and
13 any claim that the United States has a preexisting obligation

14 with respect to drainage service or Drainage Service Facilities

15 may be brought by the District in accord with Paragraph 14.1.2

16 and not otherwise.
17 25. Application of Certain Paragraphs.
18 The provisions of Paragraphs 11.4, 16, 17 and 22 are

19 intended to, and shall, apply only among the District, the 1A
20 Parties, the 1B Parties, the 2A Parties and the 2B Parties and
21 are not intended to benefit the United States.

22 Dated: - .

24 United States District Judge

26
27
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CHRISTOPHER G. FOSTER TELECOPIER (213) 891-1414 AVENIOA DEL
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TELEPHONE {714) 468-3879

OF COUNSEL TELECOPIER {714) 498-6197
KENNETH L. KHACHIGIAN

VIA TELECOPIER AND FEDERAIL EXPRESS

State Water Resources Control Board
901 P Street
Sacramento, California 95814

Re: Draft Water Right Decision 1630

Dear Board Members:
Introduction

This letter is written on behalf of Arvid D. Allen,
Cameron Brooks, Theresa Buchanan, Rod Cardella, John Coelho, John
Giacone, Bob Glassman, Jim Gramis, Richard Guenther, M. G.
Noblat, Edwin R. O'Neill, Francis A. Orff, Carolyn G. Peck,
Y. Stephen Pilibos, Joyce Rupe, Bill Schuh, and David Wakefield
and certain of their family members and affiliated entities. Our
clients own and operate substantial acreage of farmland in the
west side of the San Joaquin Valley. We here provide their
comments on draft Water Right Decision 1630.

our clients' lands are in the San Luis Unit of the
Central Valley Project and the original area ("Area I") of the
Westlands Water District. They are served with federal irriga-
tion water pursuant to a 1963 service contract (the "1963
Contract") and various repayment and recordable contracts imple-
menting the 1963 Contract. The 1963 Contract has been enforced
in a 1986 federal court judgment (the "1986 Judgment").
Barcellos & Wolfsen, Inc. v. Westlands Water District, 491 F.
Supp. 263 (E.D. Cal. 1980) ("Barcellos I"); Barcellos & Wolfsen,
Inc. v. Westlands Water District, 899 F.2d 814 (9th Cir. 1990)
("Barcellos II"). Our clients' water entitlement under the 1963
Contract and the 1986 Judgment will be substantially destroyed if
the draft Decision is adopted and implemented. As the court in
Barcellos I judicially noticed, cessation of federal water
deliveries would create "economic catastrophe" in the western
regions of Kings, Fresno, Madera and Merced Counties. 491 F.
Supp. at 265.
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our clients strenuously object to the approval of the
draft Decision. Their objection is based both upon law and
policy, and relates both to environmental and economic factors.
Our specific objections are set forth below.

1. CEQA Compliance

The draft Decision states that it is "categorically
exempt" from the requirements of CEQA under 14 CCR §§ 15321(a),
15307, 15308, and 15301(i). This is not correct. Dunn—Edwards
Corp. vs. Bay Area Air Quality Management District, 9 C.A.4th
644, 653-58 (1992) dispenses with such contention. In Dunn--
Edwards an air quality management district contended that its
adoption of regulatlons tightening emissions standards for
volatile organic compounds from certain paints was categorlcally
exempt from CEQA requirements pursuant to Sections 15307 and
15308. 1In rejecting this argument the court held:

"Projects which are categorically exempt from CEQA
are those projects which have been determined not to
have a significant effect on the environment. (§
21084.) Consequently, Guidelines section 15300.2,
subdivision (c) states: "A categorical exemption shall
not be used for an activity where there is a reasonable
possibility that the activity will have a significant
effect on the environment due to unusual circum-
stances." Stated another way, a project is only exempt
from CEQA "[w]lhere it can be seen with certainty that
there is no possibility that the activity in question
may have a significant effect on the environment."
(Guidelines, § 15061, subd. (b)(3).) Thus, . . . if
the court perceives there was substantial evidence that
the project might have an adverse impact, but the
agency failed to secure preparation of an EIR, the
agency's action must be set aside because the agency
abused its dlscretlon by failing to follow the law."
Id. at 65s6.

To the same effect are Wildlife Alive v. Chickering, 18 C.3d 190,
206 (1977) (where there is a reasonable possibility that a

project or act1v1ty may have a significant effect on the environ-
ment, an exemption is improper) and International ILongshoremen's

& Warehousemen's Union v. Board of Supervisors, 116 C.A.3d 265,
175-65 (1981).

It has previously been judicially determined that a
reduction in water deliveries to the west side of the San Joaquin
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Valley will have significant adverse environmental impacts. 1In
County of:- Fresno v. Andrus, 8 Envtl. L. Rep. 20179 (E.D. Cal.
1978) revd on other grounds 622 F.2d 436 (9th Cir. 1980) the
court considered proposed regulations which would have denied
irrigation water to a substantial portion of the land in Area I
and other federal service areas. The court made the following
findings of fact with respect to the reduction of irrigation
water: "[1] If defendants' proposed regulations are implemented,
« + - much . . . currently irrigated farmland . . . may return to
desert . . -7 [2] If defendants' proposed regulations are imple-
mented, serious and substantial overdrafts to the groundwater
supply will result or be intensified . . . in Westlands Water
District . . .; [3] If defendants' regulations are implemented,
land use patterns and cropping patterns will be altered through-
out the San Joaquin . . . Valley[]."

The Board did not prepare an EIR in the late 1970s in
connection with D-1485. However, the draft Decision acknowledges
that "[t]he ecological and water diversion situations in the
estuary have changed rapidly in the past few years, and the
changes have been accelerated by the ongoing drought." These
changes necessitate the development of new comprehensive environ-
mental documentation under the guidance of CEQA, even if the
Board had complied with CEQA in the first instance. CEQA Section
21166 requires new environmental documentation at the second step
of a two-step project where there has developed in the interim
"[s]ubstantial changes" in the project or surrounding circum-
stances or "[n]ew information" not known at the first step. Such
documentation is required at the latter time when "new 51gn1f-
icant environmental impacts not considered" previously have since
developed. 14 CCR § 15162(a).

The Board may not adopt the draft Decision without
first complying with CEQA and preparing an EIR. California's
most important environmental statute may not ‘be ignored.

2. Impairment Of Contract

The 1963 Contract expressly requires that the federal
government "shall furnish" to Area I farmers 900,000 acre feet of
irrigation water each year. It also expressly warrants that such
water can be made, and will be "available" each year. However,
the federal government has recently said that (a) it is following
the draft Decision as an interim measure, and (b) it will cut off
75% of our clients' water in 1993-1994.
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By drastically reducing the supply of CVP water to
Area I, the draft Decision would, by virtue of the impairment of
contract prohibitions in the state and federal Constitutions,
unconstitutionally impair Area I's rights under the 1963
Contract. In Sonoma County Organization of Public Emplovees v.
County of Sonoma, 23 C.3d 296, 309 (1979), the leading contracts
clause case in California, the court held that the law invali-
dated there had effected a "severe" impairment of the plaintiffs'
contract rights and that, therefore, the judicial scrutiny the
law had to undergo was to be "elevated." The court relied in
major part on Allied Structural Steel Company v. Spannaus, 438
U.S. 234 (1978) in which the U.S. Supreme Court had held that a
state action unconstitutionally 1mpa1red -previously created
private contractual relationships in that it purported to impose
new duties on one side for which the other side had not
contracted. The court in Sonoma made the following statements
regarding the holding in Allied:

"The Court opined that . . . a severe impairment
'will push the inquiry to a careful examination of the
nature and purpose of the state legislation.' The
statute was invalidated on the grounds that it . . .
worked severe and permanent change in those terms [and]
the measure was not necessary to meet an important
general societal problem . . . ."™ 23 €.3d at 307.

The impairment of the 1963 Contract and our clients’
implementing contracts would be "severe" in the extreme. It
could be expected to destroy up to 75% of Area I's water entitle-
ment. In contrast, D-1485, upheld in U.S. v. State Water
Resources Control Board, 182 C.A.3d 82 (1986) ("U.S. v. State
Board"), has resulted in no known material impairment of such
entitlement. U.S. v. State Board held that one factor to be
considered is whether the holder of the contract right has been
so regulated in the past that it has notice that the state might
destroy such right in the future. But the state has never
impaired our clients' federal contract rights before, nor have
they received any such notice. State Board held that
another factor is whether the rlght holder had reasonable expec-
tations and relied thereon. Barcellos II found that even an
inexplicit pricing provision of the 1963 Contract created
"reasonable expectations." 899 F.2d at 825. And surely the
exp11c1t water availability and delivery warranties and promises
in the 1963 Contract do too. The U.S. v. State Board court
further noted that federal contracts provide protection for the
government when water is not available. But the express warranty
of availability in the 1963 Contract overrides such provision.
Commercial Code §§ 2313, 2316(1); Fundin v. Chicago Pneumatic
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Tool Co., 152 C.A.3d 951, 958 (1984); Sierra Diesel Inijection
Service v. Burroughs Co;p 890 F.2d 108, 113 (9th Cir. 1989).

As to whether the draft Decision is "necessary" to meet
an "important" public problem, Sonoma County Organization holds
that judicial review is "elevated,"™ and Allied Structural Steel
holds that it is "careful." (U.S. v. State Board cites both
cases, but for other provisions.) The draft Decision fails to
carry the Board's burden of so showing. Other alternatives exist
which would permit this purpose to be fulfilled without impairing
our clients' contract rights.

3. Fifth Amendment

U.S. v. State Board acknowledges that "once rights to
use water are acquired, they become vested property rights,™ and
"they cannot be . . . taken by governmental action without . . .
just compensation." 182 C.A.3d at 101. Since the trial court in
that case had rejected such claims because the districts had "no
water rights of their own," and since on appeal they made had "no
argument . . . concerning the nature of their water rights," the
agpellate court declined to address the taking issue. 182 C.A.3d
at 145.

Our clients are the owners of water rights to benefi-
cial use of the water which are property rights appurtenant to
their lands. 43 U.S.C. §§ 372, 485h-1(4); Ickes v. Fox, 300 U.S.
82, 95 (1937); Nevada v. U.S., 463 U.S. 110, 121, 126 (1983).
These rights are reflected, not only in the 1963 Contract, but
also in the permit and license issued by the Board pursuant to
D-1020 (1961).

A permit modification that divests permanent physical
dominion of property is a taking regardless of whether the action
achieves an important public benefit. Nollan v. California
Coastal Commission, 483 U.S. 825, 831~-32 (1987) ; Kaiser Aetna v.
U.S., 444 U.S. 164, 180 (1979). Further, in the context of a
regulatory restrictlon, merely serving the public interest does
not avoid the compensatlon requirement of the Fifth Amendment.
483 U.S. at 841. "It is axiomatic that the Fifth Amendment's
just compensation provision is 'designed to bar Government from
forcing some people alone to bear public burdens which, in all
fairness and justlce, should be borne by the public as a whole'

[citations]." First English Evangelical ILutheran Church of
Glendale v. Countx of Tos Angeles, 482 U.S. 304, 318-19.
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State action promoting environment values which results
in a deprivation of property may constitute a taking for which

compensation is required. National Audubon Society v. Superior

Court, 33 C.3d 419, 440 (1983); City of Berkeley v. Superior
Court, 26 C.3d 515, 532 (1980). :

In Everett Plywood Corp. v. U.S., 651 F.2d 723 (Ct. Cl.
1981), a plywood manufacturer made a contract to purchase timber
harvested from a national forest. Two years later, when the
contract had only been performed in part, the government unilat-
erally terminated the contract, fearing environmental damage to
soil and watershed. The court held that a takings claim was
stated, saying:

", . . [Tlhe high cause of environmentalism . . .
is a cause with numerous and devoted adherents, some of
whom will not tolerate the balancing of environmental
considerations against others perhaps equally high but
of a different nature. Here the cause is deemed to
override the normal obligations of a government
contract, i.e., if the Secretary of Agriculture is
acting on behalf of the environment he can make any
contract of his Department null and void. The effort
of the government which has stepped into the market
place and made contracts binding on others, to void
them as applied to itself on behalf of some high public
policy, is an old phenomenon in the law. . . . There
can therefore be no doubt that high reasons of public
policy do not endow public officials with authority to
repudiate contracts. . . ." 651 F.2d at 727-28.

Adoption of the draft Decision would take Area I's
water. We estimate that Area I would be entitled to just compen-
sation of $200 million.

4. Separation Of Powers

The draft Decision states that it "provides direction"
for the use of water "required by recent federal legislation to
be used for fish . . . protection." This apparently refers to
Section 3406(b) (2) of the Central Valley Project Improvement Act
(the "CVPIA") which directs the federal government to "dedicate"
annually 800,000 acre feet of the CVP yield for such purposes.

Section 3408 (k) of the CVPIA provides, however, that
nothing therein shall "alter the terms of any final judigial
decree confirming or determining water rights." The legislative
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history makes clear that this provision was intended to protect
the 1986 Judgment. 138 Cong. Rec. S17659, S17660 (Oct. 8, 1992).

An ambiguous statute will be interpreted to protect
rights enforced in a judgment. paylo v. Administrator of
Veterans' Affairs, 501 F.2d4 811, 812, 816, 822 (D.C. Cir. 1974).
If the Board were to improperly interpret the CVPIA so as to
impair Area I's rights under the 1986 Judgment, the CVPIA, as so
applied, would be unconstitutional under the separation of powers
doctrine. Where private rights are at stake, a court's examina-
tion of state action altering’'a judgment is "searching."
Commodity Futures Trading Commission v. Schor, 478 U.S. 833, 854
(1986). A long line of cases involving governmental attempts to
alter the outcome of government disputes establishes that later
action may not impair rights established by an earlier judgment.
United States v. Klein, 80 U.S. 128, 146 (1871); Pennsylvania v.
Wheeling and Belmont Bridge Co., 59 U.S. 421, 431 (1856); Gordon
v. United States, 117 U.S. 697, 701, 703 (1865); United States v.
O'Grady's Executors, 89 U.S. 641, 647, 648 (1875); McCullough v.
Virginia, 172 U.S. 102, 123, 124 (1898); Hodges v. Snyder, 261
U.S. 600, 603 (1923).

The 1986 Judgment ordered that the government "shall
perform" the 1963 Contract. It "requires" the government to
perform the 1963 Contract. Barcellos II, 899 F.2d at 826.

A federal court judgment is binding upon, and must be
honored by, a quasi-judicial body of the state government.
Martin v. Martin, 2 C.3d 752, 761-62 (1970); Gene R. Smith Corp.
v. Terry's Tractor, Inc., 209 C.A.3d 951, 953-54 (1989).

Furthermore, a state court judgment, rendered December
5, 1963, decreed that the 1963 Contract was "valid," the judgment
was "conclusive" against all persons, including the Board, "as to
all matters which could have been adjudicated" in that action,
and that each such person, including the Board, is "enjoined and
restrained" from raising any issue as to which the judgment was
conclusive.

Area I's judgment rights are unique, to the best of our
knowledge. Accordingly, the draft Decision may not apply to
Area I.

5. Federal Supremacy

State water law may control the operation of a federal
reclamation project only where state law is not inconsistent with
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Congressional directives. U.S. Const., Art. VI, § 2; 43 U.S.C. §
383; california v. U.S., 438 U.S. 645 (1978). A state limitation
or condition on federal management or control of a reclamation
project is invalid if it "clashes with express or clearly implied
Congressional intent or works at cross-purposes with an important
federal interest served by the Congressional scheme." U.S. v.
California, 694 F.2d 1171, 1177 (9th Cir. 1982).

U.S. v. Sstate Board acknowledges the existence of these
federal constraints upon state power. 182 C.A.3d at 134-37. Yet
it appears that the government and districts had not argued and,
thus, the court did not address there two central requirements of
federal reclamation law.

First, U.S. v. State Board stated that the Board had
erred in failing to make factual findings on whether a repayment
contract was required to cover the costs of releasing water for
outflow to control salinity control. Id. at 143. It stated the
reclamation law had not "expressly declared nonreimbursable" such
costs by irrigators and suggested that the "burden of such costs"
may fall upon irrigators. Because of the inadequate record, the
court failed to address this matter in substance.

Farmers in Area I cannot bear any costs, including fish
protection costs, unless they are permitted to buy the water in
question and thereby pay to the government the water charges set
out in the 1963 Contract. 1If Area I farmers do not bear those
costs in that manner, someone must do so under some contract.
Reclamation law mandates repayment of all project costs, includ-
ing fish protection costs. 43 U.s.C. §§ 521, 485h(a), (c):
Carson=Truckee Water Conservancy District v. Clark, 741 F.2d 257,
260 (9th cir. 1984). The CVP authorizing legislation specif-
ically provides that "the provisions of the reclamation law . . .
shall govern the repayment of expenditures" and that the govern-
ment "may enter into repayment contracts, and other necessary
contracts" with state agencies and other private or public
parties. 50 Stat. 844, 850 (1937). The act authorizing the San
Luis Unit also states that no funds shall be appropriated for
construction of Unit distribution systems and drains until after
"a contract . . . calling for complete repayment" has been
submitted.

Here, the draft Decision would divert massive quanti-
ties of water from Area I farmers, who would have paid the
construction and operation costs associated therewith, to be used
by those public and private interest groups concerned with fish
protection. But those interest groups, including the industries
and agencies who advocate such protection, would enjoy the
beneficial use of that water without having incurred any repay-
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ment obligation, that is, free of charge. This would unconstitu-
tionally clash, and work at cross-purposes, with the financial
scheme carefully laid out in federal reclamation law.

Second, U.S. v, State Board suggested that Congress
deemed the objectives behind D-1485 to possess "a priority at
least equal" to the transport of irrigation water to water-
deficient farmlands. 182 C.A.3d at 136. But reclamation law
provides exactly the opposite. :

Federal reclamation law contains a strong and unmistak-
able preference and priority of irrigation use over all other
uses. 43 U.S.C. §§ 521, 485h(c); Fresno. v. California, 372 U.S.
627, 631-32 (1963); California, 438 U.S. at 671; U.S. v. Alpine
Land & Reservoir, 697 F.2d 851, 858-60 (9th Cir. 1983); Arvin-
Edison Water Storage District v. Hodel, 610 F. Supp. 1206, 1217
n. 37 (D.D.C. 1985); Nevada, 463 U.S. at 126; County of Trinity
v. Andrus, 438 F. Supp. 1368, 1380 (E.D. Cal. 1977).

The legislation authorizing the Unit in which Area I is
located provides that irrigation is the "principal" purpose of
the Unit and that other purposes, such as providing fish
benefits, are more "incidents" thereto. Cf., U.S. v. New Mexico,
438 U.S. 696, 714-15 (1978).

The draft Decision now before the Board would honor
fish protection uses over irrigation uses. This would directly
conflict with federal law. Accordingly, the draft Decision would
be unconstitutional.

6. Public Trust Doctrine

The draft Decision claims authority under the public
trust doctrine. The landmark case is Illinois Central Railroad
v. Illinois, 146 U.S. 387 (1892) which held that the state could
not sell waterfront property to private parties without first
accommodating the public interest in access to waterways.

Recently the doctrine has been transformed. In the
words of a leading legal scholar, the transformed doctrine
"strays from its original function, that of limiting government
power over public assets, and addresses a new function, that of
expanding government power over private property," and is "simply
another unfortunate effort to create instability in private
rights." Richard A. Epstein, "The Public Trust Doctrine," Cato
Journal, Vol. 7, No. 2 (Fall 1987).
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In California the transformed public trust doctrine was
applled in National Audubon Society, the case cited, in turn, in

U.S. State Board, 182 C.A.3d at 148-52. The doctrine has

since been limited. Golden Feather Community Assn. v. Thermalito
Irrigation Dist., 209 C.A.3d 1276 (1989). -

U.S. v. State Board quotes National Audubon for the
proposition that the doctrine should be invoked "whenever
feasible." Id. at 151, 152. These cases also state that
in-stream uses should be preserved "so far as consistent with the
public interest." Id. at 151. They merely impose a duty to
“take the public trust into account." Id. The U.S. v. State
Board court states that the doctrine shall be applied only if
"necessary and reasonable." Id. The public trust doctrine is
not used to upset reasonable expectations of property holders.
Phillips Petroleum Co. v. Mississippi, 484 U.S. 469, 482 (1988).

U.S. v. State Board upheld D-1485's level of protection
of the striped bass. That level, however, has resulted in no
cutoff of Area I's water. The issue before the Board in the
draft Decision is whether the much higher level of protection for
the winter run of the Sacramento River Chinook Salmon may be
justified under the public trust doctrine. U.S. v. State Board
expressly noted the distinction, as follows: ". . . [T]he Board
recognized that while a higher level was necessary to ensure
protection of other species (e.g., . . . salmon), such level of
protection would require the 'virtual shutting down of the
project export pumps,' contrary to the broader public interest."

U.S. v. State Board also held that "findings are
required to show the underlying factual bases." id. at 150. The
draft Decision contains no findings of fact supporting the
reasonableness, the feasibility, the necessity, the public
interest, or the reasonable expectations associated with cutting
off Area I's water.

7. Reserved Jurisdiction

A permit or license granted by a state agency, which is
r:1lied upon, creates a vested right which may not be deprlved

under the due process clause. Halaco Engineering Co. South
Central Coast Regional Commission, 42 C.3d 52, 72-73 (1986). city

of West Hollywood v. Beverly Towers, Inc., 52 C.3d4 1184, 1189-94
(1991).

A state agency may also be estopped to alter a permit
or license under such conditions. Raley v. California Tahoe
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Regional Planning Agency, 68 C.A.3d 965, 975 (1977); Security

Environmental Systems, Inc. v. South Coast Air Quality Management
District, 229 C.A.3d4 110, 128 (1991).

Area I has operated in reliance upon the permit issued
by the Board three decades ago. It acquired a vested right,
which the Board is estopped to destroy.

The draft Decision relies upon (a) standard permit term
80, in effect since the mid-1960s, to ensure that water is
diverted only when available, and (b) reservations of jurisdic-
tion to revise permit terms concerning fish protection. D-=1020
was issued in 1961 granting the permit relating to the Unit. It
contains neither of the above reservations. -

However, D-1020 contains two others. Pursuant to Water
Code Sections 1394 and 13241, the Board reserved continuing
jurisdiction (but only until the date of the license) for the
purpose of "coordinating" the permit with other CVP permits. It
also reserved such jurisdiction for the purpose of "salinity
control" of the Delta.

D-1485 was issued in 1978. Term 1 thereof continued
any reservations of jurisdiction relating to coordination of
permits and salinity control, but did not create any for fish
protection. Term 2 provided that the government "shall maintain
. . . water quality conditions" in the Delta according to
specified without-project standards by (a) reduction of direct
diversion at the pumps, (b) release of natural flow or water in
storage, (c) operation of the Delta Cross Channel gates, or (d)
any combination thereof.

In reviewing D-1485 U.S. v. State Board stated that the
Board engaged in a "balancing" process. 182 C.A.3d at 126, 142.
It further sated that standards had to be "reasonable" and serve
the "public interest." 1In particular, the court held that Water
Code Section 1256 "requires consideration of the public benefits"
derived from the CVP. Id. at 141. The court held that the Board
must balance the "uses of the export recipients" in determining
the public interest. Id. at 142. The court upheld D-1485 to the
extent it protected fish. Id. at 150-51. It said that the bass-
bass-protecting without project standards were proper, taking
into account not only such needs, "but also the value of the
projects." Id. at 151.

The draft Decision would be a radical departure from
D-1485 upheld as reasonable upon balancing in U.S. v. State
Board. It achieved without project standards of water quality
and protected the striped bass, while allowing Area I to continue
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to purchase 100% of its irrigation water. By contrast, the draft
Decision would cut off up to 75% of Area I's water in an effort
to protect salmon by achieving water quality far above without
project levels. This would be unreasonable and, therefore,
illegal. :

U.S. v, State Board also held that "necessary findings
reflecting the balancing of interests" in determining public
interest are required. The draft Decision lacks the requisite
findings. Accordingly, the reserved jurisdiction doctrine gives
the Board no lawful basis for taking Area I's water.

8. Reasonable Use

The draft Decision also relies upon the reasonable usé
doctrine of Article X, Section 2 of the California Constitution.

U.S. v. State Board did not rely upon this doctrine in
upholding the bass protection provisions of D-1485. 182 C.A.3d
at 148-50.

Furthermore, the court held in another context that an
"accommodation" must be reached concerning the major public
interests at stake, including "transport of adequate supplies for
needs southward." Id. at 130.

U.S. v. State Board holds that this is a "question of
fact" and that findings are required. 1d.

Here, the draft Decision fails to make adequate
findings on (a) its economic impacts, (b) its environmental
impacts, (c) alternative causes of salmon loss, and (d) alterna-
tive solutions to such problens.

9. Trend Of The ILaw

The current governmental assaults upon Area I's long-
established water rights, including the draft Decision, raise
fundamental questions about trends in the law generally, and in
water law in particular. Before closing, please allow us to
comment on the larger context. While it may first appear as a
digression from the specific issues at hand, we think the Board
must consider the broader implications of the issue it now faces.
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What is happening to water law in california? While
surprising, we think it particularly instructive to start the
analysis by examining the influence of the once-obscure “critical
legal studies" movement on the development of that law. Allan C.
Hutchinson, a law professor at York University in Toronto,
Canada, has recently written that the central thrust of that
movement's attack on traditional jurisprudence is its program of
"left" politics. Allan C. Hutchinson, Ed. Critical Iegal Studies
(1989) at 2. Other law professors who are associated with the
movement describe it similarly. Mark Kelman, A Guide To Critical
lLegal Studies (1987) at 1, 2: Roberto Mangabeira Unger, The
Critical Legal Studies Movement (1983) at 1, 4. Professor
Hutchinson touts the movement's "major offensive on the whole
edifice of modern jurisprudence" and, in particular, its assault
upon "the crucial distinction between law and politics."
Hutchinson at 2, 4. His colleagues echo the same themes. Kelman
at 3-6; Unger at 1, 3-~4.

Profession Hutchinson and a colleague have co-authored
an article praising California water rights decisions in recent
years for revealing "the fundamental truth that everything is in
a process of changing or becoming." Allan C. Hutchinson, Patrick
J. Monahan, "Law, Politics, and the Critical Legal Scholars: The
Unfolding Drama of American Legal Thought," 36 Stan. L. Rev. 199,
217 n. 70 (1984).

Professor Hutchinson's article has recently been
extolled by Eric T. Freyfogle, a law professor at the University
of Illinois, in his analysis of California's recent water law
jurisprudence. Eric T. Freyfogle, "Context and Accommodation in
Modern Property Law," 41 Stan. L. Rev. 1529, 1545-47 (1989).
Professor Freyfogle describes the critical legal studies perspec-
tive, as follows: "Entitlement issues . . . cannot be resolved
neutrally and objectively, based either on formal reason or on
the inherent nature of the property item itself, because they
raise questions of power, value, and social policy that are
inevitably political in nature." Id. at 1546. Professor
Freyfogle argues that California's assertion of political control
over the process of defining water rights "has regained for the
public much of the power to prescribe water use practices"
traditionally governed by the free market and the common law.

Id. He praises the new development, as follows: "By discarding
all pretense that water use entitlements are clearly and perma-
nently defined, the story casts aside the notion of neutral,
rule-driven adjudications." Id.

. Professor Freyfogle's article lauds certain new Cali-
fornia cases departing from the traditional property rights
model. He seems comforted that after National Audubon water
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rights which had been "secure" were suddenly "precarious." Id.
at 1537. And he endorses the praise lavished by his cohorts on
U.S. v. State Board for tempering strict priorities by "a sense
of equitable sharing." Id. at 1537 n. 43.

The ideas of Professors Hutchinson and Freyfogle and
their ilk are obviously no longer purely academic. Indeed, they
have been expressly relied upon and incorporated in a recent
intermediate appellate court decision in California. Imperial
Irrigation District v. State Water Resources Control Board, 222
C.A.3d 548 (1990) upheld the Board's decision to restrict a water
district's water loss from canal spill and tailwater, relying
heavily on cases such as National Audubon and U.S. v. State
Board. In its conclusion, the court swallowed the critical legal
studies line advanced by Professors Hutchinson and Freyfogle, as
follows:

"All things must end, even in the field of water
law. It is time to recognize that this law is in flux
and that its evolution has passed beyond traditional
concepts of vested and immutable rights. In his review
. « ., Professor Freyfogle explains that California is
engaged in an evolving process of governmental redefi-
nition of water rights. He concludes that 'California
has regained for the public much of the power to
prescribe water use practices . . . .' He asserts that
the concept that 'water use entitlements are clearly
and permanently defined,' and are ‘'neutral [and] rule-
drive,!' is a pretense to be discarded. It is a funda-
mental truth, he writes, that 'everything is in the
process of changing or becoming' in water law.

"In affirming this specific instance of far-
reaching change, imposed upon traditional uses by what
some claim to be revolutionary exercise of adjudicatory
power, we but recognize this evolutionary process, and
urge reception and recognition of same upon those whose
work in the practical administration of water distribu-
tion makes such change understandably difficult to
accept." 222 C.A.3d at 573.

Water rights at the federal level have also been seen
by some as recently undergoing erosion. E.dq., Peterson v. U.S.
Department of Interior, 899 F.2d 799 (9th Cir. 1990);
Barcellos II, 899 F.2d at 814; Madera Irrigation District v.
National Resources Defense Council, 93 Daily Journal D.A.R. 1533

(1993). But any change there has been much more modest and
restrained than at the state level. For example, the
Barcellos IT court noted:
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"The fifth amendment prohibits the federal govern-
ment from depriving a person of 'property without due
process of law.' In Lynch v. United States, 292 U.S.
571, 579, . . . (1934), the Supreme Court held that
'(rlights against the United States arising out of a
contract with it' are property rights protected from
deprivation or impairment by the fifth amendments."

The dissent in Barcellos II said this about the 1963 Contract and
the 1986 Judgment:

"Here we are not dealing with some public right
that Congress can change at will. We are dealing with
a judgment arising out of very specific contracts, and
the only public aspect is that the contracts were with
the government. That aspect should make the contracts
even less subject to the vicissitudes of legislation.
See Perry v. United States, 294 U.S. 330 . . . (1935);
Lynch v. United States, 292 U.S. 571 . . . (1934)

« « « « There is no reason to find that the judgment
ordering enforcement of the 1963 contract stands on
shakier grounds. Rather, this case is more like Daylo,

501 F.2d 811 . . . . Specific and valuable rights are
involved, and the judgment deserves enforcement." Id.
at 831-32.

Madera Irrigation District also stated the same prin-
ciple. 93 Daily Journal D.A.R. at 1535. It opined that ". . .
the government cannot reserve to itself an unlimited right to
escape its contractual obligations without rendering its promises
illusory . . . ." Id. at 1537. And it analyzed the larger
issue, as follows:

"Congress can change federal policy, but it cannot
write on a blank slate. The old policies deposit a
moraine of contracts, conveyances, expectations and
investments. Lives, families, businesses, and towns
are built on the basis of the old policies. When
Congress changes course, its flexibility is limited by
those interests created under the old policies which
enjoy legal protection. Fairness toward those who
relied on continuation of past policies cuts toward
protection. . . . Expectations reasonably based upon
constitutionally protected property rights are
protected against policy changes by the Fifth Amend-
ment. Those based only on economic and political
predictions, not property rights, are not
protected. . . .

-
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", . . [T)oo liberal an interpretation of the
residual sovereign power of the government to override
its contractual commitments would eviscerate the
government's power to bind itself to contracts. 1In
addition to the moral offensiveness of allowing the
government to break its promises, too liberal a con-
struction would have the paradoxical consequence of
weakening the sovereign power to implement policy. If
the government's commitments need not be honored, then
it can induce responses to policies only by cash or
coercion." Id. at 1534-35.

While most of the world is rapidly abandoning all forms
of central planning, it is puzzling, as well as ironic, that.
California water law seems to be going in the opposite direction.

The matter now before the Board may prove to be a
crucial test of whether California will retain the traditional
property-based approach or embrace the discredited social
engineering approach to water law. See Terry L. Anderson,

Donald R. Leal Free Market Environmentalism (1991) at 104-14. We
urge the Board to think extremely carefully about this crucial
question.

Conclusion

For the above reasons, our clients in Area I contend
that neither the public trust, reserved jurisdiction, nor reason-
able use doctrine permits the Board to issue the draft Decision.
In addition, such issuance would unlawfully violate CEQA, impair
the 1963 Contract, take our clients' water rights, violate the
1986 Judgment and the separation of powers principle, and affront
the supremacy of federal reclamation law. Finally, the Board
should not promote the rise of the social engineering model and
the fall of the free market regime in water law.

In addition, we endorse the views of various other
commentators, including the District, showing that (a) the draft
Decision may produce no environmental benefits, (b) any such
benefits it may produce would be narrow in scope and limited in
nature, (c) the draft Decision would certainly yield massive
environmental damage, and (d) it would produce without any doubt
devastating economic impacts. In short, the draft Decision is
outside the zone of reason -- far outside. We cannot comprehend
how this Administration could embrace such a radical change.
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Accompanying this letter is an exhibit volume contain-
ing copies of (1) the 1963 cContract, (2) the 1986 Judgment, (3)
our letter, dated March 30, 1992, to the government, and (4) our
notice, dated November 18, 1992, under the 1986 Judgment. We
request that the Board take official notice of these public
documents.

Respectfully submitted,

William M. Smiland

WMS:k
cc: Governor Pete Wilson
Daniel Lundgren, Esq.
Mr. Douglas Wheeler :
Mr. James M. Strock
Mr. David N. Kennedy
Mr. George P. Shultz

cor-93/2454-2.03



A U W N R

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Law Offices ot
miland & Khachigian
Seventh Floor
One Bunker Hiil
601 West Fifth Streat
Angeles, Ca 90071-2004

WILLIAM M. SMILAND - State Bar No. 041928
THEODORE A. CHESTER, JR. - State Bar No. 105405
CHRISTOPHER G. FOSTER - State Bar No. 119142
SMILAND & KHACHIGIAN

Seventh Floor (@] RiG iNA L
601 West Fifth Street FILE D
Los Angeles, CA 90071-2004

Telephone: (213) 891-1010

Facsimile: (213) 891-1414 DEC20 1994

Attorneys for Area I Plaintiffs-In-Inte@{ERIjd&hS. DIST. C&Url:?;
Francis A. Orff, et al. ‘Eastern District of Calito

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

WESTLANDS WATER DISTRICT, SAN
BENITO COUNTY WATER DISTRICT, SAN
LUIS WATER DISTRICT, AND PANOCHE
WATER DISTRICT,

No. CV-F 93-5327 OWW/SSH

AREA I MEMORANDUM OF POINTS
AND AUTHORITIES IN REPLY TO
OPPOSITION. OF GOVERNMENT AND

Plaintiffs,

V. DELTA INTERESTS TO MOTION FOR

JUDGMENT

UNITED STATES OF AMERICA,

DEPARTMENT OF INTERIOR, BUREAU OF

RECLAMATION; UNITED STATES OF

AMERICA, DEPARTMENT OF COMMERCE, Date: January 9, 1994

NATIONAL MARINE FISHERIES SERVICE; Time: 9:00 a.n.

RONALD H. BROWN, SECRETARY OF ctrm.: 2

COMMERCE; BRUCE BABBITT, SECRETAR
OF INTERIOR, -

Defendants.

FRANCIS A. ORFF, et al.,

Plaintiffs-In-Intervention.

NATURAL RESOURCES DEFENSE COUNCIL,
et al.,

Defendants-In-Intervention.

Nl Nl N Nl Nkl P NP s il s it ol P i sl Nl s N it sl it il i Sl N P o Saal o i i st

]
s
EaAd
ha
Lo

2454-2A.12 i




!
N =

A 0 o W

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

., Law Offices of .
niland &

Saventh Floor

One Bunker Hill
301 West Fifth Street
Angeles, Ca 980071-2004

FRIANT WATER USERS AUTHORITY,
et al.,

Plaintiffs-In-Intervention.

KERN COUNTY WATER AGENCY,

Plaintiff-In-Intervention.

SAN JOAQUiN RIVER EXCHANGE
CONTRACTORS WATER AUTHORITY,

Plaintiff-In-Intervention.

COUNTY OF FRESNO, a political
subdivision of the State of
California,

Plaintiff-In-Intervention.

N Nt st Nt Nl Sl Nt i sl Nl el il Nl Nt it s NP N N P i st o

//
//
//
//
//
//
//
//
//
//
//
//
//
//
//

2454-2A.12

ii




10
11
12
13
14
15
16
17
18
19
20
21
22

23|

24
25
26
27

28

Law Officas of
miland & Khachigian
Seventh Floor
One Bunker Hill®
601 West Fifth Strest
: Angeles, Ca 80071-2004

TABLE OF CONTENTS

Introduction . . . . . . . ¢ . . . ¢ 4 4 e . .

1. PRELIMINARY CONSIDERATIONS . . . « « « o .

(a)
(b)

Recent Scholarship . . . .
Statutory Interpretation . . . . . .

)
.
.
.
.

2. RECLAMATION STATUTORY DUTIES . . . . . . .

(a)
(b)
(c)
(d)
(e)
(£)

Duty To Honor Beneficial Use Rights .
Duty Not To Impair Irrigation . . . .

Duty To Use Water In Service Area . ...
Duty To Recoup Costs From Water Users .

Duty To Obey Judgment . . « « . . . .
Duty To Treat Unit As Part of CVP . .

3. CVPIA SECTION 3406(b) (2) DEFENSE . . . . .

(a)
(b)

Collateral Estoppel . . .« « « . . .
Burden Of Proof . . . . ¢ « o« « o .

4. ESA SECTION 7 DEFENSE . . . + + « &« « « &

(a)
(b)

Conclusion . . v ¢ 4 4t 4 v e e e e e .

2454-2A.12

Jeopardy . .« .« ¢ o o o« o o o o o o o
Taking .« ¢ ¢ ¢ v v 4 v o o o o o o W

18
26
29
31
33

34

34
35

37

37
39

40




[

o U0 P W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Law Offices of
niland & Khachigian

Seventh Floor

One Bunker Hill
301 West Fifth Street
Angeles, Ca 50071-2004

TABLE OF AUTHORITIES

Cases

Arizona Power Poocling Assn. v. Morton,
527 F.2d 721 (9th €ir. 1975) « « o« &« o o o« = o o o &

Barcellos & Wolfsen, Inc. v. Westlands Water District,
491 F. Supp. 263 (E.D. Cal. 1980) . . « « « & « « .

Barcellos & Wolfsen, Inc. V. Westlands Water District,
849 F. Supp. 717 (E.D. Cal. 1993) . . . . . . . . .

Bean v. U.S.,
163 F. Supp. 838 (Ct. Cl. 1958) e v s e e e e e e e

Brewster v. Gage,
280 U.S. 327, 74 L. Ed. 457 (1929) . . . . . . .

California v. U.S.,
438 U.S. 645, 57 L. Ed. 24 1018 (1978) . . . . . . .

Carson-Truckee Water Conservancy District v. Clark,
741 F.2d 257 (9th Cir. 1984)
cert. denied 470 U.S. 1083 (1985) e o e s o o s

Celotex Corp. v. Catrett,
477 U.S. 317 (1986) e s e 4 e e e e e e o 4 o e o

Citizens Interested In Bull Run, Inc. v. Edrington,
781 F. Supp. 1502 (D. Or. 1992) . « « o« & =+ & o« « &

City of Santa Clara v. Anderson,
572 F.2d 660 (9th Cir. 1978) . . . « « « o « « « - .

Défenders of Wildlife v. Andrus,
428 F. Supp. 167 (D.D.C. 1977) + « « « « « « « =

First National Bank in Billings v. First Bank Stock Corp.,
306 F.2d 937, 940 (9th Cir. 1962) e o e o s & e e @

- Fremont-Madison Irrigation District v. U.S.,

763 F.2d 1084 (9th Cir. 1985) . « « « o« « « « « «

Fresno v. california,
372 U.S. 627, 10 L.. Ed. 2d 28 (1963) . . . . . .

Gianpaoli v. Califano,

628 F.2d 1190 (9th Cir. 1980) e o e s » s s e = « =
Golden Feather Community Assn. v. Thermalito

Irrigation Dist., 209 C.A.3d 1276 (1989) . . . . . .
2454-2A.12 : iv

20,

24,

29,

20,

22
31
39
27
25

25

38
36
40
22
38
25
16
21
35

24




° |
1 Hicks Body Co. v. Ward Body Works, i
- 2 233 F.2d 481 (8th Cir. 1956) . +« ¢ « « « =« o o o« o & s o o @ 8
® Hiil v. Tennessee Valley Authority,
3 419 F. SUpp. 753 (1976) &« + « « « « = « « = « « & « « « . . 38
4| Hudspeth County Conservation & Recreation District
No. 1 v. Robbins, 213 F.2d 425 (5th Cir. 1954) . . . . . 26, 27
5
° Ickes v. Fox,
6 300 U.S. 82, 81 L. ed 525 (1937) . . . . . . 10, 11, 13, 15, 16
7|| Illinois Central Railroad v. Illinois,.
146 U.S. 387 (1892) e + o a2 e e e e 2 s s e e s e o 4 o « o 24
8
In re Glacier Bay, .
o 9 944 F.2d 577 (9th Cir. 1991) « . + « ¢ « ¢« ¢« ¢ ¢ v o v o o . 7
10)| Ivanhoe Irrigation District v. All Parties,
47 C.2d4 597 (1957), rev'd on other grounds
11y - Ivanhoe Irrigation District v. McCracken,
357 UsS. 275 (1958) « & =« ¢ « + o o o o o o o o « « o« « « « 10
® 12
Ivanhoe Irrigation District v. McCracken,
13 357 U.S. 275 (1958) & & &+ « o o o o o o o o o « + « & 2,9, 14
14|| Jicarilla Apache Tribe v. U.S.,
657 F.2d 1126 (10th Cir. 1981) . . . . . . . . « . . 18, 21, 22
15
® Kittitas Reclamation District v. Sunnyside Valley
16 Irrigation District, 626 F.2d 95 (9th Cir. 1980) . . . . . . 31
17|| Landgraf v. USI Film Products,
114 S. Ct. 1483 (1994) . . ¢ o o o o s s o s & o o « o o « « 25
18
® Lujan v. National Wildlife Federation,
19 - 497 U.S. 871 (1990) .+ + « w4 « + o 4 e + e e e e e e e e . . 36
20| Madera Irrigation District v. Hancock,
985 F.2d 1397 (9th Cir. 1993) cert. denied
21 114 S. CE. 52 (1993) & v v v v = o o o e 4 e 4 e e e e e .2
®
22|| Morton v. Mancari,
417 U.S 535 (1974) + + v « « o o = o ¢ « o o « o o o o v v . 8
23
National Audubon Society v. Superior Court,
24 33 C.3d 419 (1983) . &+ « « o + o o o o o 4 o e e e e e e e . 24
¢ 25| Nebraska v. Wyoming, .
325 U.S. 589, 89 L. Ed. 1815 (1944) e o o s+ e e e o o « 11, 15
26
Nevada v. U.S.,
27 463 U.S. 110, 77 L. Ed. 2d 509 (1983) . 11, 13, 15, 16, 18, 31
® 28
Law Offlces of
&
Seventh Floor
oot vies it Sweet || 2454 v
Angetes, Ca $0071-2004 “2A.12
®

’J



A U s W

~J

10
11
12
13
14
15
16
17
is
19
20
21
22
23
24
25
26
27

28

Law Offices of
miland & Khachigian
Ssventh Floor
Ona Bunker Hill
601 West Fifth Street
i Angeles, Ca 90071-2004

Palila v. Hawaii Department of ILand and Natural Resources,
852 F.2d 1106 (9th Cir. 1988) . . + « & « & « « . .

Phillips Petroleum Co. v. Mississippi,
484 U.S. 469 (1988) e o o & s & o s 8 2 e + s e e @

Platte River Whooping Crane Critical Habitat Maintenance
Trust v. FERC, 876 F.2d4 109 (D.C. Cir. 1989),
962 F.2d4 27 (D.cC. Cir. 1992) . ¢ ¢ ¢« v v ¢ e 4 e . .

Posadas v. National City Bank,
296 U.S. 497 (1936) e o o o e o ®» & o o 6 6 4 0 e

Radzanower v. Touche Ross & Co.,
426 U.S. 148 (1976) . ¢ & &+ o o o & « o s o o o o

Rembold v. Pacific First Federal Savings Bank,
798 F.2d 1307 (9th Cir. 1986) e e e a4 s

Seattle Audubon Society v. Evans,
952 F.2d 297 (9th Cir. 19921) . . . . . . . « « . .

Shwab v Doyvle,
258 U.S. 529 (1922) . ¢ v v o o o o o o o o« s o o

Silver v. New York Stock Exchange,
373 U.S. 341 (1963) .« « v « o o « « o« o e e "0 .

Sweet Home Chapter v. Babbitt,
17 F.2d 1463 (D.C. Cir. 1994) e e e s e e o e o o

TVA v. Hill,
437 U.S. 153, 57 L. Ed. 2d 117 (1978) . . . . . . .

U.S. v. Alpine Land & Reservoir Co.,
697 F.2d 851 (9th Cir. 1983) . . . . . . . . 11, 15,

U.S. v. Alpine Land & Reservoir bo.,
983 F.2d 1487 (9th Cir. 1992) e o 4 ® o s s e e o

U.S. v. Alpine ILand & Reservoir Co.,
984 F.2d 1047 (9th Cir. 1993)

cert. denied 114 S. Ct. 600 (1993) . . . . . . . . ..

U.S. v. Glen-Colusa Irrigation District,
788 F. Supp. 1126 (E.D. Col. 1992) . . . « « . « . .

U.S. v. Hayashi,
5 F.3d 1278 (9th Cir. 1993) . « v v v « o & « « - .

U.S. v. State Water Resources Control Board,
182 C.A.3d 82 (1986) . « « « &« o o s o o o « o o o

Watt v. Alaska,
451 U.S. 250 (1981) . . v + v « & o o o o & o e 0 .

2454-2A.12 vi

16,

39,
37,

18,

10,

40

25

40

38

27

27

31

39

40

24




1/l Westlands v. Firebaugh Canal,
- 10 F.3d 667 (9th Cir. 1993) . v « « & « o« & « o o« « o « . . 28

2
| Westlands Water District v. U.S. Department of Interior,
30 850 F. Supp. 1388 (E.D. Cal. 1994) . . . . . . . . . . . 133, 34
4
5|| statutes
6/l 16 United -States Code
§ 4601-13 . . . 4 4. 4 e e e e e v e e e e e e e e e e e .. 30
7 § 4601=14 . . . . v 4 e b e e e e e e e e e e e e e e e .. o130
8 § 83L(J) + « o o o o o o o o o e o 4 e e o e e 4 e 4 e e . . 38
43 United States Code
9 T I 2 - J K
- § 39022 €L SEQ. .+ .+ 4 . . e 4 e e e e e e e e e e e . 29
10 § 392 . e e e e e e e e e e e e e e e e e e e e . . 29
§ 423e . . . e e e e e e e e e e e e e e e e e e e e e e . 29
11 § 431 v b v e e e e e e e e e e e e e e e e e e e e e e e 29
§ 461 .« v v 4 v e e e e e e e e e e e e e e e e e e e e e . 29
12 TR - 153 + 1
§ 485N(C) & v v 4 e e e e e e e e e e e e e e e e e e e e . 20
13 "§ 485h-1 €L SE€. « « « + o o o t o e e e e e e e e e e e e . 29
§ 485h-1(4) . . e e e e e e e e e e e . . . 10, 19, 27
14 § 485h=4 . . . v 4 « 4 ¢ o o e e 4 e e e e e e « « . 10, 19, 27
§ 492 . . i v e e e e e e e e e e e e e e e e e e .. 29
15 § 521 v 4 4 i v e e e e e e e e e e e e e . .. 20, 27

. 16|] california Water Code

§ 1381 . . & vt e i e e e e e e e e e e e e e e e e e e e .10
17 § 1455 . v v v v e e e e e e e e e e e e e e e e e e e e e .10
§ 1701 & v v v i e e e e e e e e e e e e e e e e e e e e .19

18 § 1702 & v v v e e e e e e e e e e e e e e e e e e e e e e .19
§ 1705 &+ v 4 v i e e e e e e e e e e e e e e e e e e e e e . 19

19 § 1707(0)(2) « « o o o o o ¢ o o o 4 4t e e e e e e e e e e . 19

20|l Central Valley Project Improvement Act of 1937 . . . 13, 25, 30, 33
21|l Central Valley Project Improvement Act of 1992 . . . . . . . passin
22l Central Valley Project Reauthorization Act of 1954 . . . . . . . 25
23| Endangered Species Act . . . + « ¢ ¢ o s+ 4 « s 4 s+ + « « + « Dpassim
24 Federgi Water Project Recreation Act of 1965 . . . . . . . . 29, 31
25|| Marine Mammal Protection Act . . . . ¢« + ¢« + v ¢ « & « + + o« . . 40
26| Migratory Bird Treaty Act . . . « « « « &+ « « o o« s o « o« « « « « 40
27|| Miscellaneous Water Supply Act of 1920 . . . . . . 19-21, 23, 26-28

28| Reclamation Act of 1902 . . . =« « « v & v « « « . 9, 10, 18, 26, 29

Law Offices of
niland &

Saventh Floor

One Bunksr Hill

601 West Fifth Strest . vii
Aogties, Ce 90071-2004 2454-2A.12




Reclamation Project Act of 1939 . . . . . . . .« . . . 20, 21, 23, 31

N R

San Luis Unit Authorizing Act of 1960 . . . . . . . . . . . . passim
Tennessee Valley Authority &ct . . . . . . . . . . . . . . . . . 38

Washoe Project Act . . . & ¢ ¢ & ¢ & & o o & o & o « « o « « « « 38

Law Review Articles

N o0 W

Allan C. Hutchinson, Patrick J. Monahan, "Law,
Politics, And The Critical Legal Scholars:
8 The Unfolding Drama Of American Legal Thought,"
i 36 Stan. L. Rev. 199 (1984) e ¢ o o o s s e e s e o 2 e s 3

9
Brian E. Gray, "The Modern Era In California
10 Water Law," 45 Hast. L.J. 249 (1994) . . « + « « « « « « « . B
11}i Eric T. Freyfogle, “Context And Accommodation In Modern -
12 Property Law," 41 Stan. L. Rev., 1529 (1989) . . . . « « . . 3
Richard A. Epstein, "The Public Trust Doctrlne,“
13 7 Cato J. No. 2 (Fall 1987) .« v « « o v « « v « o v o o « o« 6

14|l Richard Roos-Collins, "Voluntary Conveyance Of The
Right To Receive A Water Supply From The

15 United States Bureau Of Reclamation,"
16 13 Ecol. L.Q. 773 (1987) . ¢« ¢ v ¢ ¢« o« s o o« o« o« =« « « - passim
17
Miscellaneous
18
Robert E. Beck, ed., Waters And Water nghts (1991)
19 © 0§ 16.03(A) « 4 . e 4 e e e e e e e e e e e e e e e e e 7,13
§ 16.03(d) « « « o« o o o o o o o o o o . . .. . . 28
20 § 16.04(A) « v « o 4 o o 4 e e et e e e e e e e e e e e e e T
§ 41.05 . . . ¢ ¢ 4 e e e e 8 2 s es e e s e s 13, 27, 28
21
Robert E. Clark, ed., Waters And Water Rights (1967)
22 J s e 0 S 1)
e 1 O e s
23 e I K - 2 I
§:.118.4 . . . ¢ ¢ 4 4 e o e o & s s o s s s a4 e s & &« s+ o 33
24 § 12201 & 4 v a4 e e e e e e e e e e e e e e e e e e e .. 20
25|| 35 Congressional Record 6679 (1902) . . . « « &« « o« = = « « « « « 26
26)| charles F. Wilkinson, Crossing The Next Meridian:
27 Land, Water, And The Future Of The West (1992) . . . . . . . 4
28
Law Qffices of
iland &
Seventh Floor
Ons Bunker Hill e
Ngties: G Soorrsooa || 24564-2A.12 viii




10

11}

12

13|}

14
15
16
17
18
19
20
21
22

23

24|

25
26
27

28

 Law Offices of
niand & Khachigian
Ssventh Floor
One Bunker Hilt
501 West Fifth Street
Angeles, Ca 90071-2004

Y U W N

Charles J. Meyers, Richard A. Posner, Market Transfers

Of Water Rights: Toward An Improved Market In

Watex Resources (1971) .« « « « « o o o o o + o &

Donald J. Pisani, To Reclaim A Divided West: Water,
Law, And Public Policy 1848-1902 (1992) e s 4 s e

Donald Worster, Rivers of Empire: Water, Aridity, And
The Growth Of The American West (1985) . . . . . .

Lawrence J. MacDonnell, Sarah F. Bates, Eds.,

Natural Resources Policy And law:.Trends
And Directions (1993) . . . . ¢ ¢ ¢ ¢ 4 4 4 4 . .

Norris Hundley, Jr., The Great Thirst: Californians

And Water, 1770s5-1990s (1992) . « v o « « o o « .

Sarah F. Bates, David H. Getches, Lawrence J. MacDonnell
and Charles F. Wilkinson, Searching Out The

Headwaters: Change And Rediscovery In Western
Water Policy (1993) . . & v v v v v o o o o .

Solicitor Opinion M-36901 (Supp. I) (June 17, 1986) .

Terry L. Anderson, Donald R. Leal, Free Market
Environmentalism (1991) . . . « « « & + & « . . .

Terry L. Anderson, Ed., Water Rights: Scarce
Resource Allocation, Bureaucracy, And

The Environment (1983) . . . . © ¢ & & & & o o . .
Terry L. Anderson, Water Crisis: Ending The

Policy Drought (1983) . . . . « v & &« + o « « . .
2654-2A.12 ix

28




10

11|

12
13
14
15
16
17
18
19
20
21

22

One Bunker Hill
601 West Fifth Street
Angeles, Ca 50071-2004

Introduction ,
As to the Area I claims that the government's involuntary
reallocations of water violate six mandatory duties under federal
reclamation statutes and state appropriation law, the government,
with support of the Delta Interests, now claims for the first time
that each such duty either (1) never actually existed, or (2) has
been impliedly repealed. This revolutionary new stance attempts to
evade or eviscerate at one fell swoop 92 years of Congressional

lawmaking reflected.in hundreds of pages of the federal code, as-

well as state water doctrine developed over a century and a half.

'‘But, as shown in detail below, each of the six mandatory duties

retains its traditional vitality and, indeed, has recently been
affirmed by Congress.

As to the government's alleged defense under Section
3406 (b) (2) of the CVPIA, the government and the Delta Interests
default. Neither makes any effort whatsoever to show that its
dedication and management duties thereunder necessitated the massive
involuntary reallocations of water at issue. The defendants offer
the Court no reason to conclude that Section 3406(b) (2) was the real
cause of those massive diversions.

As to the alleged defense under Section 7 of ESA, both
defendants are totally silent about the dispositive authority and,
instead, importune the Court with irrelevancies. Again, ESA is not
the aé%ual cause of the government's forced reallocations of water..

The extravagant indulgence by the executive branch in its
new policy preference is, of course, not cost-free. The losses to
the economy -- and to the law -- are staggering. 1In Barcellos I the

Court took judicial notice that diversions of the type effected here

2454-2A.12 1
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create "economic catastrophe." Barcellos & Wolfsen, Inc. V.
Westlands Water District, 491 F. Supp. 263, 265 (E.D. Cal. 1980).
Furthermore, the Ninth Circuit has noted: "“The old policies deposit
a moraine of contracts, conveyances, expectations and investments.
Lives, families, businesses, and towns are built on the basis of the

old policies." Madera Irrigation District v. Hancock, 985 F.2d

1397, 1400 (9th Cir. 1993) cert. denied 114 S. Ct. 59 (1993). The
U.S. Supreme Court's opinion in Ivanhoe Irrigation District v.
McCracken, 357 U.S. 275, 299-300 (1958) concluded: ". . . [I]t seems
farfetched to foresee the Federal Government 'turning its back upon
a people who had been benefitted by [the CVP]' [quoting the First
Senator Gore] and allowing their lands to revert to desert. The
prospect is too improbable to figure in our decision.”" But what was
once thought to be too improbable to consider has actually been
happening in Area I in the last two years. At stake in this case is

whether the government may turn its back, after all.

1. PRELIMINARY CONSIDERATIONS

(a) Recent Scholarship -

The stunning assault the government has mounted on the
farmers of Area I, and the novel defense thereof the defendants now
stand upon, call for some perspective. This case brings down to
earth a conflict being waged in the academic world.

) Several well-known western historians have in the last
decade mounted a determined critique on irrigators' water rights. A
central focus of the attack has been on landowners' rights and
correlative government duties under  the federal reclamation program.

A second target has been the state law doctrine of prior appropria-

2454-2A.12 2
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tion which underlies that program. Norris Hundley, Jr., The Great .
Thirst: Californians And Water, 1770s-1990s (1992):; Donald J.

Pisani, To_Reclaim A Divided West: Water, law, And Public Policy

1848-1902 (1992); Donald Worster, Rivers of Empire: Water, Aridity,

And The Growth Of The American West (1985). Typical of the views of

these historians are Professor Hundley's: "The entire body of water
law itself has been -- and remains -- a major culprit because of

flawed statutes and other principles out of step with the times."

. The Great Thirst at 385-86. ". . . [T]he overriding message [is]

. . . abandon those attitudes and institutions that were born of an
earlier era . . . Id. at 422. "Ultimately what seems clearly
warranted is a coordinating agency authorized to take charge."
(Emphasis in original.) Id. at 416.

This thesis has also been advanced by several professors
of law. Professors Hutchinson and Monahan co-authored an article
praising certain recent California water rights decisions for
revealing "the fundamental truth that everything is in a process of
changing or becoming." Allan C. Hutchinson, Patrick J. Monahan,
"Law, Politics, And The Critical Legal Scholars: The Unfolding Drama
Of American Legal Thought," 36 Stan. L. Rev. 199, 217 n. 70 (1984).
This article was praised by Professor Freyfogle in his analysis of
California's recent water law jurisprudence. Eric T. Freyfogle,
"Context And Accommodation In Modern Property Law," 41 Stan. L. Rev.
1529, 1545—47‘(1989). Professor Freyfogle describes the "critical
legal studies" perspective, as follows: "Entitlement issues . . .
cannot be resolved neutrally and objectively, based either on formal.
reason or on the inherent nature of the property item itself,

because they raise questions of power, value, and social policy that

2454-2A.12 3




1l are inevitably political in nature." Id. at 1546. He argues that
) 2{l the assertion of political control over the process of defining
o
3

water rights "has régained for the public much of the power to

4|| prescribe water use practices" traditionally governed by the free

5|| market and the common law. Id. He praises the new development, as

follows: "By discarding all pretense that water use entitlements are
7|l clearly and permanently defined, the sfory casts asi&é the notion of

8|| neutral, rule-driven adjudications.”" Id. Professor Freyfogle seems

o 9 comforted that water rights which had once been "secure" are
10il suddenly "precarious." Id. at 1537. And he endorses the tempering
11| of strict priorities by “a sense of equitable sharing." Id.-at 1537
® 12} n. 43.
13 Professor Freyfogle's views on water rights have been

14|| recently cited approvingly in a book about water rights and related

® 15|| issues. Charles F. Wilkinson, Crossing The Next Meridian: Land,

16(| Water, And The Future Of The West (1992) at 290. Professor
17| Wilkinson offers vehement criticism of federal reclamation rights

18{| and state appropriation rights. Id. at 21-22, 219-92. The effects

®
19|| of these doctrines have become "unacceptable," he says. Id. at 298.
20| Accordingly, "eliminating™ and "abolishing" them is required. Id.
21| at 297, 305. 1In their stead he posits processes of "planning" by
®
22| the "community." Id. at 260.
23 Similar opinions are expressed in another recent law book.
24 Lawrenée J. MacDonnell, Sarah F. Bates, Eds., Natural Resources
o 25|| Policy And law: Trends And Directions (1993). The editors write
26|| that a new understanding "calls for major changes in existing laws
27|| and institutions," including the elimination of reclamation and
® 28| appropriation rights and their replacement by government planning
nland & Kiechigian
Seventh Floor
o1 West it Set || 245424012
®
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1l and management. Id. at 9. One contributor, Professor Getches,
) 2]| assails the same two doctrines and concludes: "Now the time is right
¢ 3| and the ideas are ripe for change." Id. at 146. Another contrib-
4| utor, Professor Lazarus, postulates a shift from the old paradigm of
5|| private property, contract, and the free market to a new paradigm
* 6)| involving the "deemphasis" of property where "government will
7}l dictate the substance of the necessary.restrictions.“ Id. at 202,
8| 213.
® 9 Similar themes. are even more boldly advanced  in a book
10|| published last year by four of the above mentioned law professors.
11)| sarah F. Bates, David H. Getches, Lawrence J. MacDonnell, and
o 12| Charles F. Wilkinson, Searching Out The Headwaters: Chandge And
13|| Rediscovery In Western Water Policy (1993). They mount a strong
14} challenge to the wisdom of the water rights system underlying recla-
® 15{| mation and appropriation law. Id. at 128-51. The professors
16|] advocate "breaking free" of those doctrines. Id. at 175. They urge
17|| "reshaping" traditional western water policy. Id. at 198, 202. The
° 18{| four would institute a new regime based on "what is 'right' instead
19| of who has rights."” Id. at 179..
20 Professor Gray, one of the co-counsel for the Delta
° 21j| Interests in this case, published a law review article earlier this
22|l year which incorporates many of these ideas. Brian E. Gray, "“The
23 Modern‘Era In California Water Law," 45 Hast. L.J. 249 (1994). He
24 writegvabout "reallocations" of water, including "involuntary" or
¢ 25| "government-mandated" reallocations of the type involved in this
26|} case. Id. at 249, 253, 261, 262, 263, 272, 306. He describes
27| involuntary reallocations under CVPIA Section 3406 (b) (2) and ESA
o 28| Section 7 as “the most dramatic challenges to the existing alloca-
[
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1)l tional scheme" and as "emblematic of the central themes of the . |
° 2}l modern era." Id. at 252, 260-61, 306. Professor Gray touts the

3|| importance of the "definition" of a water right in such a way as to

4!l allow the government to "alter™ it. Id. at 262. The new type of

5| water right he favors is "fragile," i.e., existing at government
¢ 6| sufferance, and is "dynamic", i.e., subject to change by government.

7|| Id. at 262, 271.

8 A competing vision about western water policy has been
° 9 '

- offered by a group of influential market resource economists. Terry

10{f L. Anderson, Donald R. Leal, Free Market Environmentalism (1991) at

11|| '32-33, 55-56, 99-120; Terry L. Anderson, Ed., Water Rights: Scarce

Resource Allocation, Bureaucracy, And The Environment (1983); Terry
13} L. Anderson, Water Crisis: Ending The Policy Drought (1983). These
14|l economists are also critical of certain aspects of the reclamation

o 15{| program, including water development and marketing by the govern-
16|| ment, excess land regulation, interest subsidies, and environmental
17|| impacts. But they stoutly advocate well-defined and enforced water

P 18| rights, including those created under federal reclamation law and
19|| state appropriation law, as a basis for voluntary reallocation in
20|l private water markets. ,

° 21 The property rigﬁts/free market.model advocated by these
22| economists is supported By leading legal scholars. Charles J.

23}l Meyers, Richard A. Posner, Market Transfers Of Water Rights: Toward

24| An Improved Market In Water Resources (1971); Richard A. Epstein,

® ,
25|l "The Public Trust Doctrine," 7 Cato J. No. 2 (Fall 1987).
26 Professor Gray notes that to date government has chosen to
27|| exercise any authority to effect involuntary reallocations
®
28|f "sparingly." Id. at 307. As noted in a leading treatise edited by
s
Seventh Floor
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Beck, one scholar has opined that involuntary reallocation is
"legally difficult." Robert E. Beck, ed., Waters And Water Rights
(1991) ("Waters And Water Rights II") § 16.03(a) at 331 n. 464.
Beck also states that "there is little enthusiasm for the idea" of

involuntary reallocation. Id. § 16.04(a) at 370. That is, until

now.

(b) Statutory Interpretation
-~ - In Radzanower v. Touche Ross & Co., 426 U.S. 148, 155,
157-58 (1976) and Rembold v. Pacific First Federal Savings Bank, 798
F.2d 1307, 1310-11] (9th Cir. 1986), both the U.S. Supreme Court and
the Ninth Circuit, respectively, held that no implicit repeal
existed based on facts similar to the case at bar. In Radzanower,

the Court said:

"[There are] two well-settled categories of repeals
by implication -- (1) where provisions in the two acts are
in irreconcilable conflict, the later act to the extent of
the conflict constitutes an implied repeal of the earlier
one; and (2) if the later act covers the whole subject of
the earlier one and is clearly intended as a substitute,
it will operate similarly as a repeal of the earlier act.
But, in either case, the intention of the legislature to
repeal must be clear and manifest . . . ." 426 U.S. at

154 (guoting Posadas v. National City Bank, 296 U.S. 497,
503 (1936)).

In each of the two categories "the intention of the Legislature to
repeal must be clear and manifest." Id. Repeals by implication
"are not favored and will only be found when 'the new statute is
cleari; repugnant, in words or purpose, to the old statute . . .' ."
In re Glacier Bay, 944 F.2d 577, 581 (9th Cir. 1991). It is
insufficient to show that two statutes produce differing results
when applied to the same factual situation. "Rather 'when two

statutes are capable of co-existence, it is the duty of the courts

26564-2A.12 7
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. « . to regard each as effective.'"™ 426 U.S. at 155 (quoting
Morton v. Mancari, 417 U.S 535, 551 (1974)). "'Repeal is to be
regarded as implied only if necessary to make the [later enacted
law] work, and even then only to the minimum extent necessary. This
is the guiding principle to reconciliation of the two statutory
schemes.'¥ 426 U.S. at 155 (quoting Silver v. New York Stock
Exchange, 373 U.S. 341, 357 (1963).'

Additionally, as set forth in Radzanower, priof specific
statutory language. controls over .later.general language. The
Radzanower court said:

"It is a basic principle of statutory construction

that a statute dealing with a narrow, precise, and
specific subject is not submerged by a later enacted
statute covering a more generalized spectrum. 'Where

"there is no clear intention otherwise, a specific statute
will not be controlled or nullified by a general one,

regardless of the priority of enactment.' Morton v.
Mancari, 417 US 535, 550-551, 41 L Ed 2d 290, 94 S Ct
2474. 'The reason and philosophy of the rule is, that

when the mind of the legislator has been turned to the
details of a subject, and he has acted upon it, a subse-
quent statute in general terms, or treating the subject in
a general manner, and not expressly contradicting the
original act, shall not be considered as intended to
affect the more particular or positive previous
provisions, unless it is absolutely necessary to give the
latter act such a construction, in order that its words
shall have any meaning at-all.' T. The Sedgwick, Inter-
pretation And Construction Of Statutory And Constitutional
Law 98 (2d ed 1874)."

1""Long-standing, important" components of the reclamation
program are not likely to be repealed by implication. Morton v.
Mancari, 417 U.S. 535, 550 (1974). See Hicks Body Co. v. Ward Body
Works, 233 F.2d 481, 484 (8th Cir. 1956) ("the principle that the
law does not favor repeal by implication is of special application
in the case of an important public [policy] statute of long standing
« « . " See also Watt v. Alaska, 451 U.S. 250, 271 n. 13 (1981)
("it is almost inconceivable that Congress knowingly would have

changed substantially a longstanding formula . . . without a word of
comment.") .

2454-2A.12 8
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In Ivanhoe Irrigation District wv. McCracken, 357 U.S. 275,
(1958), the Supreme Court made it clear that under the reclamation
laws, the government is obligated to ensure a sufficient supply of
water to meet program requirements. The Court said: "If the rights
held by the United States are insufficient, then it must acquire

those necessary to carry on the project, United States v. Gerlach

Live Stock Co., supra (339 U.S. at 739) . . . ." (Emphasis added.)
357 U.S. at 290-91. This bverriding direction to obtain sufficient
water .to meet all reclamation -program obligations -- which arises
from the interaction of the six specific duties discussed below --
remains intact. Neither ESA nor CVPIA in any way repeals or amends
it. Perhaps the government must sell and deliver a million truck-
loads of Perrier to Area I ... but the basic purpose of the reclama-

tion program must be carried out.

2. RECLAMATION STATUTORY DUTIES
(a) Duty To Honor Beneficial Use Rights
Section 8 of the 1902 act establishes "the right to the
use of water" and provides that "beneficial use shall be the basis,
the measure, and the limit of the right." 43 U.S.C. § 372. Section
8 further provides, in relevant part, as follows:
"Nothing in this Act shall be construed as affecting
or intended to affect or to in any way interfere with the.
laws of any State . . . relating to the control, appropri-
ation, use, or distribution of water used in irrigation,
or any vested right acquired thereunder, and the Secretary
of the Interior, in carrying out the provisions of this
Act, shall proceed in conformity with such laws . . . ."
Id. at § 383.

Under California law the issuance of a permit to appro-

priate water gives the right to take and use such water. Cal. Water

2454-2A.12 9
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Code §§ 1381, 1455. Landowners within a district served with .
federal reclamation project water have the right to beneficial use.
Ivanhoe Irrigation District v. All Parties, 47 C.2d 597, 627-29

(1957), rev'd on other grounds Ivanhoe Irrigation District v.

McCracken, 357 U.S. 275 (1958). Section 8 refers to the state law
of prior appropriation. Id. at 628. Such rights are vested and

cannot be infringed or taken. U.S. v. State Water Resources Control

Board, 182 C.A.3d.82, 101 (1986).

. In 1956 Congress attempted to clarify users' rights. The
1956 legislation reenacted Section 8 of the 1902 act, in the modern
context, including the landowner's right of beneficial use and the
government's duty to proceed in conformity, and not to interfere,
with state law relating to the appropriation and use of irrigation
water. 43 U.S.C. § 485h-4. Another key provision of the 1956 act,

Section 1(4), refers to the "right" to water "for beneficial use."

Id. at 485h-1(4).

Ickes v. Fox, 300 U.S. 82, 81 L. ed 525, 530~-31 (1937)

described the farmers' statutory water rights under Section 8, as

follows: -
"Respondents . . . had acquired a vested right to the
perpetual use of the waters . . . . Under the Reclamation
Act . . . as well as under the law of Washington,

'beneficial use' was 'the basis, the measure and the limit
of the right.' . . .

", . . And in those states, generally, including the
State of Washington, it long has been established law that
the right to the use of water can be acquired only by
prior appropriation for a beneficial use; and that such
right when thus obtained is a property right, which, when
acquired for irrigation, becomes, by state law and here by
express provision of the Reclamation Act, as well, part
and parcel of the land upon which it is applied."

2454-2A.12 10
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Nebraska v. Wyoming, 325 U.S. 589, 89 L. Ed. 1815, 1829
(1944) described Section 8, as follows: "The water right is acquired
by perfecting an appropriation, i.e., by an actual diversion
followed by an application within a reasonable time of the water to

a beneficial use."

After extensive quotation from Ickes and Nebraska, the

Supreme Court in Nevada v. U.S., 463 U.S. 110, 77 L. Ed. 24 509, 522

(1983) said this:

' "The law of Nevada,. in common with most other Western
States, requires for the perfection of a water right for
agricultural purposes that the water must be beneficially
used by actual application on the land. ([Citation] . .
[Tlhe beneficial interest in the rights . . . resided in
the owners of the land within the Project to which these
water rights became appurtenant upon the application of
Project water to the land. . . ."

In U.S. v. Alpine Land & Reservoir Co., 697 F.2d 851, 853
(9th Cir. 1983) the Ninth Circuit explained Section 8, as follows:
"By the terms of the statute, beneficial use . . . is . . . the
necessary rationale and source of the right. This determination by
Congress is explained . . . by the historical significance of the
beneficial use concept in western water law . . . ."

Clark states that ". . . it is regarded as settled that as
againét . + « an attempt [to reduce the amount of water users had
been receiving], a project user has a vested property right which

cannot be withdrawn at the will of the government." Robert E.

Clark,“ed., Waters And Water Rights (1967) ("Waters And Water Rights
I") § 118.2. He further states: "Insofar as the users are entitled
to continued service in accordance with past use, the water is

undoubtedly theirs . . . ." Id. at § 117.3.

2454-2A.12 11
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Roos-Collins writes that a farmer's rights to project
water are "defined partly . . . by the Reclamation Act and state
law" and "have the character of property rights," and that "the
Bureau cannot take back a project right." Richard Roos-Collins,
"Voluntary Conveyance Of The Right To Receive A Water Supply From
The United States Bureau Of Reclamation," 13 Ecol. L.Q. 773 (1987)

("Right To. Receive A Water Supply") at 778 n. 17. He states: "A

project right . . . guarantees continued delivery for the project
life . . . ." Id. at 793. He further states that ". . . the actual
irrigators . . . have guarantees of continued delivery of project
supply."” Id. at 821. Roos-Collins also writes, as follows:

". . . The sources of definition [include] the Recla-
mation Act [and] state law . Federal law (including
the Reclamation Act's few specific mandates as to water
use . . . generally defines the obligations that the
United States assumes and which . . . the irrigators can
expect the United States to satisfy; state laws provide
the substance . . ., unless these laws frustrate the
purposes of the Reclamation Act, including the requirement
that all project water be put to beneficial use. . .

". . . [Sjtatutory . . . provisions do specify, with
reasonable clarity, what the . . . irrigators can expect
from the United States . . . ." Id. at 822.

Roos-Collins further explains:
". . . Under the statutory and common law in western
states, a right to use water to the exclusion of others is
property . . .' as a result of section 8 of the Reclama-
tion Act, a project right therefore is the ‘'property' of
the . . . project irrigators. Under the common law of
western states (generally adopted by statute), the right

to use water . . . exists because of continuing beneficial
use. Like a state-granted water right, a project right
for permanent supply is property . . . ." Id. at 824-25.

Finally, Roos-Collins explicates the government's duty to irrigators

under the above statues, as follows:

". . . [T)he actual irrigators hold the primary
beneficial interest in the project's agricultural water

supply. . . .

2454-2A.12 12




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

28
. Law Offices of
miland & Khachigian.
Seventh Floor
One Bunker Hill
601 West Fifth Strest
- Angeles, Ca 90071-2004

"The 'primacy' of an irrigator's project right is a
conclusory label that does not indicate the nature and the
limits of the obligations owed by the Bureau and the irri-
gation district. The irrigator does have a right to

continued water service . . .; neither the Bureau nor the
district can unilaterally and arbitrarily deprive the
irrigator of that service. . . ."

"The irrigator's project right is measured by the
beneficial use of project water on the project
land: . . ." Id. at 846, 848.

Citing Ickes and Nevada, Beck states:

"The landholder who . . . has applied [reclamafion

water] to an authorized and beneficial use has a 'vested

right' that has been upheld against unilateral attempts by

the government to alter the contract to terms more favor-

able to the United States. . . ." Waters And Water Rights

IT § 41.05 at 410.
As to "involuntary or administrative reallocation" of project water,
Beck notes that "individual irrigators may have vested rights." Id.
at § 16.03(a) at 331-32 n. 464.

The government's west-wide duty under Section 8, the 1956
reenactment thereof, and the judicial gloss thereon is reflected in
CVP legislation. The 1937 authorizing act provides that the govern-
ment may acquire "water rights" necessary for the purpose of the
reclamation of arid and semiarid lands. 50 State. 844 at 850 (Aug.
26, 1937)

Section 3406 (b) of the CVPIA provides that the government
"shall operate the [CVP] to meet all obligations under State and
Federal law." Section 3411(a) mandates that, prior to any realloca-
tion,'fhe government "shall . . . obtain a modification in [water
rights] permits and licenses, in a manner consistent with the

provisions of applicable State law." These CVPIA provisions affirm

the government's duties to honor landowners' federal and state’

2454-2A.12 13




L
1j| rights of beneficial use and to proceed in conformity to state water
) 2|} law.
® . . o .
3 The same rights and duties were specifically incorporated
4)| in the Unit. Section 1(a) of the Unit authorizing act of 1960
5| provides that construction of the Unit shall not be commenced until
® 6] the government has secured "all rights to the use of water which are
7|] necessary to carry out the purposes of the unit." éub. L. 86-488,
8 74 Stat. 156 (June 3, 1960).
® 9 SWRCB's D990 (Feb. 9,1961) provides that the "rights"
10| thereunder were acquired and are to be held by the government "in
11|l trust for the water users" and "the project beneficiaries who by use
o 12| of the water on the land will become the true owners of the
13|| perpetual right to continue such use."
14 The government attempts to distinguish Ickes. It argues
® 15 (at 2) that the farmers there had "pre-federal project water
16j| rights." It asserts (at 3) that "Area I does not hold senior water
17|| rights that pre-date the CVP." The government cites no authority
® 18|| for the proposition that the government must only honor preproject
19| rights. Neither Section 8, as originally enacted, nor the 1956
20|| reenactment and clarification thereof makes any such distinction.
21|| Ivanhoe Irrigation.Distriét v. McCracken applies the basic reclama-
° 22|| tion principles to preproject and postproject water users alike.
23|| Indeed, the Supreme Court expressly noted that "irrigators in
24 [Ivanﬂbe District] receive water diverted from the San Joaquin in
® 25| which they never had nor were able to obtain any water right." 2 L.
26| Ed. 2d at 1322. Roos-Collins states that irrigators hold the right
27|| to beneficial use of project water ". . . even in the typical case
b 28|| where the irrigators, prior to the project construction and opera-
nﬂaih::l:agn;:llc(l:%é'ﬁghn
®
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) l
1 tion, had no such state-granted water rights to the waterway from
2|l which the Bureau now diverts the project supply." Right To Receive
®
31l A water Supply at 846.
4 The government attempts (at 2-3) to distinguish Nevada and
5| Alpine on the ground they "involve stream-wide adjudications" of
® 6|| Nevada rivers. The adjudication involved in those cases "confirmed"
7| water rights secured for irrigators under Section 8 and the state
8/l 1aw of appropriation. Nevada, 77 L. Ed. 2d at 519, 522. The rights
® - 9|l here were also secured for Area I farmers under Section 8 and state
10{l appropriation law.
11 The government argues (at 3) that "it is the United States
® 12)| which holds the water rights permits issued by the [SWRCB]}, not
13| Area I." It offers no authority in support of this proposition. In
14 fact, the authority is to the contrary. As stated in Ickes:
® 15 . . . [Tlhe contention . . . that . . . ownership of
the . . . water-rights became vested in the United States
16 is not well founded. Appropriation was made not for the
use of the government, but, under the Reclamation Act, for
17 the use of the landowners; and by the terms of the law
. « .+, the water-rights became the property of the land-
° 18 owners. . . " 81 L. Ed. at 53.
19| In Nebraska, The Supreme Court said it this way:
20 “The property right in the water right . . . is
appurtenant to the land, the owner of which is the appro-
21 priator. The water right is acquired by perfecting an
o appropriation, i.e., by an actual diversion followed by an
22 application within a reasonable time of the water to a
23 beneficial use. [Citations] . . . .
| "We have then a direction by Congress to the Secre-
24 tary of the Interior to proceed in conformity with state
P laws in appropriating water for irrigation purposes. . .
25 Pursuant to that procedure individual landowners have
become the appropriators of the water rights." 89 L. Ed.
26 at 1829-30.
27|l Nevada holds: ". . . [Tlhe beneficial interest in the rights
® ucmm'28 confirmed to the Government resided in the owners of the land within
"o 02
One Bunker Hill
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the Project to which these water rights became appurtenant upon the,
application of Project water to the land." 77 L. Ed. 2d at 522.
The Delta Interests argue (at 53) that Nevada and Alpine,
as well as Ickes, "only require the United States to fulfill its
contracts." For this proposition, the Delta Interests cite Beck.
Waters And Water Rights II § 41.05 at 411 n. 214. Beck limits his

point to the duty imposed on the government "by Ickes." But Ickes

holds that Section 8 and the state law incorporated therein impose
such duty independent of contract.

The Delta Interests argue (at 53) that Area I farmers,

‘1like the claimants in Fremont-Madison Irrigation District v. U.S.,

763 F.2d 1084 (9th Cir. 1985), lack any rights under state appropri-
ation or federal reclamation law. But there, unlike here, the dam
collapsed "before any stored water was delivered" to the farmer for
application to his land. Id. at 1085. Accordingly, the right of
beneficial use had never come into being. Here, Area I farmers have
applied irrigation water from the Unit to their lands for approxi-
mately 25 years.

The Delta Interests argue (at 50) that "this Court has
already determined that Area I has no 'statutory' right to water,"
citing the opinion in this case denying their motion to dismiss.
They argue (at 51) that Area I's motion is barred by collateral
estoppel as ". . . it is based on a legal argument that was rejected
by thi; Court in a prior proceeding . . .," citing 850 F. Supp. at .
1400. The Court, in fact, noted that, %“[a]s a general matter,
dismissals without prejudice do not constitute a final decision,"
and that such a dismissal will be so considered only if "suffici-

ently firm." Id. at 1400-01. Within these guidelines, the Court

2454-2A.12 16
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held only that contract issues were finally decided in Barcellos III

and gave rise to collateral estoppel, as follows:

"Westlands and any other party to the contract at
issue in Barcellos cannot relitigate that that contract
provides an absolute vested contract right to water that
cannot under any condition be altered by the Federal
Defendants' reasonable actions, taken pursuant to valid,
subsequent legislation. That issue was resolved against
them and no further judicial action is required. The
parties were fully heard, and the- order supported by a
reasoned decision. . .

". . . [T]lhe issue of whether the Westlands and

related parties' water rights were absolutely unalterable
under their contracts with the Bureau [is precluded]."

Id. .
As the Area I Representatives do not attempt to relitigate their
contract claims here, collateral estoppel is not warranted under the
dismissal opinion in this case.

Indeed, that opinion made clear that the reclamation
statute claims asserted here were not precluded. It described many
of such claims. Id. at 1397-98, 1401. It held: "Nor did the
decisions finally determine the questions presented by . . . the
Bureau's change of management philosophy for the CcvP . . . ." 1Id.
at 1400. It further held: "Taken as true, these allegations provide

the defendants notice of claims their actions in allocating CVP

water are . . . contrary to law. That issue was not determined in
Barcellos and is not precluded." Id. at 1401. Accordingly, it is

the Delta Interests who are precluded by the dismissal opinidn.

) The Delta Interests also attempt (at 51, 53) to reach
beneath the dismissal opinion in this case to the opinions in
Barcellos IJI. But the cited passages rejected the Area I contract
claims. 1In the first opinion the Court addressed any rights Area I

landowners possess "as a result of the 1963 contract." 849 F. Supp.

2454-2A.12 17
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at 724. It stated that Area I's contract rights "are limited by the
shortage provision contained in Article 11." Id. at 725. At the
second hearing the Court explained that, “arguendo" and "“assumedly
for lawful . . . purposes,"” the government can follow the legisla-
tive mandate it is under "without violating reclamation law." Rep.
Trans. Aug. 30, 1993 at 18-19. In the supplemental opinion the
Court made clear that it was ruling th;t Section 8 of the 1902 act

does not "abrogate[] the shortage provision of the preseﬁt

contract."” Id. at 732.

(b) Duty Not To Impair Irrigation

Federal reclamation statutes "restrict" the use of water

to certain purposes. Jicarilla Apache Tribe v. U.S., 657 F.2d 1126,
1138, 1139 (1o0th Cir. 1981). "Originally the federal reclamation
laws made provision only for water to be used in irrigation." Id.
at 1138. 1In Nevada the government unsuccessfully attempted to
compel a reallocation of project water from its historic irrigation
use to a new fishery use. The Supreme Court said: ". . . [T]he
Government's position, if accepted, would do away with half a
century of decided case law relating to the Reclamation Act of 1902
and water rights . . . ." 77 L. Ed. 2d at 519. The Court went on
the say: ". . . [T]he Government is completely mistaken if it
believes that the water rights confirmed . . . for use in irrigating
landszﬁithin the Newlands Reclamation Project were like so many
bushels of wheat, to be bartered, sold, or shifted about as the

Government might see fit." Id. at 522. See also Alpine I, 697 F.2d
at 853~54.

2454-2A.12 18




1 Under Section 8 and the 1956 reenactment and clarification |
» 2 thereof, water rights shall be appurtenant "to the land irrigated." |
o 3|l 43 U.s.c. §§ 372, 485h-4. The 1956 legislation provides that a |
4/l water user "shall . . . have a first right" to water for use "on the
51l irrigable lands . . . owned" by him. id. at § 485h-1(4). In short,
® 6l federal water rights arise out of the use of water for irrigation,
7l not for other purposes. . -
8 Section 8 and its 1956 iteration obligate the government
o . 9|l to proceed in conformity with state laws relating to the use of

10}l irrigation water. No holder of appropriative water rights under

11{| california law may change the purpose of use of such water without

® 12 the permission of the State Water Resources Control Board. Water
131l code § 1701. It is within the State Board's discretion to grant or
14|| refuse an application to change the purpose of use of appropriated

° 15 wate;. However, before permission to make such a change is granted
16|l the State Board shall find that the change will not operate to the
17 injury of any legal user of the water involved. Id. at §§ 1702,

18{ 1705. Where the requested change of purpose of use is for

* 19| preserving or enhancing fish resources, in addition to finding that
20|l the change will not unreasonably affect any legal user of water, the
21|} state Boérd must determine if the proposed change is in the public

¢ 22|l interest. Id. at § 1707(b)(2).

23 Legislation passed in 1920 also deals with protection of
24 irriga%ion uses. It reads, in pertinent part, as follows:
®

25 "The Secretary of the Interior in connection with the
operations under the reclamation law is hereby authorized

26 to enter into contract to supply water from any project

irrigation system for other purposes than irrigation, upon
27 such conditions of delivery, use, and payment as he may

° deem proper: Provided . . . That no water shall be

28 furnished for uses aforesaid if the delivery of such water ‘
Law Offices of : !
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shall be detrimental to the water service for such irriga-

tion project. . . ." (Emphasis in original.) 43 U.S.C. §
521

Clark writes:

"[The 1920 act] not only prefers irrigation, but
provides that . . . 'no water shall be furnished for the
uses aforesaid if they delivery of such water shall be
detrimental to the water service for such irrigation
project.' . . . [T]lhe 1920 act is still applicable to
nonproject users. Notably, its language states the
preference in terms which suggest that, even when
contracts have been made and uses exist under them, those
uses must be subordinated to subsequently arising needs of

the 1rr1gat1on project. Waters And Water Rights I § 122.1
at 242-43. -

Similarly, Roos-Collins asserts that under the 1920 act
"the water supply for nonirrigation may be provided only if" its
provision will not be detrimental to irrigation. Right To Receive A
Water Supply at 795.
Another irrigation protection statute, Section 9(c) of the
1939 act, provides, in relevant part, as follows:
"The Secretary is authorized to enter into contracts
to furnish water for . . . miscellaneous purposes. . . .
No contract relating to . . . miscellaneous purposes . . .
shall be made unless, in the judgment of the Secretary, it
will not impair the eff1c1ency of the project for irriga-
tion purposes." (Emphasis in original.) 43 U.S.C. §
485h(c) . )
In Fresno v. California, 372 U.S. 627, 10 L. Ed. 2d 28
(1963) Fresno sued to establish its entitlement to water at Friant
Dam on the same terms as irrigators. The Supreme Court rejected
Fresno's claim, citing Section 9(c) and saying: ". . . Fresno has no
preferential rights to contract for project water, but may receive
it only if, in the Secretary's judgment, irrigation will not be

adversely affected." 10 L. Ed. 2d at 31. This passage in Fresno

was quoted approvingly in cCalifornia v. U.S., 438 U.S. 645, 57 L.

2654-2A.12 20
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Ed. 2d 1018, 1036 n. 24 (1978); see also Jicarilla, 657 F.2d at

»

1138.

The government attempts vainly (at 4) to distinguish the
Fresno case. It notes that "there was no fisheries issue in that
case." But Section 9(c) protects irrigation as against "power,"
"municipal," and all "miscellaneous" (including fishery) uses
equally. All such purposes may be ser&ed, but only subject to the
restriction that irrigation not be impaired. .

The Delta Interests argue (at 55), as follows: ". ; . [Bly

its plain language section 521 merely authorizes the Secretary to

‘enter into contracts under certain conditions. However, here, the

Secretary has not entered into a contract to deliver water to the
fish." But as shown in point 2(d) below, the government is bound to
deliver the water in question for any fishery purposes pursuant to a
cost-sharing contract. It cannot escape its duty to perform the
1920 act by violating that other duty. Similarly, the Delta
Interests argue (at 54) that Section 9(c) "does not apply where, as
here, . . . no water is being sold under a competing Reclamation
contract." Again, the government cannot avoid one statutory duty by
violating another.

The Delta Interests also argue (at 54) that Section 9(cf
"does not apply where, as here, no new Reclamation project is
involved." No authority is cited supporting this view, and nothing
in th; language of the statute so suggests. The 1920 act provision
discussed above parallels Section 9(c) of the 1939 act and operates
broadly "in connection with the operations under reclamation law."

The Delta Interests also claim (at 54) that Section 9(c)

is "irrelevant" to Area I's claim, citing two cases. The first,

2454-2A.12 21
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City of Santa Clara v. Anderson, 572 F.2d 660 (9th Cir. 1978)

»

construes portions of Section 9(c) not at issue here and is, itself,

therefore, irrelevant. The second, Arizona Power Pooling Assn. V.
Morton, 527 F.2d 721 (9th Cir. 1975), supports the Area I claim. It
holds that the disposition of natural resources developed under
reclamation law is "subject to the restrictions" of Section 9(c).

527 F.2d at 729. It states:

", . . [T)lhe Secretary [is] . . . subject only to
considerations of overall project efficiency with respect
to the ultimate goals of irrigation. The Secretary is
thus given a very specific directive and a prohibition

against making any contract . . . which would 'impair
project efficiency'. Clearly he is not given total and
absolute discretion . . . ." (Emphasis in original.) d.
at 727.

Section 1(a) of the 1960 act authorizing the Unit provides
that the Unit may furnish water for fish benefits, but only as
"incidents" to its "principal purpose of irrigation." The 1956
feasibility report, which is incorporated by reference in Section
l1(a) of the 1960 act provides that, of the Unit supply, "about 98
percent will be for irrigation." Report To Regional Director at 13.
In Jicarilla Apache Tribe, the most geographically specific statute
set out irrigation as a "principal” use and fish as an "incidental"
use. 657 F.2d at i130. The court there held that fishery uses
could not lawfully displace established irrigation uses.

D990 and D1020 (June 30, 1961) provide that the water is
for "{frigation“ purposes. They further provide for change in
"purpose of use" as provided by state law.

Section 3406(b) of the CVPIA provides that the government

"shall operate the [CVP] to meet all obligations under . . . Federal
law.” Such obligations include honoring federal water rights
24564-2A.12 22
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relating to irrigation under Section 8 and the 1956 reenactment and,
clarification legislation, avoiding detriment to irrigation under
the 1920 legislation, and avoiding impairment of irrigation
efficiency under Section 9(c) of the 1939 act. They also include,
in addition to these west-wide duties, the Unit-wide duty in Section
1l(a) of the 1960 act to carry out the principal purpose of the Unit.
Section 3406(b) of the CVPIA also provides that the
government "shall operate the [CVP] to meet all obligatiéns under
State . . . law," including "all decisions of the [SWRCB] estab=-
lishing conditions on applicable licenses and permits." Section

3411 (a) provides, in relevant part, as follows:

". . . [Tlhe Secretary shall, prior to the realloca-

tion of water from any purpose of use . . . specified
"within applicable [CVP] water rights permits and licenses
"to a purpose of use . . . not specified within said

permits or licenses, obtain a modification in those
permlts and licenses, in a manner consistent with the
prov151ons of applicable State law, to allow such change
in purpose of use . . . .

The government argues (at 3-4) that "Area I ignores the
public trust doctrine under California law which vests the [SWRCB]
with continuing jurisdiction over the holders of water rights
permits and licenses to protect the resources of the State, in
particular, fisheries."™ The government's implication that the SWRCB
will apply the public trust doctrine in this situation and in a
manner to viﬁdicate its involuntary reallocations is not ripe for
adjudiéation by this Court at this time. Even if it were ripe, it
is by no means certain the SWRCB is inclined to apply the public

trust doctrine as the government wishes. It has not necessarily

acted in the past as the government predicted or hoped. Finally,

2454-2A.12 23




there is substantial doubt that the SWRCB could so act even if it

2|l were inclined.?

3 The government argues (at 4) that nothing it has done
4|l conflicts with california v. U.S., 438 U.S. 1018 (1978), as "ESA and
5|| cVPIA are clear Congressional directives." As shown below ESA
o 6|l section 7 is not a clear Congressional directive to involuntarily
7|| reallocate half or more of Area I's wafer. As also.sﬁown below
8| neither is CVPIA Section 3406(b)(2). If the government refers to
® } 9| Section 3406(a) or 3402(f) of CVPIA, those are shown below in this
10|| point to provide no such clear Congressional directive. As shown
11}l above and below, state appropriation law, and the permits issued
o 12|l thereunder, establish that the water in question was appropriated
13
14
15 ) Z_The landmark case involviqg the public trust doctrine ;s
o Illinois Central Railroad v. Illinois, 146 U.S. 387 (1892) which

16 held that the state could not sell waterfront property to private
parties without first accommodating the public interest in access to
17 waterways. California appeared to have transformed the public trust
doctrine in National Audubon Society v. Superior Court, 33 C.3d 419
18 (1983). U.S. v. State Board, quotes National Audubon for the prop-
® osition that the doctrine should be invoked "whenever feasible."
19 182 C.A.3d at 151, 152. These cases also state that in-stream uses
should be preserved "so far as consistent with the public interest."
20 Id. at 151. They merely impose a duty to "take the public trust

into account." Id. The U.S. v. State Board court states that the
21 doctrine shall be applied only if "necessary and reasonable." Id.
P U.S. v. State Board upheld D-1485's level of protection of the

22 striped bass. That level, however, has resulted in no cutoff of
Area I's water. The issue the Board would consider here includes

23 whether the much higher level of protection for the salmon may be
justified under the public trust doctrine. U.S. v. State Board

24 expressly noted the distinction, as follows: ". . . [T)he Board
recognized that while a higher level was necessary to ensure protec-
® 25 tion of other species (e.g., . . . salmon), such level of protection:

would require the f'virtual shutting down of the project export

26 pumps, ' contrary to the broader public interest." The public trust
doctrine is not used to upset reasonable expectations of property
27 holders. Phillips Petroleum Co. v. Missisgippi, 484 U.S. 469, 482
(1988). The once-expanded doctrine has more recently been limited.

[ ] 28 Golden Feather Community Assn. v. Thermalito Irrigation Dist., 209
Law Offices of C.A.3d 1276 (1989).
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for irrigation. The diversions conflict with such provisions of
state law, contrary to Section 8 and California.

Section 3406(a) (2) of CVPIA amends the 1937 and 1954
legislation authorizing the CVP to read that the CVP dams and
reservoirs shall be used, second, "for irrigation . . . and fish
. . . mitigation, protection and restoration purposes" and, third,
for "fish . . . enhancement." The Delta Interests argue (at 55)
that this amendment to the 1937 and 1954 acts "has placed fish . . .
restoration on an equal footing with irrigation in the CVP." But
what does the amendment really mean? It is a well established rule
of statutory construction that statutes are to be given prospective
effect only except where the intent for the statute to be applied
retroactively is express, or clearly, explicitly and unequivocally
shown to be a necessary implication. Shwab v Doyle, 258 U.S. 529
(1922); Brewster v. Gage, 280 U.S. 327, 74 L. Ed. 457 (1929);

Landgraf v. USI Film Products, 114 S. Ct. 1483 (1994); First

National Bank in Billings v. First Bank Stock Corp., 306 F.2d 937,
940 (9th Ccir. 1962). Thus, Section 3406(a) applies to prospective
beneficial uses of CVP water, not preexisting beneficial uses
protected by state and federal water rights. That CVP facilities
are now to be used for both irrigation and fish does not imply that
old irrigation uses which are within the service area, protected by
statutés, permits, and a judgment, and pay their way financially are
in alf'respects on an "equal footing" with new fish uses which are
not so protected, are outside the Unit, and do not pay their way.
This general statute must be harmonized with the others, not deemed

to impliedly repeal all specific statutes in existence.

2454-2A.12 25




- TS

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Law Offices of
miland & Khachigian
Saventh Floor
One Bunker Hilt
601 West Fifth Streat
; Angelss, Ca 80071-2004

Section 3402(f) of the CVPIA provides that one of the .
purposes of that act is to achieve "a reasonable balance among
competing demands" for water use. The government argues (at 3) that
Section 3402(f) "modified" the reclamation statutes mandating that
the government protect irrigation uses. But, again, this general
and vague aspiration cannot possibly be said to extinguish Section

8, the 1920 act, Section 9(c), or the 1960 act and their explicit

commands to protect irrigation uses.

(c) Duty To Use Water In Service Area

Section 8 of the 1902 act provides that the right to
beneficial use of water shall be "appurtenant to the land
irrigated."” One of the chief sponsors of the 1902 act, Congressman
Mondell, said the following during floor debate:

". . . The water having been beneficially applied and

payments having been made under the provisions of the
bill, the water right would become appurtenant to the land
1rrlgated and inalienable therefrom. . .

"The settler or landowner who complies with all the
conditions of the act secures a perpetual right to the use
of a sufficient amount of water to irrigate his land, but
this right lapses if he fails to put the water to
beneficial use and only extends to the use of the water on

and for the tract originally irrigated. . . ." 35 Cong.
Rec. 6679 (1902).

He also reported that the character of the irrigator's right under
the statute is defined to be that of "appurtenance or inseparability
from éhe lands irrigated." Right To Receive A Water Supply at 853.
The appurtenancy rule of Section 8 has been relied upon to
hold that areas outside the geographic boundaries of a project are

generally not a part of the project and persons operating in those

areas have no rights to project water thereunder. Hudspeth County

2454-2A.12 26
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1|l conservation & Recreation District No. 1 v. Robbins, 213 F.2d 425,
2 429-30 (5th Cir. 1954); Bean v. U.S., 163 F. Supp. 838, 844 (Ct. Cl.
* 3}l 19s58).
4 Further, it is stated in Alpine I: ". . . Under section 8
5|| of the 1902 Reclamation Act, . . . appropriated water must be
g 6| applied to irrigation; it cannot be severed as a commodity for use
7] on land to which it would not be appurfenant." 697 F.2d at 858.
8!l This rule has recently been confirmed by the Ninth Circuit. U.S. v.
® 9| Alpine Land & Reservoir Co., 983 F.2d 1487, 1492 (9th Cir. 1992).
10 Section 8, of course, was reenacted in 1956 to govern
11|l modern reclamation practice. 43 U.S.C. § 485h-4. At the same time
o 12|| congress specifically provided that the water right shall be for use
13|l "on the irrigable lands within the boundaries of, or owned by" the
14|| beneficiary. Id. at § 485h-1(4).
® 15 Roos-Collins discusses Hudspeth and Bean in detail. Right
16|| To Receive A Water Supply at 810-11. He writes that the establish-
17{] ment of project boundaries defines those lands that ". . . may
® 18| receive project rights and the guarantees of rights to continued
19|| water delivery."™ Id. at 807. He further concludes: "The establish-
20(| ment of project boundaries determines what kind of project right an
° 2i irrigator holds . . . ." Id.
22 Beck cites Bean, among other authorities discussed below,
23| as suggesting the existence of an "in project" preference. Waters
24|l And Wgéer Rights II § 41.05 at 409-10.
¢ 25 The 1920 act authorizes nonirrigation supply from any
26| "project irrigation system," but mandates that no such water shall
27| be furnished for such uses.if detrimental to the water service "for t
¢ Lal"mﬂuuzs such irrigation project." 43 U.S.C. § 521. Beck also cites the
@
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1920 act as suggesting the existence of an "in project" preference.,
Waters And Water Rights II § 41.05 at 409-10.

Section 1(a) of the 1960 act provides that the government
is authorized to construct and operate the Unit to furnish irriga-
tion water to "approximately five hundred thousand acres of land in
Merced, Fresno, and Kings Counties, California, hereinafter referred
to as the Federal San Luis unit servicé area." Designation of the
authorized service area was intended to protect the viabflity of the
federal investment in Unit facilities. Sol. Op. M-36901 (Supp. I)
(June 17, 1986).

Beck states that the government may alter authorized

boundaries only ". . . within the general geographical area
described by Congress." (Emphasis in original.) Waters And Water

Rights II § 16.03(d) at 353.

As discussed above, state law limits rights as to place of
use. D990 and D1020 proviae that the rights here are "appurtenant"
to the lands on which the water is applied and which are thereby
irrigated. They provide for change in "place of use" as provided by
law. As discussed above, Section 3411(a) of CVPIA requires a change
in the place of use condition before any reallocation. That has not
occurred.

The government appears to concede (at 5) that Section 3411
"limits the geographic area of use" of Unit water. It cites this
Court'; opinion of April 28, 1994, which so recognizes.

The Delta Interests argue (at 56-57) that Westlands v.
Firebaugh Canal, 10 F.3d 667 (9th Cir. 1993) "explicitly held

against" the Area I position. We disagree. It suggests that the

2454-2A.12 28
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1960 act only allows "occasional®" diversions "in times of drought.",

Id. at 671, 672, 676.

(d) Duty To Recoup Costs From Water Users

Sections 4 and 5 of the 1902 act provide for the sale to
irrigators of the right to use the water with a view to returning
the government's construction costs. ;3 U.S.C. §§ 355, 431, 461.
In 1914 Congress also mandated that water users pay an operation and
maintenance charge. Id. at § 492. 1In 1926 legislation was passed
requiring contracts with water districts as the means for recouping
construction and O&M costs. Id. at § 423e. The repayment and
service contracting provisions were refined in 1939, 1956, and 1982.
Id. at §§ 485h, 485h-1 et seq., 390aa et seq. As stated in Carson-
Truckee Water Conservancy District v. Clark, 741 F.2d 257, 260 (9th
Cir. 1984): "Reclamation projects funded by the federal government
are generally intended to be reimbursed through the sale of project
water. See e.g., 43 U.S.C. § 485h(a) (1982) (Secretary must submit
findings on the amount of costs that will 'probably be repaid by
water users' before construction expenditures for a given project
may be made.)"

The government concedes (at 4-5) that ". . . Project costs
allocated to . . . miscellaneous purposes are to be repaid by the
water users." The users of the water in question, however, are no
longe£-repaying such costs.

Further, the government concedes that any project costs
for fish enhancement must be shared between the United States and
nonfederal bodies under a cost-sharing agreement required by

Sections 2(a) and 3 of the Federal Water Project Recreation Act of
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1 1965. 16 U.S.C. §§ 4601-13, 14. Under Section 3402(a) of the .
21l CVPIA, one of its purposes is "to . . . enhance fish" habitats.
®
3 Clark opines that "the only way fish and wildlife enhance-
4|| ment facilities can now be provided . . . is under the cost-sharing
5|| provisions" of the 1965 act. Waters And Water Rights I § 113.2 at
® .
6|l 152. He further states that the government must "refrain from
7|| making adequate provision for wildlife in the absence of a cost-
8|| sharing agreement" thereunder. Id. at 152-53.
® 9 Roos-Collins writes that the 1965 act requires a plan
10|| including a provision for a fish and wildlife agency "to pay a
11|| specified share of the project costs of . . . environmental mitiga-
) 12{l tion." Right To Receive A Water Supply at 818. Roos-Collins
13} describes the government's duty, as follows:
14 "A nonfederal party, whether a private group or a
public agency, may contract for purchase or lease of a
® 15 project right for conservation of fish and wildlife
affected by project construction or operation. . . . Even
16 though the nonfederal purchaser or lessee is, in effect,
donating to the public benefits from the use of the
17 project right, that party must assume the repayment obli-
gation the irrigator had previously accepted." 1Id. at
18 117-18.
o
19 : The 1937 CVP act mandates that reclamation law "shall
20} govern the repayment." Section 3406(b) of CVPIA mandates that the
® 2ljl government "shall operate the [CVP] to meet all obligations under
22 + + i Federal law." 1In Section 3408(a) thereof Congress "directed"
23|l the government "to . . . enter into such agreements as may be
24}l necessary to implement the intent, purposes and provisions" thereof.
o .
25 Section 8 of the 1960 act prohibits appropriations in the
26|l absence of a contract calling for complete "repayment" of distribu-
27|| tion systems and drains.
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In short, the current give-away of half of the Area I
water for the use and benefit of sport and commercial fishers and
other fish interests violates the commands of the 1939 and 1965

acts, the CVP legislation, and the Unit legislation.

(e) Duty To Obey Judgment
The Ninth Circuit and the Supreme Court strictly enforce
decrees, including consent decrees, adjudicating’water rights.
Nevada v. United States, 463 U.S. 110 (1983); U.S. v. Algine‘Land &

Reservoir Co., 984 F.2d 1047, 1050 (9th Cir. 1993) cert. denied 114

'S. Ct. 600 (1993); Kittitas Reclamation District v. Sunnyside Valley

Irrigation District, 626 F.2d 95, 98 (9th Cir. 1980).

Section 3408(k) of CVPIA is an express directive of
Congress to honor such judgments. It was specifically intended to
protect the 1986 judgment.

The government argues (at 7) that it would seem "odd" for
Congress to exempt the Area I beneficiaries of the 1986 Judgment
from CVPIA. But the government is not free to disregard Congres-
sional mandates, even if it deems them odd.

The government argues (at 6) that the term "any final
judicial decree confirming or determining water rights" is limited
to "decrees following geheral stream adjudications." Neither the
language nor history supports this crabbed construction. This
argumeht is even more farfetched than the one rejected in Barcellos
& Wolfsen, Inc. v. Westlands Water District, 491 F. Supp. 263, 266-
67 (E.D. Cal. 1980).

The government seems to concede (at 7) that the statute

covers a judgment enforcing ". . . water rights applied for through
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the [SWRCB)] and recognized in a permit or license," but to imply
that Area I landowners lack such water rights. As shown above,
these permits and licenses, and these rights, exist.

The government argues (at 7) that the 1986 judgment simply
", . . involved resolution of a dispute over contract interpreta-
tion." The Delta Interests argue (at 57) that the 1986 Judgment
Yonly reiterates" content contract dufies. In fact, the 1986
judgment is broader than that. It also confirms and determines
rights and duties under federal reclamation statutes. For example,
Paragraph 10 of the 1986 Judgment confirms and determines which
lands are "within the authorized service area" and, therefore;
"entitled to the . . . water supply and the . . . rights pertaining
thereto." The government's statutory duties to Area I were further
enforced in Paragfaph 12.1.2, which read, in relevant part, as
follows: "Subject to all requirements of . . . the law, including
the applicable provisions of . . . Federal reclamation law . . . the
Federal Parties will make a good faith effort to construct water
distribution . . . facilities needed in the District . . . ."
Furthermore, Paragraph 6.4 determined that certain facilities were
as part of the facilities covered by the higher, indeed appropria-
tion ceiling, "not a part of" the facilities covered by the lower,
nonindeed ceiling under Section 8 of the 1960 act. 1In addition,
Paragraph 6.3 determines that added financial burdens could not be
imposéd, as follows: "Section 9(d) of the 1939 Act does not prohibit
the Federal Parties from presently providing water service . . . ."
The 1986 judgment also confirms water rights of Area II lands which

were not covered by a repayment or service contract but had received

and applied water. Paragraph 5.2 provides that Area II "shall be
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entitled to provision water service" of 250,000 acre feet for a .
certain period. Paragraph 12.1.1 provides that subject to federal
reclamation law, Area II shall thereafter receive under a service
contract the “firm annual delivery" of such amount. The Delta
Interests note (at 57) that Barcellos II and Barcellos III decided
contract issues underlying the 1986 judgment. But this motion

asserts for the first time statutory claims directly enforced by the

1986 judgment apart from any contract.

(f) Duty To Treat Unit As Part of CVP

Clark writes: ". . . [I]n times of shortage, water in a
project is distributed among the users by some principle of appor-
tionment, rather than by a seniority scheme which totally cuts off
the most junior users. . . . [A]pportionment . . . has been very
widely adopted as the means to deal with shortages." Waters And
Water Rights § 118.4 at 189. Clark says this about Section 1(4) of
the 1956 act: "Perhaps . . . it is mandatory that in time of
shortage water be apportioned by giving each user an equal frac-
tional share of the supply . . . ." Id. at 189-90 n. 40. Roos-
Collins cites Clark approvingly. Right to Receive A Water Supply at
844.

The 1937 CVP act sets out the purposes and governing law
of the "entire" CVP. Section 1(a) of the 1960 act mandates that the
Unit ié to be operated as "an integral part" of the CVP.

The government argues (at 7) that this claim was "made, "
"rejected," and "lost" in the 1994 Westlands v. U.S. case. This
argument is erroneous for four reasons. First, the Area I Repre-

sentatives were not parties to that case and Area I was not repre-
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sented by any party representing solely its interests. Second, the,
ruling on a preliminary injunction is not preclusive. Third, the
case only involved a dispute between several units of the CVP, not
the government's duty as to the entire CVP. Fourth, the only claims
asserted and addressed in that case were based in contract, not
statute.

The Delta Interests assert generally (at 57) that
"Westlands does not give Area I any right to receive water." But
this wholly ignores the relevant aspects of Westlands, as discussed
by Area I Representatives (at 8). The Ninth Circuit eschewed
"preferential treatment" and construed the 1960 act "to serve the
overall needs of the CVP." 1Indeed, the Delta Interests, themselves,
quote Westlands in the preceding page of their brief (at 56) as
acknowledging the 1960 act's ". . . mandate that the San Luis Unit

be operated as an integral part of the whole CVP."

3. CVPIA SECTION 3406(b) (2) DEFENSE

Surprisingly, neither the government nor the Delta
Interests make any effort. to establish that Section 3406(b) (2) of
CVPIA "made me do it." They offer the Court no claim, let alone
support, for the notion that the government's general duties to
"dedicate" and "manage" water thereunder mandates the specific

involuntary reallocations involved here. Instead, they offer two

procedural defenses.

(a) Collateral Estoppel
The Delta Interests suggest (at 58) that the Court has

previously held that CVPIA Section 3406(b) (2) mandates the water .
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cut-offs in question. The Court has not so held. 1In Barcellos the,
Court said that the government may be able to rebut Area I "by
demonstrating that the shortage was caused by the Bureau's mandatory
compliance with . . . the CVPIA." 849 F. Supp. at 724. But neither
the government, nor the Delta Interests, have made or attempted to
make, such a demonstration. The Court has never discussed what
specific language of the CVPIA could possibly provide any such
alleged mandate. Instead, the Court has made it very clear that it
desired that these issues be resolved in this case, and not in the
Barcellos judgmeht enforcement proceedings. 849 F. Supp. at 725
("The proper forum to raise Movants' remaining issues is a separate
suit . . . rather than a motion to enforce the 1986 Judgment."); 850
F. Supp at 1401 (Area I's claim that the government's failure to
deliver water "is neither mandated nor permitted under the CVPIA

. . . was not determined in Barcellos and is not precluded.").

(b) Burden Of Proof
The government states (at 9) that it has "raised appro-
priate affirmative defenses" in .[its] Answer and that, therefore, it
“"need not address" its CVPIA defense.
Once Area I has met its burden as to its statutory claims,
the burden of proving any affirmative defenses thereto is on the
governﬁent. In Gianpaoli v. Califano, 628 F.2d 1190 (9th Cir.

1980), the plaintiff made her prima facie case against the govern-

ment. The government's affirmative defense, as to which it bore the
burden of proof, remained "stated but unproven." 628 F.2d at 1195.
After a reasonable time elapsed, during which the government failed

to carry its burden, the court finally foreclosed the defense and
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rendered judgment for the plaintiff. The judgment was affirmed by ,
the Ninth Circuit. The Court held that the government could not
compel the plaintiff either to "wait patiently" for the government
to prove its defense or "assume the burden of proving" its nonexis-
tence. Id. "At that stage of the proceeding the judge may treat

the government as he would any other civil litigant . . . ." Id. at

1196. The Court concluded: "(Plaintiff's] prima facie case stood

unrebutted, and, accordingly she was entitled to prevail as a matter

of law." Id.

The government has had three opportunities, over a period

"of two water seasons, to show exactly whether and how Section

3406(b) (2) of CVPIA might excuse the government from performing its
statutory duties to Area I. The government has elected not to essay
such a showing.

The Delta Interests suggest (at 58) that Area I bears the
burden of proof "on all issues," and, therefore, must prove the
nonexistence of the would-be "command" in Section 3406(b) (2).
However, the case cited by the Delta Interests, Lujan v. National

Wildlife Fedération, 497 U.S. 871 (1990), does not support this

proposition. Instead, it contradicts it. Quoting Celotex Corp. v.
Catrett, 477 U.S. 317, 323 (1986) (cited in Area I's moving papers
at 11), the Luijan Court.stated that a nonmoving party must lose
where she "'has failed to make a sufficient showing on an essential
elemeﬁf of her case . . . .'" 497 U.S. at 884. The Court said:
"Celotex made clear that Rule 56 does not require the moving party
to negate the elements of the nonmoving party's case . . . ."

(Emphasis in original.) Id. at 885.
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4. ESA SECTION 7 DEFENSE
(a) Jeopardy

The government repeatedly states in both of its briefs
that ESA creates certain mandates it must follow. The government,
in its long brief, states (at 1) that it has "mandatory obligations"
under Section 7(a)(2) of ESA. Similarly, the Delta Interests
repeatedly assert (at 2, 7, 43, 44, and 58) the existence of an ESA
Section 7(a)(2) "mandate."

The Area I parties concede that ESA Section 7 imposes
certain obligations upon the government. However, the question here
is whether any such ESA obligations repeal or override conflicting
obligations imposed on the government by reclamation law to sell

water to Area I.

The government's long brief cites (at 5, 51) TVA v. Hill,

437 U.S. 153 (1973) for the proposition that under Section 7, the
government has a "non-discretionary duty . . . to avoid jeopardy."
In its short brief, the government cites (at 8) TVA for the proposi-
tion that if a conflict with the government's "obligations under
reclamation law and ESA arise, the ESA obligations control."

Similarly, the Delta Interests quote (at 5, 12, 13, 59)
language of TVA, and argue (at 7) that ESA Section 7 cfeates an
"affirmative duty that overrides other statutory [omissions] in the
event of conflict," and (at 59) that therefore "ESA Section 7 over-
ridesnéhe government's reclamation law mandates.

However, neither the government nor the Delta Interests
discuss the leading case which has considered the effect of ESA in

connection with conflicting statutory mandates, Platte River

Whooping Crane Critical Habitat Maintenance Trust v. FERC, 876 F.2d
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®
1} 109 (D.c. cir. 1989), 962 F.2d 27 (D.C. Cir. 1992) (discussed by
2| Area I at 13-14). In the Platte River Whooping Crane case, the
®
3|| court distinguished TVA v. Hill, as follows:
4 "The Trust reads section 7 essentially to oblige the
Commission to do whatever it takes to protect the
5 threatened and endangered species that inhabit the Platte
® River basin; any limitations on FERC's authority contained
6 in the FPA are implicitly superseded by this general
command. Petitioner relies on Tennessee Valley Authority
7 v. Hill, 437 U.S. 153, 98 S.Ct. 2279, 57 L.Ed.2d 117
(1278) (TVA), the famous 'snail darter' case in which the
, 8 Supreme Court said that section 7's legislative history
® 'reveals an explicit congressional decision to require
. 9 agencies to afford first priority to the declared national
policy of saving endangered species.' Id. at 185, 98
10 S.Ct. at 2297. We think the Trust's interpretation of the
ESA is far-fetched. As the Commission explained, the
11 statute directs agencies to 'utilize their authorities' to
carry out the ESA's objectives; it does not expand the
o 12 powers conferred on an agency by its enabling act. See
Order on Rehearing at 61,752-53. TVA, which did not even
13 " consider whether section 7 allows agencies to go beyond
their statutory authority to carry out the purposes of the
14 ESA, is hardly authority to the contrary." Id. at 34.3
o 15| By ignoring Platte River Whooping Crane, the government and Delta
16|| Interests have missed a crucial aspect of this case.®
17
3 The TVA case did not deal with conflicting statutory mandates.
® 18|l The Tennessee Valley Authority Act granted discretionary authority
to construct dams. 16 U.S.C. § 831(j). There was no statutory
19|l mandate to build. In Hill v. Tehnessee Valley Authority, 419 F.
Supp. 753, 759 (1976), the trial court noted that it was TVA's
20 position that "the ultimate decision to proceed with [the Tellico
21 dam] project rests with Tva . . . ."
¢ 22 * The Delta Interests cite (at 7) Carson-Truckee Water Conser-
vancy District v. Clark, 741 F.2d 257, 261-62 (9th Cir. 1984), cert.
23 denied 470 U.S. 1083 (1985) However, in Carson-Truckee, the Ninth
Circuit held that the subject Washoe Project Act, "unlike other
24 reclamation project authorizations, did not prohlbit the Secretary
® from constructing the project until repayment contracts for the
25 project had been entered into." Id. at 260. In light of this
holding, the Court said: "[W]e need not reach the question whether,
26 given competing mandatory statutory directives, the Secretary would
be required to use the project's water entirely for conservation
purposes under ESA . . . ." Id. at 262 n. 5. The other case cited
27|l (at 7) by the Delta Interests Defenders of Wildlife v. Andrus, 428
@ 28 F. Supp. 167 (D.D.C. 1977), does not address at all conflicting
Law Ofcss o statutory mandates.
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The Delta Interests cite (at 13) U.S. v. Glen-Colusa
Irrigation District, 788 F. Supp. 1126, 1132 (E.D. Col. 1992), for
the proposition that "[s]pecies extinction is to be avoided regard-
less of the expense and inconvenience to the public." The Delta
Interests quote (at 58) Barcellos, 849 F. Supp. at 732 (which quotes
Glen-Colusa), for the proposition that there is "no special
privilege" to ignore ESA granted to wafer rights holdérs. Area I
does not dispute these propositions. However, Area I does dispute
the applicability of the Glen-Colusa case, which unlike the instant
case, did not involve the government's failure to perform reclama-

tion law mandates. °

(b) Taking

Area I's moving papers argue (at 15) that under Sweet Home
Chapter v. Babbitt, 17 F.2d 1463 (D.C. Cir. 1994), ESA Section 9
does not prohibit "habitat modification," and thus, cannot conflict
with any of the reclamation mandates. Sweet Home also is cited (at
15) for the proposition that Section 9 of ESA can be easily recon-
ciled with each reclamation mandate by the government exercising its
incidental take discretion. See Sumner Peck Ranch v. Bureau of
Reclamation, Findings Of Fact And Conclusions Of Law (December 16,
1994) ("The ESA does not excuse, make impossible, or impliedly
repeal the government's drainage obligations under the San Luis Act.
Sectio; 9 of the ESA, 16 U.S.C. § 1538, can be reconciled by the
Secretary exercising authorized discretion to permit any takings
incidental to providing drainage. 16 U.S.C. § 1539(a) (1) (B)."

The government, in its long brief (at 3, 53) argues that

Sweet Home is not good authority because it "involved only the
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Section 9 prohibition against unlawful taking, and not the Section_]
prohibition" allegedly involved in the instant case. The Delta
Interests similarly declare (at 32) that issues relating to ESA
Section 9 are "irrelevant." The government and Delta Interests
apparently concede that Section 9 either is inapplicable to, or may

be reconciled with, the government's reclamation obligations.3

Conclusion
For these reasons, Area I's motion for judgment should be
granted.
Dated: December 20, 1994.
Respectfully submitted,
SMILAND & KHACHIGIAN

o W S Yidad

William M. Smiland

Attorneys for Area I Plaintiffs-In-
Intervention Francis A. Orff, et al.

> Both the government (at 52-56) and Delta Interests (at 32-35)
argue that the Sweet Home decision should not be recognized, but,
instead, that Palila v. Hawaii Department of Land and Natural
Resources, 852 F.2d .1106 (9th Cir. 1988) is controlling. Palila did
not involve the federal government, and does not stand for the
proposition that ESA defeats or cannot be reconciled with mandatory
reclamation law. Instead, the meaning of "taking," in the context .
of operating a federal reclamation project pursuant statutory
mandates, should be narrowly interpreted, as it is under Sweet Home
for ESA, and as it is under the Marine Mammal Protection Act and the
Migratory Bird Treaty Act. U.S. v. Hayashi, 5 F.3d 1278 (9th Cir.
1993) (Marine Mammal Protection Act); Citizens Interested In Bull
Run, Inc. v. Edrington, 781 F. Supp. 1502 (D. Or. 1992) (Migratory

Bird Treaty Act); Seattle Audubon Society v. Evans, 952 F.2d 297
(9th Cir. 1991) (same).
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February 22, 1995

HAND DELIVERY

State Water Resources Control Board
901 P Street
Sacramento, California 95814

Re: Draft Water Quality Control Plan
for the San Francisco Bay/Sacramento-

San Joagquin Delta Estuary, December 1994 . {

Dear Board Members:
Introduction

This letter is written on behalf of the court-appointed
representatives of and other irrigators in Area I, the original
and largest area of Westlands Water District. We here provide
their preliminary comments on the draft Water Quality Control
Plan for the San Francisco Bay/Sacramento-San Joaquin Delta
Estuary, December 1994 (the "Draft Plan"). Initially, we wish to
commend the Board for its efforts in coordinating and creating a
proposed agreement on Bay-Delta standards in conjunction with the
federal government, urban and agricultural water users (although
not our clients), and environmental interests.

However, there are certain issues of serious concern
with the Draft Plan, particularly as it applies to or affects
Area I. The Draft Plan states' (at p. 1) that "[f]ull implementa-
tion of this plan by the SWRCB will occur through the adoption of
a water right decision." The Draft Plan further states (at p.
24) "the SWRCB will initiate a water right proceeding following
adoption of this water quality control plan . . . . The water
right decision, which is anticipated before June 1988, will
allocate responsibility for meeting objectives among water right
holders in the Bay-Delta Estuary watershed and will establish
terms and conditions in appropriate water right permits."
Although the Bureau of Reclamation ("Bureau") should not operate
the Central Valley Project ("CVP") in accordance with the Draft
Plan until its adoption and the adoption of a water right deci-
sion, the Bureau is now employing the Draft Plan's restrictions.

cor95\2454-2A.06
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In a December 21, 1994 letter from the Bureau's Regional Director
to the National Marine Fisheries Service ("NMFS") and the Fish
and Wildlife Service ("FWS"), the Bureau stated: "It is our
intent to immediately modify, upon your concurrence, coordinated
operations of the Central Valley Project and State Water Project
to conform to California Urban Water Agency/Agricultural Water
Users (CUWA/Ag) proposal as modified by the Principles." On
February 15, 1995 the Bureau announced for the upcoming wet year
100% allocations of CVP water for agricultural contractors north
of the Delta, Friant division and exchange contractors, but only
75% for San Luis Unit contractors, including Area I. Prior to
the adoption of the Draft Plan and an appropriate water right
decision we object to any partial implementation of the Draft
Plan if and to the extent that such implementation (1) requires
the Bureau to take Area I's vested water rights, or (2) gives the
Bureau of Reclamation discretion to take such rights.

U.S. v. State Water Resources Control Board, 182 Cal.
App. 3d 82, 119 (1986) opines that combining the Board's water
quality and water rights functions in a single proceeding is
"unwise." It declined to suggest explicitly that the Board must
first define or quantify all existing water rights, acknowledging
that such an "omnibus assessment" would prove "cumbersome and
impractical." Id. at 118-19. On the other hand, the court did
not expressly suggest that an omnibus water quality plan should
be adopted without examining its direct or indirect adverse
effect on specific water rights. As reflected in the notice of
public hearing (at p. 2) the Board has previously recognized that
water quality regulation should not "preampt" water rights
protection: "The 1991 Bay-Delta Plan did not amend the flow and
operational objectives for protection of fisheries-related
beneficial uses, because the SWRCB intended to address flow and
operations in a subsequent water right decision." 1In our view,
as it relates to Area I and other San Luis Unit farmers, the
Draft Plan puts the cart before the horse.

Here, the Bureau and other involved federal government
agencies are already "implementing" the not-yet-adopted Draft
Plan in such a way as to claim it as the basis for the involun-
tary reallocation of 25% of the water to which our clients are
entitled, even in this extremely wet year. It would not be
unduly cumbersome or impractical for the Board to make a specific
assessment at this time of the impact of the Draft Plan on such
rights -- and to protect them against federal abridgement. We
would welcome the opportunity to discuss with the Board tech-
niques for insuring that Area I's rights are not effectively
modified or amended pending a formal water right decision. One
such technique would be for the Board to require the Bureau to
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operate the CVP under the Draft Plan in a manner that gives full
deference to Area I's existing rights.

Our clients' lands and those of other Area I farmers
they represent are served with federal irrigation water pursuant
to a 1963 service contract (the "1963 Contract") and various
repayment and recordable contracts implementing the 1963
Contract. The 1963 Contract has been enforced in a 1986 federal
court judgment (the "1986 Judgment"). Barcellos & Wolfsen, Inc.
V. Westlands Water District, 491 F. Supp. 263 (E.D. Cal. 1980)
("Barcellos I"); Barcellos & Wolfsen, Inc. v. Westlands Water
District, 899 F.2d 814 (9th Cir. 1990) ("Barcellos II"). 1In
addition to these contractual and judicially decreed rights, our
clients' rights to irrigation water from the CVP derive from the
federal reclamation statutes and permits issued by the Board.
Each source of our clients' rights is discussed more fully below.
Copies of the 1963 Contract and the 1986 Judgment were filed by
our clients under cover of the letter dated February 16, 1993 of
Donnelly, Clark, Chase & Smiland relating to proposed D—1630 all
of which are 1ncorporated herein by reference.

1. Clients' Rights

(a) Federal Reclamation Statutes

A landholder who has applied irrigation water to
beneficial use on his land has a statutory property right
appurtenant thereto which cannot be unilaterally altered or taken
away by the government. 43 U.S.C. §§ 372, 383, 485h-4,
485h-1(4); Pub. L. No. 86-488 § 1(a); Ickes v. Fox, 300 U.S. 82,
95 (1937); U.S. v. Alpine land & Reservoir Co., 697 F.2d 851,
853-57 (9th Cir. 1983); Nevada v. U.S., 463 U.S. 110, 121, 126
(1983).

Reclamation statutes prefer irrigation over other
purposes and restrict the government's authority to divert
irrigation water for nonirrigation uses. 43 U.S.C. §§ 485h(c),
521; Pub. L. No. 674 § 7; California Water Code §§ 106, 1254;
Pub. L. No. 86-488 § 1(a); california v. U.S., 438 U.S. 645, 671
(1978) ; Fresno v. California, 372 U.S. 631 (1963).

Reclamation statutes require the government to sell
project water to beneficial users of the water under contract to
reimburse their portion of the government's construction and
operation and maintenance costs. 43 U.S.C. §§ 390b(b), 485h(a),
485h(c), 521; 16 U.S.C. § 4601-13; 50 Stat. 844, 850 § 2; Pub. L.
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No. 674 § 6; Pub. L. No. 86-488 § 8; Carson-Truckee Water Conser-
vancy District v. Clark, 741 F.2d 257, 260 (9th Cir. 1984).

Areas outside the geographic boundaries of a project
are generally not a part of the project and persons operating in
those areas have no rights to project water thereunder. Hudspeth
County Conservation & Recreation District No. 1 _v. Robbins,. 213
F.2d 425, 431 n. 6 (5th Cir. 1954); Bean v. U.S., 163 F. Supp.
838, 844 (Ct. Cl. 1958). The Unit was constructed and is
operated to furnish water to approximately five hundred thousand
acres of land referred to as the Federal San Luis Unit "service
area." Pub. L. No. 86-488 § 1(a). The Unit authorizing act
allows only "occasional" diversions "in times of drought" outside
the service area of the Unit. Westlands Water District v.
Firebaugh Canal, 10 F.3d 667, 671, 672, 676 (9th Cir. 1993).

Section 3408(k) of the Central Valley Project Improve-
ment Act ("CVPIA") provides that "nothing in [CVPIA} is intended
to alter the terms of any final judicial decree confirming or
determining water rights." The legislative history confirms that
this was specifically intended to protect Area I's 1986 judgment.
138 Cong. Rec. S17659-60 (daily ed. Oct. 8, 1992). Accordingly,
Area I farmers enjoy statutory immunity from involuntary
reallocation.

Water rights under federal reclamation law are
appurtenant to all project lands irrigated with project water and
are measured by beneficial use. 43 U.S.C. § 372. The right is a
first right to a stated share of the project's available water.
Id. at § 485h~-1. 1In carrying out reclamation statutes, the
government shall not affect in any way the right of any water
user or landowner within the project to such water. Id. at §
383. The 1937 act authorizing the CVP provides that the "entire"
CVP is for the purpose, among others, of reclaiming arid lands by
irrigation and that reclamation law shall govern its operation.
50 sStat. 844, 850 (Aug. 26, 1937). The 1954 reauthorization
statute prov1des that the "entire" CVP is subject to the priori-
ties under said statutes. Pub. L. No. 674 (Aug. 27, 1954). The
Unit was authorized to be operated as "an integral part" of the
CVP. Pub. L. No. 86-488 (June 3, 1960) at § 1(a). It creates no
"preference" for Unit contractors over other CVP contractors.
Westlands v. Firebaugh, 10 F.3d 667 at 671. Congress did not
intend that Unit water is for the "exclusive benefit" of Unit
contractors. Id. It is reasonable to construe the act "to serve
the overall needs of the CVP." Id. If Congress had wanted
"preferential treatment" with respect to the Unit it could have
sald so. Id. at 672.
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(b) Permits

Our clients are the owners of rights to beneficial use
of the water which are property rights appurtenant to their lands
which arose 25 years ago upon original application and beneficial
use. 43 U.S.C. §§ 372, 485h-1(4); Ickes v. Fox, 300 U.S. 82, 95
(1937); Nevada v. U.S., 463 U.S. 110, 121, 126 (1983). These
rights are reflected in the permits and licenses issued by the
Board.

A permit or license granted by a state agency, which is
relied upon, creates a vested right which may not be deprived
under the due process clause. Halaco Engineering Co. v. South
Central Coast Regional Commission, 42 Cal. 3d 52, 72-73 (1986);

City of West Hollywood v. Beverly Towers, Inc., 52 Cal. 34 1184,
1189~94 (1991).

A state agency may also be estopped to alter a permit -
or license under such conditions. Raley v. California Tahoe
Regional Planning Agency, 68 C.A.3d 965, 975 (1977); Security
Environmental Systems, Inc. v. South Coast Air Quality Management
District, 229 Cal. App. 3d 110, 128 (1991).

Our clients have operated in reliance upon the permit
issued by the Board three decades ago. They acquired a vested
right, which the Board is estopped to destroy.

(c) 1963 Contract

The 1963 Contract expressly requires that the federal
government "“shall furnish" to Area I farmers 900,000 acre feet of
irrigation water each year. It also expressly recites that such
water can be made, and will be "available" each year. Further,
it states that “"the right to the beneficial use of water . . .
pursuant to the terms of this contract . . . shall not be dis-
turbed. "

' (d) 1986 Judgment

The 1986 Judgment ordered that the government "shall
perform" the 1963 Contract. It "requires" the government to
perform the 1963 Contract. Barcellos II, 899 F.2d at 826. The
1986 Judgment also enforces certain of the statutory rights
described above, including those relating to the sale of the
water, and its use within the San Luis Unit.
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Section 3408(k) of the CVPIA provides that nothing
therein shall "alter the terms of any final judicial decree
confirming or determining water rights." The legislative history
makes clear that this provision was intended by Congress to
protect the 1986 Judgment. 138 Cong. Rec. S17659, S17660 (Oct.
8,.1992).

A federal court judgment is binding upon, and must be
honored by, an agency of the state government. Martin v. Martin,

2 Cal. 3d 752, 761-62 (1970); Gene R. Smith Corp. v. Terry's
Tractor, Inc., 209 Cal. App. 34 951, 953-54 (1989).

Furthermore, a state court judgment, rendered December
5, 1963, decreed that the 1963 Contract was "valid," the judgment
was "conclusive" against all persons, including the Board, "as to
all matters which could have been adjudicated" in that action,
and that each such person, including the Board, is "enjoined and
restrained" from raising any issue as to which the judgment was
conclusive.

(e) Section 8 Of The 1902 Act

Under Section 8 of the Reclamation Act of 1902 and the
1956 reenactment and clarification thereof, water rights shall be
appurtenant "to the land irrigated." 43 U.S.C. §§ 372, 485h-4.
The 1956 legislation provides that a water user "shall . . . have
a first right" to water for use "on the irrigable lands . . .
owned" by him. Id. at § 485h-1(4). In short, federal water
rights arise out of the use of water for irrigation, not for
other purposes.

Section 8 and its 1956 iteration obligate the govern-
ment to proceed in conformity with state laws relating to the use
of irrigation water. No holder of appropriative water rights
under California law may change the purpose of use of such water
without the permission of the Board. Water Code § 1701. It is
within the Board's discretion to grant or refuse an application
to change the purpose of use of appropriated water. However,
before permission to make such a change is granted the Board
shall find that the change will not operate to the injury of any
legal user of the water involved. Id. at §§ 1702, 1705. -Where
the requested change of purpose of use is for preserving or
enhancing fish resources, in addition to finding that the change
will not unreasonably affect any legal user of water, the Board
must determine if the proposed change is in the public interest.
Id. at § 1707(b) (2).
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Here, as applied to Area I, vested rights under Board
issued permits are being abrogated by the Bureau's operation of
the CVP. We request that Board ensure the sanctity of such
rights until they are amended through the procedure of a Board
water right decision.

2. Recent Schoiarshig

What is at stake here? Perhaps some perspective is in
order.

Several well-known western historians have in the last
decade mounted a determined critique on irrigators' water rights.
A central focus of the attack has been on landowners' rights and
correlative government duties under the federal reclamation
program. A second target has been the state law doctrine of -
prior appropriation which underlies that program, as well as this
Board's water right program. Norris Hundley, Jr., The Great
Thirst: californians And Water, 1770s-1990s (1992); Donald J.
Pisani, To Reclaim A Divided West: Water, ILaw, And Public Policy
1848-1902 (1992); Donald Worster, Rivers of Empire: Water,
Arldlty, And The Growth Of The American West (1985). Typical of
the views of these historians are Professor Hundley's: "The
entire body of water law itself has been -- and remains -- a
major culprit because of flawed statutes and other principles out
of step with the times." The Great Thirst at 385-86. ". . .
[Tlhe overriding message [is] . . . abandon those attitudes and
institutions that were born of an earlier era . . . Id. at 422.
"Ultimately what seems clearly warranted is a coordinating agency
authorized to take charge." (Emphasis in original.) Id. at 416.

This thesis has also been advanced by several
professors of law. Professors Hutchinson and Monahan co-authored
an article praising certain recent California water rights
decisions for revealing "the fundamental truth that everything is
in a process of changing or becoming." Allan C. Hutchinson, .
Patrick J. Monahan, "Law, Politics, And The Critical Legal
Scholars: The Unfolding Drama Of American Legal Thought," 36
Stan. L. Rev. 199, 217 n. 70 (1984). This article was praised by
Professor Freyfogle in his analysis of California's recent water
law jurisprudence. Eric T. Freyfogle, "Context And Accommodation
In Modern Property Law," 41 Stan. L. Rev. 1529, 1545-47 (1989).
Professor Freyfogle describes the "critical legal studies"®
perspective, as follows: "Entitlement issues . . . cannot be
resolved neutrally and objectively, based either on formal reason
or on the inherent nature of the ‘property item itself, because
they raise questions of power, value, and social policy that are
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inevitably political in nature." Id. at 1546. He argues that
the assertion of political control over the process of defining
water rights "has regained for the public much of the power to
prescribe water use practices" traditionally governed by the free
market and the common law. Id. He praises the new development,
as follows: "By discarding all pretense that water use entitle-
ments are clearly and permanently defined, the story casts aside

the notion of neutral, rule-driven adjudications." Id.
Professor Freyfogle seems comforted that water rights which had
once been "secure" are suddenly "precarious." Id. at 1537. And

he endorses the tempering of strict priorities by "a sense of
equitable sharing." Id. at 1537 n. 43.

Professor Freyfogle's views on water rights have been
recently cited approvingly in a book about water rights and
related issues. Charles F. Wilkinson, Crossing The Next
Meridian: Land, Water, And The Future Of The West (1992) at 290.
Professor Wilkinson offers vehement criticism of federal reclama-
tion rights and state appropriation rights. Id. at 21-22, 219-
92. The effects of these doctrines have become "unacceptable,"
he says. Id. at 298. Accordingly, "eliminating” and
"abolishing" them is required. Id. at 297, 305. In their stead
he posits processes of "planning" by the "community." Id. at
260.

Similar opinions are expressed in another recent law
book. Lawrence J. MacDonnell, Sarah F. Bates, eds., Natural
Resources Policy And Law: Trends And Directions (1993) The
editors write that a new understanding "calls for major changes
in existing laws and institutions," including the elimination of
reclamation and appropriation rights and their replacement by
government planning and management. Id. at 9. One contributor,
Professor Getches, assails the same two doctrines and concludes:
"Now the time is right and the ideas are ripe for change." Id.
at 146. Another contributor, Professor Lazarus, postulates a
shift from the old paradigm of private property, contract, and
the free market to a new paradigm involving the "deempha51s" of
property where "government will dictate the substance of the:
necessary restrictions." Id. at 202, 213.

Similar themes are even more boldly advanced in a book
published last year by four of the above mentioned law
professors. Sarah F. Bates, David H. Getches, Lawrence J.
MacDonnell, and Charles F. Wilkinson, Searching out The Head-
waters: Change And Rediscovery In Western Water Policy (1993).
They mount a strong challenge to the wisdom of the water rights
system underlying reclamation and appropriation law. Id. at 128~
51. The professors advocate "breaking free" of those doctrines.
Id. at 175. They urge "reshaping" traditional western water
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policy. Id. at 198, 202. The four would institute a new regime
based on "what is 'right' instead of who has rights." Id. at
179.

Professor Gray published a law review article last year
which incorporates many of these ideas. Brian E. Gray, "The
Modern Era In California Water Law," 45 Hast. L.J. 249 (1994).

He writes about "reallocations" of water, including "involuntary"
. or "government-mandated" reallocations of the type now being
undertaken by the Bureau under the Draft Plan. Id. at 249, 253,
261, 262, 263, 272, 306. He describes involuntary reallocations
to protect fish and wildlife as "the most dramatic challenges to
the existing allocational scheme" and as "emblematic of the .
central themes of the modern era." Id. at 252, 260-61, 306.
Professor Gray touts the importance of the "definition" of a
water right in such a way as to allow the government to "alter"
it. Id. at 262. The new type of water right he favors is
"fragile," i.e., existing at government sufferance, and is
"dynamic", i.e., subject to change by government. Id. at 262,
271.

A competing vision about western water policy has been
offered by a group of influential market resource economists.
Terry L. Anderson, Donald R. Leal, Free Market Environmentalism
(1991) at 32-33, 55-56, 99-120; Terry L. Anderson, ed., Water
Rights: Scarce Resource Allocation, Bureaucracy, And The Environ-
ment (1983); Terry L. Anderson, Water Crisis: Ending The Policy
Drought (1983). These economists are also critical of certain
aspects of the reclamation program, including water development
and marketing by the government, acreage limitations, interest
subsidies, and environmental impacts. But they stoutly advocate
well-defined and enforced water rights, including those created
under federal reclamation law and state appropriation law, as a
basis for voluntary reallocation in private water markets. They
teach a principle of central importance: Without firm water
rights, there can be no water marketing.

The property rights/free market model advocated by
these economists is supported by leading legal scholars. Charles
J. Meyers, Richard A. Posner, Market Transfers Of Water Rights:
Toward An Improved Market In Water Resources (1971); Richard A.
Epstein, "“"The Public Trust Doctrine," 7 Cato J. No. 2 (Fall
1987).

Professor Gray notes that to date government has chosen
to exercise any authority to effect involuntary reallocations
"sparingly." Id. at 307. As noted in a leading treatise, one
scholar has opined that involuntary reallocation is "legally
difficult." Robert E. Beck, ed., Waters And Water Rights (1991)
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§ 16.03(a) at 331 n. 464. Beck also states that "there is little
enthusiasm for the idea" of involuntary reallocation. Id. §
16.04(a) at 370. However, the implementation of the Draft Plan
by the Bureau is now resulting in just such an involuntary
reallocation of Area I's water.

3. Porter-Cologne Act

In enacting the Porter-Cologne Water Quality Control
Act the Legislature found that "activities and factors which may
affect the quality of the waters of the state shall be regulated
to attain the highest water quality which is reasonable, consid-
ering all demands being made and to be made on those waters and
the total values involved, beneficial and detrimental, economic
and social, tangible and intangible." Water Code § 13000. 1In
adopting a water quality control plan the Board must take into
account economic considerations. Id. at § 13241(d). The Draft
Plan as applied to Area I does not sufficiently consider the
economic impacts of the reduced irrigation deliveries that the
Bureau is unilaterally imposing under the Draft Plan.

4, Administrative Procedure Act

Board exercises of quasi-legislative power are subject
to compliance with the Administrative Procedure Act ("APA").
State Water Resources Control Board v. Office of Administrative
Law, 12 Cal. App. 4th 697 (1993). Under the APA, the notice of
proposed amendment of a regulation shall include various informa-
tion relating thereto. Government Code § 11346.5(a) (2), (3),
(7), (10). The Board must prepare and make available to the
public an initial statement of reasons including a description of
the "problem" addressed, the "purpose" of the amendment and the
"rationale" about whey it is "necessary," studies relied upon,
and "alternatives" that would lessen the impact on small
business. Id. at § 11346.7(a). The initial statement must also
include the reasons for mandating “specific technologies" and an
analysis of whether alternatives would be "more effective" or "as
effective and less burdensome."™ Id. at § 11346.14. The Board
"shall assess the potential for adverse economic impact on
California business . . ., avoiding the imposition of unnecessary
or unreasonable regulations or . . . compliance requirements.

Id. at § 11346.53(a)(1). 1Its acts "shall be based on adequate
information concerning the need for, and consequences" thereof.
Id. at § 11346.53(a) (1) (A). The Board shall approve any regula-
tion in compliance with the APA. Id. at § 11347.5(a).
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We have serious concerns that the procedure currently
being followed by the Board for the adoption of the Draft Plan

does not comport with these requirements of the APA, as applied
to Area I. .

5. California Environmental Quality Act

The Draft Environmental Report states (at VIII-62):
"Reduced water deliveries in export areas as a result of imple-
mentation of the draft plan are expected to cause significant
impacts." See also County of Fresno v. Andrus, 8 Envtl. L. Rep.
20179 where the court found that reductions in: irrigation
deliveries would cause the following significant adverse impacts:

", . . [S)lerious and substantial overdrafts to the groundwater
supply will result or be intensified in . . . Westlands Water
District within Fresno and Kings Counties . . . . [L]and use

patterns and cropping patterns will be altered throughout the San
Joaquin, Coachella, and Imperial Valleys."

However, the Environmental Report goes on to state (at
X-1) "[blecause implementation actions will not be fully formu-
lated and established in this plan, the SWRCB cannot mitigate for
the potential significant impacts of this plan through regulatory
actions incorporated into the plan. Such regulatory actions must
wait until the plan is implemented through a water right
decision." This acknowledged deficiency in the environmental
documentation again points out the wisdom of completing the water
right decision before adopting any water quality control plan, at
least one which the Bureau and other federal agencies can and
will use to take away Area I's water rights.

6. Judicial Review

The above principles of law, as well as those discussed
in the February 16, 1993 letter to the Board about D-1630, render
highly problematic the Draft Plan, as it will apply to and affect
Area I and the water rights of its farmers.

Where an agency is charged with regulating in violation
of applicable law, judicial review is nondeferential. Ontario
Community Foundation, Inc. v. State Board of Egqualization, 35

Cal. 3d 811, 816-17 (1984); Henning v. Division of Occupational
Safety & Health, 219 cal. App. 3d 747, 757-58 (1990); California
Assn. of Psychology Providers v. Rank, 51 Cal. 34 1, 11-12
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(1990) ; Dunn-Edwards Corp. v. Bay Area Air Quality Management
District, 9 Ccal. App. 4th 644, 655 (1992).

It is the hope of the Area I parties that they can work
with the Board and its staff and other interested parties in the
coming weeks and months with a view to Board action with respect
to the Draft Plan which protects Area I water rights from direct
or indirect impairment by the federal government.

Very truly yours,
—
s
st i
Christopher G. Foster

CGF:k:mad
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