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September 30, 2009

Via E-MAIL COMMENTLETTERS@WATERBOARDS.CA.GOY

Charles R. Hoppin, Chair _
State Water Resources Conirol Board QWRCR EXECUTIVE
¢/o Jeanine Townsend, Clerk to the Board e —
1001 I Street ‘ .
Sacramento, CA 95814

Re: Comments of Pebble Beach Company Regarding 9/16/09 Revised Draft Cease &

Desist Order Against California American Water (Carmel River, Monterey
County) ‘

Dear Chairman Hoppin and Members of the Board:

This firm represents Pebble Beach Company ("PBC") in the above-referenced
proceeding: In accordance with the Notice Re: Proposed Cease and Desist Order dated
September 16, 2009, PBC respectfully submits these additional comments tegarding the
revisions to the draft cease and desist order (the "revised draft Order") against California-
American Water Company ("Cal-Am")." PBC's proposed revisions to the revised draft Qrder are
attached -as Attachment G. '

Unfortunately, despite PBC's careful examination and critique of the draft Order, the
multiple deficiencies pointed out in PBC's comment letter of August 26, 2009 have been ignored
inthe revised draft Order. Without including any meaningful response to PBC's comments, the
revised draft retains all the factual and legal shorteomings. of its predecessor. The result isan
Order that punishes arbitrarily. heedlessly scuttles years of Board policy, and institutionalizes an
injustice against PBC and others that could, with a modest degree of thought and discrimination,
easily have been corrected. ‘

Hn this proceeding, PBC has presented arguments and objections in its pre-hearing brief, orally. ina closing brief;
and in a reply to the closing briefs filed by others. In addition, PBC submitted written commients prior to the Board's
September 2, 2009 Public Workshop; along with oral comments during the Workshop. PBC incorporates by this
reference all of the arguments and objections it has previously raised. Nothing in this comment letter shall constitute
a waiver by PBC of any-argument or objection. previously.asserted in this proceeding.
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BACKGROUND

A3 discussed extensively in its ( uncontested) téstimony and briefs, PBC (and other

~ landowners in the Del Monte Forest) own the. Water Entitlements under agreements with, and

. permits issued by, MPWMD, the agency created by State law specifically to manage water
“supply on the Monterey Peninsula. The Water Entitlements directly arose from PBC's agreement

1o underwrite 100" percent of the financial costs to develop the $68 million Wastewater
Reclamation Project jointly undertaken by MPWMD, the Carmel Arca Wastewater Distriet
{"CAWD"), and the Pebble Beach Community Services District ("PBCSD"), As the single most
successtul water conservation project in the history of the Monterey Peninsula, the Reclamation

“Project produces up to 1, 100 afa of high-quality recycled water to irrigate the world-renowned
golf courses of the Del Monte Forest. Since commencing operation in September 1994, the
Reclamation Project has saved over 3.5 billion gallons of potable water from Cal-Am's water
supply, primarily from the Carmel River, all atno cost to any public agency or taxpayer due to

- PBC's private financial support.. '

In exchange for PBC's agreement to be the sole financial guarantor of the Reclamation
Project, MPWMD granted PBC and two other "fiscal sponsors” 380 afa of Water Entitlements,
as a vested property right. This Board, in Order 95-1 0, excluded these 'Water_Enfi'tlemem_s from
any cap on Cal-Am's Carmel River diversions, Order 95-10 also gave the Chief of the Division
of Water Rights express authority to modi fy any conservation requirements to the exfent such
requirements conflicted with any prior cominitments by MPWMD, of which the Water ‘
Entitlements are assuredly one. On at least four Separate oceasions sinee 1995, the Chief of the
Division of Water Rights exercised this authority, approving PBC's plans for use of the Water
Entitlements, confirming in writing that the Water Entitlements were recognized in Order 95-1 0,
and can be served by Cal-Am over and above any other conservation requiremenits imposed on
Cal-Am. (See letters from Edward Anton dated March 27, 1998, June 5, 1998, and October 18,
2001, and from Victoria Whitney dated April 21, 2004, copies of which were attached to PBC’s
August 26, 2009 comment letter as Attachments A.B,C,and D, tespectively).

In addition, prior to issuing Order 95-1 0, the Division of Water Rights was fully iniformed
of the Reclamation Project initially, réviewed the Environmeiital Impact Repott for the Project,
and offered no substantive comments or any objection or other intercession with respect to the
Water Entitlements granted by MPWMD. The Division’s March 31, 1989 letter confirming this
review is attached as Attachment E. Similarly, the Central Coast Regional Board confirmed by

- Ietter dated April 4, 1989 that it had reviewed the Project EIR, stating, "We concur with the
Project as proposed.” The Regional Board's letter s attached as Attachment F, 2

*In 1990, MPWMD also obtained a final judgment of the Superior Court of California validating the confracts
entered into with MPWMD, and confirming that MPWMD's obligations were fully enforceable according to their
terms. The Division of Water Rights made no appearance or abjection, thus furthering PBC's reliance on the
Board's approval of its Water Eniitlements;
DGWNEY’_BRAND

ATTORMNEYS LiP

1031780,




Charles R. Hoppin, Chair
September 30, 2009
Page 3

Despite the remarkable conservation achievements of the Reclamation Project, and the
consistent, unqualified support for the PBC Water Entitlements by the State Board, the revised
diaft Ordet, astonishingly. without waining, and without any legal or factual basis, proposes t0
retreat from this Board's fourteen-year commitment to PBC, MPWMD, and other Del Monte
Forest iandowners to honor and respect the Water Entitlements.

SPECIFIC COMMENTS ON THE REVISED DRAFT ORDER

The only substantial change 10 the provisions affecting PBC states:

As a general tule, the State Water Board strongly supports the use
of recycled water for nonpotable water uses where recycled water
is available in order to maximize the beneficial use of the state’s
scarce water supplies. In the past, the Staie Water Board has
required that recycled water be used, instead-of potable water for
nonpotable uses.. such as irrigation, pursuant 10 Water Code
sections 13550 and 13551. (E.g., Decision 1625; see also Decision
1623-Amended: see also Order WQ 4.7 [requiring dischargers in
water short areas who propose to discharge treated wastewater t0
the ocean to evaluate the potential for water reclamation}.) Water
recycling promotes the constitutional policy that the water of the.
state be put to beneficial use to the maximum extent possible. (Cal.
Const., art. X, § 2 Wat. Code, §§ 100, 275.) But the policy of
promoting use of recycled water does not suspend other important
public policies, including the protection of public trust Tesources
where feasible and the need to take vigorous action to prevent the
unauthorized diversion ot use of water. (See Wat. Code, § 1825.)

This revision to the draft Order acknowledges the importance of the very recycled water .
policies that first Jed the Board to assure that PBC, as a statewide Jeader in implementing
recycled water projects, could rely on its Water Entitlements and their exclusion from Order 95-
10's limitations on Cal-Am's diversions from the Carmel River. By citing to the policies of
public trust protection and vigorous enforcement, however, the revised draft effectively
disregards PBC's situation, along with any pretense of fairness, in favor of a myopically crafted
enforcement weapon against new development on the Monterey Peninsula. The inevitable effect

of this enforcement will be substantial and wholly unnecessary coliateral damage to PBC and

others. State water policy by no means requires this outcome. Equity prohibits it.

The revised Order's brief noed toward recycled water policy is an unacceptable affront to
PBC's unigue circumstances for the following reasons:

¢ The revised Order assumes an inconsistency between policies where none exists. In fact,
no two policies could have more common ground than public trust protection and the
DOW’N’E-Y:'BRAND. _ B
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reclamation of water, the Iatter serving as one of the most important means of achieving
public trast protection. Even if these policies somehow competed, the revised draft
Order, like its predecessors, ignores the fact that the increment of Entitlement Water
granted to PBC in fact led to the conservation of additional potable water that has helped
to improve habitat conditions on the Carmel River for fish and other species,

e - The revised Order similarly misplaces its reasoning for disregarding PBC's Water
Entitlements on the hazy notion that a strong enforcement effort against Cal-Am requires
a direct, negative impact upon the entire Monterey Peninsula,’ Indeed, an unmistakable
undertone of the draft and the revised draft is their indiscriminate antipathy toward new
development, which seems to inform the rationale for punishing PBC alon g with Cal-Am
by questioning the source of PBC’s Water Entiflements and disregarding PBC's net
contribution to eliminating Cal-Am's diversions. Instead of recognizing that contribution
as part of the solution to the problem being addressed, the revised Order continues to
treat PBC as simply another component of the overall threat to the Carmel River. Every
bit of evidence before this Board demonstrates otherwise.

o Therevised draft Order persists in the fiction that repeated letters from the Board’s chief

“ enforcement officer, assuring that restrictions on'Cal-Am diversions would not curtail
PBC’s entitlements, were no more than the mere unauthorized pronouncements of the
people who happened to be serving as Chief of the Water Rights Division. Indeed, the
revision to this portion of the diaft Order downplays the significarice of these letters even
further than before by changing the characterization of these assurances from those of
policy, emanating from the Board, to mere letters from individual employees. The draft
continues to disregard the authority of the Chiefunder Board Resolution 97-006, and
under the express terms of Order 95-10, to modify conservation requirements. This
authority means, categorically, that the cited letters are expressions of Board policy.

¢ PBC's Water Entitlements have been honored in exchange for a significant net reduction
in Cal-Am diversions effected by PBC's sole financial support of the Reclamation
Project; no dispute about this fact exists. Thus, no Justification exists, either, for the harm
the revised draft Order will cause to the Board's.credibility and reputation. Conversely,
to Inflict as serious a blow to PBC's Entitlements as the revised draft Order purports to do
should in turn be based only on solid evidence that some important cotrse correction will
be effected thereby. No such evidence exists.

— ' . o rarth ¢ insula cities and their residents
* The revised draft Order states. "Because water hag been .avaflable f(.)rbgr?mh]‘ th:&i“m;:g} (\:vn;tesr- that can be

had little incentive to support or pay for a project or projects to. obtair a oga ]ff “Statement capiures the
have for the illegal diversions from the river.” Revised draft Order at 61-62. This state ve financial
subStlt:tz? th(::re\?ised%ra.ﬂ's enforcement rationale and the dark ireny of punishing PBC for its huge finar
essenc : :

support of Peninsula water recycling.
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o The revised draft Order ignores the issue of equitable estoppel as it applies to the Board's
longstanding assurances t0 PBC concerning PBC's Water Entitlements. As noted above,
the revised draft Order continues to deny the authority of the Water Rights Chief to

modify conservation measures Beyond that, however, the reliance interests of PBC that
give rise to an estoppel are ignored. This flaw in the revised draft ensures it will not
survive a challenge by administrative writ. The Division of Water Rights was not
oblivious to the effect that its official positions regardmg Order 95-10 might have on
those who were undertaking development projects on the Monterey Peninsula. As the
Division Chief wrote in 1999: “One issue is whether the agencies involved in [d water
consetvation proposal] had advanced notification of [the Division’s] position.” (CAW-
35 at-page 3.) The Division’s position with regard to the water reclamation project—and
PBC(’s financial commitments to that project—was confirmed by staff testimony during
the 2008 hearing.* : '

The Division’s position has been consistent: that the Chief approved of ‘the
seduced water -diversions made possible by the water reclamation project and its later
expansion, that the Chief assured PBC that no enforcement would take place, and that the
Board knew the project was being funded by private dollars. PBC reasonably relied on
these approvals and assurances, to its detriment. {See e.g. Exhibit MPWMD-SP8,
MPWMD Ordinance No. 109 (2004)atp. 4,915 {discussing correspondence from the
Board regarding the project), p- 8 (establishing monitoring and reporting system for
MPWMD to comply with conditions set forth by the Board regarding the project, and
authorizing PBC to finance project expansion). S

The equitable principles of estoppel and laches will apply to the Board’s
affirmative and repeated representations, and the draft Order cites no persuasive legal
anthority for the position it now proposes to take with regard to PBC. Even Feduniak v.
California Coastal Commission, cited on page 28 of the proposed Order during a
discussion of estoppel regarding Cal-Am, does 110t help the Board’s position. Feduniak
s the most recent decision from the gixth District Court of Appeal on the issue of
estoppel against a public agency. (2007) 148 Cal.App.4th 1346. The opinion repeatedly
states that the plaintiffs in that case did not rely on affirmative representations by the
defendant Commission. Id. at 1355 (“Feduniaks did not consult with the Commission or
check its files concerning the property or otherwise rely on any representations of
information from the Commission in deciding to purchase the property”); 1356-(former
Commissioner “was not aware of any statéments ot representations by the Comrhission to
the Feduniaks that the golf course complied with these conditions™); 1361 (“the
Commission made no affirmative representations to the Feduniaks™); 1371 (“[the

* Testimony of K. Mrowka at 5-6 (“the State Water Board had already acted favorably regarding development of
the [reclamation project], which sought.approval to utilize 380 acre-feet of Carmel River water ... Yof PT-10
(letter from Water Rights Division disapproving proposal to offset Cal-Am’s illegal diversion with new water
produced at Sand City desalination plant).
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‘Cemmission] took no affirmative action toward them and made no statements to them
that could have induced action™ (distinguishing cases where “affirmative conduct and
representations” were relied upon)). PBC has set forth its primary arguments regarding
estoppel and laches, but the draft Order does not—and indeed cannot - counter such

arguments,

® Subjecting the PBC Water Entitlement to an immediate cap on new Water connections
will affect PBC and hundreds of individual landowners who- recently purchased portions
of PBC’s entitlement, making their property essentially unusable. The significant

-expenditures by PBC and these other landowners, in order to secure Water Entitlements

that would be available for firture use. were based upon reasonable expectations put in
place by the State Water Board. Tuming these expectations.on their head now would
amount to-a “taking™ of private property rights. See Lucas v, South Caroling Coastal
Councif (2002) 505 U.S. 1003; Tahoe-Sierra Preservation Council. Tne. v. Tahoe
Regional Planning Agency (2002) 535 U. 8. 302. '

RECOMMENDED ACTION

PBC respectfully requests that the draft Order be modified and re-issued for turther
public review and comment to provide that the Water Entitlements. are excluded from restrictions
on diversions of water from the Carmel River, consistent with the terms of Order 95-10,
especially Footnote 2, and other applicable law. PBC’s praposed revisions fo the draft Order are
attached as Attachment G. -

Very truly- yours,

DOWNEY BRAND LLP.

Kevin M, O’Bfi‘en-
| _KM.C :cjb_
Attachments
cc:  Attached Interested Parties List

DOWMEY |BRAND
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LETTER 1

STATE OF CALIFORNIA GEORGE DEUKMENRAN, Goverrior .
STATE WATER RESOURCES CONTROL BOARD Mailing Address:

THE PAUL R. BONDERSON BUILDING DIVISION OF WATER RIGHTS

901 P STREET - PO.BOX 2000, Sacramento, CA 95810

JACRAMENTO, CA 85814

\R-:er.'d. ‘%J/ﬁ

916) 324-5646 . : : \ Routs ,‘ I-.rﬁ‘ﬁ-.-'-!
‘ ”77{2/’ ;ZV !
. i / "/4'7
March 31, 1989 . : 12 iz, —5
In Reply Refer {FILE:

to: 316:5RH:266.0 I

Mr. Michael Zambory

carmel Sanitary District
- Box 221428 _

carmel, CA 93922

Dear Mr. Zambary:

CSD/PBCSD WASTEWATER RECLAMATION PROJECT, DRAFT ENVIRONMENTAL IMPACT
REPORT, SCH #88(_)40502 _ .

j-1 The State Water Resources Control Board, Division of Water Rights staff has
reviewed the draft Environmental Impact Report for your wastewater reclamation
project. We have mo substantive comments at this time.

Thank you for the opportunity to comment on your project.

Sincerely, %w\

Steven Herrera
Environmental Specialist
Environmental Review Unit




LETTER 2

-STATE OF CALIFORNIA - GECRGE DEUKMEJIAN, Gavernor

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD —

CENTRALLCOAST REGION Rec'd. A /59
D s oo, N:AUFORNIA 93401 ' ‘ Rouie | dnitil
SAN LUIS OBISPO, N i
(808) 5493147 _ _/ﬂé’. L
: 0.0 =
april 4, 1989 el <7
i .
FILE:

‘¥r. Michael Zambory
GCeneral Manager

Carmel Sanitary District
P. 0. Box 221428

~ Carmel, CA 93922

Dear Mr. Zambory:

SUBJECT: CARMEL SANITARY DISTRICT/PEBBLE BEACH COMMUNITY SERVICES
DISTRICT '

o1 . We received the draft Environmental Impact Report for the Carmel
Sanitary pistrict/Pebble Beach Community Services District
Wastewater Reclamation Prodject. Implementation of the proposed
project will provide 800 acre-feet/year of reclaimed municipal
wastewater for irrigation of golf courses and open spaces o
Monterey Peninsula. We concur with the project as proposed.

‘ Vervy,truly yours,
/4 LLIAM R. L D
Executive Officex
RBA/se

zambory.ltr/23

c: Attgntion: Richard Andrews, pebble Beach Community Services
pistrict, Forest Lake and Lopez Roads, Pebble Beach 93953
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19.1 Pebble Beach Company should Net be Subject to All Limitations Imposed
upon Cal-Am’s Diversions from the Carmel River

As a general rule, the State Water Board strongly supports thg use of recycled water for
nonpotable water uses where recycled water is a\-r_'ailab]e in order to maximize the |

beneficial use of the state’s scarce water supplies. In the past, the State Water Board has
required that recycled water be used, instead of pdtablc water for nonpotaiale uses, such

as irrigation, pursuant to Water Code sections 13550 and 13551. (E.g., Decision 1625; see also
Decision 1623-Amended; see also Order WQ 84-7 [requiring dischargers in water short areas
who propose to discharge treated wastewater 1o the ocean fo evaluate fhe potential for water
reclamation].) Water rec'ycIing promotes the constitutional policy that the water of: the

stat_é be put to beneficial use to the maximum extent possible. (Cal. Const., art. X, § 2; Wat.
Code, §§ 100, 275.) But @the policy of promoting use of recycled water does not suspend
other important public policies, including the protection of public trust resources where feasible
and the need to take vigorous action to prevent the unauthorized diversion or use of water- (see

Wat. Code, § 1825-). those policies are not in conflict in the particular circumstances of the

Pebble Beach Company (“PBC”) Water Entitlement. Here the State Wiater Board chose.to

encourage the development of a water reclamation proiect that would reduce net diversions from

the Carmel River in exchange for assurances that the PBC could use its Water Entitlement in the

future independently of any restrictions on Cal-Am.

Pebble—Beae’h—Gempgny—fPBC—) has a 365 afa water entitlement® from MPWMD for developing .

properties within Del Monte Forest. In addition to the expansion of existing service connections.

% In addition to PRC’s 365 afa, the entitlement includes 10 afa for S. Lohr and 5 afa for W, Griffi n, who
are subject to conditions contained in this Order.



| Fthe entitlement is used for making new service connections to Cal-Am’s water system. The
entittement was granted as part of a contractual arrangemém wherein PBC agreed to financially
guarantee public financing of a wastewater reclamatioﬁ project. PBC seeks to have its water
entitlement for new growth excluded from any-Himitation limitations on diversions that may be

placed upon Cal-Am’s withdrawals from the Carmel River. (Oci. 14, 2008, Closing Brief of

PBC, p. 13, 20-22.). In addition, PBC eontends-thatduring2005-2006-itrelied-upon has

resented evidence of its reliance upon
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findings and representations by the State Water Board when undertaking additional financial
arrangements to further upgrade the wastewater reclamation plant and w%en—ﬂeqwmg-t_o
rehabilitate a reservoir to store reclaimed wastewater. |

| The Pebble Beach Community Services District (PBCSD) and the Carmel Area Wastewater
District (CAWD) operate the CAWD-PBSCD Wastewater Reclamation Project. (PBC-Z, p- 1, |
25-27.) The project provides reclaimed.wastewater for irrigation of the golf courses and other
recreational open spaces located in the unincorporated Del Ménte Forest area of Monterey

" County. (PBC 1, p. 2, 7-9.) The project was designed to deliver not less than 800 afa of
reclaimed water and to free an equal amount of potable water for other uses. Operationaily, some
potable water was necessary to control salinity levels in the reclaimed water used for. golf course

' ir;'igatio.n and to meet irrigation needs during times of peak demand. (PBC-I, p-2,16-23.)
During 13 years of operation, between 1994-95 and 2006-_07, the project supplied an average of

706 afa of reclaimed water; 267 afa of potable Water was required for salinity control and to meet

peak irrigation demand. (PBC-2, p. 3, 1-28.) Public project financing was facilitated by private

financial guarantees, such that no public doliars were at risk for the project. The PBC




guaranteed: (a) $33.9 million in capital costs for the project, and (b) net project operating
deficiencies. In return for the financial guarantee, PBC was granted a 365 afa potable water
entitlement by MPWMD for future development of lands owned by PBC. (PBC-1,p.3,19-p.

4, 2.) Based on this entitlement and on. MPWMD's Ordinance No. 109. which was adopted in

2004. water has been sold to over 500 homeowners in the Del Monte Forest. (RT, Ph, 2, Vol. 11,

p. 556, 14-15: MPWMD-SP8. Ordinance No. 102.)

Dusing From 2005-20069, and purspant to Ordinance No. 109, the project was upgraded through

the addition of 325 af of storage for reclaimed water in a rehabilitated reservoir. and by
improvements to the wastewater treatment plant to reduce the level of salinity in the reclaimed

water, During 2009, these improvements should result in the project being able to operate

without the need for potable water, reducing Cal-Am’s diversions by up to an additional 300 afa .
(fd. p.4,1-17.) The upgraded project cost $34 million. PBC oh_tajned the funds for the upgraéle

| by selling 375 118 afa of the entitlement obtained from MPWMD to landowners in Del Monte

Forest, and advancing $10 million in funds. (PBC-1,p. 3,25—-p. 4, 2; MPWMD-SP8. Ordinance

No. 109 atp. 8)

The 365 afa PBC water entitlement from MPWMD dates to at least 1989 (PBCMS-2). axed-was

During 1993, subsequent to _the entitlement granted by MPWMD, and the construction of the

$33.9 million Phase ] of the Reclamation Project. the State Water Board adopted Order 95-10
determining that Cal-Am was diverting about 10,730 afa from the Carmel
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River without a valid basis or right (Order 95-10, p. 39, §2.)%* Stillleterdurings-2006-the




_Thé original wastewater reclamation project was planned, ﬁnénced, constructed, and
commenced operation i-the-fall-6f1994-before the State Water Board adopted Order 95-10=

(PBC-2, p. 2, 11-12; PBC-13; Order 95-1¢-). but the Division of Water Ri'ght.s-an'd the Central

Coast Regional Water Quality Control Board reviewed the Reclamation Project Environmental

Impact Report and raised no issues with the Project, including the provision of'a 380 acre-foot

Water Entitlement to PBC in exchange for financial commitments to build the Proiect. The fuil

benefits provided by the Project were not realized until 2009. A footnote in Order 95-10 gives

passing recognition to the supply of water that would be made available to &

thée-project: PBC as a result of its financial guarantee of the reclamation project:

In addition to supplies from the Carmel River and pumped ground water in the area
of Seaside, reclaimed water is available to some Cal-Am users from the Carmel
Area Wastewater District Pebble Beach Community Services District Wastewater
Reclamation Project. The Project will provide 800 acre-feet of reclaimed water for
the irrigation of golf courses and open space in the Del Monte Forest. In return for
financial guarantees, the Pebble Beach Company and other sponsors received a

380 af potable water entitlement from the District, based upon issuance of an
appropriate right permit to the District. for development within Del Monte Forest. As
of the end of fiscal 1993-1994, the District had not allocated the remaining 420 af of
project yield.

(Order 95-10 atp. 6, In. 2.)

On March 27, 1998, the Chief, Division of Water Rights, wrote MPWMD and Cal-Am




concerning the relation of the project to the water being diverted from the river by Cal-Am and

Order 95-10. (PBC-7.) The letter states, in part:

The [State Water Board] has recognized that the Pebble Beach Company and
other sponsors were project participants in, and assisted in funding, the
wastewater reclamation project which enabled Cal-Am to reduce its delivery of
potable water to Del Monte Forest property and thereby reduce the demand on
the Carmel River by at least 500 afa and potentially 800 afa. Upon completion of
the Del Monte Forest property, 380 afa will be diverted from the Carmel River by
Cal-Am for delivery to these lands. Thus, there will be no net increase in Carmel
River diversions in the future over the level of past documented diversions as a
result of developing these projects. As a result of the reclamation project and
especially during the interim period while the Del Monte Forest property is being
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developed, the net diversion from the Carmel River to serve Del Monte Forest
properties will be less than the level that would have occurred if the wastewater-
-reclamation project had not been developed. Thus under Footnote 2 of Order
WR 95-10, the 380 afa is available to serve the projects.

As a result, Order WR 95-10 does not preclude service by Cal-Am to the

Del Monte Forest property under the 380 afa entitlement granted by the District.
As you are aware, the [State Water Board] is requiring Cal-Am to maintain a
water conservation program with the goal of limiting annual diversions from the
Carmel River to 11,285 afa until full compliance with Order WR 95-10 s
achieved. While Cal-Am has been exceeding the limit, it is not the intent of the
[State Water Board] to penalize the developers of the wastewater reclamation
project for their efforts to reduce reliance upon the potable water supply via
utilization of treated wastewater.

Thus, the [State Water Board] will use its enforcement discretion to not penalize
Cal-Am for excess diversions from the Carmel River as long as their diversions
do not exceed 11,285 afa plus the quantity of potable water provided to the
Pebble Beach Company and other sponsors under this entitlement for use on
these lands. This enforcement discretion will be exercised as long as the
wastewater reclamation project continues to produce as much as, or more tharn,
the quantity of potable water delivered to the Del Monte Forest property, and the
reclaimed water is utilized on lands within the Cal-Am service area.

~ Footnote 2 of Order 95-10 deals with the issue of water use for purposes of
projects in the Del Monte Forest. Consequently, the order does not provide

_ discretion to address any projects involving the use of the unassigned 420 afa

(800 afa minus 380 afa identified in the footnote equals 420 afa) developed by
the wastewater treatment facility.

On October 18, 2001, the Chief, Division of Water Rights, sent another letter to MPWMD



concerning this subject. The letter stated in part:

The March 27 letter states that it is acceptable to transfer a maximum of 380 acre-feet per
- 1 use of treated wastewater on the Del
Mante Forest property for new purposes, provided diversions from the Carmel River do
not exceed 11.285 acre-feet per year plus the quantity of potable water ;:mvnded to .
Pebble Beach Conipany and other sponsors under this entztiemem for use on the Del
Monte Forest properties.

You specifically asked whether the use of a portion of the original Pebble Beach
Company water entitlement from the CAWD reclamation projeet can be used on
non-Pebble Beach Company properties within (1) the Del Monte Forest and
(2) outside the Del Monte Forest. Cal-Am may distribute the new potable water
supply anywhere in its service area, subject to the Carmel River diversion

- requirements of Order 95-10 (and any subsequent modification approved by the
State Water Resources Control Board) and requirements {a) and (b) above. #
(PCB-8.)
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e e

—tThe second letter clearly states that potable water may be diverted from the river,

as consistent with butsubjeetto the requirements of Order 95-10 and unaffected by any
subsequent modifications approved by the State Water Board.
On the basis of anerceommittal footnote 2 in Order 95-10 and #we letters from the Chief,

Division of Water nghts

- PBC seeks to have its water entitlement

from MPWMD continue to be excluded from asy limitations on diversions and new service

connections placed upon Cal-Am’s withdrawals from the Carmel River, as has been the case

under Order 95-10. (Oct. 14, 2008, Closing Brief of PBC, p._13, 20 - 22.)$ Such an exclusion

raight-have been js reasonable and appropriate under the specific circumstances surrounding the

“ The reference to the “requirements of (a) and (b} above” refers to the following: “Continual records must be
maintained, on both a monthly and total annual basis, to document that (a) the new use of potable water does not
exceed the historic quantity of potable water provided by the California-American Water Company (Cal-Am) to the
Del Monte property and (b) the quantity of treated wastewater put to beneﬁmal use equal or exceeds the potable

water use.”

3 15 addition to the two letters quoted herein. PBC relies on staff testimony d@nd correspondence similar to the 1998

and 2001 letters. including a 2004 lefter from Victoria Whitney, Chief, Divigion of Water Rights, which discusses
the proposed expansiori of the wastewater reclamation project,




Order 95-10.Fothe-extentthat-the letter of March 27, 1998, ean-be-interpreted-to-assure and

PBC with assurances that the State Water Board would not take an enforcement against PBC;the

e-action against the use of PBC’s Water Entitlement. since PBC had

financed a project that would result in net diversions from the Carmel River being substantially

in Order 95-10. the Chief, Division of Water Rights. issued the letters with the intent that Cal-

Am not be penalized for exeess-diversions from the Carmel River
potexeeed 11285 afa plus- of the quantity of potable water provided to the PBC and other

sponsors under the entitlement from MPWMD. 3

mochf' cation wouid call PBC s Water Em:ttement mto dnubt That would have defeared the purpose of the Ch;efs
lettirs snd the intent of footnote 2 of Order 935-10. Additionally, PBC has relied on the State Water Board's position
for 13 vears when maki > investiients 16 help reduce Cal-Ainr's riet divérsions fromythe Carmel River,




hat an assurance that the

The letters represernitedeanie
State Water Board would newver not take an enforcement action that might affect PBC or others

relying on the entitlement from MPWMD .-k

M »

ine—-Becausé the State Water Board had delegated

to the Chief, Division of Water Rights, the authority to implement conservation measures under

adopted cease and desist orders. PBC was entitled to.rely on footnote 2 of Order 95-10 as well as

the agprov-a;ls--and assurances provided by the Chiefs between 1998 and 2004. h-weould-iolate

adninistering. (See Compare Phelps v. State Water Resources Control Board (2007), 157

Cal.App. 4th 89, 114-115.)" Beeau




with-the Although the State Water Boards
affirmative- has a duty to protect public trust resources: (Ssee generally National Audubon
Society v. Superior Court (1983) 33 Cal. 3d 419, 441-), PBC’s investment in reducing net

diversions from the Carmel River—in aimounts that far exceed its Water Entitlement—indicates

that Cal-Am’s diversions o serve the PBC Water Enfitlement have not caused notable harm to

public trust resources.




We conclude, therefore, that the State Water Board sheutd-pt
from-the river-by-Cal-Amc-end-should aet exclude any deliveries made under PBC’s entitlement

from MPWMD. Norsheuld Once connected to the Cal-Am system. any water users who receive

water under the PBC entitlement should not be exerhpted from any conservation program or




other effort to reduce Cal-Am’s unauthorized diversions.

PRC and approximately 500 landowners in the Del Monte Forest have privately undertaken all of

the financing forrecent improvements to the wastewater reclamation project, which will result in

a permanent reduction of at least 267 afa of potable water supplied by Cal-Am from the Carmel

River, These expenditures were made in reliance on the State Board's représentations that the

Wastewater Reclamation Project conformed to the spirit and the requirements of Order 95-10.

MPWMD s Ordinance No. 109 makes reference to the State Board’s communications with

MPWMD and with PBC regarding the Board’s conditions for the wastewater reclamation

project (MPWMD-SP8. Ordinance No. 109 at pp. 4. 8.). and PBC has presented evidence that

these conditions havé been met.

rade and expansion of

We find that under the unigue. circumstances surrounding the recent u

the wastewater reclamation proiect. PBC’s recent commitment of $34 million for the upgrade

project. including the sale of up to 175 afa of its water entitlement for residential use in the Del

Meonte Forest area. cannot be imipaired without severe detrinient to PBC and private landowners

in the Del Monte Forest. Because PBC has offset its Water Entitlement with a permgnent

reduction in potable water use. there will be no harm to public trust resources from allewing new

service.connections in order to fulfill PBC"s Water Entitlement. The Board emphasizes the

unigue nature of PBC's Water Entitlement. including PBC’s extensive financial investment in




the Water Reclamation Project and its reliance on repeated written assurances from Board

officers. who specifically possessed the legal authority to limit the Board's enforcement

Reclamation Project.

19.2 Any Monterey Peninsula Community that Wishes to Develop Water from a New

[Page 60]

Source for Growth Must First Apply Water from the New Souree to Reduce its
Share of the Water Being Illegally Diverted by Cal-Am; Only after its Share of
Illegal Diversions from the River is Ended may Water from the New Source be
Used for Growth .

Some additional water has been ﬁeveloped for growth in Cél—Am’s service area since entry of
Order 95-10. The City of Sand City independently made an effort to develop water for growth
within its jurisdiction. The city soﬁght assurances from fhe State Water Bqard that any new
water it developed would not be reduced to offset Cal-Am’s illegal diversions from the river.
(Sand City -1, Attachment A.) Whatever assurances may have been provided in the past, such
assurances should not be provided in the future. All communities receiving water from Cal-Am
are obtaining some pqrﬁon of that water from illegal diversions from the river. With the

exception of the PBC water entitierhent, which is discussed in the preceding section and which

effectuated a permanent reduction in potable water use of at feast 800 afa. any community or

combination of communities seeking to develop a new source supply must first apply water from
anew soﬁrce to reduce its share of the water being illegally diverted by Cal-Am. Water froma -
new source of supply should not become available for growth until after the community has fully
substituted water from the new source for its share of the water being illegally diverted from the

river by Cal-Am. Monterey Peninsula communities and their residents have little incentive to

support efforts to develop new water supplies to replace the water being illegally pumped from




the river by Cal-Am if water can be obtained for growth without having to reduce their pro-rata
share of water illegally pumped from the river. Nearly 14 years after the adoption of Order 95-
10, Cal-Am is unable to tell the State Water Board what project may b¢ built to end its illegal
diversions, when a project will be approved or when construction might be commenced. Indeed,
there is no assurance that any project will be approved during the next several years.
[page 61]
Thus, Cal-Am has not diligenﬂy implemented actions to terminate its unlawful diversions under
Condition 2. Cal-Arﬂ’s only action lreducing its illegal diversidns has been the work done on two
projects vielding small amounts of water: the ASR ﬁroject and the Sand City Desalil?ization
Plant. Significantly, these projects are in place due largely to the efforts made by other
agencies, i.e., MPWMD, PBC, and the City of Sand City.
Lo
[page 62] -

ORDER
NOW, THEREFORE, IT IS ORDERED THAT Cal-Am shall cease and desist from the
unauthorized diversion of water from the Carmel River in accordance with the following

schedule and conditions:>

[page 631
1. Cal-Am shall diligently implement actions to terminate its unlawful diversions from the
Carmel River and shall terminate all unlawful diversions from the river no later than December

31,2016. Diversions to serve the 380 afa Water Entitlement held by Pebble Beach Company

34 attachment 1 to this order, “Table 1, Projected Reductions in lllegal Diversions from the Carmel River,”
shows the reductions in illegal diversions from the Carmel River that should result from conditions 1, 2
and 3 of this order,



and its successors and assi;

Order so long as the Wastewater Reclamation Project operated by the Carmiel Area Wastewater

District and Pebble Beach Community Services District is operating as designed and saving at
least 380 afa of potable water. |

2. Cal-Am shall not divert water from the Carmel River for new service connections or for any
increased use of water at existing service addresses resulting from a change in zoning or use,

except that Cal-Am may divert water for new service connections or for any increased use of

| water at existing service addresses to serve the 380 afa Pebble Beach Company Water

Entitlement. so long as the Wastewater Reclamation Project operated by the Carmel Area

Wastewater District and Pebble Beach Community Services Distriet is operating as designed and

saving at least 380 afa of potable water, For other users, Cal-Am may supply water from the

river fér new service connections or for any-increa'sed uée at existing service addresses resulting
from a change in zoning or use after September 2, 2009, provided that any such service had
obtained all necessary written approvals required for project construction and connection to Cal-
Am’s water system prior to that date.
[page 64}
3. At a minimum, Cal-Am shall reduce its unlawful diversions from the; Carmel Rj§_er in
accordance with the following:

a. Commencing on Oe¢tober 1, 201 O, 36 Cal-Am shall not divert more water froin the

river than the base of 10,978 afa,”’ as adjusted by the following:

(1) Immediate Reduction: Commencing on October 1, 2009, Cal-Am shall reduce

% Each water year runs from October | to September 30 of the following year.

57 Cal-Am diverts 3,376 afa under legal rights and, on average, 7,6032 afa without a basis or right. (3,376 + 7,6032
= 10,978 afa). :




diversions from the river by 5 percent, or 549 afa.

(2) Annual Reductions: Commencing on October 1, 201 0, the base shall be

further reduced by 121 afa per year through savings that will accrue from (1)
reduced system losses, (2) the retrofit program, and (3) the reduction of potable
water used for outdoor irrigation. The 121 af reduction shall be cumulative. For
example, 121 af shall be reduced in the first year and 242 af shall be reduced in
the second year. Commeneing on October 1, 20154, annual reductions shall
increase to 242 af per year. The 242 af per year reduction shall also be
cumulative.

(3) ASR Project: The amount of water diverted to underground storage under
Permit 20808A (Application 27614A) as of May 31 of each year and which will
be supplied to Cal Am customers after that date shall be subtracted from the
base.” On May | of each year, Cal Am shall submit an operating plan to the
Deputy Director for Water Rights specifying the quantity of water it intends to
supply. from ASR Project for its customers after May 1 of each year. Water
pumped from the project for delivery to customers shaJl be consistent with the
requirements of paragraph “c” below.
[page 651 |

(4) Sand City Desalination Plant: Once the Sand City Desalinization Plant
becomes opérational, 94 af shall be subtracted from the base. In addition, based
on actual production from the plant, any other water that is produced and not

served to persons residing within the City of Sand City shall be subtracted from

%% This condition shall apply to Phase I and Phase 11 of the ASR project.



| the base amount for.each water year.
(5) Small Projects: Water produced from new sources developed pursuant to
Condition 4 of this order shall be subtracted from the base.
b. Either Cal-Am or the MPWMD may petition the State Water Board Deputy Director
for Water Rights for relief from annual reductions imi)osed under condition 3., a
(2). No relief shall be g‘rante_d unless all of the foIl_owing conditions are met: (a)

Within 18 months of the adoption of this order, Cal-Am has imposed a moratorium on

new service connections—excluding the Pebble Beach Company’s Water Entitlement as
discussed above—pursuant to Water Code section 350 or has oﬁtained an order

* prohibiting new connections from the PUC pursuant to Public Utility Code section 2708
or MPWMD has imposed a moratorium on new service connections under ité anthority,

excluding the Pebble Beach Company’s Water Entitlement as discussed above; (b) the

demand for potable water by Cal-Am customers has been reduced by 13 percent® and (c)
a showing is made that public health and safety will be threatened if relief is not ranted.
Any relief granted shall remain in effect only as long as (a) a prohibition on new service
connections remains in effect, and (b) the 135 percent conservation requirement remains
in effect.

¢. ASR project water stored in the Seaside groundwater basin under Permit 20808A
(Applicati(.)n 27614A) should be used to mitigate the effect of Cal-Am’s illegal diversions
from the river. ASR water should be supplied to Cal Am customers only during months
when water is most needed in the river to preserver steelhead. Commencing June 1 of each

year, Cal-Am should use stored groundwater to supply the needs of its customers and

*! For purposes of measuring compliance, the 13 percent reduction shall measured against the adjusted
base required by this condition for the year in which the conservation requirement is imposed.




reduce diversions from the river. Consistent

[page 66]

with Cal Am’s operating plan, water should be pumped froﬁ_z the .groundWater basin at the
maximum practicable rate for as long as possible. Cal-Am’s illegal diversions from the
river shall be reduced at the same rate water is pumped from the groundwater basin for as
long as stored water is available under the operating plan. This condition shall apply to
both Phase 1 and Phase II of the ASR project. The river’s habitat and fish may receive
greater benefits from a substitution regime that differs from that called for by this
condition, a regime requiring that |
substitution commence at a different date, at a different rate or be coordinated with the
level of flow in the river. In addition, it may be desirable to hold stored water from one
year to the next to assure that more water is available for the steelhead and its habitat in
years when the potential for steelhead survival may be greater. Several substitution. trials
may be necessary to determine which regime will have the greatest benefit. The National
Marine Fisheries Service and the. California Department of Fish and Game are
encouraged to negotiate different substitution regimes with Cal-Am. The State Water
Board will honor such agreements, provided Cal-Am submits the writien agreément to
the Deputy Dfrector for Water Rights no later than May 1 of - |
each year and the written agreement is approved by the Deputy Director.

4. Cal-Am shall implement one or more small projects that, when taken together, total not léss

than 500 afa to reduce unlawful diversions from the river. Within 90 days of entry of this order,

Cal-Am shall identify to the Deputy Director for Wafer Rights the projects that it will implément

and shall implement the projects within 24 months of entry of this order. Cal-Am may petition



the Deputy Director fqr additional time in which to implement the projects. However, no time
extension shall be considered unless the petition is accompanied by detailed plans and time
: scheduleé for each project. Detailed justification shall bé provided for additional time. No
additional time may be granted in order to allow Cal-Am time to obtain iari-or approval from the
PUC. To the maximumm practicable extent, small projects shall be operated to reduce illegal
diversions from thé rivg:r during the months when surface flow in the river begins to go dry and
through the months when surface flow in the river disappears below river mile 69.5.
5. Starting three months following adoption of this order, Cal-Am shall post quarterly reports on
its website and file the quarterly reports with the Deputy Director for Water Rights. The
quarterly reports shall include the following:
[page 67]

(a) Monthly summaries of the quantity of water it diverts from the river.

(b) Month}y summaries of the quantity of ASR project water diverted from the

~ river under Permit 20808A and stored in the Seaside ground water basin. |

The monthly reporting shall also state the quantity of water beneficially used

.under Permit 20808A and the current balance of water in storage.

(c) Menthly summaries of the quantity of water being produced by the Sand City

desalinization plant. The reporting shall identify new service connections

within Sand City and thereafter report the quantity of water being delivered to

the new connections. The monthly reports shall specify the quantity of water

used to reduce diversions from the river during the reporting period,

(d) Monthly summaries of the quantity of water saved by reducing system losses.

(¢) Monthly summaries of reductions in demand for potable water due to




conservhtion actions such as increased water rates, MPWMD’s retrofit

program, ﬁ_:ﬁ'orts to reduce potable water for outdoor water use and demand
reduction initiatives,

() Monthly summarizes identifying all new service connections. The repbrt shall
include thé Cal-Am account nuﬁlber, the service address, the name of .each
authority granting any approval required for connecting to Cal-Am’ system

-and the name of each authority granting any gpproval required before
commencing construction; the issuer of the each approval and the date of

each approval shall be separately listed for each service. address: if a new service

connection ig made pursusnt to the Water Entitlement held by the Pebble Beach

Company or its successors and assigns. the report shall 56 note.

(63 Monthly summaries identifving existing service addresses that receive an
increased supply of water due to a change in zoning or use. The report shall
inciude Cal-Am accourt number, the service address and the name of each
authority authorizing a change of use or of zoning and the date of such

change; if an expanded water use is made pursuant to the Water Entitlement held by the

Pebble Beach Company or iis successors and assign-s, the report shall so note.

[END OF PROPOSED REVISIONS]
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STATEMENT OF SERVICE

1, Terri D. Kuntz, am a resident of the State of California, over the age of eighteen years,
and not a party to the within action. My business address is Downey Brand LLP, 621 Capitol
Mall, 18th Floor, Sacramento, California, 95814-4731. On September 30, 2009, I served the
within documeni(s):

Comments of Pebble Beach Company Regarding Revised Cease
& Desist Order Against California American Water for
Unauthorized Diversion of Water from the Carmel River in
Monterey County

D BY FAX: by transmitting via facsimile the document(s) listed above to the fax
number(s) set forth below on this date before 5:00 p.m.

D BY HAND: by personally delivering the dbcumen{(s) listed above to the person(s)
at the address(es) set forth below.

BY MAIL: by placing the document(s) listed above in a sealed envelope with
postage thereon fully prepaid, in the United States mail at Sacramento, California
addressed as set forth below on the Interested Parties List to City of Carmel-by-
the-Sea ONLY. : _

[:l -~ BY OVERNIGHT MAIL: by causing document(s) to be picked up by an
) overnight delivery service company for delivery to the addressee(s) on the next
business day. - '

I:I BY PERSONAL DELIVERY: by causing personal delivery by of
the document(s) listed above to the person(s) at the address(es) set forth below.

BY ELECTRONIC MAIL: by transmitting the document(s) listed above via
electronic mail to all parties listed to receive electronic service at the electronic
mail address set forth on the Interested Parties List. :

See Attached Interested Parties List

I am readily familiar with the firm's practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit. '

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct. : o

Executed on September 30, 2009, at Sacramento, California.

W\\&w‘a w\\%&\‘ﬁ

Terri D. Kuntz )
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STATEMENT OF SERVICE




Interested Parties List

Service by Electronic Mail

California American Water Company
Jon D. Rubin

Diepenbrock Harrison

400 Capitol Mall, Suite 1800
Sacramento, CA 95814

(916) 492-5000

- jrubin@diepenbrock.com

Public Trust Alliance
Michael Warburton
Resource Renewal Institute
Room 290, Building D

" Fort Mason Center

San Francisco, CA 94123

Michael@rri.orq

Carme! River Steelhead Association

Michael B. Jackson

P.O. Box 207

Quincy, CA 95971

(530) 283-1007
-mjatty{a@sbeglobal.net

City of Seaside

Russell M. McGlothlin
Brownstein, Hyatt, Farber, Schreck
21 East Carrillo Street :
Santa Barbara, CA 93101

(805) 963-7000

RMcGlothlin@BHES .com

Monterey Peninsula Water
Management District

David C. Laredo

606 Forest Avenuc

Pacific Grove, CA 93950

(831) 646-1502
dave@laredolaw.net

Pebble Beach Company
Thomas H. Jamison

Fenton & Keller

P.O. Box 791

Monterey, CA 93942-0791
(831) 373-1241 _
Tlamison@FentonKeller.com

10224191

- State Water Resources Control Board

Reed Sato

Water Rights Prosecution Team
1001 I Street

Sacramento, CA 95814

(916) 341-5889

rsato@waterboards.ca.gov

Sierra Club — Ventana Chapter
Laurens Silver ‘

California Environmental Law Project
P.0O. Box 667 '
Mill Valley, CA 94942

- (415) 383-7734

larrysitver@earthlink.net

illi@den.davis.ca.us

Calif. Sportfishing Protection Alliance
Michael B. Jackson

P.0. Box 207

Quincy, CA 95971

(530) 283-1007

mijatty@sbcglobal.net

The Seaside Basin Watermaster
Russell M. McGlothlin
Brownstein, Hyatt, Farber, Schreck
21 East Carrillo Street

Santa Barbara, CA 93101

(805) 963-7000
RMcGlothlin@BHFS.com

City of Sand City
James G. Heisinger, Jr.
Heisinger, Buck & Morris

P.O. Box 5427 Carmel, CA 93921

(831) 624- 389_1
jim@carmellaw.com

City of Monterey

. Fred Meurer, City Manager

Colton Hall
Monterey, CA 93940
(831) 646-3886

meurer(@ci.monterey.ca.us




Bob McKenzie
P.0. Box 223542
Carmel, CA 93922
'(831) 626-8636
info@mcha.net

bobmac@guest.net

Planning and Conservation League
. Jonas Minton

1107 9™ Street, Suite 360

Sacramento, CA 95814

(916) 719-4049

jminton@pcl.org

Division of Ratepayer Advocates
Max Gomberg, Lead Analyst
505 Van Ness Avenue

San Francisco, CA 94102

(415) 703-2056

MZX(@cpuc.ca.gov

Carmel River Steelhead Association
Brian Leneve ' :
Post Office Box 1021

Carmel, CA 93921

(831) 624-8497

bileneve@att.net

Service by Mail

City of Carmel-by-the Sea
Donald G. Freeman

Post Office Box CC
Carmel-by-the-Sea, CA 93921
(831) 624-5339 ext. 11

1022419.)

Monterey County Hospitality Association

California Salmon and Steelhead
Association

Bob Baiocchi

P.0O. Box 1790

Graeagle, CA 96103

(530) 836-1115

" rbaiocchi@gotsky.com

National Marine Fisheries Service
Christopher Keifer _

501 W. Ocean Blvd., Suite 4470
Long Beach, CA 90802

(562) 950-4076

N christopher.keifer@noaa.gov

City of Seaside

¢/o Rick Medina -
440 Harcourt Avenue.
Seaside, CA 93955
(831) 899-6726

rmedina@ci.seaside.ca.us

Pebble Beach Company
Kevin M. O’Brien

Downey Brand LLP

621 Capitol Mall, 18th Floor
Sacramento, CA 95814
kobrien@downeybrand.com




