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Re:  Workshop on IID/SDCWA transfer 
 August 30, 2005 
 
 
Dear Ms. Irvin: 
 
Introduction: 
This office represents landowners of Imperial Valley who own approximately 
twenty-five percent 25% of the irrigated agricultural land in the Imperial Valley.  
These landowners are frequently referred to as the Imperial Group.  The Website 
for the Imperial Group is www.imperialgroup.info.  The Imperial Group’s position 
on socio-economic mitigation as a result of water transfer is at odds with what IID 
and SDCWA have agreed to, as may be referenced on its website.   
 
The members of the Imperial Group – as well as others – were sued by IID in its 
Quantification Settlement Agreement (or QSA, the overall shorthand for the 
several water transfers addressed herein) validation lawsuit and continue to defend 
their rights, as well as filing actions against IID and other parties involved in the 
QSA and related agreements, including IID’s mismanagement of the water 
resources.  Various members of the Imperial Group have asked the Court to make a 
determination that they represent all of the irrigated agricultural acreage in the 
Imperial Valley.   The Court has not yet acted on this request as the lawsuits are 

mailto:PJMLAW@pacbell.net


Ms. Debbie Irvin  September 29, 2005 
SWRCB – IID Workshop  Page 2 

presently stayed by an order of the Court of Appeals.  The URL for the trial court 
website is provided at the end of this letter.  The irrigated agricultural acreage in 
the Imperial Valley uses over 98% of the water used in the Imperial Valley. 
 
While the goals of the QSA may be reasonable – conservation, voluntary transfer 
of resources, protection of the public and the environment -- the landowners’ water 
rights have been taken without just compensation.  For purposes of these 
comments, however, the Imperial Group will assume that IID prevails 100% on all 
issues in its lawsuit against the agricultural landowners and that the landowners’ 
related actions (including CEQA challenges) fail in all respects.  In other words, 
these comments will assume the QSA is a valid and lawful series of agreements 
and will respond to the written and oral comments submitted at the workshop. 
 
Since the focus of the workshop was socio-economic mitigation for the effects of 
fallowing for Salton Sea restoration as mandated by WRO 2002-0013, the Imperial 
Group is including a copy of the April 14, 2005 letter to the Department of Water 
Resources on the NOP for the Restoration Project (w/o exhibits).    
 
Further, these comments address to varying degrees the oral presentations and the 
written material submitted before or at the workshop.  While various parties stated 
additional written comments were forthcoming, as of the writing of this letter no 
such comments were provided or can be found at the designated SWRCB website 
location.   
 
 
Comments: 
The Imperial Group agrees with SDCWA that IID is to use its “best efforts” to 
minimize the socio-economic impact of fallowing land1 for water transfers.  As the 
Imperial Group has advocated, the IID is obligated as a matter of law to minimize 
any adverse results to its beneficiaries – the water rights holders, i.e., the 
landowners to whose lands the rights are appurtenant.  IID is, after all, a fiduciary 
as a matter of California law and it must even absent the specific contractual 
provision relied upon focus primarily on doing right by its landowners in its 
administration of the transfers.  The contractual provision dovetails with the 
obligation already imposed on IID.   
 
                                                 
1  IID declared that it fallows land to create water for reasons unrelated to the Salton Sea 
restoration, the SWRCB Order, or for transfer to SDCWA.   IID is fallowing land as a means to meet 
what it considers its obligations to the DOI, for example. As best as the Imperial Group can ascertain 
from IID’s comments to the SWRCB, IID believes it can do whatever it pleases for such fallowing. 
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Unfortunately, from the Imperial Group’s perspective, IID has not used its best 
efforts to either administer the fallowing program or to minimize socio-economic 
impacts.   IID has failed to meet its obligations to allocate water equitably and 
encourage transfers among landowners based on such allocation.  If IID 
encouraged such efficiencies (all of which have been mandated in the Irrigation 
District Act for a century or more), that efficiency would result in fallowing with 
lesser adverse effects.  But instead, IID has (1) purchased land it can fallow by fiat 
and (2) mandated that landowners bid against each other to fallow land.  Small 
wonder that the fallowing as implemented by IID has resulted in at least the 
perception of third party harm, if not in actual greater harm than would arise from 
an efficient system.  The studies and analysis the State may perform must address 
this glaring misstep in IID’s implementation of the transfers. 
 
The Imperial Group also agrees with SDCWA and IID that the economic analyses 
and work of the Local Entity must be “transparent.”  In fact, the Imperial Group 
would go a step further and advocates that the implementation of the QSA transfers 
must itself be transparent in terms of water, money, and decision-making. All 
whose rights are involved must have a parity of access to all data and processes 
involved in making decisions.  This includes modeling, allocation, fallowing 
policy, socio-economic analyses, and so on.  IID has steadfastly refused to provide 
such information despite numerous and repeated requests. 
 
The Imperial Group is concerned, however, that IID itself has not met the very 
standards it advocates, i.e. transparency.  What lands are being fallowed at what 
price with what base allocation?  What monies are being paid for what purpose?  
What is the base allocation for each parcel?  The lack of transparency in IID’s 
implementation of the transfers could be multiplied further. 
 
The Imperial Group is confused about SDCWA’s statement that the QSA will 
result in $3.8B in income to residents of the Imperial Valley.  Where is the 
spreadsheet showing this?  The financials?  Just as importantly, where is the 
explanation of what classes of persons, entities, businesses, properties or other 
recipients are to receive specified amounts or percentages?  From the landowners’ 
perspective, all that seems certain is that SDCWA will provide money to the IID.  
That any portion of the money will be paid to any interests in or associated with the 
Imperial Valley is far from clear.  If SDCWA has access to such clarity, providing 
it may well help at least the perception of the inequity of fallowing and the current 
(lack of) mitigation for third party impacts.   
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The Imperial Group is encouraged that Board Member Katz stated that the focus of 
the SWRCB workshop was not on the transfer benefits to be provided to the “water 
rights holders”, but rather to third parties.  Notwithstanding the content of WRO 
2002-0013, the Imperial Group continues to believe that the third party rights are 
best protected by Imperial County rather than the IID, whose sole focus should be 
on providing benefits to its beneficiaries.  Unlike the County, IID is by definition a 
narrow focus agency that is structurally limited in what it can and cannot do – not 
the least of which is Proposition 218’s prohibition against burdening property 
without such property’s consent.  The County is the proper entity to advocate for 
and protect the general public – not the IID.  It is perhaps even unfair to force the 
IID to engage in the conflict that seems part and parcel of WRO 2002-013 – to 
redistribute the assets of its beneficiaries under the guise of socio-economic 
mitigation.  Such task is for the County with full process and protections to the 
affected property (e.g., a Proposition 218 vote) since it is free of any such conflict.  
Even without that onus, IID is already hopelessly conflicted – it readily admitted at 
the workshop that the water rates charged to its beneficiaries are funding the 
transfer costs and administration, which include IID’s lawsuit against its own 
beneficiaries to take a portion of their water rights. 
 
 
Role of SWRCB: 
Notwithstanding the above caveats and observations, the Imperial Group agrees 
with all parties (IID, SDCWA, SWRCB) that Salton Sea restoration is critical and 
that DWR should be encouraged to meet the deadlines and standards imposed by 
the Legislature and that it must choose a realistic plan that can be funded to 
completion.  The Imperial Group has advocated many times that the sale of IID’s 
electricity service in Riverside County would provide a means to finance Salton 
Sea restoration with no discernable adverse effect to (1) IID’s beneficiaries 
(landowners and municipalities to whom water is provided since no water is 
delivered to lands in Riverside County) and (2) the Imperial County electrical 
ratepayers.  That the rates may be affected in Riverside County would neither 
affront IID’s statutory responsibilities nor SWRCB WRO 2002-0013. 
 
The SWRCB can also continue to exert pressure on the State to analyze IID’s 
implementation of the transfers to identify where IID has failed to comply with the 
law, the intentions of the parties (e.g., using its “best efforts”), and an efficient use 
of resources mandated by the Irrigation District Act. 
 
Respectfully submitted, 
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Thomas S. Virsik 
 
Encl. 
4/15/04 letter to Charles Keene at DWR re: NOP (w/o exhibits) 
 
QSA trial court website: 
http://www.saccourt.com/CoordCases/qsacases/qsa_main.asp 
 
 
c. service list per transmittal email 


























