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SACRAMENTQO, CALI FORNI A
VEDNESDAY, JANUARY 23, 2002, 9:00 A M
---000---

CHAI RVAN BAGGETT: Good norning and wel cone to the
prehearing conference on the joint petitions of the Inperial
Irrigation District and San Di ego County Water Authority for
approval of long-termtransfer of conserved water fromlID
to San Di ego pursuant to an agreenent between the two
parties. The petition also seeks approval of a long-term
transfer of conserved water fromlID to Coachella Valley
Water District and Metropolitan Water District of Southern
California.

I am Art Baggett, Chairman of the State Water Resources
Control Board and with nme today is Richard Katz, fell ow
Board Menber.

Al so present today are Harry Schueller -- there he is
-- Chief Deputy Director, and Vicky Witney, Supervising
Engi neer; and hearing team nmenbers for this transfer, Dana
D fferding, staff counsel, Andy Fecko, environnental
scientist, and Tom Peltier, senior engineering geol ogist.

This prehearing conference is being held in accordance

with the public notice dated December 20th, 2001. |If you

intend to speak -- | think everybody knows the drill here --
fill out the blue cards. |If you are not sure, put "If
necessary." |If you have witten coments, if you can pl ease

CAPI TOL REPORTERS (916) 923-5447 5
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give themto our staff. | think we've got npbst of them
al ready, but if you have additional ones, that would be

hel pful .

The purpose of this prehearing conference is to receive

comments fromthe parties and other participants on the
scope of the hearing, the status of any negotiations to
resol ve protests to IID s and San Diego's petition, the
status of the joint EIR EI'S being prepared by 11D and the
U. S. Bureau and any other appropriate procedural issues.
The goal of this prehearing is too ensure that the hearing
proceeds in an orderly and expeditious manner.

If you have any opinions regardi ng procedural matters
that will help us further that goal, such as appropriate
time limts on cross-exam nation, rebuttal testinony or
stipulations of fact that the parties may be willing to
enter into, we would be interested in hearing that today.

Because this is not a hearing, there will be no
cross-exam nation. Participants should not attenpt to
di scuss the nerits of the issues, the petition, at this
time. As set forth in the Decenber 20th notice, the Board
has schedul ed a hearing on the petition beginning on Apri
23, 2002. Al parties will have an opportunity to present
their evidence and cross-exan ne opposi ng w tnesses during
t hose hearings.

The Board will not announce any deci sions today

CAPI TOL REPORTERS (916) 923-5447
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regarding the matters to be di scussed during this prehearing
conference. Follow ng this prehearing, the Board may, if
necessary, issue a revised hearing notice.

A coupl e of housekeeping matters which | would like to
bring up. One, attached to the hearing notice listed
proposed staff exhibits, but it failed to nmention that staff
plans to offer the exhibits into evidence as exhibits by
reference in accordance with California Code of Regul ati ons,
Section 648.3. That is pretty much standard, but | wanted
to make that clear.

Al so, although it is not required by the hearing
notice, we would certainly appreciate and encourage parties
to subnmit electronic copies of their exhibits as well as
hard copies if possible. The hearing notice requires both
el ectronic and hard copies of the exhibit identification
i ndex be submitted. The notice does not require exhibits to
be subnmitted in electronic form But if you do electronic
copies of exhibits, we'd appreciate it if they are subnmtted
in Mcrosoft Excel '97 or Word '97. That helps facilitate
all of our sharing of information.

We ask that the participants Iimt the presentation to
a maxi mum of 20 minutes. Although I think for this few
cards we will be flexible. W know that people have cone a
I ong way and worked many years on sone of these petitions.

In the interest of tine, as always, please avoid repeating

CAPI TOL REPORTERS (916) 923-5447 7
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details already presented by other participants, and, if you
agree, if you could indicate that. That would hel p.
Alternatively, participants with the sane interests are
encouraged to nmake joint presentations.

A Court Reporter is present and will prepare a
transcript. |If you will be speaking and have a busi ness
card, Esther always appreciates those for the record.

Pl ease give it to the Court Reporter when you come up.

Al'so to accommpdate the Court Reporter, if you could
pl ease use the m crophone when speaking. And if you would
like a copy of the transcript, nake arrangenents with the
Reporter.

W'd also like to -- we are in the process of a nmjor
renodel here. Those of you who have been in these hearing
roons before, we have elinmnated the moat in front. So we
are half there. So we do apologize. W haven't totally
finished the renodel, but | am amazed we got this far this
fast. We are trying to nake this a nore hearing friendly
room the way it was designed did not work for at | east
water right hearings. | think when we are done we will have

it set up for Power Point and panels of w tnesses so you al

wi || have your tables |ike you used to at the Bonderson
Building with the retrofit, like | said, that is in
progr ess.

Wth that, | do have a nunber of cards. W wll start

CAPI TOL REPORTERS (916) 923-5447
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out with the first one, is David Gsias fromIID

I f you have general questions or have any questions
about the hearing notice.

MR. OSIAS: Thank you. The renodel doesn't quite
acconmpdate a joint presentation. This is really on behalf
of the four settling parties, and | want to start ny
comments this norning with a description of the recent
devel opnents that have happened since the notice of
Decenber 20th came out.

Those fall into two categories. First, the fact of the
Protest Disnissal Agreenment, which has been under
di scussion, as you know, for a long tine, has actually been
finalized. And since December 20th has been approved by
each of the four agencies: Inperial, San Diego, Metropolitan
and Coachella Valley Water District.

If you will excuse ne one mnute, | want to bring nine
up, | left it in nmy bag.

I want to spend a few m nutes with you going over that
very significant acconplishnent, what else | would intend to
address this nmorning, just so you know what are the topics.
Al'so, | want to bring up the current status, as you inquired
about, the EIR/EI S, and there have been devel opnents in that
since the Decenber 20 notice. | then want to address
briefly what we think the case in chief will |ook Iike

di scuss with you sone of the time paraneters for that,

CAPI TOL REPORTERS (916) 923-5447 9
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gi ven sort of the nmagnitude of the water volunme and inpacts
of this proposed deal. And then lastly turn to a few of the
heari ng conduct i ssues.

So let ne start, if | mght, with the Protest Disnissa
Agreenent. W sent to you, M. Baggett as Hearing Oficer
and to staff counsel, Ms. Differding, both a letter and a
copy of that agreement. W copied it to all known
protestants, so | hope everyone has one.

CHAI RVAN BAGGETT: W have received that, Richard and

MR OSIAS: O nost significance within that agreenent
are provisions that deal with three topics. First is that
sort of the tree trunk of the settlement, if | can use that
cliche or analogy, is that all four parties request that
this hearing and the deci sion be nonprecedential, other than
with respect to issues regarding standing. |It's probably
obvious, but | will take one mnute to explain why the
parti es have planned this.

MEMBER KATZ: |s your agreenent contingent on that?

MR OSIAS: It is.

MEMBER KATZ: | have a probl em

MR. OSIAS: There is a fundamental disagreenment that
has exi sted between Inperial and San D ego on the one hand
and Coachella and Metropolitan nmenbers on the other with

respect to what bodies of [aw control and how they control

CAPI TOL REPORTERS (916) 923-5447 10
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Included in that list are issues involving this Board's
jurisdiction on issues |like transfer of Col orado River
wat er .

In order to craft a settlenment that could fulfill the
goal s of both parties or of all parties and to further the
efforts of the Quantification Settlenment Agreenent and the
California needs for reduci ng use of Col orado River water
neither party or neither side, | guess would be a better way
to describe it, was willing to surrender and say that the
other side was right. And so the conprom se, which truly
was an agreenent that hearings would go forward before this
Board on this transfer to San Di ego and on acquisitions by
Coachel la and Metropolitan and the decision on this fairly
uni que set of circunstances woul d be nonprecedential so the
qgquestion of jurisdiction and other things lives for another
day for other parties, presumably at sone other tinme, to
fight about.

Now you asked if that is a condition, and the answer is
it is. Because wthout that condition, the parties would
have to brief, presumably this Board would have to rule and
it is hard to come out on a question of, for exanple,
jurisdiction with a tie. One side will -- the Board will
either rule it has jurisdiction or not. The settlenent is
i ntending to obviate that need by having some consent so

long as it is nonprecedential and the participation and the

CAPI TOL REPORTERS (916) 923-5447 11
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entirety of the Protest Dism ssal Agreenment provision
provi des no precedent. This Board's conduct provides no
precedent for the next tine, if ever, a Colorado River
transfer between these groups should cone forward.

| suppose not necessarily followi ng the | ead of your
conment, it's pretty inportant for the parties to know
before the hearing and before they would have to prepare to
put on evidence whether that is going to happen or not.
Because, given that it's a condition, if its not going to
happen, then there won't be a settlenent and there will be
further evidence and witnesses than if there were.

MEMBER KATZ: | appreciate that. | think |ikew se
think you mi ght appreciate the position it puts the Board in
to have parties cone before us and say we've decided for you
what action you nmay or may not take. Because if you don't
deci de what we want, we don't want to play. That to ne
seens -- | understand from your position. It seens

presunptuous by parties coning before the Board whether or

-- first of all, we can't nmmke that decision here today, for
starters.
Second of all, we can't commit the Board here today on

that, and it would be inappropriate for us to attenpt to do
so. There is another route open to you for resolving this
whol e i ssue that doesn't bring you before this Board. There

are other routes. But they don't get you sone of the

CAPI TOL REPORTERS (916) 923-5447 12
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benefits that you seek by com ng before the Board for its

bl essing of this action.

So, you've chosen to conme before the Board for reasons

that make sense to your clients. Having nade that decision

t hough, | think, and speaking only for nyself, and | think

Art woul d probably disagree with me because he's nore

reasonabl e and rational than | am that to cone forward and

say before we start we think you ought to agree with what we

want on this particular matter. Again, it is presunptuous

just from-- that is just one person's opinion

CHAI RVAN BAGGETT: Sonething | would certainly like to

-- | amsure we will hear fromthe other parties foll ow ng
you on this precedential issue. | think we have one very,
guess, technical challenge. There are two of us. And
think clearly for us to preordain an order would take a
vote, | think legally. | think a Hearing O ficer cannot
make a calling and bind a board which hasn't even voted on
an order of the Board. At |east the way the Water Code is
currently witten that authority clearly isn't there.

So that will be -- that is | guess one chall enge.
Wll, I will say that in the two years | have been, al nost
two years, since | have been Chair we have specified in
every single order whether it is precedential, not
precedential, and it is not per se. W nmke those

determ nations in the order and usually for very narrow

CAPI TOL REPORTERS (916) 923-5447
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areas of those orders, not the entire order. W mght just
say it is one portion. And frankly, if you've foll owed our
orders in the last two years, anyway, or |ast year, | guess
probably nmore clearly in the | ast year or so, you noticed
we' ve probably done some absolutely 180s on sonme of our
predecessors' orders, much to, depending on which side of
the order you are on, sone people have appreciated that and
sone parties have said, "Wait a mnute, you can't do

that."

I think we strongly believe it is up to this Board to
make the determination. W will certainly |ook at past
orders, but that doesn't bind us in any way, shape or natter
or future Board, in ny opinion. This isn't a court of |aw

This is an Appellate Court deci sion.

So just as, | guess, the way we, at least | viewthe
precedential nature. It is something we aren't going to
resolve today. | would certainly encourage all the parties

to give us your thoughts and why.

MEMBER KATZ: If | could add to that, don't interpret
my remarks as |'m opposed to this being nonprecedenti al
I'mopposed to it that being a precondition of noving
forward and peopl e assuming that they have the ability to
dictate to us that it will be nonprecedenti al

MR OSIAS: | neant, at the risk of being a poor note

taker, | have witten down three things: not today, maybe

CAPI TOL REPORTERS (916) 923-5447 14
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not by two Board menbers -- | don't think you said maybe,
that is ny note -- and presunptuous and all that envisions?

MEMBER KATZ: Maybe not forever.

MR. COSIAS: Let ne just address each of thembriefly
and not necessarily in the formof argument. But not today
is fine. W are here. W have -- this is the first tinme we
have everyone together. So we thought it was inportant to
rai se today.

CHAI RVAN BAGGETT: And | would certainly like all the
parties to raise it.

MR, OSIAS: That is the first reason. |t was raised
because this is the first really formal tinme when we have a
| arger audi ence than the parties who have been negoti ati ng.

MEMBER KATZ: You just happen to see new faces in the
room

MR, OSI AS: | ndeed.

And a process for deciding whether it should be no
precedent or not is probably an appropriate subject to
di scuss today. W would request that you ask others, as you
just did, to submit in witing, if you wish, their position
onit. And we would like to submt ours. We would like to
address it. The timng of the decision is relevant, of
course, to how the decision cones out, which is going to
relate to the third point of presunption which I wll get

to.

CAPI TOL REPORTERS (916) 923-5447 15
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So, we would like to conclude today with a process at
| east for that question to be addressed, and we would |ike
to suggest that it be addressed before the parties have to
commit to who their witnesses will be, which is at the
nmonent February 25th. So that gives us at |east sonme tine
to look at the parties' positions to neet and perhaps have
anot her, whether it is, prehearing or whatever.

CHAI RVAN BAGGETT: We can do it on a Board neeting
agenda. There are other ways.

MR. OSIAS: Second, the not by two menbers. | think
partly that is a legal question that we will submt
something on. |In our cover letter we at least cited to sort
of the default that is in the Government Code, that is not
precedential unless you say it is. That would typically be,
| don't nean typically for the Water Board, but in genera
it would typically be a Hearing O ficer decision. Wether
that requires --

CHAI RVAN BAGCETT: Make it clear. At |east the Board,
we will say it is precedential if it intends to be. That's
been ny policy since --

MR, OSIAS: | think the nost troubl esome one is the
guestion of dictating or presunptuous, and | suspect that
may come up even with respect to other terns not just no
precedent. And | did hear simlar comrents at the workshop

and so | want to address those a little bit.

CAPI TOL REPORTERS (916) 923-5447 16
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Not wi t hst andi ng perhaps how inartfully I couched ny
answer, but | tried to be as blunt and frank as |I could. |Is
it a condition? The answer is yes. Perhaps there is a nore
politic way of saying that.

The circunstance we find the parties in on this
guestion and other inportant questions is with disputes that
either can be resolved or can be avoided. W believe this
Board has, and | don't believe the Board di sagrees, has the
authority to rule in the way that the settlenment asks it
to. | don't think we have nade as a condition any
provi sions that are outside the paraneters of nornmal conduct
by the Board. | am not saying the Board has to in every
circunstance rule on all the things that either the
petition itself or the Protest Dism ssal Agreenent woul d ask
it to. But it certainly can, and it has in other
ci rcumnst ances.

Second, it's necessary for settling parties to inform
the Board on what basis they'd settle. And it is clearly a
policy of the Board, and in this case has been encouraged in
repeated notices, that the parties try to settle.

Third, it is not telling the Board what it has to do to
informthe Board of the conditions of the settlement. It
is, | hope, informng the Board that if it chooses to do A
the settlenent will cone to fruition. And if it chooses to

do B, there won't be a settlenment, but there will still be a

CAPI TOL REPORTERS (916) 923-5447 17
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proceedi ng here and other decisions will be nade. There is
really no other way to informthe Board other than to do it
in that style. It is not neant to say because we've settled
you nust, therefore, do whatever the conditions are.

But it is | think appropriate and necessary for each of
the parties who are | ooking out for their own interests to
informthe Board that if you did A we would go al ong. But
if you don't, then we would just as soon take our chances in
a protested proceedi ng.

MEMBER KATZ: In a similar vein, and | appreciate the
Board's precedence with how you stated this, and | don't
take offense at it. | do appreciate it.

In a simlar vein, a condition that m ght be acceptable
to nyself or other Board Menbers when coupled wth other
conditions mght not be acceptable as a condition by
itself. So part of ny coments should be interpreted to
nmean that before | at least commit to anything, | want to
see the whol e package. And it doesn't nmke sense to ne to
give up pieces of it, if you will, before you' ve seen the
whol e -- had the whole discussion. So if that --

MR. CSIAS: That is a very illumnating conment, and
t he whol e package here is probably easier to state than to
actually get one's arns around.

MEMBER KATZ: Probably.

MR. OSIAS: But we have with respect to the settl enent

CAPI TOL REPORTERS (916) 923-5447 18
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a settlenment agreement which is fairly all enconpassing with
respect to what the parties hope would cone out of the end
of the hearing process, both in terms of conclusions,
findings of fact on both |l egal and factual matters.

We have as an exhibit to it and in connection with the
process that you are famliar with a Quantification
Settl ement Agreenment which deals with far nore than just
settling before this Board and which is a package of
agreenents that probably is the whole deal, to be
nont echni cal, that you are going to want to know

We have partly a circularity issue, and perhaps, and
haven't consulted --

MEMBER KATZ: That is why we give you the short table
only.

MR OSIAS: |ndeed.

It is -- to say that A provision in isolation is not
sonmet hing that | can either bless or not bless or even want
totry until | see howit fits in with everything else, it
is ringing a bell that sounds right. On the other hand, not
knowing -- | keep pointing at precedent -- whether that is
going to conme out at the end of the pipeline, nakes parties
have to put on a case in chief just in case it doesn't. It
is that circle that we want to avoid.

MEMBER KATZ: | appreciate it. And frankly, we

woul dn't mi nd skipping a hearing if we could. There is --

CAPI TOL REPORTERS (916) 923-5447 19
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we al ready have sone incredible nunber of days set aside for
this evidence in addition to the other things.

CHAl RVAN BAGGETT: A nere ten

MEMBER KATZ: A nere ten.

MR. OSIAS: | have only five on nmy --

CHAI RVAN BAGCETT: W have nore set aside. Sone of us
are optimstic.

MR OSIAS: Gven ny 20-ninute estinmate this norning.

MEMBER KATZ: |'ve got significant interest, as | know
Art does, and the third Menber | am sure does, or wll.

CHAI RVAN BAGCETT: O a fourth nenber.

MEMBER KATZ: O fourth nenber or designee for the day
in the quantification of this agreement. And what the
qgquantification agreenent |ooks |ike obviously has a great
i npact on decisions that | make in terms of |ooking, as we
said, at the whole picture.

MR OSIAS: And | think nowif | were to start over --

CHAI RVAN BAGGETT: Twenty nore m nutes.

MR. CSIAS: Correct. | would recouch nmy response to
your question about whether it is a condition a little
different. And that is, it is a condition, but it's a
condition only in connection with the whol e package. And so
maybe goi ng specifically to your concern, the parties
t hensel ves woul d not request a no precedent decision in the

absence of the entire Quantification Settlenent Agreement,

CAPI TOL REPORTERS (916) 923-5447 20
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and all of its provisions.

So we have, in fact, probably as nuch of a specific
desire to avoid a pieceneal approach to this as you do.
Because, in fact, as you know we have tied everything
t oget her al so.

MEMBER KATZ: Correct.

MR OSIAS: And so at least if it wasn't understood
before, our request for the no precedent and your response
if you're inclined to give one at sone point that we can
talk about in the process in both directions is hoped to be
condi ti oned upon the remai nder of the Quantification
settl enent approach. So an exanple might be, again being
short-wi nded | hope, this will be a no precedent decision if
the Quantification Settlenment Agreenent takes effect, its
provi sions are inplenented, the schedules net, and at the
end we find a bunch of other stuff.

MEMBER KATZ: And we |ike what we see

MR. CSIAS: | am saying once you have gone through it.
For exanple, if you didn't Iike the Quantification
Settlement, we wouldn't ask you to make the no precedent
either. W wouldn't be asking for it. So it is truly in
that context that we're requesting it, and | hope that what
we should be focusing on, therefore, is howto get sort of a
tentative answer that is tied to the rest of the settlenent

inits full package so we don't have to put on cases that
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may be just a usel ess exerci se.

MEMBER KATZ: G ven the revision of your response to ny
guestion, my revised response to your revised statenent
woul d be that is interesting.

MR OSIAS: That is progress. | will take it.

MEMBER KATZ: | was hoping you would take it.

We are out of here.

CHAI RVAN BAGGETT: Let's keep going. W aren't going
to resolve it in the next 20 mnutes. No substantive issues
here today.

MR, OSIAS: Wth less time but with the sane context,
the parties request for how the novenment of water, using a
very nontechnical term we create water, we nove water to
parties.

CHAI RVAN BAGGETT: Require transfer.

MR COSIAS: It is the tools of a lawer to cone up with

the --
MEMBER KATZ: | nay just ask how you create water
pi eces?
MR OSIAS: You conserve it. You create new waters.
MEMBER KATZ: | thought you'd come up with sonething
that was --

MR. CSIAS: Even Inperial has conservation goals to it,
notw t hstandi ng its nane.

The description of creating the water is, of course,
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noncontroversial. It is going to be conserve water. The
description of howit noves is an inportant termto the
parties, in part because of their disagreenents over that
applicability of |aw.

So we have been careful in our settlement agreements t
not describe the novenment of water to Coachella and
Metropolitan as a transfer but to nerely say that conserved
water is nade available for acquisition. 1t is in the sane
package as the no precedent, that that is a significant
cl ause.

Simlarly, we have carefully crafted our goal of
getting certain findings of facts and conclusions of law in
that sanme vein. And | guess as a question, since this is
our first collective neeting, not only with the Hearing
O ficer and Board Menber Katz and other protestants and

notw t hst andi ng your adnonition that cross-exam nation at

all isn't here today, we would be pleased to answer
guesti ons about the protest settlenent agreenment. It was a
| awyer docunent, which you can obviously tell. And to the

extent that it is not clear either to you or staff or to
protestants about what we are trying to effectuate or what
somet hi ng nmeans, | would be pleased, along with the other
settling parties, to answer those questions.

And | would like to point out at |east for note taking

purposes that the sort of key |anguage on no precedent is
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found in recitals J, L and Paragraph 3(a), that sort of the
key descriptive | anguage on transfer versus acquisition is
found in Paragraphs B, E and Nos. 2 and 3, and then the
revised and restated request for findings. Wen | say
revised and restated, the petition had a list itself.

CHAI RVAN BAGGETT: I n the anended petition you have
kind of tried to get there.

MR COSIAS: Right. But this Protest Dism ssal
Agreement is the substitute list, and those are found in
Paragraph 3. Those are probably the primary things to focu
on to the extent people have concerns.

Now |l et ne nove on, if | can, to letting you know that
the Protest Dismissal Agreenent has, obviously, its
conditions and in the larger schene of things if it becones
effectuated will resolve the protest of Metropolitan Water
District and Coachella, two of the primary protestants in
terms of what we would assunme woul d be wi tnesses and
evi dence.

It also has resol ved, we have been informed, Central
Basin and West Basin Water Districts and the City of Los
Angeles. W believe -- and | think Coastal Muinicipal has
nmerged into the Municipal Water District of Orange County.
So their protest in and of itself is gone. Progress. |
just for the first tinme this norning saw a letter from--

CHAI RVAN BAGGETT: So did I, from M. Kidnman.

CAPI TOL REPORTERS (916) 923-5447
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MR CSIAS. Rght. And it has apparently not resolved
their concerns, but | would add an inmportant word "yet." |
think that has to do primarily with us not sitting down with
them and wal ki ng them t hrough how it works. So | am
optimstic that that will be resol ved.

Turning to the subject of other protests and how t hat
relates to the progress report | want to give on the
EIREIS. The CEQA docunent was released to the state
cl eari ng house on January 17th. They noticed and said

anticipate a date of January 11th.

CHAl RVAN BAGGETT: W have. | haven't read the entire.
MR. OSIAS: | only brought the Table of Content. That
would be all | could get through this norning. It was up on

the website and delivery to the |ocations on the 18th.

The NEPA rel ease date is actually this Friday on the
25t h because of publication requirenents. W had been
informed for a long period of time that higher-ups within
the federal agencies were going to persuade those beneath
themto allow a 60-day comrent period. It turns out that
per suasi on was ineffective, and have a 90-day coment
period. So the |last date for comments, using the | ater NEPA
rel ease date, will be April 26th.

There were previously announced hearing dates on the
envi ronnental document. Those will be rescheduled now in

light of the release date. | think one of themwas in a
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week, and it's too soon.

In Iight of this schedule, we want to suggest that the
March 25th filing date for testinony and evi dence and
exhibits as it relates to environnental only may be
postponed to April 10th to give people a couple nore weeks
to digest the EIR'EIS, and that we bifurcate the hearing to
take the topic of unreasonable inpacts on fish, wildlife and
instream the finding that is necessary, that we designate
specific days to take that up and put them at |east on the
five days that 33 were noticed, we suggest we reserve the
last two for that. That would still be 20 days after that
April 10th filing date. So parties would have a chance to
| ook at what was filed. That is nore of a conceptua
approach than anything specific, but we thought setting that
towards the end of the hearing process and having it be
environnental day or days might be a useful tool

In Iight of the devel opments since the notice, both the
Protest Disnissal Agreenent and the status of the EIR EIS,
and sone of the things we will discuss this norning, | think
i ncluding by other parties a supplenmental notice we think is
going to be necessary. W would Iike to again certainly
backfold into that what the process will be for dealing with
sort of the settlenment package and inform ng parties and
figuring out a process for dealing with the conditions to

the settlenent in a tine frane that will work.
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Agai n, February 25th is currently the date that every
party's supposed to identify all the w tnesses, and that
wi || vary depending upon we are in settlenment node or not.

I am not sure whether you would encourage ne to | eave
the tabl e now and come back | ater when we get into what we
think cases in chief would | ook |ike and how | ong do we
think we will be here, because | have di scussed sone fairly
new t hings that --

CHAI RVAN BAGGETT: Again, we would certainly like to
hear fromthe other parties on the bifurcation issues, April
25th, the date issues.

MR OSIAS: If | might, et me reserve for a nonent
when we finally get into how long do we think the hearing
wi |l take and how many witnesses. | have that to report.
But maybe we can deal with sone of these prelimnary
guestions first.

CHAI RMAN BAGGETT: | think while you are up here we
m ght as well deal with all of the things, then they can al
follow Let's finish. A though it is going to be awful
hard to plan a case in chief, | can see the dil ems.
Precedential, how we want to bifurcate this hearing if we
do, with phases which isn't unheard of. Sone ways I
personally |ike that approach. | think it makes it --
breaks it into some nore reasonabl e pieces to deal with.

MR OSIAS: Let ne sort of highlight what | think the
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petitioner's case in chief topics will be to cover, and then
I will give you our estimate of how many witnesses that

m ght entail and what your tine estinate would be, assuni ng
t he Board woul d consent.

W intend to cover an overview of the Inperial
Irrigation District water rights, delivery system its
economny and farm based econony, and segue right into a
current description of a water bal ance, how nuch water do we
get and where does it all go. W would address, as we have
in other proceedings before the State Board, specifically in
16820, we woul d address our current status of reasonable
beneficial use, tal k about, just again, probably briefly,
the historical nature of how we got here, that is in the
staff's exhibits already, historical conservation activity.
W have the '88 agreement with Met. W have ot her things
t hat have been sel f-funded, current efficiency and a
conpari son of that efficiency to other Col orado River users
and other ag districts in the state of California.

We then nove to the opportunity for further
conservation activity in Inperial, and what we propose to do
to create the 300,000 acre-feet, sources, systens and on
farm We then nove into, if we do this, why we believe
there would be no injury to any | egal users of water
obviously if necessary, factual basis and inquiries of this

Board. W then address the benefits of the Quantification
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Settlement Agreenent itself of which this transfer is a
substantial conponent. That, obviously, benefits to the
parties, but benefits to the state as well.

We di scussed an overview of San Diego as the
transferee, their current use, reasonable use of water, the
fact that the transfer produces no growth inducenent. And
t hen, assuming we bifurcate, even if not, | think
sequentially nmakes sense, we nove into why we believe there
are no unreasonable inpacts. W are not saying there are no
i mpacts, but why we think there is no unreasonabl e inpacts
on fish and wildlife or instream uses.

That woul d have to | ook at, really, four areas: 1ID
with respect to creation of conserved water, San Diego wth
respect to receipt of water, Colorado River because of the
change in flow between Parker and |Inperial Dam and then
lastly the Salton Sea.

W would, 11D would anticipate having probably four
Wi t nesses, one primarily for the environmental inpact area,
one expert witness on reasonabl e beneficial use, efficiency,
conservation opportunity, and one or two to deal with how
the District currently operates and the history.

San Di ego woul d have one or two witnesses to deal with
its subject areas.

I think given the -- | don't knowif this a bad tine,

but given the volune of material and the volunme of water, it
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is going to take more than 20 mnutes for each witness to
summari ze the fairly extensive evidence that we are going to
present, and we are anticipating, to take four to six hours
case in chief. Now, obviously, we will tailor that to the
Board' s wi shes.

That | think concludes ny prepared remarks and either
now or later would be willing to answer any questions about
any of the details of the settlenment, this one or the QA in
general, and how that process really rel ates.

CHAI RVAN BAGGETT: | guess just an aside. | think we
are all aware there is legislation being proposed to dea
with some of the issues of the transfer

Do you have any update or status on that, sone of the
ESA i ssues?

MR. OSIAS: There is both at a state level and a
federal level a variety of alternative bills under
consideration. | don't know where they currently stand
anong them Conferred with Dr. Eckhart earlier fromlID who
are here. This much | know, the effort is underway and none
of themare dead. But | don't know that any of them have
noved very far this early in January.

This is really a timng question, too.

CHAl RVAN BAGGETT: That is what | would throw out to
the other parties to address. The Board -- | guess, one, we

can't take | guess official notice of an act of a
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| egi sl ature wi thout reopening the records, the hearing.

MR OSIAS: You can also condition |later

CHAI RVAN BAGCETT: W can condition a decision --

MR CSIAS: And if it doesn't happen, then we can cone
back.

MEMBER KATZ: Couldn't you also interpret the action of
the Legislature if the Legislature hadn't tended it to apply
to this action, they would pass urgency statute, and the
fact that they don't pass an urgency statute neans that they
don't intend to apply? Oher than the fact that you can't
get 54 votes and you can't get --

MR OSIAS: | was going to say this: There is always
at least two theories of legislative action interpretation.
One is it's truly political. They couldn't get two-thirds
vote to create Mother's Day. Therefore, you can't deternine
anything fromthe failure to do that. O they intended to
send a nmessage, by not doing it.

MEMBER KATZ: If | had a bill, | certainly wouldn't
take that interpretation on Mther's Day.

MR OSIAS: | don't know. There are -- | amnot -- |
shouldn't be inform ng you. You know nore than ne. The
agenda for the Legislature at any given nmonment is catches
their attention.

CHAI RVAN BAGGETT: The reason | raised the question is

we can take either official notice or just if any parties
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have any conments on that or objection to that or conditions
upon a enactment of |egislation

MR OSIAS: | do think, for exanple, take the obvious
one that sonmebody is going to talk about even if | don't, |
mght as well, the Salton Sea. There is a Salton Sea
restorati on novenent that has both state and federal support
of some kind. Wether that support turns into noney and on
what schedule is currently unknown. How that will affect
the inmplenentation of nitigation is a fair question that
will take monitoring of the federal and state efforts,
including funding efforts. And | think we will just have to
submit in real tinme or where we are when we get to having
t he hearings.

It is, maybe going just a different step, interpreting
what the State Legislature has said at |east in the past
about the Salton Sea, it has tried to i mmunize Inperial from
i mpacts by creating conserved water in Water Code Section
1013. So this is a parallel path process which nakes it
nmessi er than anyone would like, but it is where we are. And
| think this Board will be able to decide what it needs to
do either because it will have the answers, the Legislature
wi |l have acted either by denying or not, or it can
condition its decision upon the Legislature doing certain
things and set sonme outside dates. And if they don't

happen, we'll come back. So | don't think the uncertainty
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about | egislation prevents us from going forward.

CHAI RMAN BAGGETT: One last question. At this point,
got your amended petition with change, and there was a
pretty creatively worded sentence on place of use,

t hought. But you have asked to change a place of use in
your permt, in terns of your pernmt. That seens to ne that
intent is a transfer. And |'ve read the settlenment
agreenent. | understand why there are acquisitions.

| was trying to figure out, because, in fact, you
haven't done an amendnment for a change of place of use under
the laws of the state. So | just want to nake clear that is
the intent.

MR. OSIAS: The intent is to cause findings with
respect to the full creation of the 300-. And its inpact of
ending up where it is bargained to go, you notice | am
avoiding all the technical terns, to have the rel evant
findings regarding injury, inmpacts, preserved rights, et
cetera. Have those findings nmade, but not have this Board
state, therefore, that IIDis transferring water under state
law to Metropolitan or Coachella. They have rights to
Col orado River Water in their own right. So we are studying
the inmpacts of the water nmovenent. W are, under the QSA
preserving the water as IID priority, even though used by
Metropolitan, say, or Coachella. That is one of the QSA

terns.
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We are not formally transferring it to them W are
asking you to make the findings that you woul d make in
connection with the transfer, but not define that it is a
transfer. | think the findings have to do with factua
inquiries and protecting II1D s water rights.

CHAI RVAN BAGCETT: | understand. | amsure we will
hear fromat least two or three other parties on this one.

MR CSIAS: Al that it is inmportant to us, we have not
-- assuning no precedent, | don't say that lightly, but I
don't see how it could have a harmto any other party with
respect to those characterizations. The harm woul d be at
either end of getting the water or not.

CHAI RVAN BAGGETT: That is a challenge, hopefully, we
are going to try to illumnate here in the next hour

MR. OSIAS: Thank you.

I f anybody has questions later, | will be glad to field
t hem from wherever.

CHAI RVAN BAGGETT: Scott Slater, San Diego County.

MR. SLATER. Good norning, Chairnan Baggett, Board
Member Katz. Scott Slater on behalf of the San D ego County
Wat er Authority.

| want to join in David's comments. | think he did a
great job of sunmarizing at |east the procedural status of
where we are. | do want to shine a spotlight on a specific

i ssue and the exchange that was occurred around the
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i mportance of the settlenent.

| think it is useful to consider that the parties are
before the Board, not with nerely a petition request for
change. They are there now before the Board with the
existing petition plus a settlenment agreenent. And while we
acknow edge that we are | ooking for a procedural assurance
fromthe Board, that is or mght be characterized a bit as
an exotic, that there is nothing against public policy,
not hing that would infringe on any party's individual rights
with regard to the question of precedence. There is no
right of any party in a proceeding to demand that a deci sion
of the Board be precedent. That is sonething that lies
wi thin your discretion

If one can conclude that it is a natter that lies
wi thin your discretion, then one would hope that the Board
woul d | ook to the many benefits associated with preserving
and pronoting the settlement and not have it go awy on
nmerely a procedural ground.

Board Menber Katz suggested that he wanted to see the
whol e package. Surely that whol e package nust conme forward
and the Board and the general public nust understand what
t hat package is conprised of. Having said that, that
package, as it is presently articulated, will die if there
is not an accommopdation on a procedural point. And this

case it doesn't nean that the transfer or the QSA woul d not

CAPI TOL REPORTERS (916) 923-5447 35



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ultimately be conpleted if we don't get an early
det er mi nati on.

But consider the nature and risk associated with an
adversarial proceedi ng anong adversarial parties for a
great long tinme. | find it instructive and illum nating.

To the right we have Met, San Diego and Coachella along with
I mperial on the sane side of the roomon anything. That in
and of itself is an achievenment. And not wanting to pick
scabs or open freshly cl osed wounds, we would strongly urge
that the Board consider the great advantages to allow ng the
parties in this unusual context, an unusual context being a
very conprehensive settlenment, a settlenment that has been
years into the process, comng together with the Board
havi ng the opportunity to reject, deny and do as it chooses
with the substantive nerits of what is going on here. W
urge that you take into account the admttedly exotic
request on process.

MEMBER KATZ: Scott, | appreciate that. | appreciate
what you said. | also do want to tell you that in ny
experience, both in this building and the other one down the
street, the fact that four interest groups have deci ded that
t hey can reach acconmpdati on doesn't necessarily mean that
the public interest is being served. It just neans four
i nterest groups have worked out a deal that is good for

their particular constituencies.
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Qur job here is to see if that neets the public
interest. Wile | appreciate the nature of the request as
exotic and the nature of coalition as unusual at a m ni num
t hat does augment maki ng good public policy.

MR. SLATER: W woul d say, defer to you. W think we
have a heck of a case to put on in front of you. W know
that you reserve the rights to do that. But on a question
of process as opposed to the nerits, again, the parties here
are not saying to you that they want a decision which is not
binding. W fully accept the Board's role and ability to
i ssue a binding decision which is binding on the public and
bi ndi ng on the parti es.

VWhat we are looking for is aruling that it is not
precedential and consequently cannot be cited in another
proceedi ng sonewhere el se by other parties.

So | think with that, I will close ny remarks and be
happy to answer any other questions you have.

CHAI RVMAN BAGGETT: | guess one issue should go --
devel opi ng questions as we go along. It seens one we should
anend the hearing notice to at | east address the issues
you've put forward in the settlenent agreenment, to be
consistent with that.

MR. SLATER. | think we as a group woul d suggest, yes,
that is the case. And again, not wanting to tell you how

to do it, but to suggest a way that seemed to us to be a
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good idea. It would be possible and seens to ne to be an
easy way to do it, to append the Protest Dismissal Agreenent
as an attachnent or an exhibit to the revised hearing notice
so that everyone sees with sone precision what it is we are
looking for. |In that way there is no mstake in

par aphrasi ng or what portions constitute the conplete
package.

CHAI RVAN BAGGETT: Do you have a problem | guess |1D,
with certifying the EIR while we are waiting? EIS, it
sounds |ike now we've got these tinmelines. W were trying
to keep themtogether. Now the tinmelines are going to cause
them not to be together.

MR. CSIAS: | apologize for not addressing that. There
i s under discussion now a question of whether to bifurcate
the EIR fromthe EIS so we can have a certification under
CEQA in June, notwi thstanding we nay have to get a ROD under
El S.

CHAI RVAN BAGGETT: | think that would be useful given
especially state issues and state | aw.

MR OSIAS: W are going to be neeting on that this
week.

CHAI RVAN BAGGETT: Good.

MR, OSIAS: It sounds like it would be useful to us,

t oo.

CHAI RVAN BAGGETT: | think it would be useful.
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Sorry. More people cone.

Anyt hi ng el se?

MR. SLATER. Thank you

MEMBER KATZ: Thanks, Scott.

CHAl RVAN BAGGETT: Robert Maddow, Coachel |l a.

MR. MADDOW  Good norning, M. Chairman, Board Menber
Katz. | am Robert Maddow. | represent Coachella Valley
Water District. | serve as Special Counsel for Coachella in
regards to the water rights aspect of this very conpl ex
sweepi ng transaction. | am acconpani ed here today by Steve
Abbott whose is fromthe law firmwhich serves as Genera
Counsel to Coachella. |In particular to the extent that the
Board Menbers want to explore details of the Iarge nunber of
activities that are going on other than the water rights
proceeding itself, for exanple the legislation, Steve Abbott
has, in my view, an encycl opedi c knowl edge of what is going
on there, what the various schedules are and that sort of
thing. W would be happy to take any questions in that
regard as well.

Wth regard to the water rights proceeding I will make
nmy conments as briefly as | can. First, I, too, will join
in the comments that David Osias made in his
characterization of the Protest Dism ssal Agreenent and the
manner in which the four parties have now cone before the

Board as a result of that inportant settlenent which has
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been reached.

| also join in the characterization of the issue that
Scott Slater just gave when he tal ked about it in terms of
bei ng what he calls an exotic. But also the inportant
di stinction that he nade between the procedural issue that
we're tal king about there and what you will be getting to in
t he substance of this proceeding, assum ng you woul d take
t he approach the parties are recommendi ng.

| want to just focus for a nonent on where the parti es,
or at least | see, Coachella going should our request not be
acceptable to the Board in regard to the no precedent
finding. | think you woul d be | ooking at a hearing that
woul d be very hard to conclude in less than that nonth. |
think you are tal king about a proceeding that could be a
very difficult one. | think Scott's analogy to reopening
old wounds is probably a pretty good one.

It is inmportant to recognize that on the one hand, as
Board Menber Katz says, these are, as he put it, four
i nterest groups that have cone together in a settlenent.
But this is -- | think this goes deeper than that. The
fight over what happens within the third priority, the
Col orado River water, is lifeblood of two inportant entities
that have reached an understanding here that is an inportant
one.

And to the extent that we cannot go forward under the
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under st andi ngs that have been reached here, this is not -- |
know this is going to sound like I"'mtrying to | evel sone
kind of threat or sonething. That is the farthest thing
fromm mnd. | want you to understand what it is that we
have t hought about in preparing for this hearing should we
not have been successful in reaching this kind of
acconmodation. You're tal king about a rea
knock-down-drag-out fight over an awful |ot of water
utilization application processes. In an awful |ot of
pl aces you are going to see a substantial body of
information that could cone in that is going to -- it is
going to be a very difficult hearing, very |lengthy hearing.

We think that that is not necessary to the extent that
the kind of settlement that we have acconplished can, in
fact, be inplenented. Frankly, | recognize that this is
per haps overly aggressive on ny part, but my own suggestion
is that if there were a way in which the Board coul d give us
an indication with regard to the issue that we have raised
about no precedential finding prior to the tinme that we need
to file our notices of intent to appear, it would be of
enornbus assistance to the parties in terns of the work they
may need to do and it woul d be enornous assistance to the
Board in terns of anticipation of what we will be facing

If there is no QSA in place, and that is really what we

are going to be talking about since it is intertw ned now
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with this Protest Disnissal Agreement, we really start al
over, and we are going to go back to a blank slate. And
think that woul d be unfortunate

This is a proceeding in which | have been engaged to
deal with a fairly narrow slice of an enornously conpl ex set
of issues. If you reviewthe QA | haven't gone back and
actual ly counted, but we've talked readily about the
Quantification Settlenent Agreenent and the Protest
Di snissal Agreement, but if you ook at that QSA and what it
entails, there must be in excess of 40 agreenments al
together that the parties and the Secretary of the Interior
and State of California and others are working on, and they
all kind of rise and fall together

When Board Menber Katz tal ked about wanting to see the
whol e picture, we understand the significance of that. |
kind of in sitting back and listening to the di scussion
listening to the coll oquy between the Board Menbers and
David GCsias this norning, | was envisioning this huge
structure of this conplicated relationship of regulatory
proceedi ngs and agreenents, et cetera. Al of which in
today's purposes are kind of tipping on the ful crum of
whet her or not the settlenment that the parties have
attenpted to work out, have worked out here, is going to
provide a basis for going forward. Oherwise | can see us

goi ng back to a blank slate and a nunmber of proceedings.
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I will stop there. W would be happy to take any
guesti ons.

CHAI RVAN BAGGETT: | guess so far it's been suggested
that we make a few changes to the notice so it be consistent
with the findings. | assune that is it.

MR, MADDOW Yes. We've |ooked at that a little bit,
and, frankly, | don't nean to be presunptuous here, but
t here have been sone events which have happened since
Decenber 20 when your notice was issued. | joinin --

CHAI RVMAN BAGGETT: That is why we are having the
pr eheari ng.

MR MADDOW | join in David Gsias' suggestions. W
noted in the notice that you specifically held open the
possibility of issuing a revised notice. W frankly think a
suppl enental notice would make a | ot of sense, given the
nature of the changes that have taken place. Based on ny
past experience, and again not trying to be presunptuous
here, but trying to keep everything as clear as we can nmke
it for everybody, | would suggest to the extent that the
Decenber 20th notice was a conbined notice for today's
prehearing conference and for the hearing, that you issue a
suppl enental notice that replaces the hearing notice aspect
of that notice in its entirety so we'd only have to | ook at
one docunent .

| also would joinin M. Slater's suggestions that you
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allow all of the parties through the vehicle of the notice
to have access to the Protest Dismssal Agreenent. The
Protest Disnissal Agreement has attached to it the
Qualification Settlenent Agreenent as well as several of the
other critical agreenents with the QSA, in particular, which
is sort of a capstone of the whole structure. That would
then be available to all the parties, and it would
facilitate preparation for this very inportant hearing if we
had sone indication of how the Board nmay proceed with regard
to the request we've made on no precedent.

CHAI RVMAN BAGGETT: In terns of bifurcating the hearing,
havi ng basically sonme of the ESA, sone of those issues at
the end, is that a problenf

MR. MADDOW W do not have a problemw th that. W
recogni ze the schedul e change with regard to the
environnental documents and in particular with regard to the
90-day conment period on both documents. Fromthe
standpoi nt of the end of those processes, we expect that the
CEQA process will be conpleted before the NEPA process. W
think that works well into the tine schedul e we have been
trying to descri be.

CHAI RMAN BAGGETT: W certainly encourage that. W
have dates, at |east on our cal endar, set aside at the end
of May. W night want to rel ook at those, also.

MEMBER KATZ: You said you could update us on the
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| egi sl ati on. Because clearly wi thout being any nore
aggressive than counsel was, you did underscore the need for
the QSA to be resolved as quickly as possible as he

menti oned.

MR ABBOTT: Steven B. Abbott, Redwi ne and Sherrill,
for Coachella Valley Water District.

One of the conditions precedent for the QSAto go into
effect is the receipt of various environmental pernmits from
the wildlife agencies by IID. One of the issues that has
arisen during the course of working with the wildlife
agenci es to obtain those pernits are issues involving the
fully protected species statutes of the State of California,
for which there is currently no authority by which you can
get a permt for the taking of those species.

There has been a process ongoi ng at the resources
agency to try to bring the various stakehol ders together to
conme up with legislation that would be satisfactory to
address that issue. The focus has been on a statew de fix.
That has not yet panned out. | am not sure people have
given up on that process yet. There will also be a focus on
obt ai ni ng nore narrow Col orado River fix.

There is currently the Kelley Bill. It passed out of
the Assenbly, pending before the Senate Natural Resources
Conmittee. There may be other vehicles that are used for

that. But we are seeking urgency |legislation. W haven't
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given up on that part yet.

MEMBER KATZ: | thought that there was nore than we
have di scussed before.

Thanks.

CHAI RMAN BAGGETT: | guess, in ternms of the -- if we
anend the hearing notice to include the findings in the
agreement, | guess, are there any different findings? Those
are the findings? So there is nothing else, this would be
it, a chance -- we are going to start nodifying.

Is there any other nodifications?

MR SLATER: We think that is an exhaustive Iist.

MR. MADDOW We worked very hard to make that docunent
to stand al one and to enconpass all of the pieces of what we
believe is needed to get us where we hope we can get.

CHAl RVAN BAGGETT: Hear fromthat in a mnute.

I want to nmake clear since we have everybody in the
room here, | just want to nake sure everybody is on the
record on sane page here.

MR MADDOW | will attenpt to speak for all four of
the parties. W worked extrenely hard to get to the point
where that becane an all enconpassing list.

CHAl RMAN BAGGETT: Yes, sir.

Thank you.

MR. MADDOW Thank you very much.

MEMBER KATZ: Wth the attorneys all getting along so
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well, we have a one law firm

MR. OSIAS: Pardon ne, David Gsias again.

| forgot to nention --

CHAI RVAN BAGGETT: |'ve got a couple of questions for
you.

MR OSIAS: | did want to nention the current form of
the @A will be on the IID website. W will be talking
about it and | did nmention where it can be found. | think
the one that was cited in the notice was a Decenber 2000
draft. W have a June 2001 draft which is nuch nore
current. We will put that up and nake that available to
anyone.

CHAI RVAN BAGGETT: Get us a copy electronically. W
will put it --

MR OSIAS: On the 11D wbsite. And protestants, if
they want a physical copy, we will nake that available to
t hem

CHAI RVAN BAGCETT: Do we have dates on the EIR EIS,
final dates?

MR. OSIAS: For certification. Not without
bi furcation. |If bifurcate, we think --

CHAI RMAN BAGGETT: End of June?

UNI DENTI FI ED AUDI ENCE MEMBER:  June, 1st of June

MR OSIAS: 1st of June for certification of the EIR

And then unfortunately, it would be fall, Septenber, for the
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ROD, for the EIS.

The second point, | apologize, | forgot to nention, th
Imperial Irrigation District Board of Directors in response
to substantial requests by people who reside in Inperia
Valley would like to ask this Board to hold at |east sone o
the hearing in Inperial Valley. W understand that is
totally your prerogative, but there is -- this is obviously
a very significant event.

MEMBER KATZ: W will note the request.

CHAl RVAN BAGGETT: How abut Ontario, is that close
enough?

MR. OSIAS: Sonebody suggested you woul d say that.

CHAI RVMAN BAGGETT: | just like neutral territory here.
We don't open in the old --

MEMBER KATZ: Scott wants to host the whole thing in
Sant a Bar bar a.

MR SLATER He will offer Santa Barbara.

MEMBER KATZ: Thank you, Counsel

MR. OSIAS: | understand the difficulties in doing
that. This is, as you can imgine, a significant event for
a very small community, and participation by themis
desired in ternms of --

CHAI RVMAN BAGGETT: For a portion of it?

MR CSIAS: |If so, | nake that fornal request, then

CHAI RVAN BAGGETT: Well, we need to go back and discus
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the bifurcation issues.

MR OSIAS: |If you were serious about that question,
woul d be glad to answer.

CHAI RVAN BAGCGETT:  Tel econf erence.

Anne Schnei der.

M5. SCHNEI DER: M. Chairnan, M. Katz, ny nane is Anne
Schnei der representing the Metropolitan Water District of
Sout hern California.

I think if sonething has been underenphasi zed by M.
Gsias it is the phenonenally difficult effort that has gone
into comng to the settlenent agreement that we've submtted
to you. W have literally worked for nore than two years.
And these settlenent agreenments are |lawer witten, as
soneone nentioned, and they are hard to read. But | think
the density is inportant because it reflects the extrene
difficulties that the parties had in reaching agreenent in
the first place.

You had experience with very difficult settlenent
agreenents conming to you. This is not less in nmagnitude in
terns of difficulty, the scope of issues and the differences
of the parties that have been able to be set aside for
pur poses of agreement than the agreenent given to you
related to VAWP, agreenents being worked now with respect to
Phase 8. | think that sonetimes because the Col orado River

is so much further away and out of sight, out of nind
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conpared with the Delta, that the nmagnitude and inportance
of this, this could be underesti mated.

And you know, with those exanples in mnd, the Board
has in ny practice been extrenely interested in parties
com ng together and reaching settlenents, has invited that
and encouraged that for decades. And where it can actually
happen, there will always be elenments that are difficult and
are expressed in a way that maybe is not as eloquent as it
shoul d be for purposes of the Board's taking it on and
trying to help the parties use the settlenment and noving
forward

And | think that is the basis of what we are jointly
asking the Board to do, is to take the settlenment and work
with it as nuch as possible because it is the tie that binds
at the nonent these very extrenely difficult issues of
federal versus state jurisdiction lie underneath the effort
to try to have this not be a precedent decision. That sane
concern lies beneath the effort to characterize the
conservation of water for transfer differently than the
conservation of water for acquisition by Metropolitan and
Coachel I a.

You can see that with intense readi ngs of the Protest
Di snissal Agreement, having multiple readings, it becones
cl ear why we would pick sonething |like a request to nmke

this not precedent and request to characterize this
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acquisition rather than transfer. Wen you read the whole
docunent and see that the underlying absolutely historically
nost deci sive issue before us as parties is the question of
jurisdiction in the first place.

Metropolitan has historically and continues to take the
position that a matter of acquisition, such as we have here,
is best handl ed the way as nentioned in the '88

conservation and acquisition and effectively was handl ed

before. And the 1988, what we call, IID-1 conservation
effort has been successful. And that water coul d have been
and it will in the future be acquired by Metropolitan under

the Iaw of the river.

Rat her than debate these issues in which we could not
reach agreenent, we have set the question aside. And to the
extent that that can stay set aside, the Protest D smissa
Agreenment can hold. | think what happens in the future with
conservation and use of IID priority three water is going
to, Metropolitan's view, be a matter of federal law, and in
I mperial's view naybe sonething else. W will never reach
agreenment so far as | can tell

So where the protest dismissal cones inis the parties
are standing down for the nost basic of issues that have
divided themfor a century. | guess what | amtrying to say
is this is an extrenely inportant agreenent. It is probably

t he nost inportant agreenent and probably the npst
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el aborately expressed agreenment in terns of settlenent by
parties presented to the Board as any of that has ever been
presented to you. And it is inmportant to look at it as
such, | believe

As to M. Osias' suggestions about allow ng procedura
changes to occur to accomobdate scheduling of EIR docunents,
Metropolitan agrees that postponing the filing of testinony
exhibits until April 10th, for exanple, makes great deal of
sense. Bifurcating the hearing, if necessary, | think as
M. Baggett has nentioned, is sonething you ve done before
makes sense, actually makes the hearing nore nanageabl e.

CHAI RVAN BAGCGETT:  Yes.

M5. SCHNEI DER: You end up probably needing a revised
or supplenent hearing notice. And | think M. Gsias pointed
out that the protest dism ssal |anguage, that we al so urge
that you | ook to maybe you can use that to help word the
revised notice to avoid the issues of possible. And | agree
with M. Slater that it makes sense to attach the Protest
Di snissal Agreenment or nake it available on the website or
something. It's extrenely conplicated and --

CHAI RVAN BAGCGETT: | think we attach it. | think
basically everything Met's in agreenent?

M5. SCHNEI DER: That is right.

CHAI RVAN BAGGETT: The way we act to bifurcate it --

M5. SCHNEIDER: In closing the Met wants to stay in
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agreenent? W don't want to put on a case in chief any nore

t han Coachella does. And that is why the device of deciding

t he procedural question of whether this is precedent or not

is of such great inportance froma tinme standpoint.
CHAI RVAN BAGGETT: | appreciate that.
Any ot her questions?
Thank you.
MS. SCHNEI DER.  Thanks.
CHAI RVAN BAGGETT: We have four cards, if necessary.
Any of them necessary?
MR DUBOS: | amWIIliamdu Bois. 1'mplaying

somewhat of a dual role here because |I represent the

California Farm Bureau as a water consultant, but also I'm

an Inperial Valley property owner, farm property owner. So

| have an individual axe to grind too.

MEMBER KATZ: Wich axe are you grinding first?

MR DUBAS: | wish to nake one request to you,
enphasi ze the request that has already been nade by M.
Csias, representing the Inperial Irrigation District Board
who asked that the hearing be noved to El Centro or into
Imperial. | have in ny possession faxed copies of letters
t hat have been witten to you by the Inperial County Farm
Bureau requesting also the novenent of the hearings, and a
letter fromLarry Glbert who is a protestant and al so who

is the chairman of the several conmmttees on water in
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Inmperial. And also | was inforned |ast night that the City
of El Centro mayor is sending you a letter to the effect of
the sane request of noving the hearings. It is terribly
important, | think, to the |andowners down there. They fee
that their whole estates are at risk in this matter. And
they are intensely interested, but it is inmpossible for them
to appear in Sacramento. They might collectively hire an
attorney to represent their interests, but it is not the
sanme thing as being able to be there in person fromtine to
time during the hearings and enjoy firsthand the site of the
personalities and al so the gist of the arguments.

CHAI RVMAN BAGGETT: Enjoy, that is a word | never quite
under st ood.

MR DUBOS: Wll, that is the request that | nake of
you.

Thank you very nuch.

CHAI RMAN BAGGETT: Thank you.

| guess there will be an obvious opportunity for policy
statenments for non -- for people that aren't going to be
cases in chief. |Is that the greater interest, that they
want the opportunity to address the Board with policy-type
statements, a nunber of groups?

MR DUBOS: Yes. | understand that. It is true that
it mght increase the nunber of policy statenents that you

woul d get fromindividuals if you held the hearings in
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| mperial, but that would be a very small part, | think, of
your burden. | realize that you have to travel and several
peopl e here have to travel in order to hold those hearings
for everybody. | think that will be far outwei ghed by the
i nportance to the individual |andowners here that will be

able to participate.

Thank you very much.

CHAI RVMAN BAGGETT: Thank you.

MEMBER KATZ: Thank you.

CHAI RVMAN BAGCGETT: Tony Rossman.

MR. ROSSMAN:. Good norning, Chair Baggett and Menber
Katz. | am Tony Rossnman, and | serve as Special Counsel for
the County of Inperial.

And first let ne nmake what | hope is a procedura
suggesti on growi ng out of our experience with the hydro
proceedi ngs before the PUC. And that is el ectronics service
became the rule rather than exception. And | don't know how
many fol ks are going to wind up on the service list. Right
now it |ooks pretty large. But if we can rely on electronic
service, primarily with witten service on those who
expressly request it, especially for the smaller
participants, that makes life a lot easier. And you mi ght
want to have your staff confer with the wonan -- | am
enbarrassed that | can't recall her nane right now, the ALJ

who presided over that. And | think it worked well in that
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proceeding, and it might work well here.

Now as a procedural point, | have not yet and the
County of Inmperial as of close of business Friday night had
not received a copy of the EIR'EIS. | just state that. M
remar ks cannot be as inforned as they woul d be.

CHAI RVAN BAGGETT: It was el ectronically avail able.

MR. ROSSMAN:  Well, there is sone of us who still try
to believe in weekends. And | did not know that fact. |
know t hat the County Counsel's office made an attenpt Friday
ni ght and FedEx to nme, and that was not successful. And
al t hough there nay have been service of the Protest
Di sni ssal Agreement, our office did not receive that as of
at |east yesterday when | canme up to Sacranmento, and it was
apparently not in yesterday's mail. | look forward to
seei ng that.

| have great respect for my four coll eagues who
preceded me and greater respect for the work they have put
into dealing with the great challenge as a state that we
face in this proceeding. So, in saying that | have not seen
and the County of Inperial has not seen either the EIR or
the Protest Dismissal Agreenent, | don't want to inply that
we are going to be opposed or critical of either of those
docunents. But that just infornms what we cannot say here.

It seens to ne the County has two issues. It has the

physi cal issue of howthis transfer is going to affect the
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County's environnment and econony. But now | can see there
is a procedural issue of how this proposed Protest Dism ssal
Agreerment will affect the County's rights in this proceedi ng
and the rights of others.

So, therefore, | have to step back from know edge and
go to experience and respectfully suggest that you consider,
you as the two Menbers of the Board here present, in your
revi sed order which seens to be comng --

CHAI RVAN BAGCGETT: Revi sed noti ce.

MR. ROSSMAN: -- revised notice, that there be a fornal
opportunity to respond to the Protest Disnissal Agreenent.
At the early noments of this norning's neeting I was
prepared to ask for two weeks to do that. After M.

Schnei der said that it took multiple elegant readings to
understand, and | don't doubt that, | began to think that
three weeks might be nore like it. But | think that at
least if we are only to look at this on the order of a
pretrial motion, since this is so fundamental to the
proceeding, | think the other parties and, of course, we are
a protestant, ought to be given formal notice, which
apparently they have been, of this agreenment but a fornal
opportunity to respond to it.

CHAI RVMAN BAGGETT: | think the proposal is that we
actually take the findings and put themin the hearing

notice so everyone will have multiple days to deal with all
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i ssues rai sed.

MR. ROSSMAN: Right. But they are also asking, and
under standably so, for a predecisional ruling on what |
understand is the jurisdictional issue.

CHAI RMAN BAGGETT: The issue is precedential nature.
And | think for the Board, and we are not going to be able
to resol ve today, we would have to set that up if we so
decide in a separate proceeding, a Board neeting, a
wor kshop, maybe -- again bifurcate that procedural issue out
separately. For the rest of the settlenment agreenent |
think it, at least the intent right now, is to put all those
findings into the revised --

MR. ROSSMAN: | can appreciate --

CHAI RVAN BAGGETT: W are really spotting on one narrow
i ssue. To sone extent a procedural issue, whether it is
precedential or not. And | think |I have already given you
nmy phil osophy of precedential natures, anyway.

MR, ROSSVAN:  Well, we have to see it before we can
know how to address it. | think we are all saying the sane
t hi ng, perhaps using different |anguage.

CHAl RVAN BAGGETT: | think so.

MR. ROSSMAN: However, before |eaving that issue,
guess | just have to say, again based on experience, that
while the parties don't want your Honors to underestinate

the work they've done, | hope you won't underestimate the
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significance of the notion, if that is what we were to cal

it or proposal that is being made. It goes to this Board's
jurisdiction. It is not just a procedural issue |ike
cross-exam nation or consenting to certain findings. And
whil e the County of Inperial certainly hopes to cone out of
this proceeding with a result that it finds not only
acceptable, but, in fact, phrase worthy, at the end of the
day there is just one person who is dissatisfied and takes
that issue to court, the question of jurisdiction never goes
away.

CHAI RVAN BAGGETT: | guess | feel that nmaybe we are not
quite clear here. You're assuming that the jurisdiction of
whet her this is even a transfer or not versus the
precedential nature of our decision? | don't --

MR. ROSSMAN: | have to --

CHAI RVMAN BAGGETT: You are |osing ne here.

MR. ROSSMAN:  Well, | haven't seen the docunents, so
have to see what is being proposed.

MR SLATER If | may --

MEMBER KATZ: Let Tony fi nish.

MR. ROSSMAN: |'mjust suggesting that we have to see
what the docunents say. There may be ways to deal with the
jurisdictional issue that woul d not expose the Board to
having this question renain alive afterwards, and that is

just a reservation that arises in ny nmnd based on
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experience in this -- this is a very tough issue. An
equal Iy tough issue is the question which we are going to
have to address when we see the substance of what is
proposed.

As your notice points out, the law of the river has
been a long tinme in the making. And | am aware of how nuch
i nk has been spilled on both sides of this fundanental
qgquestion of federal versus state jurisdiction. But one is
left alittle bit unconfortable with the notion that sonmehow
we are going to not look to |l egal precedent at the nmonent of
greatest need, when the issue is truly joined. So, we just
have to | ook and see at what they are proposing.

One woul d hope that this can be worked within the | aw
of the river rather than trying to say that this is sonehow
going to be exenpt fromit. Because a lot of folks in
Congress, a lot of lawers, a |ot of Supreme Court justices
have spent years dealing with these issues. And we just
have to be cautious before we say, well, we are going to
call tine out in dealing with this fundamental issue.

That gets back to the EIR  And, again, once we've seen
the EIR' EI'S, and hopefully the | ead agency has responded to
our request that the respective roles of this Board and the
Bureau of Reclamation be set forth so we can know what those
prerogatives are, we will be in a better position to respond

to their suggestion of a nonprecedential proceeding.
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On the EIREIS, we would hope that any hearings on
t hose docunments woul d be at |east 30 days after we have had
a chance to look at them so that they will be of value to
the | ead agencies in getting valuable comments. |I'mglad to
hear that there were hearings actually contenpl ated next
week, that that has been put off.

Since there is a suggestion that it |ooks like a
t wo- week extension in respect of the statenent of w tnesses
and the like, it just seens that just a two-week delay in
everything, including the notice of intent to appear and
how we are going to appear would be in order. One would
hope that we woul d have all those questions answered in our
m nds by that tine.

I amgoing to go out on a |linmb, which as you both know,
can be bank dangerous when representing Board of
Supervisors, but | feel very sure that the Inperial Board of
Supervisors would join in that request for at |east sone of
your hearings in Inmperial County. It will add a |ot of
legitinmacy to your decision.

Thank you very much.

CHAI RVAN BAGGETT: Thank you

MEMBER KATZ: Thank you.

CHAI RVAN BAGGETT: Two nore if necessary, Brendan
Fl et cher.

MR. FLETCHER  Good norning. | am Brendan Fl etcher for
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the Defenders of WIldlife.

I will start out with a few procedural points. The
first, to follow up on M. Rossman's request for electronic
service, that would have great benefit for groups like mne
and others interested in the environnmental community who
would find it difficult, I think, given the length of the
service list to serve all of the parties on that with their
policy statenents or whatever they may cone forward with

On the precedent issue, again, | would second
M. Rossman, and | think we are all on the same page here.
There is a great public interest that has been acknow edged
several times this norning in whether and what parts of the
Board's deci sion nmay be precedential, and we'd al
appreci ate and request an opportunity to be a part of that
deci si on nmaking through a workshop or other formal process.

On the EIS availability, and this is just a point of
i nformation, | requested one | ast week fromthe Bureau of
Recl amati on, and apparently sonme of the coll eagues may be
able to speak with this. There was a printing problem and
was told that as for receiving print copies as opposed to
the electronic version that is available it could be a week
or two, which lends nore if that is accurate.

CHAI RVAN BAGCETT: W have two, an EIR and an EIS. The
El'S, | understood, wasn't com ng out next week. The EIR

canme out |ast Friday.
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MR COSIAS: It is currently a joint docunent, but it
has to be released. It is a joint docunent that has to be
rel eased by the two | ead agencies. Under CEQA the |ead
agency was Inperial. Has been released. Know of no
printing problens. It also has to be rel eased by the Bureau
of Reclamation as the |ead agency. That will not be till
this Friday. Even though it is the same docunent, it is
publicly avail abl e.

MR. FLETCHER That is ny understanding as well. The
printing problem may be just a federal problem but the
print docunent nmay be sonme tinme getting into fol ks’ hands.

CHAl RMAN BAGGETT: You want el ectronic service. You
are going to have el ectronic docunents. That is how we got
it.

MR. FLETCHER | amsorry, that is how | have been
|l ooking at it as well. As you know, it creates difficulty
for everyone. Electronic service would hopefully ease.

Finally, I will just turn to what we -- our interest in
the hearing and what we would Iike to see addressed that
hasn't been discussed rmuch this nmorning, but I will just go
through it quickly.

Scope of the issues to be addressed. Qur interest is
inthe Salton Sea, primarily fish and wildlife inmpacts in
all areas affected by the transfer, but primarily today we

focus on the Salton Sea. Your initial notice, of course,

CAPI TOL REPORTERS (916) 923-5447 63



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

covered the issue of reasonable or reasonable inpacts to
fish and wildlife. W see those as falling into two
categories. W would hope that you take those into account
t hr oughout the hearing.

The first would be direct inpacts, and we would see
those as inpacts that would result fromany reduction in
flows to the sea

The second woul d be inmpacts on restoration plans to the
sea. And as has been nentioned earlier, there is a
restorati on movenment for the sea that has support at both
federal and state levels. A broad segnent of the
environnental comunity is interested in that. And in
addition to its physical inpacts on the sea, the transfer
may have inpacts on the feasibility and the cost of
restoration plan. W would like to see that addressed as
wel |l in the hearing.

Anot her issue that has been alluded is the manner of
i npl enenting the transfer. And | was at the Salton Sea
synposi um a coupl e weeks ago where | and nanagenent options
for inplenenting the transfer were di scussed, using the
euphem smthe F word. We would like to see all alternatives
for inmplenenting the transfer discussed and heard fully
wi thin the hearing process.

Finally, we would |like to see environnental inpacts

general |y discussed during the transfer. That falls outside
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the category of -- that may fall outside the category of
fish and wildlife inpacts. That could be air quality

i npacts and i npacts that you would see in San Diego from
possi bl e growth i nducing effects of the transfer

The issue of bifurcating the proceedi ng has been
rai sed, the several dates set aside for environnental
i ssues, | think that could be helpful in facilitating
participation fromgroups within the environnental communit
if they could focus their efforts on one day. | think you
woul d get better input that way.

Thanks a | ot.

CHAI RMAN BAGGETT: Thank you.

One final card, Eric Shepard.

MR. SHEPARD:. The tribes don't have any conments at
this tinme.

CHAI RVAN BAGGETT: Anyone el se?

MR. ROSSMAN: M. Chairman, can | just respond to two
things that cane to mi nd?

CHAl RVAN BAGGETT:  Sure.

MR. ROSSMAN: First of all, the ALJ in the PUC hearing
was Barbara Hale. M/ apologies Ms. Hale that | couldn't
renmember, but | think she will be an inmportant resource to
you.

And that gets to ny second point, electronic

service. | would like to go on record as sayi ng sonet hi ng
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good about P&E. | realize that is very unfashionable. But
in that proceeding they have fastidiously nade persona
service of large docunents, |ike EIRs and EIR suppl enents,
but then we all used electronic service for, say, 20-page or
shorter documents which formthe bulk of our file. It is

very difficult in a small office to deal w th downl oadi ng an

El R El S.
And so, | think, M. Chairman since you nade the point
that we are advocates of electronic service, | think there

are limts to that technol ogy, too.

One precise question, | think it was answered fromthe
di al ogue this norning, but, you know, at sone point there is
guestion of who is going to be state lead. | now see
unanbi guously that IIDis the |lead agency. | take it that
what is going to happen, and | can be corrected if wong, is
that when the EIR process is done and at the present tinme we
take no position on bifurcation, | think it will depend on
how much interplay between the federal and state issues turn
out to be, that after that certification then as | ead agency
they will approve a project which presumably will be the
request to transfer the water or nake it avail able, whatever
term nol ogy they are going to use. And subsequent to that
point, then this Board has as a responsible state agency
would be in a position to nake a decision. [If | am

i ncorrect about that assunption, | hope someone woul d
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correct me or else verify that this norning.

MR. SLATER: Scott Slater. | have just one coment
related to clarification. Again, we are not asking the
Board for a predecision on jurisdiction. |Indeed. |ndeed
the petitioners have avail ed thensel ves of this body and
asked for approvals, a binding, fully Iegal approval
consistent with all laws. What we have asked for is a nere
procedural decision on precedent.

CHAI RVAN BAGGETT: That is ny understandi ng.

MR. OSIAS: As to a couple of environnental questions.
Al t hough they are not |ocked down yet, the proposed new
hearing dates on the EIR'EIS are April 2, 3 and 4. | think
that is within the tinme frane that sonebody was even
suggesting, be nore than 30 days out. |If those don't work,
it wll be in that nei ghborhood.

CHAI RVAN BAGCETT: That will be in El Centro?

MR OSIAS: | think they will have at |east one in H
Centro, at least one in San Diego and probably one in
Ontari o.

And as to M. Rossman's |ast question, as this Board
said, it was |leaving the hearing record open until the
certification. He is correct, IID as the |ead agency will
ultimately certify and that will have the project
description and that will cone back to you.

CHAlI RMAN BAGGETT: Any ot her questions?
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MR. ROSSMAN: Hate to sound like a lawer. WII 11D
then make a decision, will your Board actually make a notice
of determ nation and decision under CEQA before it cones
back to this Board?

MR. OSIAS: That is a conpound question, if you want to
be a awer. But, yes, we will nmake a decision and that
decision will come back to this Board.

MR. ROSSMAN:.  Thank you.

CHAI RVAN BAGGETT: Any ot her questions?

M5. DIFFERDING | do. Can everyone hear ne so | don't
have to go up to the nike?

Dana Differding, staff counsel. | do have a question
about this whole transfer versus acquisition debate.

| understand that you have been very careful wth your
| anguage in the Protest Dismissal Agreenent, that the four
parties have. But you also subnitted a change petition
form And the way | read that is asking for specific
anendnents to IIDs permt. And | want to get clarification
fromlID and San D ego whether they are still asking for
t hat .

MR, OSIAS: Yes. But we don't believe it is
i nconsistent with the way we have described the transaction
in the settlenent.

CHAI RMAN BAGGETT: That was ny i npression.

M5. DI FFERDI NG Thank you.
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CHAI RVAN BAGCETT: The Board will come out with a
suppl enental notice and will take into account all we have
heard today and try to get it out in a tinely fashion. |
don't want to commt to a time now. | think we can do it in
fairly short order, at which point we will deal with all
i ssues raised today, tell you how we are going to deal with
t hem

Wth that, thank you for making the trip and | think it
was productive.

(Hearing concluded at 11:30 a.m)

---000---
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