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|1 D COMVENTS TO SWRCB DRAFT ORDER

The Inperial Irrigation District ("IID') submts the
foll owi ng conments on the Septenber 26, 2002, Draft O der
("Draft") issued by the State Water Resources Control Board
("SWRCB"), as requested in the SWRCB s | etter of Septenber 26,
2002.

I . | NTRODUCTI ON

The 11D greatly appreciates the significant anount of work
the SWRCB and its staff have gone through to prepare the Draft.
The | arge anount of docunentation and testinony received required
an exhaustive and detailed analysis by the SWRCB and its staff.
As an overall comment on the Draft, subject to the coments
below, 11D believes that it constitutes a fair and reasonabl e
result. However, certain matters should be clarified to avoid
confusion and enable the transfer to nove forward.

Many of the itens that need clarification are mnor, yet
sonme are significant. This docunent is structured in the
following manner: (a) in the fist section we address what we
consider to be the nore significant issues that 11D believes need
to be clarified or changed in the Draft; and (b) in the second
section we provide the SWRCB and its staff with the results of
our review of the evidentiary and | egal record and note where
certain itens cited in the Draft are in error, or need sone

nmodi fi cati on.

566237. 01/ SD
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IIDis preparing a redlined copy of the Draft to reflect the
recommended changes noted herein, which it will submt shortly
and prior to the hearing.

I'1. SIGNIFI CANT | TEMS THAT NEED TO BE ADDRESSED

The following matters are those that 1D believes are of
meani ngful i nport in understanding the SWRCB' s deci si on, and/or
are necessary changes for the transfer to proceed. A nunber of
the clarifications are necessary to neet the requirenents of the
agreenents underlying the Petition (the Agreenent For Transfer of
Conserved Water between |1 D and SDCWA, the Quantification
Settl enment Agreenment ("QSA"), and the Protest Dism ssal Agreenent
("PDA"); 11D Exhibits 7, 22 and 23 respectively), and to ensure
that no parties -- or third parties -- msread the SWRCB' s
deci si on.

A. Nature O The Proposed O der

The SWRCB will issue its Order pursuant to a voluntary
change petition brought by 11D and SDCWA in connection with a
proposed conserved-water transfer. As such, it would be very
hel pful to the reader, especially a non-party reader, for the
Order to better clarify the context of the conditional approval.
In other words, the SWRCB is not inposing obligations on IID and
SDCWA regardl ess of whether there is a transfer. Rather, only if
I1 D and SDCWA want to go forward with the transfer nust certain
conditions be satisfied. W suggest the follow ng text would be
hel pful if added at the very end of the introductory section of

the Draft on page 3 as a new paragraph:

566237. 01/ SD
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This matter is brought before the SWRCB as a
voluntary change petition. Nothing in this
Order shall require the petitioners to
proceed with the transfer, or in the absence
of the transfer to satisfy any of the
conditions or mtigation activities described
her ei n.

B. Mtigation Costs

The SWRCB is aware that the responsibility for inplenenting
and paying for environnmental mtigation is governed by provisions
of the 11D/ SDCWA Transfer Agreement and QSA, with certain maxi num
cost responsibilities specified and "backfill rights" (paynment of
costs higher than the set limts) held by certain of the parties.
(See, e.g., IID Exh. 7, 88 1.1(bk) and 8.1(b)(ii) and (iii).)

In light of these provisions, it would be hel pful if the order
not lend itself to an interpretation that the SWRCB is directing
who shall pay for the required mtigation. Because IIDis a
petitioner and the party whose permt will be changed, it may be
appropriate that the condition to the change is generically

couched in an "11D shall format. However, this could |ead
an uni nformed reader to believe that the SWRCB is requiring that
1D be the party which pays for the mtigation specified, an
incorrect conclusion. 11D therefore requests that the foll ow ng
addition be nade at the end of current footnote 8 on page 27,

whi ch footnote regards the rel ated subject of replacenment water

costs:

566237. 01/ SD
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Simlarly, any references herein to required
mtigation neasures are not intended to be
read as requirenents that petitioner 11D
provi de the funding for the mtigation, or
that 11D nmust itself inplenent the
mtigation. Mtigation my be paid for or

i npl enented pursuant to the agreenent of the
parties to the |11 D/ SDCWA Transfer Agreenent
and the QSA, or by others. The mtigation
neasures stated herein are conditions that
nmust be funded and inplenmented if petitioners
choose to proceed with their transfer,
irrespective of who pays for or inplenents
the mtigation.

C. Itens Regardi ng The QSA/ PDA Requirenents

As the SWRCB is aware, the PDA required certain findings as
conditions precedent to the parties' willingness to inplenent the
transfer. 11D is aware of the concerns that the SWRCB expressed
early on as to such preconditions, and acknow edges that the
SWRCB i s under no obligation to make such findings. However,
wi t hout such findings, the transfer nay not go forward.

The below table lists the required findings, conpares the
findings in the current Draft, and identifies those that 11D

bel i eves nust be changed to allow the transfer to proceed:

566237. 01/ SD
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PDA Condi ti ons- Precedent

Was A Sufficient Finding Made?

Fi ndi ngs
1. The decision, order and al
findings of fact and

conclusions of law, with the
exception of any deci sion,
order, finding of fact or
conclusion of |law made with
respect to standing or the
right to appear or object,
shall have no precedenta
effect (as defined in the
California Adm nistrative
Procedures Act) in any other
proceedi ng brought before the

SWRCB and, specifically but
wi thout [imtation, shall not
establish the applicability or

nonapplicability of California
| aw or federal |law to any of
the matters raised by the
Petition or to any other

Col orado River transfer or
acqui si tion.

1. Yes. Page 82 of the Draft
clearly states that the O der
and all finding are non-
precedental in separate |ater
proceedi ngs, but bind all the
parties and are precedental in
t his proceedi ng.

2. There is no substanti al 2. Yes. Pages 23-25 of the

injury to any |legal user of Draft clearly state that the

wat er . SWRCB has found there will be no
substantial injury to any |egal
user of water.

3. There is no unreasonable 3. Yes. The Draft clearly

i mpact on fish, wildlife or

states that (with mtigation

ot her instream beneficial uses. |measures), there is no such
unr easonabl e i npact. See pages
1-2, and pp. 25-59.

566237. 01/ SD
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PDA Condi ti ons- Precedent

Fi ndi ngs

Was A Sufficient Finding Made?

4. The SWRCB concerns, if any,
wWith respect to IID s
reasonabl e and beneficial use,
are satisfied.

4. No, this finding was not
sufficiently satisfied. The
SWRCB has received reports every
year that 11D has conplied with
Deci sion 1600 and Order 88-20.
The SWRCB has accepted such
reports and the SWRCB has taken
no further action to indicate
any dissatisfaction with II1D s
use of water. No party since
Order 88-20 has brought any

evi dence of 11D unreasonabl e or
nonbenefici al use before the
SWRCB. At the hearing, as noted
on page 83 of the Draft,
extensi ve evi dence regarding
1D s reasonabl e use was

subm tted w thout dispute or any
contrary evidence. Thus, it is
appropriate (and necessary) for
the SWRCB to state as a |lead-in
sentence to the second paragraph
on page 84 as follows: "Based
on the evidence in the record,
the settlement with junior right
hol ders, and the facts and

ci rcunst ances of the petition,
the SWRCB' s concerns, if any,
with respect to I D s reasonabl e
and beneficial use are
satisfied." Wthout such

| anguage, this necessary

condi tion precedent remains
unsati sfi ed.

566237. 01/ SD
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PDA Condi ti ons- Precedent

Fi ndi ngs

Was A Sufficient Finding Made?

5. The SWRCB does not

antici pate the need, absent any
substantial material adverse
change in IID s irrigation
practices or advances in
econonmically feasible

t echnol ogy associated with
irrigation efficiency, to
reassess the reasonabl e and
beneficial use of water by the
|1 D before the end of cal endar
year 2023.

5. Mainly, yes. The SWRCB
addresses this on page 84 of the
Draft. The SWRCB, however, adds
an "and the flooding problemis
resol ved" requirenent not
contained in the requested
finding. 11D asks that the
SWRCB nodi fy the | anguage on
page 84 to renove the flooding
text. The Draft requires

repl acenent water to the Salton
Sea as a mtigation requirenent.
Sal ton Sea el evati on managenent
IS not an exact science. It
woul d be an unfair result if

repl acenent water were utilized,
and then (because of weather or

i ncreased inflows from Mexi co,
for exanple) the flooding
problemis not resolved.
shoul d not negate the
reasonabl eness of 11D s use,
especially where the SWRCB
requires inflows to the Salton
Sea to be maintained. Thus, the
addi tion of the flooding

| anguage creates an unacceptabl e
risk to IID -- and one |II1D
bel i eves was uni ntended by the
SVIRCB.

Such

566237. 01/ SD
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PDA Condi ti ons- Precedent

Fi ndi ngs

Was A Sufficient Finding Made?

6. Water Code sections 1011,
1012 and 1013 apply to and
govern the transfer and

acqui sitions and 11D s water
rights are unaffected by the
transfer and acqui sitions.

6. Mostly. The required
finding was made as to sections
1011 and 1012 on page 84.
Section 1013 nust have been

I nadvertently omtted and shoul d
be added to the sentence, as
shown in the redline. The SWRCB
goes on to provide that IIDis
further protected from
forfeiture by section 1745.07
and new y- anended section 1013.
To better identify the
additional statutory forfeiture
protection provisions avail abl e
to the I D, reference should

al so be made to Water Code
sections 1005, 1014 and 1017.

7. The conserved water
transferred or acquired retains
the sane priority as if it were
di verted and used by the I1D.

7. No. The Draft does not
contain an express finding that
1D s conserved and transferred
water retains the sanme priority
as if it were diverted and used
by I'1D. Wter Code sections
1011, 1012, 1014 and 1017 and
the Draft protect 11D s water
right from bei ng uni npai red.
Thus, this finding is for the
benefit of SDCWA and CVWD whil e
they receive 1D s transferred
water. 11D believes these
parties are willing to waive
this requirenent, but the SWRCB
shoul d confirmthis.

566237. 01/ SD
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PDA Condi ti ons- Precedent

Fi ndi ngs

Was A Sufficient Finding Made?

8. The transfer and
acquisitions are in furtherance
of earlier SWRCB deci sions and
orders concerning the 11D s
reasonabl e and beneficial use

8. Not clearly. Though the
first paragraph of section 7.2
refers to this request, it is
then not addressed. The SWRCB
shoul d make the requested

of water, California finding, as noted in the
Constitution article X, § 2, redline.

and sections 100 and 109 of the

Wat er Code.

9. 11D shall report annually 9. Yes. Though the SWRCB has

on conservation of water
pursuant to its Petition,
such annual reports shal
satisfy reporting obligations
of 11D under Decision 1600 and
Water Rights Order 88-20. The
guantity of conserved water
transferred or acquired will be
verified by the 11D reporting
that (i) the 1D s diversions
at Inperial Dam (less return

fl ows) have been reduced bel ow
3.1 mllion AFY in an anount
equal to the quantity of
conserved water transferred or
acquired, subject to variation
permtted by the I nadvertent
Overrun Program adopted by the
DO ; and (ii) the 11D has
enforced its contracts with the
participating farnmers to
produce conserved water and has
identified the anount of
reduced deliveries to
participating farnmers and has
identified the anount of
conserved water created by

proj ects devel oped by the |ID.

and

not necessarily mrrored all the
exact | anguage in the condition,
it states that, "The reporting
requi rement proposed by
petitioners is adequate."

(Draft, p. 85). [IIDreads the
Draft as allow ng exactly what
|1 D has proposed.

566237. 01/ SD
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As one can see fromthe above table, in IID s view the Draft
nostly satisfies the conditions precedent as to findings, and
where it falls short, the sinple changes recommended by 11D will
resolve the problens. Though the SWRCB is certainly under no
obligation to nodify the Draft, to the extent that it does not do
so and any conditions remain unsatisfied, the Il D/ SDCWA Tr ansfer
Agreenment and QSA are in jeopardy. |1ID is unaware of why any of
t he above conditions would not be in accord with the |aw, the PDA
and with the evidence at the hearings, and thus requests that the
Draft be nodified as suggested. Based upon a conpl ete readi ng of
the Draft, 11D believes the SWRCB i ntended that the conditions be
satisfied, and thus these changes are really for clarification.
In this context, we believe that it would be hel pful for the
SWRCB to add this sentence, perhaps where shown on the redline:
"It is the intent of the SWRCB that this Order satisfy the
conditions stated in the PDA. "

D. Sel eni um | ssues

Ordering Paragraph No. 12 found at page 92 of the Draft
requires 11D, in consultation with California Department of Fish
and Game and the RAMCB, to prepare a Plan to study practices
within 1D that result in the concentration of selenium
di scharged to the Salton Sea and its tributaries, including
agricultural drains used by fish and wildlife; to conplete a
study pursuant to the Plan, prepare a report sumrari zing the
results of the Study and recomend ways to reduce sel enium

di scharges to levels that neet water quality objectives; and

566237. 01/ SD
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thereafter to work with the RAMXB to inplenent any actions
recormended by the report that are within the control of I1D.

1D contends that this requirenent, found nowhere in the

EIREIS, is unduly onerous, and puts the transfer at risk because
of excessive and unnecessary cost.

The Final EIR'EIS for the |1 D Water Conservati on and
Transfer Project explains at length the reasons why existing
t echnol ogi es for sel eniumrenoval do not provide a feasible
solution to the problens posed by high sel eniumconcentrations in
tilewater within the 11D Wter Service Area. (See Section 3.1,
Mast er Response on Selenium Mtigation.) The EIR EI'S concl uded

that habitat replacenent is the only reasonable, feasible, and

i npl enentable mtigation neasure for seleniuminpacts related to
the 11D Water Conservation and Transfer Project. The Draft
recogni zes that the creation of alternative habitat wll
conpensate for any reduction in reproductive output of wildlife
that inhabits the drains. (Draft, Section 5.1.5, page 32.)

As the Draft acknow edges, the 11D water service area i s not
the source of the selenium The source is agricultural drainage
fromareas served by the Col orado River upstreamof 1D and from
naturally occurring seleniforus soils there. The Draft takes
official notice that the Col orado Water Quality Commi ssion
amended its standards for the Gunnison and Lower Dol ores River
Basins to include new standards for sel enium and took other
actions that should result in a reduction of seleniumlevels in

irrigation water inported into Inperial County. (Draft, Page 34).

566237. 01/ SD
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Such action addresses the source of the selenium The Draft

st at es:
The inpact of increasing seleniumin the
drains is of significant concern. 1In view of
the inmportant state interest in the proposed
transfer, however, it would not be reasonable
to deny approval of the transfer sinply
because it is not feasible, as part of this
order, to prevent the proposed transfer from
contributing to further violations of the
wat er quality objective for selenium

(Draft, page 34).

Al of this is fine. However, the Draft then goes on to
state that conprehensive planning is needed to address sel eni um
Conpr ehensive planning logically should include all the sources
of seleniumand all the stakehol ders, yet the Draft inposes the
full burden of a study that nust result in recomendations
focused only upon IID, and nust also be inplenented "if within
1D s control"” regardl ess of what nay be done el sewhere.

This is in stark contrast to the conclusion re salinity,

t hough the origin of the problemis |ikew se outside of the IID
wat er system The Draft recognizes that salt accunulation in the
Inperial Valley and in the Salton Sea is a direct result of
rising salinity of Colorado River water, which affects al

Col orado Ri ver stakeholders. It notes that salinity control nust
be addressed in a broader context than the current proceedi ng and

concludes that, "the inpacts of the transfer on fish and wildlife

attributable to an increnmental increase in the salinity of the

drains will not be unreasonable."”
1D therefore requests that the condition set forth in
Ordering paragraph 12 be elimnated. The replacenent habit at

566237. 01/ SD
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fully mtigates for the inpact to biological resources. The
impact to water quality related to the I D Water Conservation and
Transfer Project is, just as with salinity, increnental at nost
and not unreasonable. The condition does not |imt the study,
recommendati ons and i nplenentation to i npacts caused by the
Project, but is nuch broader and requires the study of al
practices within II D, whether related to the Project or not,
regardl ess of who engages in the practices. The only limtation
is that 11D inplenment recormmendations that are within its
control. This is unclear and will lead to endl ess controversy
over what it means. This overbroad and vague condition does not
allow the parties to quantify the potential costs of going
forward with the project and coul d del ay negoti ati ons, because it
was never included in the Final EIR EI' S HCP.

E. O her Environnmental Mtigation Requirenents

The 11 D does not object to the other environnental
mtigation conditions inposed by the SWRCB as conditions to the
voluntary transfer. Qher than as to the Salton Sea and
sel enium the conditions adopt the Final EIR/ EIS HCP provi sions.
The HCP renmins a condition precedent to the commencenent of the
transfer. As to the Salton Sea, ongoing discussions with the
envi ronnmental conmunity and California Resource Agency
representatives involve a replacenent water mtigati on approach
that uses a vol unme approach, i.e., if the conservation and
transfer activity reduced inflow by X acre-feet, then the
mtigation would be to replace the reduction with mtigation

water in the same amount. This would avoid salinity and

566237. 01/ SD
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el evation neasurenents and limt mtigation to conservation and
transfer-caused inmpacts. |If this approach receives a consensus
approval, IIDwll make a formal request to the SWRCB pursuant to
its retained jurisdiction in paragraph 7 on page 90 of the Draft
to nmodify the required Salton Sea mitigation condition.

F. The Decision Incorrectly Addresses The IID s Ability

To Mtigate Conservation Activities

The Draft correctly rejects SDCWA's contention that the
SSHCH is not legally feasible under the Law of the River (p. 51).
1D s voluntary use of Colorado River water to mtigate
envi ronnmental inpacts associated with water conservation
activities and transfers of conserved water is not prohibited by
the Law of the River, is not limted to |IID s use of present-
perfected rights, and does not involve a change in purpose of use
necessitating an amended petition for change under Water Code
section 1707. Although the Draft correctly rejects the | egal
chal l enge, it does so with an inconplete explanation and too
narrow y circunscribes the awmful use of Col orado Ri ver non-
present -perfected rights.

The federal conmponents of the Law of the River only displace
state water law to the extent inconsistent with the Boul der
Canyon Project Act ("Project Act"). The Draft correctly
acknow edges this principle (p. 16, Il. 1-2). The Draft al so
correctly acknow edges the extensive state | aw aspects of IID s
present -perfected rights. But, as to the question of whether the

voluntary use of Colorado River water to mtigate conservation

566237. 01/ SD
-14-
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and transfer inpacts, the Draft fails to recognize that such use
is not inconsistent with the Project Act.

1. State Law Pernmits Mtigation Use As A

Conservation Activity O An Al owed

"I nci dental " Use

Wat er Code section 1011 recogni zes water conservation
activities involving a reduction in irrigation use as the | egal
equi val ent of reasonably and beneficially using water for
irrigation purposes; "any cessation or reduction in the use of
t he appropriated water shall be deened equivalent to a reasonable
beneficial use of water." (Enphasis added.) Mtigation of
envi ronnental inpacts resulting from conservation activities is
nmerely a conmponent of the conservation project itself, not a
separate and direct use of water under the water right. Absent
t he conservation project, no mtigation use would occur. Thus,
when 11D lined canals pursuant to its 1988 agreenent with MAD
(1''D Exh. 15), it mtigated any | oss of habitat by replanting
repl acenent habitat and irrigating that habitat. This was not
the exercise of 11D s water right for wildlife purposes, but
nmerely the continued irrigation use associated with the
conservation projects. Recently-anmended Water Code section 1013
makes this point even nore clear with respect to conservation
activities involving fallowing. New section 1013(b) provides
that "'land fallowi ng conservati on neasures' neans the generation
of water to be nade available for transfer or for environnental

mtigation purposes by fallow ng .

566237. 01/ SD
-15-




Thus, the Draft should conclude that 1D s voluntary use of
Col orado River water to mtigate the inpacts of a conservation
activity is a use that is only part of the "conservation use"
itself, or an incidental use in connection with the conservation
activity.

Regar dl ess of whether it is considered a conservation use,
or an incidental use, an application for a change permt under

Wat er Code section 1707 is unnecessary. Section 1707 is for the

© 00 ~N oo o b~ w N P

pur pose of authorizing the water right holder to add the ability

=
o

to directly use its water right for environnental purposes,

=
|

regardl ess of and i ndependent of, conservation activity to be

=
N

i npl enented by the water right holder. Such change to IID s

=
w

water right is not relevant to the joint petition before the

[N
SN

SWRCB. The current change petition is only in connection with

=
03]

vol untary conservation activities, and no further change petition

=
(o3}

is needed for the mtigation conponent of the conservation

activity or the incidental use in connection therewith.?

o
oo

2. Conservation Use, |Including |Incidental

=
©

Mtigation Use, Is Not Inconsistent Wth The

N
o

Proj ect Act

N
=

The Project Act expressly defers to state law to define the

N
N

use" of water. "Nothing herein shall be construed as

N
w

interfering with such rights as the States had on Decenber 21

N
D

1928, either to the water within their borders or to adopt such

N
03]

policies and enact such | aws as they deem necessary with respect

N
(o]

N
~

! Re incidental use, see Rundale v. The Del aware and Rariton

Canal Co. (1852) 55 U. S. 80, 93; Peacock v. Payne (1934) 1 Cal.
2d 104, 109; and SWRCB Order WR95-9 (1995) W.4186673 at p. 21.
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to the appropriation, control and use of waters within their
borders, except as nodified by the Col orado Ri ver Conpact or
other interstate agreenent.” 43 U S.C. §8 617g. A recent federa
decision confirnms a state's right to define the paranmeters of the
perm ssi bl e use of Colorado River water. The Arizona | egislature
defined artificial groundwater recharge as a legitimte use of

water within the state of Arizona. Central Arizona Irr. and

Drainage Dist. ("CAIDD') v. Lujan (D. Az. 1991) 764 F. Supp. 582,

592. The federal court concluded that such recharge was within
the "rmunicipal and industrial” use authorized by the federal
Central Arizona Project contract with the Secretary:

The al l ocation and preferences given to CAP water seens

to be within the exclusive province of the Secretary of

the Interior; once the preferences are already

est abl i shed, the possible uses of that water are

governed by state law. Consequently, the Secretary of

the Interior is authorized to allocate CAP water to M

users. Then M& wusers may use their water for any use

aut hori zed by Arizona |aw, including recharge.

Id. at 591.

Thus, because California | aw defines the conservation of
irrigation water as the continued use of water by the conserving
wat er right hol der pursuant to Water Code sections 1011, 1012 and
1017 (when transferred), and the use of water to mtigate the
conservation activity is either part and parcel of the

conservation use or a nmere incident thereto, there is no

566237. 01/ SD
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rel evance to the question whether the Law of the River would
permt or preclude the direct use of Colorado River water for a
Wat er Code section 1707 purpose. Conservation activities and

i ncidental use as defined under state |aw are not inconsi stent
with the expressly-permssible irrigation use of all of IID s
wat er right.

G. O her Mterial |ssues

In addition to the issues |isted above, the follow ng

matters al so are inportant enough to merit review by the SWRCB:

1. Salton Sea History
The Draft elucidates with sonme detail the ancient history of
the Salton Sea, particularly on pages 6-7. 1|n doing so, the
SWRCB apparently relies on apocryphal stories submtted by PCL.

However, 11D believes that such reliance is inappropriate.

First, such "evidence" is inprecise, suspect and uncertain as to
| ocation of the areas discussed. Second, the evidence subnmtted
was insufficient to contradict the federal court's decision in
United States v. Inperial Irrigation District (S.D. Cal. 1992)
799 F. Supp. 1052, 1057, which states:

During the 400 years prior to 1905, the Sea was
essentially dry except for occasional excessive
run-off resulting fromlarge storns.
Finally, 11D believes it is inappropriate to even hint that the
present Salton Sea -- caused solely by man- made acci dent and
sust ai ned by subsequent agricultural runoff -- nay be related to
any historical ponding in the general area known as the Salton

trough. As the SWRCB is fully aware, certain environnmental

groups desire to transfigure the current accidental Sea into a

566237. 01/ SD
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"Public Trust" resource, an issue which the SWRCB al ready rul ed
on earlier in the Order 88-20 proceedings and which it refused to
revisit here. Thus, there is no need for the Draft to include
ver bage that nay be taken out of context by those seeking to

i npose a public trust status on the Salton Sea.

Il D suggests that the SWRCB del ete the references to the
Salton Sea history, or re-describe it as the "contention" of
certain environnental groups, and then recite that the SWRCB
makes no finding that the Salton Sea has al ways been a navi gabl e
body of water, or that it was so at the tinme of California's
entry into statehood. 11D has illustrated this suggested
revision in its redline subm ssion.

2. Di smissal OF Protestants

On page 10, the Draft states that the protestants who did
not appear at the hearing have abandoned their protests and the
protests are dismssed. |I1D believes that this is the wong tool
to use. This decision, though non-precedental, is nonethel ess
bi nding on the parties. The protestants who did not appear at
the hearing subnmitted to the jurisdiction of the SWRCB and t hey
shoul d |i kewi se be bound. The approach of the Draft could | et
t hese protestants assert that they were not parties and thus are
not bound. 11D believes that the SWRCB should instead overrul e
the protests on the grounds that: (a) these protestants put on
no evidence in support of their protests; and (b) the protests
were basically duplicative of those by others which were
overrul ed. This would be anal ogous to a litigant who chooses to

answer a conplaint, and then not bother to show up for the trial.

566237. 01/ SD
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A court can properly enter judgnent in such circunstance. Code
of Civil Procedure 8 594. Further, such action is appropriate in
adm ni strative proceedings. See, for exanple, the D vision of
Wat er Resources decisions in Decision 3561-D105 (1926 Cal. Env.
Lexi s 20); and Decision 8442 D388 (1936 Cal. Env. Lexis 13).

Al so, 23 California Code of Regul ations 750, which deals with
prot est abandonnent, is perm ssive re dismssal ("my be
interpreted").

3. Fal | owi ng Language

The SWRCB is well aware of the political controversy
surrounding fallowing in IID. On the one hand, entities which
are not being asked to fallow and who will not experience its
i npacts -- such as MAD, SDCWA, and CVW\D -- are all for it, since
it allays sone concerns of the environnmental advocates and
reduces their economc obligations. On the other hand, fallow ng
neans j ob | osses and economi c disruption for the Inperial Valley.

1D takes issue with the statenment nmade by the SWRCB on

page 77 of the Draft that, "As sunmarized bel ow, the record

i ndicates that the econom c inpacts may not be as significant as
estimated by 1ID." (Enphasis added.) This phrase is repeated
agai n on page 78, final paragraph. This conclusion is not
supported by the evidentiary record. The only two econom cs
experts who testified before the SWRCB were Dr. Rodney Smith and
M. Spickard, both of whomtestified that in fact the socio-
econom c inpacts of fallowing would be significant. Dr. Smth
testified that the range of inpacts depended on the crops

fall owed, but did not testify that the | ower end of the range was

566237. 01/ SD
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not significant. Further, Dr. Smth testified that the study on
the two-year PVID test programresulted in a full mx of crops
being fallowed. There was no conpetent evidence offered to rebut
either of these two experts. Wile II1D does not m nd the SWRCB
stating that there are neasures that mght be available to reduce
job | osses, as the Draft does on pages 77-80, |ID objects to any
statenents which indicate that the record shows that such | osses
may not be significant. Since this is an area as to which the
SWRCB is seeking further study (p.80), it is appropriate to not
pre-judge the issue. Mre neutral |anguage should be utilized,
as suggested on the redline.

4. Extra 1, 000, 000 Acre-Feet From Conpact

The footnote 3 citation on page 15 is surplusage and should
be elimnated. There is no reason to potentially prejudice
California' s position by nmaking the footnote 3 conment.

5. Ef fect OF Conservation And Seven- Party

Agr eenent
There is no need for the SWRCB to state that "arguably”

certain things mght occur vis-a-vis CWD or MAD use of 11D
conserved water as stated on the top of page 18. This topic area
has been one of significant contest between the agencies, and
there is no need for the SWRCB to opi ne on what "arguably" m ght
occur when that situation is not at issue here. 1In the draft
redline, we alter this |anguage to show that this is an area of

di sput e between the agencies, but delete the |anguage beyond t hat

poi nt .

566237. 01/ SD
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above,

correction.

OTHER | TEMS THAT NEED TO BE ADDRESSED

but that the SWRCB should still

The followi ng are matters of

| ess inmport than those stated

review for possible

They are presented in table format for ease of

reference, with page nunbers in the Draft in the |l eft col um.

Or der Citation Statenment in I naccuracy (i.e., actual info

pg. Sour ce O der Re: in source cited)
(Party)

4 SVWRCB 1d Basics of the |Citation should be "SWRCB la -
(1rrb transfer. 1d" (to include origina
Petition) petition and anends, not just

2" anend)
4 1D 1a Ranp- up The Draft appears to

schedul e msinterpret 11D s ranp-up
schedul e. Reference should be
made to the chart provided on
page 21 of Jesse Silva's
written testinony, which
specifies the agreed ranp-up
schedule, with data pulled
fromthat chart. W have
attenpted to correct this in
the redline.

4 SWRCB 1b, SWRCB Citation should specify p.2 of
1d (11D) fi ndi ngs. SVRCB 1.

Il D d osing
Bri ef
pl3-16

6 PCL 2, p.6. |"Mjor" PCL 2 says "there was at | east

filling of a partial infilling" of Salton
Sal ton Trough | Trough at that tine.
occurred AD
1600- 1700
7 PCL 7 p.48 Smal | | agoons | No correspondi ng stat enment
found in PCL 7, p.48.

7 PCL 3 p.10, |In June of PCL pages only nention that in

18-19 1891 | ake was | 1891 the Col orado R ver flowed
30 m |ong, into the Salton Sink and
10 m wi de formed a | ake "several mles
and 6 ft deep [in length" (p.19)

566237. 01/ SD
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Or der Citation Statenment in I naccuracy (i.e., actual info
pg. Sour ce O der Re: in source cited)
(Party)
7 RT 1491, Evapor ati on RT p. 1491 says 5.78 ft/yr.
1499 rate is 5.78
(Krant z- ft/yr. RT p. 1499 says 5.70 ft/yr.
PCL)
8 |1 D 56, St or age No correspondi ng statenent
p.3.1-18 capacity of found in p.3.1-18.
(11D Draft USBR
PEI R for facilities is
BA) 60 MAF
10 None Pr ot est Draft omts SDCWA.
di sm ssal
agr eenent
reached
bet ween "I11D,
CWD, and
MAD"
18 11D 22 QSA wat er Citation should be 11D 22,
(QSA) budget s p. 9-11.
SDCVWA 15, Draft appears to have
33-36 (Co. I nadvertently left out MAD
Ri ver Board It says the QSA would cap IID
Wat er Use and CWD. It should al so say
Pl an) that MAD' s 4'" and 5'"
priorities are capped at
550, 000 and 662, 000,
respectively and MAD may
acquire all or a portion of
the 100 kafy that CWWD does
not use.
24 CRIT 9 Tr ansfer Order should al so note that
p.4-5 could reduce |BOR states no mitigation is
CRI T power required. See RT 460(1)-(11).
RT 451-52 generation by
(Gardner- 4 or 5%
CRIT)
26 1D 93 HCP Citation should be "Il D 93,
Attachnment A"
27 11D 55 Dr ai ns Citation should be "I1D 55,
p.3-2.128 p.3.2-128"
28 RT 675, 921 |Salinity Citation to RT p.675 should be
(Eckhar dt - rising 675-676.
[1D)

566237. 01/ SD
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Or der Citation Statenment in I naccuracy (i.e., actual info
pg. Sour ce O der Re: in source cited)
(Party)
28 1D 55 Aver age TDS TDS figures in Draft don't
p. 3. 1-56 inlIDdrains |match up with figures in table
is 2245 ng/l; |[3.1-4 on DEIR p.3.1-56. DEIR
tabl e shows:
New and Al anp
river water New River at Salton Sea is
from Mexi co 2,997,
is 3542 ng/|.
Alanb River at Salton Sea is
2,458
New Ri ver at Mexico is 3,894,
and
Alanb River at Mexico is
3,191.
28 RT 675, 922 |Flow to Sea Ctation to RT p.675 should be
(Eckhar dt - averages 2727 | RT p.676.
I 1 D) mg of
salt/liter
and
i ncreasing
29 CRWXCB 1 Sel eni um CRWXB Exh. 1 does not have 6
p. 6 pages.
Ctation should refer
generally to CRAM)CB Exh. 3.
29 64 Fed Reg USEPA The material cited does say
58409 sel eni um that EPAis revising its
(1999) criterion is |freshwater standard, but does
5 ug/L for not say what the standards
freshwat er currently are. Thus, the
and 7 ug/L Order needs an additional
for saltwater |citation explaining where it
but EPA is found the 5 and 7 ug/L
revising the |[figures.
freshwat er
st andar d.
30 1D 93, pp. |Tail and tile |The pages cited are incorrect.
A-2 -- A3 wat er Citation should be "1 D 93
p. A2-3 to A2-4"
31 Tabl e 3. 2- Salinity and Citation should be Il D 55,
39 of the veget ati on. p.3.2-115, table 3.2-39.
EIR (11D)
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Or der Citation Statenment in I naccuracy (i.e., actual info
pg. Sour ce O der Re: in source cited)
(Party)
36 PCL 17, p.1 |Inportance of |This citation seens
Sea i nappropriate as PCL 17 is a
critique of NAS and CORI
reports on Mono Lake. Page 1
of that exhibit does not
support the statenents made in
the Draft.
36 PCL 1, p. 4 Birds at Sea Citation should be "PCL 1,
p.2"
38 RT 1282 Sea salinity 1282 says salinity will rise
(Brownlie- is 45 ppt and |1 ppt every 4 years if inflow
SSA) rising 1 ppt conti nues at an average of
every 4 years |1. 34.
40 DOVNV2 p.3 Loss of fish DOW 2, p.3 does not discuss
for birds, the inpacts on birds.
| oss of
general bird
habi t at
43 | bi d, Sea Ctation should be
8§ 101(b)(A) |evaluation "§ 101(b) (1) (A"
[ Sea
Recl amat i on
Act ]
44 SSAlp 4 Sea SSA 1, p.4 does not refer to
Recl amat i on the Secretary's obligation or
Act requires |failure to submt a study to
Secretary to | Congress.
submt study
to Congress
and Secretary
has not done
So.
45 11D 55 SSHCS and Ctation should also refer to
p. 3. 2-147 tilapia 11D 93, p.A3-25
46 Figure 3.3- |Salinity Shoul d add citation reading
6 of the “"11D 93 p. A3-23, Figure 3.3-6"
EIR (11D)
46 Figure 3.3- |Elevation Shoul d add citation reading
7 of the “11D 93 p. A3-24, Figure 3.3-7"
EIR (11D

566237. 01/ SD
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Or der Citation Statenment in I naccuracy (i.e., actual info
pg. Sour ce O der Re: in source cited)
(Party)
54 1D 55 Vari ati on of The cited section discusses
p.3.1-11 Co. River stabilization along the River
rat her than variation (maybe
refer to 11D 55 p.3.2-14
i nst ead)
54 1D 55 Normal i zation |Refer also to I D 55 p. 3. 2-14.
p.3.2-14 of River
58 Il D 93a Growt h Ctation should sinply be
p. 6-1 forecasts are |"lbid" as previous citation
based upon (SDCWA 39, p.5) does provide
birth, death, |[the relevant information.
etc.
72 Audubon 18 Fal | ow ng The pages cited do not discuss
p.21-22 fallow ng.
77 fn|WC 1725(b), | SWRCB WC 1725 has no subdi vi si on
18 1736 transfer (b) and its content matter
approval doesn't relate to when the
SWRCB shoul d approve a
transfer.
78 1D 65 p.9 700 j obs 1D 65 says between 700 and
created by 900.
1D 55 non-
p.3.14- 17 fall ow ng. 1D 55 (DEIR) says 710.
to 18
78 RT 2554, Economi ¢ Citation should be 2615-2617
2615- 1617 I npacts less |(not 1617).
( SDCVWA) if e.qg.
al fal fa hay,
fall owed
79 RT 1016, Reduce 1016 says soil type would be
1049 fal |l owi ng one factor farnmer would
(Smth-11D) [|inpacts by consi der in deciding whether
fal |l owi ng to fallow.
| ess

productive
soils
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Or der Citation Statenment in I naccuracy (i.e., actual info
pg. Sour ce O der Re: in source cited)
(Party)
79 SDCWA 48 PVI D wat er Draft says the MAD/ PVID
p. 2 fallow ng programresulted in
wat er savi ngs of 186, 000 af a.
This is incorrect. SDCWA 48
says the programresulted in a
savi ngs of 186,000 acre feet
over two years.
80 PCL 31 p.i PVID 57 | ost Both the PCL and SDCWA sources
j obs said the PVID program caused
RT 2622 the loss of 52 full-tinme and
(Under wood- 7 part-tinme jobs.
SDCWA)
The RT citation should be
pages 2622-23
80 Stats 2002 Draft lists 3 |SB 482 § 9 lists 4 elenents
ch 617 8 9 el enment s which report is required to
whi ch report eval uat e:
is required
to eval uate:
(1) nature and extent of
(1) nature econom ¢ i npacts of fallow ng
and extent of [in Inperial related to the
econom c QCA;
i npacts of
fallowing in (2) neasures taken by IIDto
| mperi al m nimze inpacts;
related to
the (GA; (3) whether and to what extent
fund provided to IID for the
(2) measures transfer under the QSA,
taken by 11D |together with any other funds
to mnimze made avail able for these
i npact s; pur poses would mtigate
econom c i npacts.
(3) extent to
whi ch funds (4) the anmount of any
i n excess of additional funds required to
funds mtigate the econonic inpacts.
recei ved by
1D for
transfer may
be necessary
to mtigate
economni ¢
I npacts.
81 11D 55 Fi el d habitat | Page nunbers incorrect.
p.3.2-49 Should cite to p.3.2-50 to 51.
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Or der Citation Statenment in I naccuracy (i.e., actual info
pg. Sour ce O der Re: in source cited)
(Party)
81 1D 55 Drai n habitat | Page nunbers incorrect.
p.3.2-34 Should cite to p.3.2-23 to 24.
84 RT 3166 Sea fl oodi ng 3166 says if Sea were dropped
(Eckhar dt - m ght be 3 feet the danger of flooding
I 1 D) resol ved if woul d depend on the size of
Sea were to the flood event and
drop 3 feet condi tions; wave action
regularly raises the Sea at
the dikes by 3 feet.
85 SB 482 § 7 SB 482 wi || Should cite specifically to
amend WC 1013 | 8§ 7(d).
to protect
D s water
rights from
forfeiture
86 RT 915-16 Measuri ng RT 915-16 says neasuring
( Eckhar dt - devi ce for device is rated within 3-5%
I 1 D) 11D accuracy range

di ver si ons
has

si gni fi cant
mar gi n of
error
relative to
vol une of
wat er

di vert ed.
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V.

CONCLUSI ON

1Dl ooks forward to working with the SWRCB and the parties

to finalize an Order by which the transfer and rel ated

transacti ons nay nove forward.

to comment .

Dat ed:

566237. 01/ SD

Cct ober

12, 2002

|1 D appreci ates the opportunity

ALLEN MATKI NS LECK GAMBLE &
MALLORY LLP

By:

DAVID L. OSI AS
Attorneys for Petitioner
Imperial Irrigation District
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