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INTRODUCTION

The San Diego County Water Authority (SDCWA) requests that the State Water Resources
Control Board (SWRCB) approve the Amended Petition for Approva of Long-Term Conserved Water
Transfer (Amended Petition) and clear the path for the timely and successful implementation of the
Cdifornid s Colorado River Water Use Plan (Cdifornia Plan).

The benefits of implementing the Cdifornia Plan to Cdifornia are overwheming while the
consequences for faling to succeed with timely implementation are literaly catastrophic to Cdifornia's
economy and our exigting quality of life. A consgtent gpplication of exigting law and afair condderation
of the record developed in this case, compdls the conclusion that the SWRCB should agpprove the
Amended Petition and issue the findings requested by the parties to the Protest Dismissa Agreement
(PDA).

The Colorado River is a shared resource. Cdifornia does not have the ability to act done and
without regard to demands of the other Colorado River Basin States or the United Statesgovernment. For
the better part of a century, legidative measures, agreements among various stakeholders and judicial
precedent have joined to create a vast web of rights and obligations often referred to as the “Law of the
River.” Despitethe apparent lack of aconsensusin al quartersregarding the precise meaning of the*Law
of the River,” it is presently beyond dispute that Cdifornia has neither the first or the last word on the
subject. It does, however, have the power to control its destiny.

Cdifornia has long held a subgtantid interest in the subject matter of this proceeding. It has an
interest in maximizing reasonableand beneficid useof weater, involuntary water transfers, in the coordinated
adminigration of water rights and the efficient use of water in accordance with Article X, Section 2 of the
Cdifornia Condtitution. It hasadirect and paramount interest in the CdiforniaPlan for the Colorado River.
(Wat. Code § 12560(b).)

The SWRCB identified severd “Key Issues’ for the hearing on the Amended PetitioninitsRevised
Notice of Hearing dated February 5, 2002. This Closng Brief responds to those key issues in detail
below, but firgt, afew sdient points deserve specid emphass.
mn
mn
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A. SUMMARY OF BENEFITS

The Cdifornia Plan will dlow Cadliforniato maintain its present supply of Colorado River water
agang threats by the other states and the United States Government to reduce Cdifornia susetoitsbasic
legd entitlement of 4.4 million acre-feet per year (MAFY'); about 800,000 acre-feet (AF) less than its
present use. In fact, the genesis of this Amended Petition is the 1998 Transfer Agreement between the
Imperid Irrigation Didrict (IID) and SDCWA (Transfer Agreement), which is the lynch-pin of the
CdiforniaPlan. The CdiforniaPan iscomprised of a series of related agreements, the most notable of
which are the Trandfer Agreement and Quantification Settlement Agreement (QSA) between 1ID, the
Metropolitan Water Digtrict (MWD) and the Coachella Vdley Water District (CVWD).

While the SWRCB'’sreview of this Amended Petition is grounded in Water Code Section 1735
et seg., it should not be consdered in isolation from the unique context inwhich it ispresented. Onitsface,
the Amended Petition contemplates the conservation of up to 300,000 acre-feet per year (AFY) by 11D
and the transfer of up to 200,000 AFY of the conserved water to SDCWA. In context of the extensve
record in this case and the implementation of the Cdifornia Plan, it means much more.

1. Continuation of Colorado River Water Deliveriesto Californiain Excess
of itsBasic Entitlement to 4.4 MAFY

The water appropriated by MWD from the Colorado River has been dedicated to apublic usein
accordance with the provisons of Article X, Section 5 of the Cdifornia Congtitution. It has been applied
to support existing municipa and industrid uses on the coastd plain for decades. An entire economy has
grown up relying upon the Colorado River supply. The fallure to continue this important resource would
harm dl Cdifornians.

Maintaining the existing leve of deliveries serves to dampen the demands of Southern Cdifornia
on other imported water supply projects. Cdiforniaispresently using approximately 800,000 AFY more
than its basc entitlement of Colorado River water. (SDCWA Exh. 15, at 78; SDCWA Exh. 16, at 4.)
By most estimates, Cdiforniais dready short of water and it Smply does not have 800,000 AF to spare.

The loss of 800,000 AF of water would do more harm to Cdifornia, its people and economy than any
other suite of actions presently within contemplation.

2. Coordinated Water Rights Administration Among California Colorado
River Usersand Increased Efficiency of Use.
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Cdiforniahaslong held astrong interest in the coordinated administration of water use and water
rights. Coordinated water use results in increased efficiency and facilitates the maximum beneficid use of
water among competinguses. (InreWatersof Long Valley Creek Stream System (1979) 25 Cal.3d 339,

355-57; People ex rel. State Water Resources Control Bd. v. Forni (1976) 54 Cal.App.3d 743 [126

Cal.Rptr. 851].)

Under the QSA and the Amended Petition, previoudy unquantified agriculturd priorities will be
quantified; abenefit traditiondly only associated with adjudication. Assuch, the prioritiesand entitlements
of dl users are made more certain. In the arid west, increased certainty is equated with prudent

management and moreefficient use. (Inre Watersof Long Valey Creek Stream System (1979) 25 Cal.3d

339, 355-57; Arizonav. Cdifornia (1983) 460 U.S. 605, 620 [103 S.Ct. 1382].) In addition, a

comprehensive and elaborate system of agreements among Colorado River users will ensure an agreed
upondistribution of Colorado River water by the Secretary of the Interior (Secretary). The State sinterest
inefficient adminigtration of water should be nolessimportant smply because Colorado River management
is shared with the Secretary.

3. More Efficient Use of Water by All California Colorado River Users

Much has been made as to whether 1D’ s proposed conservation program will increaseirrigation
efficdency. While SDCWA supports continuing improvements in irrigation efficiency by 11D and proper
records and protections for its efforts, conservation and more efficient use will result in conserved water
through falowing.

Irrigation inefficiency is not the only meaning of waste contemplated by Article X, Section 2 of
the Cdifornia Condtitution. In many ways, the QSA and the Cdifornia Plan function as a “physica
solution” among the exigting users of Colorado River water. Through the Transfer Agreement and the
QSA, potentialy competing clamsto Colorado River water are resolved with the consent of 11D, MWD
and CVWD aswdl asthe State of Cdiforniaand the Secretary. Through consensud adjustments among
competing clamants to Colorado River water, scheduling of water use and transfer agreements, historical
practices are adjusted and existing resources are stretched further. Indeed, in WR 88-20, the SWRCB
once ddiberated the prospect of an imposed physical solution. (In re Waste and Unreasonable Use
(1988) WR 88-20, at 54-55.) Given the comprehensive support for the QSA and Transfer Agreement
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among the Colorado River users, the once contempl ated hypothetica physica solutionisnow bothred and
voluntary.
4, Resolution of Competing Claims Among Colorado River Users Under
Terms Acceptableto All Vested Rights

The Amended Petition is aso unlike the garden variety transfer or change petitions that find their
way to the SWRCB for other reasons. Inthiscase, thereisabasisfor agreement among the vested water
right holders that might otherwise be impacted by the Transfer Agreement. There is aso the basisfor an
agreement with the Secretary of the Interior that would ensure the coordinated delivery of water. The
consent of the other Colorado River Basin gates to dlow Cdifornia to continue to receive surplus
Colorado River water during a15-year “ramp up” period for the Cdifornia Plan dready existsthrough the
Secretary’ s publication of Surplus Criteria guiddines.

Because of the complexity of the overlgoping interests and rel ationships, the Cdifornia Department
of Water Resources (DWR), the Petitionersand othershave spent yearsattempting to achieveaconsensud
approach for implementation of the CdiforniaPlan. The Legidature adopted specid legidaiontofacilitate
an agreement between SDCWA and MWD for the transportation of water from [1D to SDCWA in 1997.
(See Wat. Code § 1812.5.) It hasdso previoudy authorized the expenditure of $200 million toward the
lining of the All-American Cand (AAC).

The PDA continues the momentum and embodies a settlement among competing clamants to
Colorado River water. The law haslong favored the policy of settlements and compromise. Indeed, the
very process and procedure of change petitions before this SWRCB is designed to encourage settlement
of disputes prior to hearing. Inthiscase, the partiesto the PDA took this chalenge serioudy and they have
managed to succeed in their efforts.
mn
mn

B. THE EVIDENCE SUPPORTS THE REQUESTED AND STATUTORY
FINDINGS

1. There Is No Substantial Evidence That SWRCB’s Approval of the
Amended Petition Will Causelnjury to Any Legal User of Water

SB 304437 v1: 007710.0011 4 Petitioner SDCWA's Closing Brief




HATCH AND PARENT
21 East Carrillo Street
Santa Barbara, CA 93101

The record does not reflect a Sngle substantiated claim of lega injury on vested rights grounds.
Conggent with the State policy of facilitating voluntary transfers, 11D and SDCWA have reached a
consensud arrangement for thetransfer of conserved water and a so secured the support of junior priorities.
The Conservation and Transfer Project will be carried out with the consent and support of the MWD and
the CVWD, twojunior priority rightsto Colorado River water. By written agreement, MWD and CVWD
have pledged their support for the SWRCB' s gpprova of the Amended Petition.

2. If the Amended Petition Is Approved, 1D Has Agreed to Quantify its
Water Useat 3.1 MAFY

[1D holdsapermit to use the Colorado River. In accordancewith the Seven-Party Agreement and
its contract with the Secretary, 11D holds the third priority of use of an agriculturd entitlement of 3.85
MAFY. However, theamount to thellD entitlement isnot quantified. In someyearsit has used morethan
3.1 MAFY and in some years, it has used less. If the Amended Petition is gpproved and the QXA is
implemented, 11D will agree to quantify its gppropridiverightsa 3.1 MAFY. Accordingly, there will be
afixed number of AF against which the Secretary will reduce deliveries of water to 11D and whereby the
SWRCB and others can be assured that 11D hasreduced itsuse of water in an amount equa to thetransfer.

3. The Secretarial Implementation Agreement Guarantees Successful
“Conservation” by 11D

Colorado River water is delivered among the various right holders in Cdifornia pursuant to
agreements with the Secretary. In this case, the proposed Secretarid Implementation Agreement
(Implementation Agreement) will result in alegd guarantee that the precise quantities of water pledged for
transfer will be met. Once al the necessary approvals are issued, the Secretary will agree to ddliver
Colorado River water as provided in the Implementation Agreement. Therefore, 11D will be required to
reduce its diverson and use below the quantified amount of 3.1 MAFY, without regard to whether its
chosen conservation program actually mesets its projected targets in any given year. In other words, 11D
is promising the success of its program and the Implementation Agreement isthe legd instrument that will
guarantee the promise.

4, Given That 11D Accepts Responsibility for the Success of the Conser -
vation Program under thel mplementation Agreement, it iSReasonablefor

the SWRCB to Allow 11D the Discretion to Develop the Specifics of a
Conservation Program That |sBounded by its Commitment to Quantify at
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3.1 MAFY and Reduceits Use by the Amountsto be Made Available to
SDCWA and CVWD/MWD

With 11D’s commitment to quantify, and the Secretary’ s duty to deliver water in accordance with
the Implementation Agreement, it is reasonable to leave the precise methods of conservation to the
discretion of 11D s0 long as it does not engage in permanent falowing. 11D therefore retains maximum
flexibility in meeting the customized needs of its community without injuring any legd user. The
Implementation Agreement assures 11D will receive aspecific quantity of water irrespective of the specific
mix of conservation measures ultimately chosen by 11D.

Likewise, to the extent that the conservation portion of this project would cause a foreseeable,
unreasonable effect on fish and wildlife through its gpproval of the Amended Petition, the SWRCB can st
parameters of a conservation program o as to assure that if the Conservation and Transfer Project
proceeds, it will mitigate any unreasonable impacts on fish and wildlife. In thisregard, the HCP servesto
maintain flows to the Sdton Seain amanner consstent with the “no-project” condition.

5. Delivery of theWater to SDCWA Will Be Accomplished viaan Exchange
That Relies Completely upon Existing Facilities

SDCWA plansto take ddivery of the water conserved by 11D through an exchange and without
the congruction of any new facilities. Theddivery of thewater to the SDCWA under the Implementation
Agreement will be accomplished through an exchange of water with MWD and use existing fadlities,
induding the Colorado River Aqueduct (CRA). There has been no credible testimony that the act of
exchange or transportation of the water to SDCWA will cause injury to alegd user of water or any
instream use.
mn

C. ADDRESSING CONCERNSOVER THE METHOD OF CONSERVATION

Concerns over the Conservation and Transfer Program expressed to various parties to the
proceeding are fairly grouped into four categories: (1) effects on fish and wildlife; (2) growth inducement;
(3) socioeconomic impacts within Imperid County; and (4) the economics of the conservation program.
Only one of these, injury to fish and wildlife, can be consdered a traditiona water rights matter. In this

case, the evidence of such effectsistenuous, at best.
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1 To Deny thePetition, the Alleged Unmitigated Effectson Fish and Wildlife
Must be Unreasonable. Any Unmitigated Effects on Fish and Wildlife
M ust beBalanced Against theBenefitsof the Transfer Agreement and the
QSA.

A fair consderation of the record reflects that the Conservation and Transfer Project will not
unreasonably affect fish, wildlife or other indream uses. Generdly, the dlegationsarethat, if unmitigated,
on-farm consarvation effortswill cause reduced inflowsinto the Salton Sea, raise sdinity and unreasonably
impact fish and wildlife. The extent of that effect, however, is dependent upon a number of variables,
including the method of conservation ultimately selected by 11D.

The dleged injury to fish and wildlife is atributable generdly to lowering eevations of the Salton
Seaasconsarvation programsareimplemented. However, impactsto fish, wildlifeand other instream uses
are fully mitigated with implementation of the proposed HCP so long as the selected method of
conservation isfdlowing. Further, if atemporary/rotationa falowing program isemployed asthe method
of conservation, potentidly sgnificant air quality impacts could be reduced to less than sgnificant levels.

Assumingfor purposesof argument that the record doesdemonstrate the existence of ameasurable
injury to fish and wildlife, that fact done is not sufficient to deny the Amended Petition. Water Code
Section 1736 provides that the effect must aso be unreasonable. A determination of what impacts are
“unreasonable’ requires a comparative condderation of the rdevant benefits described above in addition
to an gppreciation of the peculiar ganding of the fish and wildlife uses that may be adversdy affected by
IID’s conservetion efforts.

In the ingtant case, it isimportant to note that thelocus of daimed injuriesto fish and wildlifeisthe
Salton Sea, an atificid water body — not instream uses in the Colorado River. Thereis no credible
evidence that the exchange of water through existing facilitiesthe CRA or the temporary fluctuation in flow
rates in the Lower Colorado River (LCR) will cause unmitigated injury to fish and wildlife and other
instream uses.

Thefact isthat the prior diversonsby 11D have been, asto the Colorado River system, completely
consumptive. The Colorado River itsalf does not receive any return flows from I1D’swater use.

a. The Salton Sea Is an Artificial Body of Water Comprised of

Foreign and Non-native Source of Imported Supplies from the
Colorado River
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The Salton Sea was initidly filled by a flood event and a discharge from the Colorado River.
Moreover, the very existence of the Seq, at least for thelion’ sshare of the last century, is dependent upon
the quantity of orders of Colorado River water made by 11D and the water conservation practices of its
farmers. 11D is under no contractua obligation to order water from the Secretary, and 11D’ s customers
are under no contractua obligation to order water from I1D. Thus, 11D’ s diversions from the Colorado
River, subject to the limitations prescribed by the law of Seven-Party Agreement and other aspects of the
Law of the River, are wholly within 11D’ s discretion.

b. As the Importer of Foreign Water, |1D Cannot Be Compelled to
Continue the Importation and Discharge of Foreign Water for the
Benefit of Third Parties
A junior gppropriator cannot compel an appropriative right holder to continue the importation of

foreignwater or claminjury if theimporter optsto reclaim or recapture the return flow and sdll it to another

user. (Stevens v. Oakdae Irr. Digt. (1939) 13 Cal.2d 343, 348-53; City of Los Angelesv. City of San

Fernando (1975) 14 Cal .3d 199, 259-61; Haunv. DeVaurs (1950) 97 Ca.App.2d 841, 844.) Similarly,

riparianright holders have no right to use return flow from foreign water becauseriparian right holdershave
no right to usereturn flow from foreign water. Riparian rights extend only to the natural flow of the stream.
(Blossv. Rahilly (1940) 16 Cal.2d 70, 74-76.)

If the SWRCB wereto require 1D to reclaim return flows to mitigate alleged injuries to fish and
wildife as a condition of gpproving the Conservation and Transfer Project, then fish and wildlife in the
Salton Seawould acquire aright to an abandoned imported supply and as such achieve a higher sanding
thanany other water right presently recognized under Cdifornialaw. Accordingly, aconstruction of Water
Code Section 1736 in amanner that compels 11D, an appropriative user, to maintain the importation and
discharge of aforeign water supply for the benefit of instream uses should be carefully consdered and
cautioudy applied.

C. The Degreeof Impactson Salton Sea Elevations, Salinity and Thus
Fish and Wildlife Are Dependent on the Form of Conservation
Selected by 11D
The record reflects that the alleged adverse impacts to non-fish and wildlife resource aress, such

as ar quality, are dmogst exclusively related to the form of conservation to be pursued by IID. If
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temporary/rotationd falowing were employed as the preferred method of on-farmconservation, impacts
would be dramaticdly reduced.

d. Any Effects on Fish and Wildlife That are Attributable to the
Transfer Can be Fully Mitigated by I mplementation of the HCP

The SWRCB may condition its gpprova of the Conservation and Trandfer Project to maintain
inflows into the Salton Sea at anamount generdly equivdent to the“no project” dternative set forthin the
EIR/EIS. As a consequence, Salton Sea eevations would approximate existing conditions but for
implementation of the Conservation Project.

This conditiona approva would still alow 11D the discretion to implement an “on-farm” con-
servation program that includes temporary/rotationd® fdlowing in addition to implementation of the
proposed Habitat Conservation Plan (HCP) and subsequently file its conservation program and fdlowing
planwith the SWRCB in accordance with Water Code Section 1011(a) and as requested in the findings
enclosed. (See Attachment “A” to this Closing Brief, incorporated herein by this reference. Attachment
“B"to this Closing Brief, aso incorporated herein by this reference, is a restatement of the Proposed

Findings and Conclusions of Law with supporting citations to the record.)

2. Consistent SWRCB Precedent Reserves Consideration of Growth
I nducement Impactsto the Local Planning Agency
The subject of growth inducement remains ared-herring. The SWRCB has consistently refused
to enter the debate over growth inducement in administration of itswater rights. No good reason has been
presented for it to depart from that precedent in this case.
3. Socioeconomic Impactsare Not a L egally Recognizable Form of Injury
There is no reported case or SWRCB decision that requires either conservation or transfer to
mitigate for socioeconomic impacts. Thereis no fair or reasonable standard to compare the impacts or

benefits againgt bad public policy. Not even the Cdifornia Environmentd Qudity Act (CEQA) requires

y Partiesto this hearing have used avariety of termsto refer to afalowing program that includesthe
fdlowing of individua parcels for some period of time and in some manner other than the permanent
retirement of land. For ease of reference only, falowing, as discussed herein, is referred to as either
rotationa falowing or permanent falowing.
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an anaydis of socioeconomic impacts that may be attributable to the Conservation and Transfer Project.

Moreover, the aleged impacts are directly associated with only one possible method of con-
sarvation, permanent falowing, not the transfer of water per se. Findly, it is not such a question of
compensation provided to address socioeconomic impacts asit isaquestion of how it isdivided. Other
important congderations include the following:

@ The water is not a native supply to the Salton Seaand is dependent upon

[1D’s orders of Colorado River water;

(b) The trandfer is voluntary between two public agencies,

(© [1D has discretion to design a conservation program with the input of the

entire community, induding Imperid County;

(d) 11D will bewell compensated for conserving the water; and

(e Lessthan 10 percent of 11D’ s water will be transferred.

The SDCWA waswilling to provide billions of dollarsto fund farm efficiency improvementsby 11D
and itsfarmers. If atemporary/rotational fallowing programis pursued, the hard costs of conservation are
reduced, thereby leaving sufficient funding, if necessary, to mitigate for any socioeconomic impeacts. 11D,
with its popularly elected Board of Directors, iswdl Stuated to make that determination. The method of
alocating measures by alocad government agency is, however, apolitica question.

4, The Absence of the Conservation Program Specifics Are by Design and
Subject to Cure Before the Project Proceeds

Some concern has been expressed that the actud details of the conservation program have not
been established. The present ambiguity isby design. 11D hasreserved its discretion to design aprogram
that will entice enough participants. 11D intends to provide greater specifics if the SWRCB has granted
goprovd. It will customize the program to meet the specific needs of itsfarmers and addressthe concerns
of the greater community. For the SWRCB' s purposes, the Implementation Agreement assuresthat 11D’s
deiveries will be reduced by the amounts provided therein and that an equivaent amount of water will be
made available to SDCWA and CVWD.

. PROCEDURAL HISTORY
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The events that have contributed to the formulation of PetitionerS Amended Petition date back
over 100 years. A summary of those essentiad milestones in the development of the Law of the River,
[1D’ swater rights, 11D’ sconservation programs, and the need to reduce California s Col orado River water
useto 4.4 MAFY follows below:

A. IID’S PERMITTED WATER RIGHTS AND SUMMARY OF THE DEVEL-
OPMENT OF THE LAW OF THE RIVER

1. The Seven-Party Agreement Priority System

Cdifornia’ s Colorado River supply is limited to a basic apportionment of 4.4 MAFY. In 1931,
the Cdifornia agencies using Colorado River water entered into the Seven-Party Priority Agreement in
which they dlocated Cdifornia' s 4.4 MAF among the right holders and prioritized each user’s shares.
Allocation was dso made of amounts in excess of 4.4 MAFY in the event that surplus water or unused
gpportionment of other satesisavalladle. Priorities 1 through 4, if fully utilized, account for 4.4 MAFY.
Allocation volumes for each diverter are not specific within agriculturd Priorities 1-3 and 6, but they are
quantified with an aggregate maximum limitation. Thet is, the individud diverters do not have exact
apportionments, but the sum of their respective gpportionments are capped a an aggregate, maximum
amount. For example, first priority goesto Pados Verdes Irrigation Digtrict (PVID) for water needed to
irrigate 104,500 acres; second priority goesto the Y umaProject to irrigate up to 25,000 acres; and third
priority goesto IID to irrigate lands in the Imperid and CoachellaVdleys. 11D shares priority 3aand 6a
withCVWD.® Together, agricultura Priorities 1 through 3 total 3.85 MAF of the 4.4 MAFY Cdifornia
share. Thereisno further written divison of the first three priorities right to the use of the 3.85 MAFY.
(SDCWA Exh. 4, at 4.)

Thislack of further quantification makes it difficult to develop and implement cooperative water
supply programs and can cast uncertainty as to water supply reliability, thereby limiting the ability of dl

2/ Over the years, common law, federd and Sate laws, interstate compacts, an internationd treaty,
court decisons, federd contracts, federa and stateregul ations, and multi-party agreementshave devel oped
to collectively govern the use of the Colorado River. Thisbody of law iscommonly referred to astheLaw
of the River.”

3/ In 1934, 11D and CVWD executed a compromise agreement whereby CVWD agreed to
subordinate its Colorado River entitlement in perpetuity to 11D’ s entitlement.
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usersto plan, finance and implement the necessary programsto meset future water supply and management
needs. Thus, the need for quantification of the third priority’s rights to the Colorado River and
accommodation of unresolved differences among those users precipitated the development of the QSA.
(SDCWA Exh. 3, a 3; RT, at 139:24 - 140:18.)

Thefourth priority right to 550 KAFY isheld by MWD. Thisisthelagt priority within Cdifornia's
annua basis gpportionment of 4.4 MAFY. MWD aso holds thefifth priority to 662 KAFY, whichisin
excess of Cdifornids annua basc gpportionment. (SDCWA Exh. 4, a 4.) The maximum amount of
Colorado River water rights under the Seven-Party Agreement, except for an undetermined amount in
Priority 7, iIs5.362 MAF, or 0.962 MAF more than Caifornia s total basic apportionment of 4.4 MAF
inanorma year. Therefore, diversion of morethan 4.4 MAF under Priorities 5a, 5b, and 6 are dependent
on surplus water being available, or on Arizona or Nevada not diverting their full gpportionments.*

2. [ID’sWater Rights

Following execution of the Seven-Party Agreement, between 1933 and 1936, 11D filed eight
Cdifornia gpplications to gppropriate water pursuant to the Cdifornia Water Commission Act. 11D filed
these applications without waiving its rights as a pre-1914 appropriator,> and the applications sought,
through state proceedings, rights to the same quantity of Colorado River water as had been origindly
appropriated by 11D’s predecessors-in-interest -more than 7 MAFY. However, the applications also
incorporated the terms of the Seven-Party Agreement, thus incorporating the gpportionment and priority
parameters of the Seven-Party Agreement into 11D’ s appropriative applications. Permit 7643, which is
the subject of the Amended Petition, among others, was granted in 1950.

4/ The 1964 Decree entered in Arizonav. Cdifornia provides the Secretary with authority to make
avallable water gpportioned to but unused by astate during aparticular year for consumptive usein another
Lower Divison date. (Arizonav. Cdifornia(1964) 376 U.S., at 340.) Such apportionment doesnot give
any right to the use of that water in subsequent years. Cdiforniahas been the beneficiary of this provison
inthat it has historically been dlowed to divert water that was alocated to but not used by Arizona and
Nevada. Specificaly, MWD has been able to take advantage of its fifth priority right as aresult of the
availability of surplus water and Colorado River water gpportioned but unused by Arizona and Nevada
and as areault, over the last ten years, Cdifornia has diverted upto 5.3 MAFY from the Colorado River.

5/ A detailed description of 11D’ s Cdifornia gppropriative rights, initiated in 1885, is st forth in the
Petition at page 13 and isincorporated herein by this reference.
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In short summary, 11D has senior water rights to the Colorado River established under state law,
whenCdiforniaislimitedto 4.4 MAFY, intheamount of 3.85 MAFY minustheamountsused by Priorities
1 and 2. Although Priorities 1 and 2 are not fixed quantities, the average annua usefor Priorities1 and 2
(minus return flows) is gpproximately 420,000 AFY, leaving approximately 3.4 MAFY for use by I1D.

B. DEC. 1600 AND WR 88-20

[1D’s initid interest in developing water conservation and transfer projects was a response to
proceedings before the SWRCB in the 1980s regarding 11D’ s use of water. In both Decision 1600 and
WR Order 88-20 (In the Matter of Alleged Waste and Unreasonable Use of Water by Imperial
Irrigation District (1984) Dec. 1600 and In the Matter of Alleged Waste and Unreasonable Use of
Water by Imperial Irrigation District (1988) Ord. WR 88-20), the SWRCB ordered 11D to develop
and implement a meaningful water conservation plan. It consdered the prospect of a voluntary
conservation program and the impostion of a physica solution.

In response to an investigation by DWR prompted by aletter by John EImore, afarmer, dleging
misuseof water by 11D, the SWRCB indtituted itsown investigation. (Dec. 1600, & 1.) The SWRCB held
hearings pursuant to Title 23, Section 4004 of the Cdifornia Code of Regulations (C.C.R). It concluded
that 11D’ sfailure to implement additiond water conservation measures was unreasonable and would be a
misuse of water in contravention of both Caifornia Statute and Congtitution. (Dec. 1600, at 31.) The
Board ordered 11D to develop water conservation measures that would assst in reducing the amount of
water lost, whilenot limiting the amount of water necessary for irrigation and leaching of fidds. (Dec. 1600,
at 31)

In March, 1988, after a series of judicid proceedings initiated by 11D relating to the SWRCB's
jurisdiction over 11D’ s water usage under pre-1914 rights (WR 88-20, at 1-2), SWRCB hearings were
held torecelveevidenceregarding 11D’ scompliance with Decison 1600. Later that year, the Board issued
itsruling in response to these hearings in Order WR 88-20. (WR Ord. 88-20, a 2.) The Board found
it imperative that 11D establish a definite schedule for the implementation of a comprehensve water
conservation plan and begin thisimplementation as soon as possible. (WR Ord. 88-20, a 20.) 11D was
required to submit a plan including measures sufficient to conserve a least 100,000 AFY by January of
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1994. In addition, the Board found that the conservation of 367,900 AFY was a reasonable long-term
god which will assist in meeting long-term water demands. (WR Ord. 88-20, at 21.)

C. 1998 1ID/IMWD AGREEMENT

In response to the above-referenced directive to 11D to submit a plan for the conservation of at
least 100,000 AFY of water, in 1988, 11D and MWD entered into an Agreement for Implementation of
a Water Conservation Program and Use of Conserved Water (1988 1ID/MWD Agreement) which
provided for MWD to bear the costs of various conservation projectsimplemented by 11D withinthe 11D
water service area. (11D Exh. 15, at 3.) Ascompensation for these costs, MWD isentitled to divert from
the Colorado River an amount of water equa to the amount conserved by 1D’ s conservation projects.
('D Exh. 15, a 18.) The edtimated amount of conserved water generated by the projects at full
implementation is approximately 100,000 to 110,000 AFY. (SDCWA Exh. 15, a 4.) Theterm of the
Exchange Agreement is 35 years. (SDCWA Exh. 15, a 35.)

D. SDCWA

Petitioner SDCWA isa MWD member agency, having annexed to MWD in 1946. (SDCWA
Exh. 1, a 3.) SDCWA purchases 100 percent of itsimported water supply, which makes up between 75
to 95 percent of the SDCWA service area stota water supply, from MWD. (RT, at 138:2-8.) In 1990,
SDCWA purchased morethan 640 KAF from MWD. (SDCWA Exh. 1, a 3.) Assuch, SDCWA relies
heavily on the availability of MWD supplies to meet the needs of SDCWA's own 23 member agencies.

Although MWD has assured its member agenciesthat it will have sufficient water suppliesto meet
the needs of its member agencies (MWD Admin. Code § 4202), by the mid-1980s, SDCWA became
very concerned about whether MWD could fulfill itspromise. The drought of 1987-92 demonstrated that
SDCWA'sfears regarding the rdiability of MWD’ s water supply were well founded.

In 1991, as aresult of severe water shortages in the State Water Project — one of the two mgjor
sources of supply for MWD, MWD water ddliveriesto SDCWA were cut by 31 percent and 50 percent
reductions werethreatened. (SDCWA Exh. 1, a 5; RT, at 290:3-10.) Additionally, despite thefact that
MWD did not experience shortages in its Colorado River supplies and thuswasableto keepits CRA full
during the drought, it became clear that Arizonaand Nevadawould soon betaking their full Colorado River
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gpportionments in the near future, thereby potentidly jeopardizing MWD’ s Colorado River water supply
aswel. (SDCWA Exh. 1, a 6.)

Asaresult, SDCWA began to explorethe possibility of purchasing Colorado River water directly
in order to reduceitsreliance on MWD. The logicd sdller was 11D, which holds senior priority watersto
over 3MAFY of Colorado River water. 11D’ s senior water rights ensured that SDCWA'’ s needs would
be satisfied even during normd or shortage years on the Colorado River, when even MWD's basic
gpportionment was curtailed. (SDCWA Exh. 1, a 6.)

[1D and SDCWA began discussionsfor awater conservation and transfer agreement in mid-1995
and in September, 1995, entered into a Memorandum of Agreement which memoridized the key terms
of the two parties agreement to pursue an agriculture to urban water transfer. (See SDCWA Exh. 11.)

SDCWA'’s main objective in its negotiationswith 11D wasto secure a* drought-proof” long-term reliable
water supply that would be competitive with the price SDCWA otherwise would pay MWD. (SDCWA
Exh. 1, a 7; RT, at 391:7-10.)

i
i
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E. 1998 TRANSFER AGREEMENT

OnApril 29,1998, 11D and SDCWA sgnedthe Transfer Agreement. (11D Exh.7.) TheTransfer
Agreement has been amended on three occasions. first on April 27, 2000, then on December 31, 2000,
and findly on December 31, 2001. (SeelID Exh. 7.)° The Transfer Agreement is the result of intense
negotiations and thus reflects a series of compromises as to the transfer quantity, price, duration of the
agreement and dlocation of risks. (SDCWA, Exh. 1, a 7.) The Transfer Agreement is consdered by
each party to be viable and mutualy beneficid.”

Subject to the terms and conditions of the Transfer Agreement, [1D may undertake and agreesto
contract with landownersto undertake water conservation efforts pursuant to Water Code sections 1011
and 1012 and divert less Colorado River water by an amount equal to the conserved water created. (As
discussed herein, pursuant to the proposed QSA, 11D has further agreed to limit itstota diversions from
the Colorado River to 3.1 MAFY.) The transfer occurs by 11D leaving water in the Colorado River at
Lake Havasu (the point & which MWD, pursuant to the Exchange Agreement, will take delivery of the
conserved water). SDCWA pays |ID for the quantity of water conserved. (11D Exh. 7, a 2)) The
transfer isfor aterm of 45 years with a conditiona 30-year renewal period, for atota of 75 years. (11D
Exh. 7, a 20.) Because the term of the agreement is potentidly for 75 years, the Transfer Agreement
contains provisons that dlow for variations in price based on objective criteria. (11D Exh. 7, a 25; see
also SDCWA Exh. 1, at 7; SDCWA Exh. 2, at 16-17.)®

The Transfer Agreement is conditioned upon, among other things, appropriate environmental
review and approva by the SWRCB andthe DOI. (IID Exh. 7, a 41.)

6/ All references herein to the Transfer Agreement are to the agreement as amended.

7/ For example, SDCWA'’ s Generd Manager testified to the fact that: “In SDCWA'’s assessment
the price for water established in the Transfer Agreement reflectsall of the following factors: « The cost of
consarvation, environmenta mitigation, administration and the desire to avoid socioeconomic impacts. ¢
The cogt of dternative water available to SDCWA from MWD. The emerging Cdifornia water market
and the concept that certain types of comparable transactions would be useful in establishing price. Inmy
view, the Trandfer Agreement effectively blends these factors in reaching a pricing Structure that isfair to
both I1D and to SDCWA. « The cost of trangporting the water to SDCWA. « The proven reliability of
[1D’ s water as compared to other sources of supply.” (SDCWA Exh. 47, a 6-7.)

8/ A more detailed discussion of the mechanics of the proposed Transfer Agreement, including
discussionof thequantity, term and renewd, pricing, and provisonsfor shortage, isprovided inthe Petition.
(See Amended Ptition, at 8-12.)
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F. EXCHANGE AGREEMENT

IN1997, by urgency legidation, Water Code Section 1812.5 was added to facilitate theimplemen-
tation of the pending Tranfer Agreement. Because of the criticd importance of the proposed
[ID/SDCWA Trandfer, the Legidature gppointed the Director of the Department of Water Resourcesto
make a recommendation concerning the transportation of water to San Diego County. (Water Code §
1812.5.)

The next year, the Legidature further embraced the transfer and sought to facilitate the Cdifornia
Pan through the adoption of Water Code Section 12562. The Legidature appropriated $200 million for
the lining of the AAC and another $35 miillion for conjunctive use. However, the Legidature can require
a"“payback” of the $200 million if the IID/SDCWA water transfer is not implemented. (See Wat. Code
§§ 12563, 12564.)

Having secured a pledge of $200 million for lining of the AAC from the State, MWD converted
the MOU to a more comprehensve agreement with the SDCWA in November of 1998. The Exchange
Agreement (SDCWA Exh. 14) accomplished the physical conveyance of the water purchased from 11D
pursuant to the Transfer Agreement. (SDCWA Exh. 1, a 7.) In accordance with the Exchange
Agreement, an amount of water equa to the amount of water conserved by 11D for transfer to SDCWA
will be diverted into the CRA, and, in exchange, MWD will deliver water in alike quantity and qudity to
SDCWA viaMWD’s conveyance facilities. (SDCWA Exh. 1, at 7-8; RT, at 393:24 - 394:5.) Asa
result of the Exchange Agreement, no new facilities will be constructed, or operations or maintenance
practices changed, to convey, receive or use water transferred by 11D to SDCWA. In fact, MWD will
ddiver water pursuant to the Exchange Agreement in the same manner and dong with SDCWA'’ sregular
purchases. (SDCWA Exh. 2, a 17.)

G. COLORADO RIVER 44 PLAN

In 1996, the Secretary deferred further consideration of any long-term Colorado River surplus
guiddines until Californiaput in place aredigtic strategy to ensure that it would be able to reduce its annua
use of Colorado River water to 4.4 MAFY in normal years — its basic apportionment (Arizona v.
Cdifornia (1964) 376 U.S. 340) — or to meet its needs from sources that would not jeopardize the

gpportionments of others. By 1998, Cdlifornia had long become dependent upon using up to 5.2 MAFY,
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800 KAFY more than its basic gpportionment. Development of a strategy for rdieving use of Colorado
River Water was considered by the Secretary to be a prerequisite for approval of any further cooperative
Colorado River water transfers between Cdifornia agencies. (SDCWA Exh. 15, a 78: SDCWA Exh.
16, at 4; SDCWA Exh. 1, at 8.)

In an effort to prepare for likey reductions of Colorado River water available to Cdifornia, the
Colorado River Board of Cdiforniaprepared the Cdifornia Plan, which wasreleased in draft formin May
2000. The Cdifornia Plan, inclusve of the Trandfer Agreement, was the result of intense negotiations
among the Four Agencies and other members of the Colorado River Board. (SDCWA Exh. 1, a 8.)

The Cdifornia Plan provides aframework for the state to coordinate and assst in the cooperative
implementation of diverse programs, projects, and other activities that would reduce California s use of
Colorado River water and facilitate conformance with Cdifornia s annua gpportionment. It involvesthe
conservation of water within southern Cdifornia and the transfer of conserved water from agriculturd to
predominantly urban uses. It dso identifies future groundwater conjunctive use projects that would store
Colorado River water when available. (SDCWA Exh. 15, at 38; Water Code § 12562.)

The proposed QSA includeskey contractua arrangementsamong 11D, MWD, and CVWD, which
are needed to implement mgor components of the California Plan. (SDCWA Exh. 15, a 20.) The
Consarvation and Transfer Project, whether implemented with or without the QSA, would accomplish a
key god of the CdiforniaPlan by transferring up to 300 KAFY of Colorado River water from [1D to other
users. (SDCWA Exh. 15, at 32.)

H. QSA AND RELATED AGREEMENTS

Subsequent to execution of the Transfer Agreement and in furtherance of the strategy set forth in
the CdiforniaPlan, 11D, CVWD, and the MWD negotiated the terms of the proposed QSA. On October
15, 1999, 1D, MWD and CVWD published the “Key Terms for Quantification Settlement Agreement”
(Key Terms), which will dlow for implementation of many of the actions identified in the Cdifornia Plan.
(SDCWA Exh. 1, a 8-9.) Although not asignatory tothe“Key Terms’ or the proposed QSA, SDCWA
isamember agency of MWD. SDCWA participated in the proposed QSA negotiations and benefits or
is afected by certain of itsterms, pecificaly those rdating to the Transfer Agreement.
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The QSA is adidribution redlocation of Colorado River water based on a series of proposed
agreements that includes water conservation/transfer and exchange projects among 11D, CVWD, and
MWD, and, among other things, quantifies 11D’s and CVWD’ s third priority gpportionments. (See [1D
Exh. 22ae; SDCWA Exh. 3, a 4; RT, a 139:24 140:18.) Additiondly, the Transfer Agreement is
incorporated into the QSA. It isthe largest water transfer identified in the QSA and isthe linchpin for the
QSA’ssuccess. (SDCWA Exh. 1, at 9; SDCWA Exh. 3, at 4; RT, at 396:16 - 397:2; RT, at 399:9-13.)
Together, these QSA projects will hedlp MWD, SDCWA, 11D and CVWD to achieve an adequate and
reliable water supply. (SDCWA Exh. 3, a 4; RT, at 139-141.)

As described above, the proposed QSA provides part of the mechanism for Cdiforniato reduce
its water diversonsfrom the Colorado River in norma yearsto its gpportioned amount of 4.4 MAF under
the Cdifornia Plan. The implementation of the proposed QSA, which includes water conservation and
water transfers from agriculturd use to principaly urban use, would result in a net reduction of Colorado
River diversonsto Cdifornia

If the QSA isapproved by the participating agencies and if the conditionsto implementation of the
QA are satisfied or waived, SDCWA would be limited to the primary amount (130 to 200 KAFY) of
transferred water under the Transfer Agreement, CVWD would have an option to acquire up to 100
KAFY, and MWD would have an option to acquire any portion of the 100 KAFY that CVWD eectsnot
to acquire. (SDCWA Exh. 3, & 2; 11D Exh. 23, a 22.) The Conservation and Transfer Project, which
is evaluated in the EIR/EIS, and which is the subject of the Amended Petition, provides for the water
trandfers that will apply if the QSA is executed and implemented.

l. SECRETARIAL IMPLEMENTATION AGREEMENT AND INADVERTENT

OVERRUN POLICY

The Implementation Agreement isone of the several agreementson whichthe QSA isbased. (11D
Exh. 22e) Implementation of the QSA is an express condition precedent to the Implementation
Agreement. (11D Exh. 22¢e, a A(13).) Partiesto the lmplementation Agreement include: the Secretary,
1D, CVWD, MWD and SDCWA.

The Implementation Agreement providesthe method under which theamounts of water conserved
by 11D will be delivered under the priorities outlined in the Seven-Party Agreement. (11D Exh. 22¢, a
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A13.) Under the Implementation Agreement, which isto be coterminous with the “ Quantification Period”
outlined in the QSA, the Secretary will deliver Colorado River water as set forth in the Implementation
Agreement. (11D Exh. 22¢, a YB2a) The Implementation Agreement providesthat [1D’ s water will be
restricted by theamount it conservesfor the purpose of providing water to CVWD, MWD, and SDCWA,
and the Secretary agreesto ddiver to CVWD, MWD, and SDCWA thewater conserved by I1D for their
benefit. (11D Exh. 22¢, a 1B3.) The Agreement outlines the exact quantities of Colorado River water,
under priorities 3a, 4, 5, and 6a of the QSA, to which 11D, CVWD, MWD, SDCWA will be entitled.

The Inadvertent Overrun Policy and Payback Program (10P) providesastructureto pay back the
amount of water diverted, pumped or received that results in consumptive use in excess of entitlement.
|nadvertent overrun is a consumptive use overrun that the Secretary determines resulted from conditions,
occurrences or events that were not within the control of the entitlement holder — for example, the lawful
but unanticipated higher use by ahigher-priority entitlement holder. The IOP does not cregte any right of
entitlement to this water, nor does it expand the underlying entitlement in any way. An entitlement holder
has no right to plan to receive an inadvertent overrun. 1f, however, water isdiverted, pumped or received
inadvertently in excess of entitlement, and the state's gpportionment of Colorado River water for that year
is exceeded, the IOP will govern the payback. (11D Exh. 22a(Exh. F).)

J. INTERIM SURPLUS GUIDELINES

On January 25, 2001, the Secretary of the Interior issued its Colorado River Interim Surplus
Guiddines(Guiddines). (SDCWA Exh. 16 (66 Fed. Reg. at 7772-7782).) These Guiddineswereissued
in accordance with the Secretary’ s authority over Colorado River matters.

The Secretary is vested with respongbility of managing the mainstream waters of the lower

Colorado River pursuant to federa law, including the 1964 Decree in Arizonav. Cdifornia (Arizona v.

Cdifornia (1964) 376 U.S,, at 340) (1964 Decree), the Colorado River Basin Project Act of 1968, and
the Criteria for Coordinated Long-Range Operation of the Colorado River Reservoirs Pursuant to the
Colorado River Basin Act of September 30, 1968 (LROC). The 1964 Decree providesthat when there
issufficient weter available in asingle year to stisfy the annua consumptive use in Arizona, Nevada and
Cdiforniain excessof 7.5 MAF, such excess consumptive useis*“surplus’ and the Secretary isauthorized

to determine the conditions upon which such water may be made available. (66 Fed. Reg. at 7773.)
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Gengrdly, the LROC are utilized by the Secretary, on an annud basis, to make determinationswith respect
to operations of the Lower Colorado River (LCR), including “surplus’ water determinations.
However, due to an increasing demand for surplus water (as aresult of the fact that Arizonaand
Nevadaareat or near full useof their Colorado River gpportionments), the Secretary determined that there
was aneed for more specific surplusguiddines, congstent with federd law, to assst the Secretary’ sannua
decison-making during the interim period between the effective date of the Guiddinesand December 31,
2015. (66 Fed. Reg. at 7782.)
The Guidelinesareintended to “ recognize Cdifornia splanto reducerdianceon surplusddiveries,
to asss Cdiforniain moving toward its alocated share of Colorado River water, and to avoid hindering
suchefforts” (66 Fed. Reg. a 7774.) Assuch, the Guiddines provide an enormous benefit to Cdifornia
by providing the State with a grace period within which to make such reductions and grester certainty as
to the available of Colorado River to Cdifornia during the interim period.
[ T]hrough adoption of specificinterim surplusguideines, the Secretary will
be able to afford mainstream users of Colorado River water, particularly
those in Cdiforniawho currently utilize surplus flows, agreater degree of
predictability with respect to the likely existence, or lack thereof, of
surplus conditions on the river in agiven year.

(66 Fed. Reg. at 7774.)

More recently, on June 19, 2002, the Secretary issued Guidelines, Notice Regarding Implemen-
tationof Guiddines (Noticere. Implementation of Guiddines). (See 67 Fed. Reg. at 41733-41735. The
purpose of the Notice re. Implementation of Guidelines is to respond to comments received by the
Secretary regarding implementation of the Guiddines.

The Notice re. Implementation of Guidelines, which clarifies the meaning of severd provisons
contained within the Guiddines, is discussed in more detall herein.
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K. CO-PETITION AND AMENDED PETITIONS

On duly 22, 1998, 11D and SDCWA filed with their Petition with the SWRCB seeking approva
of along-term transfer of conserved water from 11D to SDCWA. On October 8, 1998, I1D and SDCWA
filed a First Amendment to the Petition, and on December 11, 2001, a Second Amendment was filed
(collectively, “Amended Petition”).

The Amended Petition seeks approva of atransfer of up to 200,000 AFY of conserved water
from 11D to SDCWA. The Amended Petition requests an expansion of the authorized place of use to
indudethe SDCWA sarvice areg; achange in the authorized point of diverson from Imperid Dam (1ID’s
exising point of diversion) to Lake Havasu (MWD’s point of diversion on the Colorado River); and an
expanson in the authorized purpose of use to include municipa use.

The Amended Petition dso requests findings of fact and conclusons of law regarding the
conservation of an additional 100,000 AFY of water by 11D to be acquired by CVWD and/or MWD for
irrigation or municipa use, repectively, within the CVWD and/or MWD service area, respectively, and
regarding a change in the point of diversgon to Lake Havasu with respect to the acquisition by MWD. In
the event the conserved water is acquired by CVWD, the Amended Petition requests an expansion of the
authorized place of use to include the CVWD sarvice area; no change in point of diversion or purpose of
use would be required.

Ladly, the Amended Petition requests that the SWRCB make certain findings of fact and
conclusons of law regarding 11D’ s water rights and proposed water conservation program. This request
is essentialy incorporated into the SWRCB' s Notice of Hearing of February 5, 2002. In furtherance of
the good faith settlement that gave rise to the QSA and the PDA, these findings are a condition precedent
to the successful implementation of the PDA, the QSA and ultimately the Amended Petition itsdlf.

The programs for which SWRCB approva is sought and which are described in the Amended
Petition — conservation of up to 300 KAFY and the subsequent transfer of up to 200 KAFY to SDCWA
and acquisition of up to 100 KAFY by CVWD/MWD — are together described as the Conservation and
Trandfer Project for purposes of this Closing Brief. In short summary, the essentia elements of the
Conservation and Transfer Project are:

. lID’s agreement to reduce its diversons from a quantified basic
gpportionment of 3.1 MAFY to implement the QSA,;
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. [1D’ sconservation of water through various methodsto generate sufficient
water for: (a) transfer to SDCWA, and CVWD/MWD; (b) compliance
with the I0OP; and (3) mitigation of any impacts associated with the either

of the above;

. the Secretary’s agreement to deliver the water as provided in the
Implementation Agreement;

. acquigition of up to 200 KAFY to SDCWA under the terms of the
Trandfer Agreement;

. transfer of up to 100 KAFY to CVWD and/or MWD under the terms of
the QSA; and

. implementation of the HCP.

L. PROTESTS

1 The Protestsof MWD and CVWD Have Been Resolved by the PDA

MWD and CVWD have legd rightsto Colorado River water as determined by the Seven-Party
Agreement, each agency’s water service delivery contracts with the Secretary, and generdly the Law of
the River, protested the Petition on the groundsthat the proposed Conservation and Transfer Project would
result in substantial injury to alegd user of water. Additionaly, they protested on the basisthat the Petition
would unreasonably affect fish, wildlife and other instream beneficia uses. (See Protest by CVWD (Sept.
22, 1999); Protest by MWD (Sept. 21, 1999).)

Subsequently, as aresult of the execution of the Key Terms, dated October 15, 1999, and the
development of the QSA, MWD and CVWD agreed to resolve their respective protests to the Petition
(and Amended Petition) under certain conditions as provided in the PDA. (SDCWA Exh. 3, a 5;
SDCWA Exh. 4, a 3.) ThePDA, which memoriaizesMWD and CVWD'’ s agreement to withdraw their
protests, incorporates the QSA and related agreements and comprehensively addresses and settles the
concernsraised by MWD and CVWD in ther protests. (11D Exh. 23, JL.) The essentid terms of the
PDA are asfollows:

. The hearing on the Petition should encompass the conservation of up to

300,000 AFY of Colorado River water, the transfer of up to 200,000
AFY of conserved water to SDCWA, and the acquistion of any
additiona 100,000 AFY of conserved water by CVWD and MWD, and
the corresponding changesin point of diversion, place of use, and purpose
of useto be madeto 11D Permit 7643 (11D Exh. 23, 1 2);

. Notwithstanding the continuing disagreement among the parties to the
PDA about the jurisdiction of the SWRCB over the Amended Petition,
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the SWRCB hearing should take place s0 long as the findings, order
and/or decison it makes are affirmatively designated by the SWRCB to
be non-precedentia (11D Exh. 23, 1 2-3);

. The parties to the PDA will cooperate with each other to urge the
SWRCB to make the gtatutory and other conclusions of law and findings
of fact set forth in the PDA at paragraph 3.a. (11D Exh. 23, 1 3);

. Each and dl of the above-referenced conclusons of law and findings of
fact are necessary conditions precedent to implementation of the QSA and
the Transfer Agreement and thusare arequired e ement of the SWRCB'’s
approva of the Amended Petition (11D Exh. 23, T K, 3);

. MWD and CVWD will formdly withdraw their filed protests (11D Exh.
23, 14); and

. Agreement of the parties to the PDA is based on the continuing
effectiveness of the QSA (11D Exh. 23, TL).

Asareault of the PDA, both MWD and CVWD support the Amended Petition. (SDCWA Exh.

3, a 4-5; SDCWA Exh. 4, a 3; RT, 142:15-19.)
2. Sever al Parties(Someof Whom For mally Protested thePetition) Appear ed
at Hearing

In addition to Petitioners 11D and SDCWA, the following parties gppeared at the Hearing: three
parties representing the interests of farmers. Gilbert, DuBois and the CFBF; one regulatory agency, the
RWQCB for the Colorado River Region; severd environmenta organizations, namely the SSA, DOW,
PCL, Audubon, Sierra Club, Pecific Ingtitute, and the NWF; as well as the CRIT and the County of
Imperid. Mess's. Gilbert and DuBois, the CFBF and the CRIT appeared in Phases| and 11; theremaining
parties appeared in Phase [1 only.

M. HEARING ON UNRESOLVED ISSUES

Having concluded that at least one of the proteststo the Amended Petition would not be resolved,
the SWRCB st the matter for hearing and issued severd notices relating to the procedural matters for
hearing. (See, e.g., Revised Notice of Hearing, (Feb. 5, 2002).) The scope of the hearing was established
by the SWRCB'’s Revised Notice of Hearing wherein the SWRCB identified four “key issues’ for the
SWRCB's condderation. Subsequently, by letter dated June 14, 2002, the SWRCB identified two
additiond “key issues’ and requested briefing by the partiesto the hearing on dl Sx “key issues.”

The hearing was conducted in phases. Phase |, which addressed the question of whether the

Amended Petition, if gpproved, would result in *“ substantia injury to any lega user of water,” washeld on
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the following dates, before the SWRCB and its staff: April 22 (policy statementsonly), 24, and 29. Phase
[1, which concerned the question of whether the Amended Petition, if gpoproved, would* unreasonably affect
fish, wildlife, or other instream beneficid uses,” was held on the following dates, before the SWRCB and
itsstaff: April 30, May 1, 13- 17. Rebuttal testimony was heard by the SWRCB and its staff on May 28 -
30.

All persons and parties who followed the requirements for participation in the petitioning process,
set forth in Cdifornia Code of Regulations, Title 23, were provided the opportunity to present policy
satements, legd arguments, evidence in the form of both ord and written testimony, and were dlowed to
examine each witness offered, in compliance with the requirements for hearings outlined in Water Code
Section 1704. Accordingly, each protesting party has been afforded the due process to which they are
entitled under Cdifornia law.

N. PETITIONERS COMPLIANCE WITH ENVIRONMENTAL LAWS

1 CEQA/NEPA

To addressthe potential environmenta effects that could be associated with [1D’ simplementation
of the Conservation and Transfer Project, and in accordance with the requirements of NEPA and CEQA,
[1D, together with the United States Bureau of Reclamation (USBR), has prepared an Environmental
Impact Report/Environmenta Impact Statement for the Water Conservation and Transfer Project
(EIR/EIS).° The USBRisthefedera Lead Agency under NEPA, and 11D isthe state L ead Agency under
CEQA. (11D Exh.55,Val. 1, a 1-1.) SDCWA, the SWRCB and DFG are Responsible Agencies. (11D
Exh. 55, Val. 1, a 1-47.) On OnJanuary 18, 2002, I1D and the USBR released the Draft EIR/EIS for
public comment and review. On June 28, 2002, 11D certified the Find EIR/EIS.

The EIR/EIS andlyzes, a a project leve, the effects of the conservation of water within the 11D
water service areato the extent required to implement the Conservation and Transfer Project, the effects
of a change in the point of diverson on the Colorado River in order to transfer conserved water to
SDCWA or MWD, and the effects of receipt and use of conserved water by SDCWA within SDCWA'’s
sarvicearea. (11D Exh. 55, Vol. 1, a 1-37.)

9/ Unless otherwise specified, dl references to the EIR/EIS (either Draft or Fina) are to the
environmenta documentation prepared for the Conservation and Transfer Project.
SB 304437 v1: 007710.0011 25 Petitioner SDCWA's Closing Brief




HATCH AND PARENT
21 East Carrillo Street
Santa Barbara, CA 93101

The principd subject of the EIR/EISisthe environmenta impacts associated with the conservation
by 11D of upto 300,000 AFY of water, and transfer of that water to SDCWA, and CVWD and/or MWD.
(11D Exh.55,Voal. 1, & ES-3- ES4.) Thegeographic areastudied includesthe LCR area, the 11D water
service area and the AAC, the Salton Sea, the SDCWA service area, the MWD service area, and the
CVWD sarvicearea. (11D Exh. 55, Val. 1, at ES-2 - ES-3.)

The EIR/EIS is dedigned to serve as the complete environmentad documentation for the
Reclamation’s compliance with NEPA and the SWRCB's and DFG’'s compliance with CEQA for the
Conservation and Transfer Project. (11D Exh. 55, Val. 1, a 1-43 to 1-45.) The EIR/EIS specificaly
dates that it “provides CEQA compliance for the SWRCB's approval of [1D’s water conservation and
transfers.” (11D Exh. 55, Vol. 1, at 1-45.)

[1D intendsto await SWRCB decision on the Amended Petition before approving a“ project” and
issuing aNotice of Determination (NOD) pursuant to CEQA. (Find EIR/EIS, at 1-2.)*°

The lead agencies for the Find Program EIR for Implementation of the Colorado River Quanti-
fication Settlement certified that document pursuant to the QSA asfollows SDCWA certified it on June
27, MWD certified it on June 24; CVWD certified the PEIR on June 25; and 11D certified it on June 28.

Withregard to the Exchange Agreement, SDCWA and MWD approved a Notice of Exemption
(NOE) providing that the exchangeis categoricaly exempt from assessment under CEQA. TheNOE for
the Exchange Agreement was filed on November 25, 1998 &ee SDCWA Exh. 43) and was not
chdlenged. (RT, at 1095:4-6.) Asaresult, the EIR/EIS does not assessthe physica conveyance of water
viathe CRA or the water exchange between SDCWA and MWD. (11D Exh. 55, Val. 1, a 1-37.)
2. Endangered Species Act

10/  TheFind EIR/EIS, including the documentsincorporated therein by reference (see Fina EIR/EIS,
a 1-1) was accepted into evidence by the SWRCB on July 8, 2001. However, given that it was not
identified by an exhibit number, it iscited herein as“Find EIR/EIS.” The following related environmental
documents are incorporated into the Find EIR/EIS; (1) The Find EIS (Vol. 1 and Appendix 1) of the
Implementation Agreement, I nadvertent Overrun and Payback Policy, and Related Federal Actions, dated
June 2002, by USBR. (2) TheFind Program EIR for Implementation of the Colorado River Quantification
Settlement Agreement, June 2002, by MWD, 11D, CVWD and SDCWA. (3) TheBiologica Opinion for
Interim Surplus Criteria, Secretaria Implementation Agreements, and Conservation MeasuresontheLCR,
L ake Mead to the Southerly Internationa Border of Arizona, Cdiforniaand Nevada, January, 2001. (See
Final EIR/EIS, at 1-1.)
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An HCP has been prepared in conjunction with the Conservation and Transfer Project and other
actions to support 11D’s application for issuance of incidental take permits under the federal and state
Endangered Species Acts. Through the HCP, 11D commits to certain management and other actions that
will minimize and mitigate the potentia impacts of any “take” of covered speciesthat may occur asaresult
of [1D’simplementation of the Transfer Agreement and the proposed QSA, and related activities.

The Draft EIR/EIS described two “gpproaches’ to mitigate the potentia take of fish-egting birds
inthe Sadlton Sea(HCP1 and HCP2). Subsequently, however, 11D was advised by the United States Fish
and Wildlife Service (USFWS) that HCPL, which proposed ahatchery and habitat replacement gpproach,
is “not permittable” (SDCWA Exh. 47, at 8; SDCWA Exh. 60.) As a result, the gpproach formerly
identified as HCP2, which proposes the use of conservation water as mitigation, constitutes the proposed
HCP for the Conservation and Transfer Project.

The HCP and incidental take permits, if issued, would cover the activities necessary to implement
the Conservation and Transfer Project that would be undertaken within 11D’s water service area
Additiondly, they would also cover ongoing activities such aswater conservation and water use activities,
activities by 11D in connection with the delivery of Colorado River water to userswithin 11D, and activities
by 11D in connection with the collection of irrigation or drainage waters within the [1D service area and
conveyancetothe Saton Sea. (11D Exh. 55, Val. 1, at 2-42.) Thegeographica areacovered by the HCP
would include: al lands within the 11D water service area, the Salton Sea, lands owned by 1D outside of
itswater service areathat are currently submerged benesth the Salton Sea, and 11D’ srights of way aong
the AAC downstream from the point of diverson ontheLCR. (See lID Exh. 55, Val. 1, 2-41 to 2-45.)

The HCP would avoid or mitigate project-reated reductions in flow to the Sdton Sea until such
time as the Salton Sea reaches 60 parts per thousand which is the threshold above which fish production
and bird use will decline a the sea. Thismitigation strategy would maintain sdinity and eevation changes
on the basdline trgjectory, thereby avoiding sdinity increases and eevation decreases otherwise resulting
from implementation of the Conservation and Transfer Project.

Withimplementation of theHCP, water for mitigation purposeswould be provided from conserved

water —i.e,, water which could be generated from one or more of the following activities: (1) on-farm
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water use and consarvation activities, indluding: (@) facility improvements (i.e, tallwater return sysems,
etc.), (b) irrigationmanagement, or () land usepractices (i.e., “falowing”); and (2) system-based water
consarvation, including: (&) cand lining and piping, (b) laterd interceptors, (c) reservoirs, and (d) seepage
recovery systems. (11D Exh. 55, Val. 1, a 2-52.)

.  JURISDICTION

A. SWRCB’'SJURISDICTION UNDER WATER CODE
The SWRCB hasjurisdiction over the Amended Petition by virtue of Californiastatutes and by its
retained jurisdiction over 11D’ s conservation activities under both SWRCB Decision 1600 and Order WR
88-20.
1 The SWRCB'’s Retained Jurisdiction
The Amended Petition isadirect result of the SWRCB's previous ingructions to the [1D to seek
opportunitiesto conserve water and to finance such conservation with funds from urban water transferees,
if possible. In SWRCB Decision 1600 and Order 88-20, the SWRCB specified measuresthe 11D wasto
take to develop a meaningful water conservation plan, including implementing conservation opportunities
which could be funded by urban water agencies such as SDCWA. The SWRCB expresdy retained
jurisdiction over the 11D to monitor compliance.
Decison 1600 directed 11D to “take severd actions to improve its water conservation program, as
gpecified in thisdecison.” (Dec. 1600, at 1.)
The Board reservesjurisdictioninthismatter for the purposesof reviewing
the adequacy of the required plansand the Didrict actions, to monitor the
progress of the Didrict in carrying out the various el ements of the water
conservation plan, and to take such other action as may be appropriate.
The Board will continue to reserve jurisdiction until it determines that the
requirements of Article X, Section 2 of the California Condtitution are
being met.
(Dec. 1600, at 33.)
In 1988, four years after SWRCB Decision 1600, the SWRCB conducted further hearings to

review the statusof thell D’ swater conservation program and plans. The SWRCB thereafter issued Order

11/  Land management practices, or falowing, would include: (a) long-term retirement (greater than 1
year), whereby crop production ceases indefinitely or during the term of the project (acover crop may be
maintained during the falowed period); (b) rotationa falowing, whereby crop production ceases for one
caendar year (no water is applied, and no cover crop is grown); or () single crop fallowing, whereby
multiple crops are reduced to a single crop rotation on an annud or longer term bagsis.
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WR 88-20. A central element of Order 88-20 isthe prospect for aconserved water transfer by thelID.
(See Ord. WR 88-20, at 4-5.) The SWRCB recognized that one of the main problems for 11D was

funding consarvation that would alow such transfers (Ord. WR 88-20, at 18), and identified urban areas
in need of water, such as the Southern Cdiforniaregion, as potential purchasers of the conserved water.
(Ord. WR 88-20, at 20.)

Having determined that voluntary transfersof water or water rightsfrom agricultura to urban areas
in need of the water was ameans of meeting the State’ s growing water needs (Ord. WR 88-20, at 3), the
SWRCB required 11D to complete “an executed agreement with a separate entity willing to finance water
conservation measuresin Imperid Irrigation Digtrict,” or take other measureswhich would achieve equaly
beneficid results. (Ord. WR 88-20, at 21.) The SWRCB retained “jurisdiction to review implementation
of theinitid plan and future water conservation measures.” (Ord. WR 88-20, at 21.)

2. The SWRCB’s Statutory Jurisdiction

I1D’s Colorado River water rights are held as both California pre-1914 gppropriative rights and
as permitted appropriativerights. (See SWRCB Exh. 1a) Petitioners11D and SDCWA have petitioned
the SWRCB for changes to Permit No. 7643's authorized point of diversion, purpose of use and place of
use pursuant to Water Code Sections 1700 et seq., 1735et seg. and 1011 - 1012. (Amended Petition.)

Water Code Section 1701 alows such changes only upon permission of the SWRCB. Sections
1704 and 1736 expresdy provide the SWRCB with jurisdiction to review and the power to grant gpproval
of such requested changes.  Specificaly, Section 1736 providesin part:

The board, after providing notice and opportunity for ahearing . . . may

approve such a petition for a long-term transfer where [1] the change

would not result in subgtantid injury to any legd user of water and [2]

would not unreasonably affect fish, wildlife, or other instream beneficid

USES.
(Wat. Code§1736.) Inother words, the SWRCB’ s approval requires Petitionersto make aprima facie
showing that the proposed Conservation and Transfer Program will not result in substantial injury to any
legal user of water, and would not unreasonably affect fish, wildlife, or other instream beneficid uses.

Further, when, asin the case of the Amended Petition, atransfer of water is to be made possible
as a result of the conservation of water by the transferor, Water Code Section 1011 authorizes the

SWRCB to impose additiond reporting requirements on the transferor regarding the specifics of the
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conservation program. (Inthe Matter of Natomas Central Mutual Water Company (2000) Ord. WR
2000-01, at 3; Inthe Matter of Natomas Central Mutual Water Company (1999) WR 99-12, at 6-7,
9-11.) Thus, if the transferor desires statutory protection againg “non-use’” provided by Water Code
Section 1011, it is obliged to comply with the additiond reporting requirements that may be required by
the SWRCB.

“The board may require that any user of water who seeks the benefit of

this section file periodic reports describing the extent and amount of the

reduction in water use due to conservation efforts’. (Water Code 8

1011(a).)

The Legidature identifies in Water Code Section 174 et seq. the role of the SWRCB, and in

Section 179 grants to the SWRCB broad powers and jurisdiction over water resource issues. (See also

Imperid Irrigation Didtrict v. State Water Resources Control Board (1986) 186 Cal.App.3d 1160, 1162-

1169 (detailing SWRCB'’ s extensive authority).) Additiondly, the SWRCB'’s generd authority over dl
water mattersrelated to this Amended Petition is derived from Water Code Sections 100 and 275, aswell
as the Cdifornia Condtitution at Article X, Section 2 which is self-executing. Collectively, these satutory
provisions and cited court precedents construing the SWRCB' s power to safeguard the State' s paramount
interestsin the subject matter of this proceeding, broadly endow the SWRCB with jurisdiction to gpprove
the Amended Petition on the terms requested.
3. No Party Has Contested the SWRCB’ s Jurisdiction

No party appearing before the SWRCB in this hearing has contested the SWRCB'’ s jurisdiction
over thismatter. Although MWD and CVWD, among others,*? previoudy protested the Petition on the
badss that the SWRCB jurisdiction over the matter was preempted by the federal government’ s control of
the Colorado River (see Protest by CVWD, at 2 (Sept. 22, 1999); Protest by MWD, Attach. B (Sept.
21, 1999)), MWD and CVWD, together with Petitioners 1D and SDCWA, have agreed to put asidetheir
continuing disagreement as to the jurisdiction of the SWRCB over the Petition pursuant to a settlement
agreement, the PDA, that resolves the MWD and CVWD protests. (See IID Exh. 23, at 11 2-3)

However, resolution of the MWD and CVWD protests is contingent upon afinding by the SWRCB that

12/  Asdiscussed herein, dl other protests on this ground have been resolved or should be dismissed.
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the SWRCB' s decison, order and dl findings of fact and conclusions of law, with the exception of those
relating to standing, shdl have no precedentid effect and shall not establish the applicability or
nonapplicahility of Cdiforniaor federd law to any matter raised by the Amended Petition. (SeellD Exh.
23, a13a)

4, Any Party, Including Protestants, Who Failed to Appear Before SWRCB
Waived Their Right toBeHeard and Their Protests Should Be Dismissed

Water Code Section 1352 and the SWRCB' s regulations demondtrate that any party, including
a protestant, who failsto appear a ahearing or show good cause within five days theregfter for hisfalure,
abandons any dlamsthat it may have againg the gpplicant/petitioner and its protest may be dismissed in
the discretion of the SWRCB. (23 C.C.R. § 766 (citing Wat. Code 88 183, 1058, 1352).) On humerous
occasions, the SWRCB has gpplied this provison and dismissed the claims of partieswho failed to appear
and did not provide good cause. (See, e.g., Inthe Matter of Calaveras County Water District (1997)
Ord. WR 97-05, a 6 (dismissing the protests of Cdifornia Sportfishing Alliance, Sanidaus River Council,
Cdifornia Trout, and Friends of the River “for failure to gppear a the hearing or show good cause within
five days for such falure’); In the Matter of City of Morro Bay (1995) Dec. 1633, a 19 (“falure to
appear at ahearing may, in the discretion of the Board, beinterpreted as an abandonment of interest inthe
goplication”); (Inthe Matter of Petitionsto Add Uses of Water to Licenses465, 466, and 4822 (1995)
Ord. WR 95-1, at 4).)
The following protestants did not appear at the hearing and did not show good cause for their
failureto do s0.*® Assuch, their protests should be dismissed:
. City of LosAngdes
. Central Basn Municipad Water Didtrict
. Municipd Water Didtrict of Orange County (MWDOC) and Coastal Municipa
Water Didtrict (now merged with MWDOC)
. Riversde County Farm Bureau

B. SWRCB’'SDUTIESAS A RESPONSIBLE AGENCY UNDER CEQA

13/  Theprotestsof Cliff Hurley, LindaMoiola, Aaronberg Improvement Association and Fort Mojave
Indian Tribeswere withdrawn or dismissed by the SWRCB prior to the hearing in thismatter. (Telephone
Conference with Tom Pdltier, Hearing Officer, SWRCB (Feb. 6, 2002).)
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The SWRCB is a Responsible Agency under CEQA. (Pub. Res. Code § 21069; 14 C.CR. §
15381.) Generdly, aResponsble Agency must actively participatein the CEQA process, review thelead

agency’s CEQA document, and use that document when making its own decision about whether to

1 Traditional Responsibilities

approve the project. (14 C.C.R. § 15096).)

The SWRCB must review the Find EIR/EIS and determine that it is adequate under CEQA for
itspurposesprior toissuing an gpproval of the Amended Petition. If the SWRCB determinesthat the Find
EIR/EIS satisfies CEQA requirements, the SWRCB must confirm the adequacy of the document, make

the appropriate environmentd findings, and issue an NOD.

As aResponsble Agency, the SWRCB' sroleisdissmilar from 11D’ s (the Lead Agency) in three
important respects. First, the SWRCB is not required to take the same action as1ID. AsaResponsible

Agency, the SWRCB may adopt dternatives or mitigation messures.

(o)) Adoption of Alternatives or Mitigation Measures.,

@ When congdering dternatives and mitigation measures, a
responsble agency is more limited than a lead agency. A responsible
agency has respongibility for mitigeting or avoiding only the direct or
indirect environmentad effectsof those partsof the project whichit decides
to carry out, finance, or gpprove.

2 When an EIR has been prepared for a project, the Responsible
Agency shdl not gpprove the project as proposed if the agency finds any
feasble dterndive or feasble mitigation measures within its powers that
would subgtantialy lessen or avoid any significant effect the project would
have on the environment....

(14 C.C.R. § 15096.)

Second, as a Responsible Agency under CEQA the SWRCB'’sroleis more limited than that of
the Lead Agency, the SWRCB is required to assure mitigation of only those effects that are within its

jurisdiction.
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(Inthe Matter of the Petition for Extension of Time of the City of San Luis Obispo (2000) Order WR
2000-13, at 13 (emphasis added).) In other words, “The SWRCB is. . . responsible for requiring
mitigation of sgnificant environmenta impacts of those parts of the project subject to itsjurisdiction which
it decidesto approve.” (In The Matter of Water Right Application 29408 And Waste Water Change
Petition WW-6, City of Thousand Oaks (1997) Dec. 1638, at 28.)

Third, if no action or proceeding dleging that an EIR does not comply with CEQA is commenced
during the 30-day period after the NOD isfiled, the EIR isconclusively presumed to comply with CEQA
for purposes of its use by respongble agencies. As the responsible agency, the SWRCB does not have
the authority to make a determination concerning the adequacy of thellD’sEIR/EIS. That determination
isleft tothe courts. (Inthe Matter of the Petition for Extension of Time of the City of San Luis Obispo
Permit 5882 (2000) WR 2000-13, at 13-15.) The SWRCB must presume the EIR/EIS is adequate.

(1d)

2. The SWRCB’sHearing Upon a Certified EIR IsCustomary Practiceand
Not Premature

The fact that 11D has not gpproved the project is immaterid. CEQA does not require that the
SWRCB await [1D’ s gpprova of the project before consdering the certified EIR as part of its review of
the Amended Petition. (See 14 C.C.R. § 15096; In the Matter of the Petition for Extension of Time
of the City of San Luis Obispo Permit 5882 (2000) WR 2000-13, at 13-15.) Inthe WR 2000-13, this
precise argument was made by the City of Paso Robles and rejected by the SWRCB as being without
merit. (Id.) The SWRCB routinely holds hearings to consder water rights matters which require
compliancewith CEQA without thelead agency’ sprior approva of theproject. (See, e.g., Inthe Matter
of the Petition for Extension of Time of the City of San Luis Obispo Permit 5882 (2000) WR Ord.

2000-13, at 13-15; In the Matter of Cambria Community Services Dist. (1989) D-1624.)
V. IS THE AMOUNT OF WATER THAT 1S PROPOSED TO BE TRANSFERRED,

WATER THAT 1S CONSERVED IN ACCORDANCE WITH WATER CODE
SECTION 101172

A. [ID HAS ANNOUNCED ITS INTENTION TO CONSERVE WATER IN
ADVANCE OF THE TRANSFER IN ACCORDANCE WITH WATER CODE
SECTION 1011
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The SWRCB identified asa“Key Issug’ whether thewater that will betransferred by [1D isdigible
for consideration under Water Code Section 1011.

Firgt, it should be noted that not al transfers of water require compliance with Water Code Section
1011. Infact, the protections afforded by Water Code Section 1011 exist without regard to whether the
conservation efforts undertaken by aright holder are for the purpose of, or actualy result in, atransfer of
the conserved water. (Wat. Code 8 1011(a); In the Matter of Natomas Central Mutual Water
Company (2000) Ord. WR 2000-01, at 3.) In thiscase, however, Petitioners have expressy requested
the SWRCB'’ sapprova pursuant to Water Code section 1011, among others, sothat 11D may beafforded
the Satute’ s protections againg forfeiture of the quantity of water conserved and transferred pursuant to
the Conservation and Transfer Project. (See Amended Petition, at 1.)

i
i

The record in this case demondtrates that the protections afforded by Water Code section 1011
areunavailableto 11D, so long as water is conserved by methods other than permanent fdlowing.

Fird, there can be little doubt that 11D is seeking to conserve up to 300,000 AFY, potentialy
through avariety of conservation methods presently under consderation. (See, e.g., I1D Exh. 55, Val. 1,
Chp. 2; 11D Exh. 7.) While the transferor’s expression of an “intent to conserve’ is not required (see In
the Matter of Natomas Central Mutual Water Company (2000) Ord. WR 2000-01, at 3), |ID’ sstated
intention prior to project implementation is sgnificant in thet it alows the SWRCB, in advance of 1ID’s
action, to provide IID with guidance as to the propriety of the conservation program or particular
conservationmethodology. Inthisway, therisk of accepting asubsequent rationdization of thetransferor’s
reduced useis not present. (See In the Matter of Natomas Central Mutual Water Company (2000)
Ord. WR 2000-01 (generaly denying petitioners motion for reconsderation).) In other words, the
SWRCB can be confident that the proposed reduction in [1D’ s Colorado River diversions, and thuswater
use, isthe result of true conservation as opposed to fortuitous “non-use.” (1d.)

Second, because 11D has announced its intention to avail itsdf of the protections afforded by
Water Code Section 1011(a) (Amended Petition), the SWRCB s free to require I1D, through the

impogtion of areporting requirement, to describe the extent and the amount of the reduction in water use
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asaresult of water conservation. (Water Code § 1011(a).) 11D has dready volunteered to prepare and
filesuchreports. (11D Exh. 23, §3.i.) Inaccordance with Water Code Section 1011(a), to “the maximum
extent possible,” such areporting requirement could be coupled with 11D’ sexisting reporting requirements
under Decision1600 and WR 88-20. (See 11D Exh. 23, 1 3.i.)
B. TEMPORARY FALLOWING AND CROP ROTATION IS WITHIN THE
MEANING OF WATER CODE SECTION 1011

The only remaining question is. which of the several conservation methods presently under
congderationby 1D meet the statutory definition of conservation set forthin Water Code Section 1011(8)?
Theanswer is, asamatter of law, dl conservation methods satisfy the statuteexcept “ permanent fallowing.”
To the extent that 11D dects to pursue on farm conservation measures other than through permanent
falowing, such methods are clearly encompassed within Water Code Section 1011(a).

Temporary land falowing and crop rotation are expresdy recognized aswater conservation under
Section1011. (Wat. Code § 1011(a).) Water Code Section 1011(a) providesin pertinent part that when
“water gppropriated for irrigation purposes is not used as aresult of temporary land fallowing or crop
rotation, the reduced usage shall be deemed water conservation under thissection.” Land fallowing and
crop rotation, as defined by Water Code Section 1011, are “those respective land practices, involving the
nonuse of water, used in the course of norma and customary agricultural production to maintain or
promote the productivity of the agricultural land.” (Wat. Code 8 1011(3).)

Section 1011 was amended by Senate Bill (“SB”) 970 (Cogta), effective January 1, 2000 (Stats.
1999, ch. 938, § 2). SB 970 revised section 1011 “to clarify that temporary land fallowing, as opposed
to permanent land falowing or land retirement iswithin the definition of conservation for purposes of water
transfers.” (Senate Rules Committee, Senate Analysis of SB 970, at 2 (May 29, 1999).) Accordingly,
so long as fdlowing meets a two pronged test of being (i) temporary, and (ii) cusomary to maintain or
promote productivity of the agriculturd land, it satisfies the requirements of Water Code Section 1011.

C. THE SWRCB’'S CONSTRUCTION OF THE TERM “TEMPORARY FAL-

LOWING” SHOULD BE ENTITLED TO GREAT WEIGHT
Water Code Section 1011 does not define the duration of time that congtitutes “temporary” for

purposes of the gatute. Conflicting testimony was presented on thisissue. Mr. Tom Kirk from the Sdlton
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Sea Authority (SSA) thought anything short of permanent was temporary. (RT, at 1393:1-6.) Other
witnesses were not sure or their definitions differed. (RT, at 2178:22 - 2179:4; RT, at 508-509; RT, at
621.) However, there was a generd consstency in the testimony that after about ten years, land may no
longer be productiveif it were kept in afalow condition without undertaking extensive land rehabilitation.
(See, eg., RT, a 2549))

In any event, the SWRCB, as the administrative agency with regulatory power implementation of
the Statute, can provide the necessary guidance on thisissue. The SWRCB has reasonable discretion to
congtrue the term “temporary falowing” and its interpretation is entitled to greet weight by the courts.
(McPherson v. City of Manhattan Beach (2000) 78 Cal.App.4th 1252, 1266.) The Legidature has

invested the power to administer water and water rightsin the SWRCB. (Wat. Code § 174). With this
power, the SWRCB isrequired to take al appropriate actions to prevent, waste and unreasonable use
(Water Code § 275), and to facilitate and to approve transfers generdly. (Water Code 8 1700, et seq.)
Even more specifically, given that the SWRCB has express authority to require the filing of reports in
connectionwith water conservation efforts under Water Code Section 1011, its authority to interpret and
apply the statute cannot be questioned. Having not formaly adopted aregulation on the subject, it isfree
to act by adminigtrative decison.

Additiondly, or dternatively, the SWRCB might provide further definition on this issue in its
decison or order on the matter. The SWRCB has previoudy, in other proceedings, construed the
provisons of Water Code Section 1011(a) in determining whether particular actions qudified for
recognition as conservation. (See In the Matter of Natomas Central Mutual Water Company (2000)
WR 2001-01; In the Matter of Natomas Central Mutual Water Company (1999) WR 99-12.) For
example, in Natomas, the SWRCB consdered whether the reason or “intent” of the transferor was
required. The SWRCB stated:

The express language of [Section 1011] requires that a deliberate effort
be made or program implemented that results in a water savings. The
SWRCB agrees with [Petitioner] that it makes little sense to require a
water user to establish thereason why agiven water ... conservation effort
was made, so long asthe effect results in water savings. The water user

must be aware that the [conservation] efforts result in a water savings,
however, in order to fulfill the reporting requirements.

(In the Matter of Natomas Central Mutual Water Company (2000) WR 2001-01, at 3.)
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[1D’ scongtituents could be assured that the protections of Water Code Section 1011 areavailable.

i
i
i
i
D. SUBSTANTIAL EVIDENCE INDICATES THAT A LAND MANAGEMENT
PROGRAM SIMILAR TO THAT PROPOSED BY MWD FOR PVID COULD
BEIMPLEMENTED BY I[ID USING FALLOWING MEASURESTHAT ARE
BOTH TEMPORARY AND CUSTOMARY AGRICULTURAL PRACTICES

A land management conservation program that employs land management techniques inclusive of
fdlowing in amanner smilar to those utilized in the PVID Test Program and presently contemplated by
MWD inits proposed PVID Land Management Program (see SDCWA Exh. 50) is cong stent with Water
Code Section 1011. (RT, at 2575.) Asdescribed by Mr. Underwood, and corroborated by Mr. Levy,
suchaland management program would satisfy both prongs of section 1011 it utilizestemporary falowing
and croprotation, and (2) it iswithin the course of norma and customary agricultura productionto maintain
or promote the productivity of theland. (RT, at 2699.)

Mr. Underwood and Mr. Levy testified that under such a program, farmers could commit to 11D
through contracts not to irrigate designated portions of farmland for atemporary period. (RT, at 2549 -
2550.) Attheend of thetemporary period, the specific non-irrigated section of farmland would berotated.
Rotations would continue at least every five yearsfor the term of the transfer, or until dternative methods
of conservation could be employed cons stent with program objectives. (RT, a 2549:4-18.) Participating
farmers would have discretion under the program to rotate non-irrigated farmland, consstent with
agricultural management practices and needs. (RT, at 2664.) 11D would make available for transfer or
acquisition the amount of water equa to the water savings credited to the crop rotations, less the water
needed for land management activities to maintain the productivity of the agricultura soil. In other words,
the program would continue to utilize a portion of the water otherwise consumptively used for continuing

maintenance of the falowed fidd.
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The land management conservation program identified by Mr. Levy and Mr. Underwood doesnot
incorporate permanent fallowing or land retirement. (RT, a 2542.) In any event, the SWRCB could
conditionits gpprova of the Amended Petition to prohibit the use of such measures. The SWRCB, in
defining digibility for protection under Water Code Section 1011, and 11D, in designing, implementing and
enforcing the program, could require that the land participating in the program would not be planted with
crops for adefined temporary period, during which time other land management activities would occur on
the land, and to continually rotate non-irrigated lands so as to provide both the traditional agricultural
benefitsassociated with fallowing—i.e, the conservation of water, whilesimultaneoudy avoiding theadverse
impacts associated with leaving land out of production. (RT, at 2549.)

The proposed land management program must also satisfy the second prong of Water Code
section 1011 by being “norma and customary” to maintain or promote the “productivity of agricultura
land.” Therefore the land management practices employed by 11D would include crop rotation and land
management measures that maintain and promote the agricultura productivity of the lands participating in
the program. (RT, at 2549, 2689.)

A component of the program might include activities to eradicate invasive weed growth and wind
erosionthat would otherwise occur on the non-irrigated parcels, aswell as other techniquesto prevent the
spread of plant disease, insects, and other pests. (RT, at 2549, 2617.) Erosion of agricultura soils could
be reduced by providing stubble, sod remnants, or ‘clod plowing’ techniques in order to maintain the
viability of the land for agriculturd and irrigation uses. (RT, a 2618.) The program would include
provisons for monitoring and ingpection of participating lands to ensure that land management measures
have been implemented and are maintaining the non-irrigated land for future uses. (RT, at 2545, SDCWA
Exh.50, at ES-5, 3-8.)

Farmers routindy falow land within 11D and acknowledge the benefits of temporary falowing.
(RT, a 508-510.) For example, temporary and rotationd falowing offers soil benefits, anong other
things. When water is gpplied to the land as part of a maintenance program, additiona benefits accrue
while dso potentidly reducing or mitigating potentidly adverse environmenta consequences of falowing
suchasdust and air quaity emissons. (RT, at 2606, 2618.) Section 1011 requiresonly that thetemporary

fdlowing in farming operations and crop rotation practices be consstent with norma and customary
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agricultura practicesfor maintaining or promoting the productivity of agriculturd land. Thereisno evidence

in the record to suggest that it is not.

i

i

i

i

E. A LAND MANAGEMENT PROGRAM THAT ALLOWS FOR THE APPLI-

CATION OF WATER TO LAND FOR LEACHING, PRE-IRRIGATION AND
DUST SUPPRESSION IS CONSISTENT WITH WATER CODE SECTION
1011, MAY HELP TO REDUCE ANY ADVERSE EFFECTS ON FISH AND
WILDLIFE IN THE SALTON SEA, AND THUS MAY EVEN REDUCE THE
MITIGATION REQUIREMENTSUNDER THE HCP

Temporary falowing is acknowledged to provide soil benefits and istraditiondly associated with
agricultura farming practices. Land management measures to control weed growth and wind erosion
would be anintegrd part of aprogram. (SDCWA Exh. 48 a 3; RT 2617) Irrigation of the fallowed land
may be important element of the land management effort. (RT, at 2617, 2618). Dust control might even
be better than if the lands were being actively farmed. (RT, at 2618.)

A land management effort could be adopted by [ID consstent with the parameters of the
MWD/PVID test program. (RT, a 2605.) The PVID test program as well as proposed long-term
program between PVID and MWD both included the concept of rotationd falowing to avoid adverse
socioeconomic impacts and to incorporate falowing and land management practices that farmers find
beneficid.

A incidenta benefit and one of critica importance in this proceeding, isthat the fallowing program

could serve to preserve inflows to the Salton Sea and minimize adverse impacts on fish and wildlife. The

following exchange between Mr. Kirk and Mr. Underwood isingructive:

. Mr. Kirk: Do you believe that we could... conserve and transfer water
and maintain flows to the Sdton Sea?

. Mr. Underwood: If the water was used in terms of the contract purpose
and in accordance with the contracts.

. Mr. Kirk: Do you believe that could be accomplished here?

. Mr. Underwood: Thereisaway, yes.
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. Mr. Kirk: What is that way?

. Mr. Underwood: ...If you take direct water, direct falowing, it was all
waters that were going to be potentialy applied to the lands. If you do
wha we refer to as evapo-transpirationd falowing, then you are just
taking the waters that would be used, that would have been lost any how.
[That water] wouldn't have gone to the Sea anyhow because it is
evapotrangpiration, consumptive use. The waters that otherwise would
have gone to the Sea you gpply for land maintenance and management
since that would be consistent with contract purpose.

Bascaly, you would have those waters end up in the Sea. It would help
those lands that are being rotated, the same way you rotate a crop, that
would rotate for the maintenance of those lands. In effect, you have no
impact on the Sea.

(RT, at 2610-2611.)

Ladly, astestified by Mr. Underwood and Mr. Levy, the proposed PV 1D ded and aprogram that
might bedeveloped by 11D aretill congstent with the ability to makealong-term water supply commitment
such asrequired by the QSA. (RT, a 2549; RT, a 2556). In short summary, such an gpproach would
indude long-term commitments by farmersto [1D and from 1D to SDCWA and CVWD. Thelong-term
commitment would secure an obligation by the farmer to fallow certain lands within adesignated area and
then rotate the falowing over the period of the agreement. When asked whether such an arrangement
could be made compatible with the long-term commitments expected under the QSA, Mr. Levy believed
it could.

. Mr. Sater: ...Are measures identified in [the PVID] program and measures you

have discussed compatible with Imperid gill making along-term commitment to
trandfer water to San Diego and Coachdlla?’

. Mr. Levy: Yes.

(RT, a 2556.) Mr. Underwood saw no inconsistencies between a falowing program and a long-term
commitment. (RT, at 2549-2550.)
F. IID REQUIRES DISCRETION TO DEVELOP A CONSERVATION PLAN
THAT COMPORTS WITH WATER CODE SECTION 1011, THAT BEST
MEETSITSNEEDS

The Conservation and Transfer Project, as presently described in the Amended Petition, is
aufficiently defined for the SWRCB's purposes. 11D has certified the EIR/EIS for the Conservation and
Trandfer Project. The EIR/EIS adequately and completely eva uatesthe environmental impactsthat would

be associated with abroad array of conservation measures and programs, including aprogram that utilizes
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fdlowing asthe exclusve method of conservation. (See 1D Exh. 55, Vol. 1, a 2-57.) Theonly prohibition
onfalowing is contained in the Transfer Agreement ( 11D Exh. 7, 114.2.), which, as SDCWA'’s Generd
Manager testified, can be revised.

From the outset, SDCWA acknowledged the need to provide I1D’s Board of Directors with
auffident discretion to select a conservation methodology and prepare a conservation program that
comports with its own desres but minimizes potentidly sgnificant environmenta impacts.  Thus, the
Trandfer Agreement itself contemplates that 11D farmers would not be required to subscribe to a
conservation program until after the SWRCB has approved the [ID/SDCWA Transfer and the Find EIR
has been certified. (11D Exh. 7, at 44-45.)

Further, giventhat 11D hasagreed to forebear fromitsdiverson of 3.1 MAF (i.e, not takeddivery
of up to 200 KAFY) and the Secretary agrees to make conserved water available to SDCWA,
responsibility for structuring and implementing the conservation program properly lieswith 11D. Theexigting
uncertainty regarding the specific methodology that will be adopted by 11D to conserve the water for
transfer will not make the bargained-for savings any lessred. (SDCWA Exh. 47, & 7.) Moreover, any
uncertainty isonly temporary —with environmentd review and compliance and the SWRCB processnearly
complete, 11D should be ableto craft aconservation program from among the various options analyzed and
evauated inthe EIR/EIS. 11D farmerswill havefar greater certainty regarding the parametersand financid
risks associated with the specific program once approved by 11D’ s Board of Directors.

G. THE SWRCB MAY REQUIRE IID TO FILE PERIODIC REPORTS TO

VERIFY THE FACT THAT WATER CONSERVED AND TRANSFERRED IS
BEING USED REASONABLY AND BENEFICIALLY

The SWRCB may condition its goprovd of the Amended Petition and the initiation of the
conservation program on the filing of a report in accordance with Water Code Section 1011(a). If the
SWRCB determined that the proposed conservation program iscons stent with the parameters established
by its order on this proceeding, the SWRCB could then accept the report and notify 11D, SDCWA and
the parties to this matter that [1D may proceed with the actual conservation and transfer of water pursuant
to the gpproved Conservation and Transfer Project. (SDCWA Exh. 47, a 8.)

To verify thefact that water isbeing conserved and transferred in accordance with the SWRCB's

order, 11D should be required to submit annua reports outlining the conservation program to be utilized in
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generating conserved water for transfer within adefined period following the Board' s conditional gpproval.
(See Attachment “A” to thisClosing Brief.) A smilar process was authorized by the SWRCB in WR 88-
20. It provides:

In view of the progress made to date, and in view of the fact that the

Superior Court review of Decision 1600 was concluded only recently, the

Board concludesthat 11D should be given until January 1, 1989 to submit

awritten plan and definiteimplementation schedulefor the additiond water

conservation measureswhich 11D sdlects. The plan should specify water

conservation measures estimated to conserve at least 100,000 acre-feet

per annum by January 1, 1994. The conservation of at least 100,000

acre-feet per annum as proposed in the plan shdl be in additionto water

conservation due to previous actions or improvements.
(Ord. WR 88-20, at 20.)

WR 88-20 expresdy linked the proposed conservation measures under Article X, Section 2, of
the Cdlifornia Condtitution with Water Code Section 1011 by stating: “[A]n established water right can be
protected most effectively by reducing the quantity of water used through implementing weater conservation
measures. (Seegenerally Water Code Section 1011.)" (WR Ord. 88-20, at 17.) Last, the Board stated:
“Specific authorization for the transfer of water made available through water conservation efforts is
provided by subdivision (b) of Water Code Section 1011.” (WR Ord. 88-20, at 18.) 11D could be
required to do exactly the same thing again now.

H. REAL, WET WATER WILL BE CONSERVED FOR TRANSFER

Water Code Section 1011 aso presumesthat therewill actudly be savingsin an amount sufficient
to support the transfer. Specifically, Water Code Section 1011(b) provided that “[W]ater or the right to
the use of water, the use of which has ceased or been reduced as a result of conservation” may be
transferred. Irrespective of the conservation method ultimately selected by 11D, red, wet water (as
opposed to paper water) will betrandferred. Solong as 11D agreesto quantify itsuse of 3.1 MAF and to
forebear from its diversons so that water can be transferred to SDCWA in accordance with the
Implementation Agreement, there is no question that the program will yield conserved water for transfer.”
(SDCWA Exh. 47, at 7.)

Given that the water conserved by 1ID will be made avalable to SDCWA through the

Implementation Agreement, and exchanged with MWD under the Exchange Agreement, there is no
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possibility that the conserved water will be taken up by others. In other words, dl of the water conserved
by 11D can be made available for transfer to SDCWA.

7

7
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V. WOULD THE PROPOSED TRANSFER RESULT IN SUBSTANTIAL INJURY TO
ANY LEGAL USER OF WATER?

A. THE PETITIONERS HAVE DEMONSTRATED BY SUBSTANTIAL EVI-
DENCE THAT THE CONSERVATION AND TRANSFER PROGRAM WILL
NOT RESULT IN SUBSTANTIAL INJURY TO ANY LEGAL USER OF
WATER
Section 1736 alows the SWRCB to approve along-term transfer “where the change would not
result in asubstantid injury to any legal user of water . ...” (Emphasisadded; see also Wat. Code § 1702
(“will not unreasonably affect any lega user of water”).) These provisions have been construed in a
congstent manner. (See In the Matter of Merced Irrigation District (1998) Ord. WR 98-01, at 3.)
Firg, Sections 1702 and 1736 protect only “legd users of water.” The Statutory protections for
legdl users of water contained in the Water Code are Smply codifications of the common law “no injury”
rule. (SeelntheMatter of Merced Irrigation District (1998) Ord. WR 98-01, at 3.) The common law
“no injury” rule only recognized protection of other legd users of water. (Rameli v. Irish (1892) 96 C4l.

214, 217; Barton v. Riverside Water Co. (1909) 155 Cal. 509, 517; City of San Bernardino v. City of

Riversde (1921) 186 Cal. 7, 28-29; Scott v. Fruit Growers Supply Co. (1927) 202 Cal. 47, 52-53,

Orange County Water Didrict v. City of Riverdde (1950) 173 Cal.App.2d 137.) Legd users of water

are thosethat have alegd right to the same water source from which the changeis sought, not third parties
having no claim of right to the water proposed to be transferred.’* (See In the Matter of Merced
Irrigation District (1998) Ord. WR 98-01, at 3.)

14/ Inthis matter, the SWRCB has aready made clear that third parties without Colorado River water
rights are not legd users of water for the purposes of Section 1736:

I n determining whether a proposed transfer will result in substantia injury
to any legd user of water within the meaning of Water Code section 1736,
the SWRCB normaly looks at potentia effects on the holders of any
underlying weter rights involved. If the petitioners requesting a transfer
and the holders of potentidly affected water rights [i.e., MWD] reach
agreement_on conditions to avoid substantia injury to the water right
holders, then the SWRCB would not consider aleged impacts to other
parties as condtituting an injury to other legal usersof water under section
1736.

(Letter to the City of Los Angeles from SWRCB (June 20, 2000) (emphasis added).) Moreover, the
County’s amended Notice of Intent to Appear (April 1, 2002) confirms the County’s own belief that it
does not have standing as a vested user of water. The County’s notice indicates that the County will be
providing its case-in-chief in Phase 2, examining harm to beneficid instream uses, only.
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The SWRCB hasrepeatedly confirmed thet the protections afforded under the* noinjury” ruleare
only the maintenance of the quantity and quaity of water supplying the protestant’ swater right. (See, e.q.,
In the Matter of El Dorado Irrigation District (1995) Ord. WR 95-9); In the Matter of Conditional
Temporary Urgency Change Order (1996) Ord. WR 96-03 (applying Section 1435 no injury standard
inurgent temporary change); Inthe Matter of I mplementation of Water Quality Objectivesfor the San
Francisco Bay/Sacramento-San Joaquin Delta Estuary (1999) WR 2000-02, at 12 (stating that
SWRCB has previoudy interpreted “legd user of water” as meaning alegdly protectable right to use the
water in question); In the Matter of Extension of Order WR 95-6 (1999) WR 99-22 (no injury ruleis
common law rule designed to protect rights of third party water right holders).

Second, only the existence of “substantial injury” requires disgpprova. (Wat. Code 8§ 1736; (In
the Matter of Natomas Central Mutual Water Company (2000) Ord. WR 2000-01.)

B. PETITIONERS HAVE DEMONSTRATED BY SUBSTANTIAL EVIDENCE

THAT THE CONSERVATION AND TRANSFER PROJECT WILL NOT
SUBSTANTIALLY INJURE ANY LEGAL USER OF WATER

Petitioners I1D and SDCWA have demondtrated by substantia evidence that no Colorado River
water right holders (i.e, “legd users’ with standing to object to the proposed transfer) will be harmed as
aresult of the SWRCB'’s gpprova of the Amended Petition.

As described in herein, 11D will transfer only newly conserved water to SDCWA and
CVWD/MWD in accordance with Water Code Sections 1011 and 1012. Senior water right holders,
PVID andthe Y umaProject, will continueto tekethefull amount of their contract entitlement. Junior weater
right holders, CVWD and MWD, have agreed to withdraw their protests to the Amended Petition in
congderationfor I1D’ s agreement to further quantify its Colorado River water right to 3.1 MAFY (in prior
years, |ID’s diversons have exceeded 3.1 MAFY (seelID Exh. 11)) and to forebear (i.e., not place an
order with the USBR for release from Parker Dam) from diverting the quantity of water conserved by 11D
pursuant to the Transfer Agreement and QSA for transfer to SDCWA and/ or CVWD/MWD respectively,
among other things. (SeelID Exh. 22, a 1 G.)

11D Exhibit 1A graphicdly illustrates the manner by which 11D will conserve weater below its 3.1
MAFY quantified right and will forebear from diverting the quantity of water conserved. 11D’ sdiversons

will be limited to the bdance —i.e,, 3.1 MAF minus the quantity of water conserved and dlotted pursuant
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to the Transfer Agreement and the QSA equds the maximum quantity that 11D will be entitled to divert.
(SeellD Exh. 1A (“1I1D Diversons’ in blue); RT, at 180:14 to 181:21.)

The Implementation Agreement operates to enforce these promises. The Secretary has agreed to
ddiver water to [1D, CVWD and MWD in the manner set forth in the Implementation Agreement for the
termof the QSA. (IID Exh. 22e, B.2.a) The Implementation Agreement limits|1D’ stotd consumptive
useto 3.1 MAFY (IID Exh. 22¢, § B.3.a) and to deliver water conserved by 11D to SDCWA and/or
CVWD/MWD in accordance with the terms of the QSA.

No party has disputed these facts.

1 No Legal User Has Demonstrated Substantial Injury.

Inadditionto Petitioners|1D and SDCWA, thefollowing parties gppeared and presented evidence
in Phase | of thismaiter: the CRIT, Mr. DuBois, Mr. Gilbert, and the Caifornia Farm Bureau Federation
(CFBF). Each of these party’s clamsis addressed below.

The County of Imperia had originally noticed itsintention to appear in Phase |, but later withdrew
this notice and elected to appear in Phase Il only. (RT, at 81.) The County exercised its right to cross-
examine the witnesses who testified but submitted no testimony or other evidence for the purpose of
establishing aright or potentia injury pursuant to Water Code Section 1736.

Defendersof Wildlife (DOW) and the SierraClub provided notice of their intent to gppear in Phase
I, but only for the purpose of cross-examination and rebuttal and therefore submitted no testimony or other
evidence for the purpose of establishing aright or potentia injury pursuant to Water Code Section 1736.
(SeeApril 18, 2002 correspondencefrom Chairman Baggett to Service List (designating theorder inwhich
parties to the hearing would gppear).) During the hearing, the Chairman granted other parties (Planning
and Conservation League (PCL), et d.) the opportunity to cross-examine as well.
mn
mn
mn
mn

2. Colorado River Indian Tribes Are Not Legal Users Within the Meaning
of Water Code Section 1736
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As discussed in detail in 11D’s June 4, 2002 correspondence to Chairman Baggett,™ CRIT
established no “water right” which will suffer any potentid injury. Petitioners acknowledge that CRIT is
a legd user of water. However, CRIT acknowledges that its lega use will not be affected by the
Consarvationand Transfer Project. (RT, at 455:13t0456:7.) Ingtead, CRIT desiresto claminjury based
uponalossof water for power generation. The scopeof CRIT’ sright, however, doesnot include ordering
water for power generation. (RT, at 456:8-16.) CRIT has no right to order water for power generation
fromthe USBR at Parker Dam. Rather, itsability to produce power is dependent on the quantity of water
ordered by other legal users, including I1D. (RT, at 456: 8-16, 459:9-17.) In other words, power
generation at Headgate Rock Dam emanates from whatever water flows through the dam after CRIT
divertsitswater. (RT, at 452:20-22, 454:24 to 455:4, 458:8-17.) CRIT has no right to demand that
other legd users continue to order flows to sustain CRIT’ s exigting level of power production.  (In the
Matter of License 11395, Merced Irrigation District (1997) WR Ord. 99-12, at 3 (holding that the
South Ddlta Water Agency, having no right to the water at issue, had no right to require the release of
Merced Irrigation Digtrict’ s reservoir at atime that would benefit SDCWA).)

Moreover, even if CRIT did have such aright, substantia evidence demonstrates that the alleged
injuryisnot substantial and therefore would not congtitute abasisfor denid of the Amended Petition under
Water Code Section 1736. CRIT’s own exhibits admit that the potentia power loss is only about Six
percent. (CRIT Exh.5, at 3.3-13.) Further, the USBR’ sDraft EIR/EISfor the | mplementation Agreement
states that such a power lossisminima. (RT, at 460: 8-11; 11D Exh. 53, at 3.12-11.) Without regard
to the proposed transfer, the flow of the Colorado River varies by hundreds of thousands of acre-feet
yearly, in part because |1D’ s orders fluctuate sgnificantly. (11D Exh. 11.) Thus, asx percent lossin the
ability to generate power asaresult of reduced flows through Headgate Rock Dam isinggnificant and thus
thereis no “subgtantid” injury to CRIT.

3. Mr. DuBoisand Mr. Gilbert, Far mer/Landownersin Imperial Valley, Are
Not Legal Users Within the Meaning of Water Code Section 1736

15/ Theargumentmadein|ID’sJune4, 2002 correspondenceto Chairman Baggett decisively resolves
any question asto whether the proposed Conservation and Transfer Project will injure the CRIT withing
the meaning of Water Code Section 1736. A short summary of that argument is set forth herein.
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Mr. DuBois, an Imperid Valey landowner, and Mr. Gilbert, an Imperia Vdley landowner and
farmer, presented testimony and evidence generdly rdating to their concerns with “the details’ of 1ID’s
consarvation plan and certain provisons in the Trander Agreement, such as the potentid liability of
landownersand farmersfor environmental impacts associated with the Conservation and Transfer Project,
the pricing structure of the ded, and the method by which [ID might caculate each farmer’s water
consarvation, among others. (RT, at 491-494; RT, at 523-526, 550-561.) However, neither Mr. DuBois
nor Mr. Gilbert isalegd user of water within the meaning of Water Code Section 1736. Neither party
presented any evidencetending to show that either party hasalegd right to divert water from the Colorado
River —i.e,, acontract with the USBR.

Rather, 11D holds water rightsin trust for the farmers within its boundaries, including Mr. DuBois
and Mr. Gilbert. (11D Exh. 1, a 5:11-12; 11D Exh. 28; RT, a 169:19-22; RT, at 229:3-5.) Thus, Mr.
DuBoais and Mr. Gilbert, have no standing to object to the SWRCB'’ s gpprova of the Amended Petition.

Mr. DuBois and Mr. Gilbert’s concerns with the actual manner in which the Conservetion and
Transfer Project is implemented are more appropriately directed to the 1D Board of Directors (11D
Board). Intheevent Mr. DuBois and Mr. Gilbert (and/or Mr. Gilbert’ switnesses, Mr. Walker and Mr.
Cox) continue to have concerns with the Conservation and Transfer Project they may exercise their right
tovote. (RT, at 500, 611-612.)

4, California Farm Bureau Federation Is Not A Legal User Within the
Meaning of Water Code Section 1736

Mr. Rodegerdts appeared both as counsel and witness on behaf of the CFBF. (See CFBF Exh.
1, RT, at 476-477.) CFBF sadmitted sole concern with the proposed Conservation and Transfer Project
“arethethird-party impacts [specificdly, socioeconomic impacts] that might arise out of the contemplated
transfer.” (RT, at 476; CFBF Exh. 1, a 4-6.) However, CFBF presented no evidence whatsoever that
ether CFBF or its condtituents, are“legd users’ of water within the meaning of Water Code Section 1736
or that subgtantia injury would result to alega user of water as a result of the proposed project. (See
generally RT, a 476-486; CFBF Exh. 1-3.) Assuch, CFBF failed to demonstrate that the Conservation

and Transfer Project would result in substantia injury to alegd user of water.

SB 304437 v1: 007710.0011 48 Petitioner SDCWA's Closing Brief




HATCH AND PARENT
21 East Carrillo Street
Santa Barbara, CA 93101

VI.  SHOULD THE SWRCB MAKE ANY ADDITIONAL FINDINGS OR REACH ANY
ADDITIONAL CONCLUSIONS CONCERNING THE TRANSFER, IID'S WATER
RIGHTS, OR 11D’'S WATER CONSERVATION PROGRAM AS REQUESTED BY
PETITIONERS?

The SWRCB must makeadditiona findingsand conclusonsregarding theconservationand transfer
provided inthe Amended Petitionif the Transfer Agreement and the QSA areto moveforward. The State
of Cdifornia has a paramount interest in the success of the Amended Petition and the implementation of
the Cdifornia Plan. Specificaly, SDCWA'’srequest that the SWRCB make the findings requested in the
PDA, st forthinthe SWRCB'’ shearing notice of February 5, 2002 aswell asthose set forth in Attachment
“A,” below, should be understood in the context of the over-riding Sate interest in the subject métter.

A. STATE LAW AND POLICY ISPRO-VOLUNTARY TRANSFER

Water trandfers are recognized as an important means of meeting Cdlifornid s increasing weater
demandswithout injuring theenvironment. Onthehed sof therecommendationstofacilitatewater transfers
made by the 1978 Governor’ s Commisson to Review Water RightsLaw, the Cdifornia L egidature began
to enact a series of Statutes that, taken together, provide a srong policy preference in favor of voluntary
trandfers such asthe Conservation and Transfer Project. Water Code Section 1011 was added in 1979.

Section 109, enacted in 1980, declaresit to bethe policy of the sateto facilitate voluntary transfers
of water and specificdly directs the SWRCB to encourage such transfers:

@ The Legidature hereby finds and declares that the growing water
needs of the state require the use of water in an efficient manner and that
the efficient use of water requires certainty in the definition of property
rights to the use of water and transferability of such rights. It is hereby
declared to be the established policy of this sate to facilitate the voluntary
transfer of water and water rightswhere consistent with the public welfare
of the place of export and the place of import.

(b) The Legidature hereby directs the Department of Water
Resources, the State Water Resources Control Board, and al other
appropriate state agencies to encourage voluntary transfers of water and
water rights. . .

In 1986, the Legidature enacted additiona statutes expresdy designed to further promote water
trandfers.

The Legidature hereby finds and declares that voluntary water transfers

between water users can result inamore efficient use of water, benefitting
both the buyer and the sdler. ..
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The Legidature further finds and declares that it isin the public interest to
consxve dl avalable water resources, and that this interest requires the
coordinated assistance of state agencies for voluntary water transfersto
alow more intensve use of developed water resources in a manner that
fully protectsthe interests of other entitieswhich haverightsto, or rely on,
the water covered by a proposed transfer.

(Wat. Code § 475.)

The Legidaure hereby finds and declares asfollows. (d) It isthe policy
of the state to facilitate the voluntary sae, lease, or exchange of water or
water rightsin order to promote efficient use,

(See notere Stats. 1986 ch. 918, Deering’ s Ann. Wat. Code (2002).)

Both the SWRCB and DWR, the two State agencies respongible for regulating and managing the
State’s water resources, recognize that the California Legidature had gone “on record” in “favor of
promoting voluntary transfers of water or water rights as a means of meeting the State' s growing water
needs.” (Ord. WR 88-20, at 18.) In prior decisions relating to 11D’s water rights, the SWRCB has
acknowledged that:

Water Code Section 1011 expressly authorizesthe sale, lease, exchange
or other transfer of water saved through conservation efforts. Under
appropriate circumgances, the maximum beneficd use provison of
Artide X, Section 2 of the Cdifornia Conditution may mandate the
transfer of surplus water to water-short aress.

(Dec. 1600, at 8.)

[T]he Cdifornia Water Code not only authorizesthe voluntary transfer of
water made available through implementation of conservation measures,
but it actively encourages such transfers and protectsthe underlying water
right of the agency which conserves the water.

(Ord. WR 88-20, at 19.)
In this matter, Mr. Macaulay, Chief Deputy Director of DWR, an expert in water resources

management with extensve experience in the field of water tranders, tedtified that:

Water trandfers are an important and necessary part of Cdifornia swater

picture. State law supports voluntary water transfers, and directs State

agenciesto encourage and facilitate voluntary trandfers in a manner that

protects existing water uses. State law and policy further direct State

agencies to provide technica assistance to parties to implement water

conservation measures that will make additiond water avalable for

transfers.

(SDCWA Exh. 5, at 3-4 )
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The general expression of support for voluntary and conservation based transfers is further
buttressed by the Legidature’ sadoption of Water Code Section 1012, enactedin 1984. TheLegidature's
express support for conservation of the type envisoned by this Conservation and Transfer Project is
abundantly clear:

Notwithstanding any other provison of law, where a person, public
agency, or agency of the United States undertakes any water conservation
effort, ether separately or jointly with others entitled to delivery of water
from the Colorado River under contracts with the United States, which
results in reduced use of Colorado River water within the Imperia
Irrigation Didtrict, no forfeiture, diminution, or impairment of the right to
use the water conserved shall occur, except as set forth in the agreements
between the parties and the United States.'®
(Wat. Code § 1012.)

The Legidature hasaso been vocd in expressing its support regarding thetransfer of water by 11D
to the Authority. An urgency measure was adopted in 1997 and appointed the Director of the Department
of Water Resources to recommend terms and conditions for the transfer of water through the CRA. In
relevant part, the Legidature declared:

[T]he proposed transfer of conserved water from the Imperid Irrigation
Didtrict tothe San Diego County Water Authority isametter of Statewide
interest inthat it addressesasgnificant need for water in the southern state
through the conservation of water now being consumed there. . .

It is of vital state interest that every effort be made to ensure that the
Colorado River Aqueduct continuesto operate at its full capacity a far
and reasonable terms in order to minimize statewide disruptions from
diminishing Colorado River supplies.

(Wat. Code § 1812.5 (repealed 1999).)

While the negotiations between MWD and SDCWA regarding the method under which the
conserved water to San Diego County stalled in 1998, the L egidature brokethelog jam. Through urgency
legidation, in 1998, Cdiforniagppropriated $200 million for thelining of the AAC and another $35 million

to DWR tofinance conjunctiveuse projects. (Wat. Code 8 12562(a)(1).) Both of these expenditureswere

16 The uncodified portion of Section 1012 sates: “The Legidature finds and declares thet the
enactment of Section 1012 of the Water Code isintended to clarify and make specific existing
Cdifornialaw in regard to water conservation measures which may be taken within the Imperid Vadley.
In enacting Section 1012 of the Water Code, it is not the intent of the Legidature to dter the
relationship of state and federd law, as each may gpply to the distribution and use of Colorado River
water.” (Cal. Wat. 8§ 1012, History and Statutory Note (Sec. 2 of Stats. 1984, c. 429).)
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contingent upon the completion of the Transfer Agreement and for the express purposes of securing the
adopted implementation of the CdiforniaPlan. (Wat. Code 8§ 12560(b); Wat. Code § 12562(a)(1) and
(b)(1).)
B. THE STATE HAS A PARAMOUNT INTEREST IN MAXIMIZING THE
REASONABLE AND BENEFICIAL USE OF COLORADO RIVER WATER
Itisthepolicy of the Stateto utilize al water available and both the public interest and the California
Condtitution mandate the maximization of the reasonable and beneficid uses of that water. (Tulare
Irrigation Dig. v. Lindsay-Strathmore Irrigation Digt. (1935) 3 Cal.2d 489, 547 [45 P.2d 972]; Allen v.

CdiforniaWater & Telephone Co. (1946) 29 Cal.2d 466, 488 [176 P.2d 8]; Pasadenav. Alhambra,

(1949) 33 Cal.2d 908, 925-926 [207 P.2d 17]; In the Matter of Fishery Resources and Water Right
Issuesof the Lower Yuba River (2001) Dec. 1644, at 34.) Asthe CdiforniaAppeals Court stated, “[t]he
overriding congtitutional congderation is to put the water resources of the state to a reasonable use and

make them available for the constantly increasing needs of al the people” (People ex rd. State Water

Resources Control Board v. Forni (1976) 54 Cal.App.3d 743, 751 [126 Cd.Rptr. 851].) Article X,

Section 2 of the Condtitution states, and courts have recognized, that this mandate is self-executing.
(Environmental Defense Fund, Inc. v. East Bay Municipa Utility Digrict (1980) 26 Cal.3d 183 [161

Cal.Rptr. 466]). This provison appliesto dl water in this State, including the Colorado River. (Imperid
Irrigation Digtrict v. SWRCB (1990) 225 Cal.App.3d 548; Imperid Irrigation Digtrict v. SWRCB (1986)

186 Cal.App.3d 1160.)

Uncontroverted substantia evidence in the record demondirates thet if the State of Cdiforniaiis
unsuccessful inimplementation of the CdiforniaPlan through the QSA, the Statewill stand to lose hundreds
of thousands of acre-feet of water every year, beginning in 2003, when surpluswater isno longer available.
(RT, a 820:2310821:14.) Thewater losswill beimmediate and the economic consequences draconian.
(RT, at 116:17-23)

If Cdiforniashdl fail initseffort to implement the QSA and the Surplus Guiddines areinterrupted,
Cdiforniawill have essentialy forever forfeited the right to recapture that water that would have otherwise
have been made availablefor solong astheinterruption occurs. Thereisno mechanismwhereby the water

not distributed in 2003 can be recaptured by Cdiforniain later years. To provide an order of magnitude
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on the loss of surplus criteria, at gpproximately 800,000 AF, it is more than dl the water from al sources
that would be used within SDCWA's boundariesin ayear. (See SDCWA Exh. 7.)
C. THE STATE HAS A PARAMOUNT INTEREST IN THE COORDINATED
ADMINISTRATION ANDEFFICIENT USEOFCOLORADORIVERWATER
AND WATER RIGHTS
Cdifornia has long asserted a strong interest in coordinated water rights administration. (Inre

Watersof Long Valey Creek Stream System (1979) 25 Cal.3d 339, 355-57;Inre Water of Hallett Creek

Stream System (1988) 44 Cal.3d 448, 472 [749 P.2d 324].) While the Law of the River may reserve
certain subjects to the Secretary and even have a dominant federal character, Cdifornia’s interest in
successful Colorado River management is not diminished smply because water management may be
shared by the State and Federd Governments. The Colorado River isacriticaly important water supply
to Cdifornia As such, inefficient operations that may result in less than the maximum beneficid use of
water among competing claims should be discouraged.

To the extent the 11D’ s use may fluctuate from year to year depending on avariety of conditions,
it has the potentia for affecting the quantity of supply available to other users within Cdifornia’s basic
entitlement. (RT, at 183 -185.) The result is that the junior priorities, such as those held by MWD and
CVWD, are subject to the vagaries of economic conditions and water orders within Imperid. As such,
inefficency may result. Although the CRA hasremained full in the past, asthe other Colorado River Basin
states and the federd government ingst on Cdifornia sliving within its basic entitlement of 44 MAFY, the
impact of the fluctuations would be sgnificant. The fluctuaions in use serve to create uncertainty.

Certainty of water rightsisthe cornerstone of prudent water right adminigtration. (In re Waters of

Long Valey Creek Stream System (1979) 25 Cal.3d 339, 355-57; see Wright v. Goleta Water Didrict
(1985) 174 Cal.App.3d 74 [219 Cal .Rptr. 740]; seefurther Arizonav. Cdifornia (1983) 460 U.S. 605,

620 [103 S.Ct. 1382].) The SWRCB and the Cdifornia Supreme Court have acknowledged that the
exigence of unquantified rights may lead to uncertainty and inefficient use. (In re Waters of Long Vdley

Creek Stream System (1979) 25 Cal.3d 339, 355-57.)

In the quest to provide greater certainty, the SWRCB itself has been extended great |atitude to
pursue efficient administration of competing water rightsclams. (See In re Waters of Long Valey Creek

Stream System (1979) 25 Cal.3d 339, 355-57; People ex rel. State Water Resources Control Bd. v. Forni
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(1976) 54 Ca.App.3d 743[126 Cd. Rptr. 851].) Here, substantia evidence demonstratesthat although
adatutory adjudicationisnot the chosentool, aconsensud and comprehensive administration of Colorado
River water and water rights will result through the implementation of the QSA. (RT, at 396-398.)
Through the QSA, presently unquantified agricultura priorities to Colorado River water will be
quantified. Competing clamsregarding the Colorado River water usewill be withdrawn for so long asthe
QSA remansin effect. In fact, the quantification achieved through the QSA meets many of the gods
typicdly only attained through acomprehensive adjudication; that is, certainty. (InreWatersof Long Vdley

Creek Stream System (1979) 25 Cd.3d 339, 355-57.) Given that theterm of the QSA is 75 years, itis

difficult to imagine amore sanguine outcome for the State’ sinterest inimproved efficiency and it should be
entitled to great weight in the SWRCB' s deliberation on whether to grant the Amended Petition.

D. THE STATE HAS A PARAMOUNT INTEREST IN PROMOTING A CON-

SENSUAL PHYSICAL SOLUTION

In many ways, the QSA and the Cdifornia Plan operateto effectuate a physica solution” among
the existing usersof Colorado River water. In other words, the QSA providesapractica remedy whereby
exising water supplies are maintained againgt loss, more efficient water rights administration is achieved,
and additiona water is made avalableto new uses. At the sametimethe QSA does not adversely affect

any party’ swater rightsto Colorado River water. (See City of Barstow v. Mojave Water Agency (2000)

23 Cal 4th 1224, 1250 [99Cal.Rptr.2d 294, 312].

[1D has senior water rights to Colorado River water. SDCWA and junior users have sought to
finance 11D’ s conservation efforts to make the water available for transfer under a cost structure that will
not cause substantia injury or materia expense to 11D, the senior right holder. As such, the necessary
edementsof aphysica solution aresatisfied. Such apossibility was considered by the SWRCB in WR 88-
20. Theaffected parties have now cometo voluntary agreements on how the plan should beimplemented.
It was a0 previoudy congdered by the SWRCB in WR 88-20 and the possbility of ordering such a
solutionif oneshould becomeavailable. (See In the Matter of Waste and Unreasonable Use by Imperial
Irrigation District (1988) WR 88-20, at 54-55.)

Although avoluntary agreement between 11D and other partiesinterested
in the use of conserved water appears to provide the most feasible way

of achieving Sgnificant water conservation in the near future, the failure of
the affected parties to reach an agreement would not preclude the Board
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or the courts from developing and ordering a “physicd solution” to the
dispute.
WR Ord. 88-20 at 54-55.)

Through consensud arrangements among competing claimants to Colorado River water and with
the concurrence with the Secretary of the Interior, scheduling of water use and voluntary transfer
agreements, historical water use practices are adjusted and thereby available resources are stretched
among competing uses. A more classic example of a physical solution, one that makes added water
available but that does not cause materid expense or substantid injury to senior water right holders, could
not be found. (See City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224 [99 Cal.Rptr.2d
294]; Peabody v. City of Valgo (1935) 2 Cal.2d 351 [40 P.2d 486]; City of Lodiv. East Bay Municipd
Utility Digt. (1936) 7 Cal.2d 316, 339-41 [60 P.2d 439]; Rancho Santa Margarita v. Vail (1938) 11

Cal.2d 501 [81 P.2d 533].)

Where the SWRCB has been presented with physica solutions in the past, it has a record of
supporting such measures in accordance with its duties under Article X, Section 2 of the Cdifornia
Condtitution. (In the Matter of Appropriative Water Right Subject to Condition 12, United States
Bureau of Reclamation Permit Applications 11199 etc. (1996) WR 96-02, at 50-51.) Asthe Petition
and the implementation of the QSA parties present the SWRCB with a comprehensive and consensud
physica solution that meets the goas of Article X, Section 2, it should be approved.

E. CONSISTENTWITH STATEPOLICY,APPROVAL OFTHEPETITIONWILL

ENCOURAGE FURTHER CONSERVATION OF WATER

Asthe SWRCB acknowledged in WR 88-20, voluntary water transferscan providethefinancid
resources that many water users need to engage in conservation. In Decison 1600, the SWRCB
acknowledged the economic benefits that a water conservation program could provide for 11D. (Dec.
1600, a 26.) Indeedin WR 88-20, the SWRCB expresdy noted that the best method of moving forward
was through a voluntary agreement between 11D and users interested in acquiring the conserved water
rather than a non-consensud physica solution. (WR Ord. 88-20, at 19.) Asthe SWRCB acknowledged
iNWR 88-20, however, asubstantia water conservation effort such asthe one contemplated in the Petition

and by the QSA will require Sgnificant invesments.
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To date, 11D and its conservation partners, have spent over $600 million (in 1996 dollars) over the
last 50 years in improving conservation practices within 11D. (11D Exh. 1, at 12; SDCWA Exh. 4, a 5.)
These effortsincude lining cands with concrete, construction of reservoirs and interceptor canals, cand
seepage recovery pipdines, water order and adminigtrative procedures, and improved irrigation
management measures. (11D Exh. 1, at 12; RT, at 185-187.) For example, in 1988, IID and MWD
entered into the 1988 11 D/MWD Agreement in which [1D committed to the conservation of 108,000 AFY
to be transferred to MWD. (11D Exh. 1, at 12; RT, at 179:20 - 180:2.) Inreturn, MWD paid I1D $233
million for the conserved water. (11D Exh. 1, at 12))

The State L egidature has contributed another $235 million to successfully implement the Cdifornia
Colorado River Plan. (Wat. Code § 12562 (8)(1) and (b)(1).) $200 million was earmarked for thelining
of the AAC and $35 miillion for conjunctive use.

F. THE IMPERIAL VALLEY FARMERS AND ECONOMY WILL BENEFIT

THROUGH INCREASED REVENUES PROVIDED BY THE TRANSFER

DWR's Chief Deputy Director Mccaulay testified to some of the many benefits traditionaly
associated with voluntary water transfers, among these that “[t]ransfers can provide an effective means of
moving water between users on a voluntary and compensated basis, as well as a means of providing
incentives for water users to implement management practices that will improve the effectiveness of loca
water management.” (SDCWA Exh. 5, a 4.)

Pursuant to the Transfer Agreement, 11D will receive paymentsin excess of $4.5 billion for the 75-
year period of the transfer. (RT, at 1031:18-25) These payments will alow 11D to fund a water
conservation program, including the cost of on-farm and system improvements, environmenta mitigation
costs, and other implementation cogts. (11D Exh. 55, Val. 1, ES5.)

The trandfer payments will dso provide an economic simulus to Imperid Vdley's agriculturd
economy and the surrounding community. (11D Exh. 55, Vol. 1, a ES5; [ID Exh. 1, at 15: 11-16.)
SDCWA'’s payments will provide capitd for 11D to conserve water and modernize and upgrade 1ID’s
delivery sysem. (11D Exh. 1, at 15:13-14; RT, at 214:18-21.) The paymentswill o dlow farmersto
improve their agriculturd efficiency. (11D Exh. 1, a& 15: 14-16.)

G. IID’SWATER RIGHTSWILL NOT BE IMPAIRED THROUGH APPROVAL
OF THE TRANSFER
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The SWRCB'’s approva of the Amended Petition, as requested and in accordance with the
Trandfer Agreement and PDA, will ensure that 11D’ s senior water rights to Colorado River water are
protected againg future claims of waste and unreasonabl e use and the uncertainty which isassociated with
suchvulnerability tolitigation. (11D Exh.55,Val. 1, at ES-5; SDCWA Exh. 3, at 4.) Moreover, successful
implementationof the Conservationand Transfer Project will encourage other much-needed water transfers
around the state by demondtrating that it is possible to conserve and transfer water without risk to the
transferring party’s water rights. (RT, at 375:20-24.)

If 11D’s consarvation program should include only investments in temporary land falowing, as
opposed toincreased agriculturd efficiency, it must il receiveacomprehensiverecognition of itsherculean
effortsfor the benefit of Caiforniaand in accordance with Article X, Section 2. By voluntarily proceeding
to implement the physical solution of the Conservation and Transfer Program and the QSA, 11D and the
transferors will have proposed a physicd solution that has multiple, indeed overwheming, benefits that
cannot be measured by percentages of irrigation efficiency. The SWRCB must acknowledge and find theat
11D’ s conservation efforts, temporary falowing included, provide substantial benefitsto Cdiforniaand the
falure to narrowly pursue improved agriculturd efficiency at a cost to other values is reasonable and
beneficid within the meaning of Article X, Section 2.

H. THE TRANSFER WILL PROVIDE MUCH NEEDED WATER SUPPLY

RELIABILITY FOR SAN DIEGO COUNTY AT AFAIR,STABLE AND COM-
PETITIVE PRICE

SDCWA receives 100 percent of itsimported water supply (nearly 90% of itstotal water supply)
from MWD. (SDCWA, Exh. 1, a 3)) Asaresult, water shortages affecting MWD’ s supply will have a
direct impact on MWD member agencies, including its largest cusomer SDCWA. (RT, at 388:24 to
390:10.) The $117 hillion economy of the San Diego Region depends on a reliable water supply.
(SDCWA Exh. 1, a 9.)

The Conservation and Transfer Project will provide SDCWA with up to 200,000 AFY of an
independent, highly reliable imported water supply, thereby helping to reduce SDCWA's reliance on
MWD and thustherisk of future shortages. (SDCWA Exh. 1, at 6 (describing the senior priority of 1ID’s
water rights), 9; SDCWA Exh.3, a 5; see also Ord. WR 88-20, at 5 (“As amember agency of MWD,
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however, the San Diego County Water Authority would benefit by a water transfer arrangement which
increases the overdl reliable water supply available to MWD.”); RT, at 391:2-10.) Further, “[t]lhe ]
Transfer Agreement providesthe San Diego regionwith an‘insurancepolicy’ against the economicimpacts
associated with drought and stabilizes the price of aggnificant portion of SDCWA'’s supplies. As such,
it takes great strides toward achieving SDCWA'’s water supply reliability god.” (SDCWA Exh. 1, & 9;
1D Exh. 55, Val. 1, at ES6.)
I THE CONSERVATION AND TRANSFER PROJECT WILL BENEFIT THE
ENTIRE MWD SERVICE AREA
Because SDCWA isaMWD member agency, theacquisition of anindependent and highly reliable
supply for SDCWA will help to keep MWD’s CRA full in the wake of reduced Colorado River water
deliveries to southern Cdifornia and reduce SDCWA's rdliance on MWD. This benefit will in turn be
shared by other MWD member agencies by freeing up available Colorado River supplies for their use.
(SDCWA Exh. 1, a 9-10; RT, at 394:15-20.)
i
J. THE CONSERVATION AND TRANSFER PROJECT ISTHE LINCHPIN OF
THE CALIFORNIA PLAN FOR THE COLORADO RIVER
The Colorado Plan describes how Cdiforniawill reduce its use to its basic gpportionment — 4.4
MAFY — while & the same time preserving a full CRA for MWD. (SDCWA Exh. 5, a 4) The
Conservationand Transfer Program, which, as described herein, includes both the [ID/SDCWA Transfer
and the additiond acquisition of water by CVWD/MWD, isthelinchpin of the CaliforniaPlan and therefore
will grestly assst Cdiforniain reducing its reliance on the Colorado River, asrequired by law. (SDCWA
Exh. 1, at 10; RT, at 397:7-24; RT, at 141:17-21; SDCWA Exh. 3, a 4; see also SDCWA Exh. 5, a
5.
The SWRCB previoudy recognized the benefits that aconservation and transfer program like that
proposed by the Amended Petition could benefit dl Californiawater users,
The evidence presented clearly establishes that Cdifornia water users
have aneed for substantiad additional water supplies and that additiona
water consarvation in 11D presents a feasible means of meeting a portion
of that demand. ... The evidence presented at the Board hearing confirms

that atransfer of thisquantity of water [ 250,000 acre-feet per year] would
assg in meeting the identified future demands of Cdiforniawater users.
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(Ord. WR 88-20, at 7; seealso Dec. 1600, at 24, 26.) SWRCB agpprova of the Amended Petition, and
thus the Conservation and Transfer Project, will enable Cdifornia to work toward a long-term water
solutionthat avoids adrastic cutoff in Colorado River water. (SDCWA Exh.3, a 5, SDCWA Exh. 4, a
9)

Ontheother hand, if the Amended Petition isnot gpproved and thus the QSA isnot executed prior
to December 31, 2002, thereby suspending the Guidelines, urban Southern Cdiforniag, i.e, MWD’ sservice
area, will suffer from an immediate loss of a sgnificant portion of the Colorado River water supplies that
it has becomereliant upon. MWD, on behdf of its 17 million customers, will beforced to rly more heavily
on dternative supplies, specificaly, the SWP, thereby placing increased pressure on the aready-fragile
Bay-Delta (SDCWA Exh. 1, a 10; RT, at 397: 11-16; see also SDCWA Exh. 5, a 2-3; RT, at 394-
395; RT, a 115-116.) Y et dueto heightened concernsrelating to water quaity and the hedlth of the Bay-
Ddlta, additiond diversons from the Bay-Ddtaare unlikely. (SDCWA Exh. 5, & 6 .)'" Thus, approva
of the Amended Petition benefits dl of Cdifornia heping ensure that adequate imported water supplies
without placing agreater burden on the Bay-Delta

K. THE TRANSFER RESOLVES LONG-STANDING DISPUTES OVER

COLORADO RIVER WATER USE

There is consgderable debate over 11D’s, and other Colorado River contract holders’, right to
transfer conserved Colorado River water to other parties, such as SDCWA, without the prior approva
of Colorado River water right holders MWD and CVWD. (SDCWA Exh. 3, at 4-5.) The Conservation
and Trandfer Project, if gpproved, will facilitate an historica settlement (the QSA) achieved by the Four
Agencies and thus will help to resolve this and other long-standing disputes over Colorado River water
rights, while at the sametime hel ping each of the Four Agenciesreachitsindividua god of an adequate and
religble water supply for the next 75 years, despite California sloss of asmuch as800 KAFY of Colorado
River supplies. (SDCWA Exh. 3, at 4-5; I1ID Exh. 1, a 19; RT, 369: 4-9; RT 1483:24 to 1484:2.)

17/  “If MWD isunable to use such tools aswater transfers and groundwater storage projectsto keep
its Coloredo River Aqueduct full, it will be very difficult to make up for thislossin supply (et leest for the
foreseeable future) by diverson of additiona amountsof water fromthe Ddta. Infact, the CALFED Bay-
Dédta Program implicitly has as afoundationfor itswater supply reliability program acore assumption that
the Colorado River Aqueduct will remain full. Any changes from that assumption could have serious
impacts on al aspects of the CALFED implementation.”
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The Four Agencieshaveworked very hard and expended significant resourcesto reach consensus
onamyriad of complex and often divisveissuesand to devel op thewater management programs necessary
to reduce Cdifornia s reliance on the Colorado River in accordance with the strategy set forth in the
CdiforniaPlan. (SDCWA Exh. 3, a 5; SDCWA Exh. 4, a 2.) Each agency has compromised a greeat
ded dongtheway. (RT, at 2702:2-12.) This hard work has resulted in the Four Agencies support of
the Amended Petition, under the terms and conditions of the PDA.

L. THE PROPOSED USE, TRANSFER TO SDCWA, ISHIGHLY EFFICIENT

1 SDCWA's Existing and Proposed Uses Are Reasonable

SDCWA wasorganized and created in 1944 under the County Water Authority Act (Stats. 1943,
c. 545) andisaCdiforniagovernment agency. SDCWA iscomposed of 23 member public agencies. The
County Water Authority Act empowers SDCWA to acquirewater and water rights, construct and operate
water delivery works, and exercise other functions associated with providing water withinits service area.
SDCWA does not have the authority to approve either land use plans or building permits; such authority
is exercised by the County of San Diego and the incorporated cities within the SDCWA service area
(SDCWA Exh. 1, at 2)

SDCWA'sservice areais 908,959 acres (1,420 square miles). 1t encompasses the western third
of San Diego County, but contains 96 percent of the County’s population. (SDCWA Exh. 9.)

SDCWA purchases imported water supplies from MWD and sdlIs that water to its member
agencieswho in turn deliver it to awide variety of retall cusomers. Municipa and industrid use accounts
for about 80 to 85 percent of theregion’ stota water consumption. Agricultura use makesup the baance.
(SDCWA Exh. 2, & 3.) Infisca year 2000-01, tota water use (i.e., both imported and local supplies)
within SDCWA' s service areareached 695,000 AF. (SDCWA Exh. 2, a 4.)

Water conservation playsacentra rolein SDCWA'’ swater demand management Strategy. Over
the past 11 years, SDCWA has cons stently demonstrated a concerted effort to use water efficiently. As
aresult, SDCWA has been highly successful in achieving red water savings, and thus offsetting demand.

Through thefull implementation of best management practices (BMPs) and other conservation measures,'®

18/ A detailed description of the BMPs and other conservation measures implemented by SDCWA
and its member agenciesis provided in SDCWA Exh. 2, a pages 4-8.
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SDCWA and its member agencies have utilized dl reasonable water conservation options available to
them, thereby maximizing their existing available water supplies. (SDCWA Exh. 2, & 4; RT, at 406-408.)

For example, SDCWA has consstently implemented al wholesder BMPs and either meets or
exceeds al recognized California water wholesder industry standards. “SDCWA is truly one of the
nationd leadersin thefield of water conservation.” (SDCWA Exh. 2, a 5, 7 (describing awards granted);
seealso SDCWA Exh. 7, Table 4-1 (illustrating compliance with BMPs); RT, at 408:3-7.) Additiondly,
SDCWA has assisted, through funding and technical and operationa assstance, its member agenciesin
implementing retailer BMPs. (SDCWA Exh. 2, & 5.)

The efficiency of SDCWA’s water use is best demonstrated with hard numbers. In fiscd year
2000-01, SDCWA's per capita water use was only 175 gallons per day — an eight percent reduction in
water usage over SDCWA's use 11 years prior. In sum, water use conservation programs operated by
SDCWA and its member agencies have saved over 170,000 AF over the past 11 years. (SDCWA Exh.
2,a6-7; RT, at 407:13-14.)

Asdescribed herein, SDCWA proposesto usewater purchased from 11D pursuant to the Transfer
Agreement and trangported pursuant to the Exchange Agreement for the same purposes and in the same
or more efficient manner asthe water it presently purchasesfrom MWD. Infact, asaresult of SDCWA's
continued aggressive implementation of existing and new water conservation measures, SDCWA''s tota
municipd and industrial demand is projected to achieve — or an estimated water savings of 93,200 AFY
by 2020. (SDCWA Exh. 2, at 8, 9 (table); RT, at 407:13-19.)

2. SDCWA'’s Need for Additional Water Supplies
a. 2020 Projections

Asof 2001, the popul ation served by SDCWA was about 2.8 million people. (SDCWA Exh. 10.)
Demographic projections developed by SANDAG indicate that the region will experience anincreasein
population to 3.7 million people by 2020. (SDCWA Exh. 2, a 9; see generally SDCWA Exh. 17, 18,
19.)

Asrequired by the 1992 “Memorandum of Agreement between the San Diego County Water
Authority and the San Diego Association of Governments Establishing Implementation of the Regiond
GrowthManagement Strategy’ sSectionon Water” (SDCWA Exh. 20), SDCWA hasutilize2d SANDAG's
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growth projectionsto forecast the region’ s expected water demands through 2020. (SDCWA Exh. 2, a
8; RT, at 1106-6-11.) SDCWA has projected that the region’ stota water demand for 2020 will be 813
KAFY, or approximately 200 KAFY abovetoday’ susage. (SDCWA Exh. 2, at 9 (table); RT, at 408:22
- 409:1)
b. Any Growth in SDCWA Will Be Supported by L ocal Supplies, Not
Conserved and Transferred Water

In addition to SDCWA’ s aggressive implementation of water conservation measures, its member
agencies propose to develop over 100,000 AF in new loca supplies over the next 20 years, including
water recycling, groundwater development, and seawater desdlination, much of which is drought-proof.
(See generally SDCWA Exh. 2, a 13-16 (detailing various new programs for the development of local
supplies).) Deveopment of these sources of supply will hdpto diversfy SDCWA'’ swater supply portfolio
and create greater rdiability and protection againg theinevitablelikelihood of another drought, such asthat
which SDCWA experienced in the late 1980s and early 1990s.

Together, new locd supplieswill Sgnificantly offset SDCWA’ spresent reliance onimported water
supplies. Infact, despitethefact that SDCWA'’ stota water demand is projected to increase by over 120
KAFY by 2020, SDCWA proposes no increases in its imported water purchases at this time. (See
SDCWA Exh. 2, at 13 (projecting SDCWA'’ simported water suppliesfor 2020 to be approximately 600
KAFY).)

C. Imported Water Supply at Risk

Despite SDCWA'’s remarkable success in reducing its total water demand through water
conservation programs and devel oping new loca water suppliesto offsst SDCWA' sreliance onimported
water supplies, imported water will continue to make up the greatest share of SDCWA's water supply
portfolio. However MWD’ s ahility to continue to provide reliable imported supplies, particularly in dry
years, is condrained by uncertainties regarding the continued reliability and availability of Colorado River
and SWP supplies. (SDCWA Exh. 2, at 10.)

Although highly riablein the past (SDCWA Exh. 1, a 3-6), MWD’s Colorado River supply,
which makes up the mgority of SDCWA’simported supply, isat risk. MWD has, since 1964, kept its

CRA full by accessing unused gpportionments from Arizonaand Nevada or declarations of surpluswater
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by the Secretary of the Interior. However, the water demands of Arizonaand Nevada have increased to
at or near gpportionment levels, thereby reducing the additional quantity available to MWD. (SDCWA
Bxh. 2, a 9-10.) The Secretary of the Interior and the other lower Basin States have [demanded] that
Cdifornia cut back its reliance on the Colorado River by as much as 800 KAFY (SDCWA Exh. 15, at
4), alarge portion of which is presently delivered to SDCWA. (RT, a 396:19 to 397:2.)
MWD’s SWP supply isaso at risk. Asevidenced by the last drought, this supply is not drought-
proof. (See SDCWA Exh. 1, at 5; SDCWA Exh. 2, at 10-12 (describing severe economic hardshipsfelt
by San Diego County when MWD’ s SWP supply wasdragticaly cut inthe 1991); see also SDCWA Exh.
29.) Additiondly, with the imposition of more stringent water quaity standards adopted by the SWRCB
to protect the Bay-Delta, SDCWA has determined that under a 2020 demand scenario, existing SWP
fecilities have aless than 25 percent chance of making full deiveries. (SDCWA Exh. 2, a 10.)
Asaresult of uncertainties regarding both the short and long-term reliability of MWD’ simported
water supply, SDCWA has sought a more diversified mix of water supply resources to offset its heavy
reliance on MWD asits sole source of imported water supply. (SDCWA Exh. 2, a 12; RT, at 409:7-12 -
410:16-19.) Expert witnesses who testified on behalf of the SDCWA agree that the Conservation and
Trandfer Project providesthe diversfication that SDCWA requiresto ensure the continued rdliability of its
imported water supplies.
. This 200,000 acre-feet imported supply is an essentiad eement of
SDCWA'’s water supply baance for the future and without it SDCWA
could face shortages. . . . [T]he water supply made available by the []
Transfer Agreement isabeneficid water supply dternative for San Diego
County. Itisat avolume that is achievable, practical and economicadly
affordable for the San Diego region and would sgnificantly enhance the
reliability the [sic] SDCWA'’swater supply, while dlowing SDCWA to
reduce its reiance on asingle imported supply.
(SDCWA Exh. 2, a 13, 18; RT, at 410:20 - 411:2)

. The 200,000 acre-feet we now anticipate being ableto purchasefromthe

[] Trander Agreement will replace alarge portion of the supplies MWD

presently receives on the River and therefore will sgnificantly reduce the
risk of future shortages.

(SDCWA Exh. 1, & 9; RT, at 389-391.)

VIl. THE PETITIONED CHANGES WILL NOT UNREASONABLY AFFECT FISH,
WILDLIFE, OR OTHER INSTREAM BENEFICIAL USESOF WATER
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Water Code section 1736 authorizes the SWRCB to gpprove a petition for long-term transfer of
water 0 long as the petitioned-for-changes will not “unreasonably affect fish, wildlife, or other instream
uses.” (Emphasis added; see also Wat. Code § 1702 (providing that a change may not operate to the
injury of any legd user of water); In the Matter of Merced Irrigation District (1998) WR Ord. 98-01
(congtruing “legd user” to include fish, wildlife and in-stream uses).)  Thus, by the plain language of the
satute, only “unreasonable’” impacts are prohibited — minor or insignificant impacts are not cause for
disapproval. (Inthe Matter of Permit 16478 (2001) WR Ord. 2001-09, at 2.) Given the mitigation
messures identified in the HCP, impacts on fish, wildlife or other instream usesthat do not riseto the level
of “ggnificant and unavoidable,” as determined by the environmenta review documentation prepared for
the proposed project —i.e., the EIR/EIS, are by definition neither significant or unreasonable.

The table that follows this part summarizes the conclusons made in the EIR/EIS. The table
illustrates that implementation of the Conservation and Transfer Project, depending on the method of
conservation employed (compare 1D’ s conservation program utilizing “al measures’ of conservation vs.
“fdlowing only”), would result in potentialy sgnificant and unavoidable impacts the following resource
aress.

In the event an “dl measures’ conservation program (like that identified in the EIR/EIS as the
“proposed project”) isimplemented, potentialy Sgnificant and unavoidable environmentd impactstofish,
wildife or other instream uses would occur only in the hydrology/water quality resource areain the [1D
sarvice aea. With respect to other potential environmental impacts, sgnificant and unavoidable impeacts
were identified in only the agricultural resource areas in the [1D service area and in the air quality
resource area in the area of the Salton Sea.

In the event a “fallowing only” conservation program (like that identified in the EIR/EIS as

“ Alternative Four''®) isimplemented, no potentialy significant and unavoidable environmental impacts to

19/  Alterndive 4, as described in the EIR/EIS, would involve the use of fdlowing as the exclusive
means of conservation to generate up to 300,000 AFY for transfer. (11D Exh. 55, Val. 1, at 2-57.) As,
explanedinthe EIR/EIS, Alternative 4 andyssfalowing asthe exclusve means of conservation to identify
the effects of fallowing separately and to provide a comparison of with the other proposed conservation
methods allowed under the Conservation and Transfer Project. (11D Exh. 55, Val. 1, a 2-57.) Falowing
could be undertaken by multiple means: landowners could falow land they own, lease, or purchase, or
fdlowing could be undertaken on land that 11D owns, leases, or purchases. (11D Exh. 55, Vol. 1, at 2-57.)
In order to generate up to 300,000 AFY of water for transfer, the EIR/EIS estimates that 50,000 acres
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fish, wildlife and other instream useswould occur. With respect to other potentid environmenta impacts,
ggnificant and unavoidable impacts were identified in only in the agricultural resources areain the [1D
sarvice areaand in the air quality resource area in the area of the Salton Sea. However, asdiscussed in
detall below, subgtantia evidence indicates that if atemporary/rotationa fallowing program is employed
asthe method of conservation, both of these impacts could be minimized, potentidly to lessthan significant
levels.

Al other potentialy significant impacts identified in the EIR/EIS would be fully mitigated with
implementation of the proposed mitigation measures and/or implementation of the HCP.

would have to be falowed.
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SUMMARY OF IMPACTS ASSOCIATED WlT(II:'IPN?A?_PEOIg%EI §ONSERVATI ON AND TRANSFER PROJECT

Key: @ beneficial impact, noimpact, or less than significant impact “All Measures” isthe conservation program described as the “ Proposed Project”
2 less than significant with implementation of proposed mitigation “Fallowing Only” is the conservation program described in “ Alternative Four”
(3 significant and unavoidable impact
RESOURCE AREAS 1D SERVICE AREA AND AAC SALTON SEA LCR SDCWA SERVICE AREA
All Measures | Fallowing All Measures | Fallowing All Measures | Fallowing All Measures | Fallowing
Only Only Only Only
Hydrology and Water 3 1 1 1 1 1 1 1
Quality
Biological Resources 2 1 2 2 2 2 1 1
Geology and Soils 1 2 1 1 1 1 1 1
Land Use 1 1 1 1 1 1 1 1
Agricultural Resources 3 3 1 1 1 1 1 1
Recreation 1 1 2 2 1 1 1 1
Air Quality 2 2 3 3 1 1 1 1
Cultural Resources 2 2 2 2 1 1 1 1
Noise 2 2 1 1 1 1 1 1
Aesthetics 1 1 2 1 1 1 1 1
Public Servicesand 1 1 1 1 1 1 1 1
Utilities
Transportation 1 1 1 1 1 1 1 1
Growth-Inducing Impacts 1 1 1 1 1 1 1 1
Indian Trust Assets n/a n/a n/a n/a n/a n/a n/a n/a
Transboundary I mpacts n/a n/a n/a n/a n/a n/a n/a n/a
Socioeconomics n/a n/a n/a n/a n/a n/a n/a n/a
Environmental Justice n/a n/a n/a n/a n/a n/a n/a n/a
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A. PETITIONERS HAVE DEMONSTRATED BY SUBSTANTIAL EVIDENCE
THATWITHTHEIMPLEMENTATION OF PROPOSED MITIGATION, THE
CONSERVATION AND TRANSFER PROJECT WILL HAVE NO
SIGNIFICANT IMPACTS ON FISH, WILDLIFE AND OTHER INSTREAM
USESIN THE LCR AND SDCWA SERVICE AREA REGIONS

Asillustrated by thetable above, the Conservation and Transfer Project, irrespective of the method

of consarvation utilized, will have no sgnificant impacts on fish, wildlife and other instream uses with the
implementation of the proposed mitigation measuresin ether the LCR or SDCWA service arearegions.
1. M ost PartiesEither Support or Do Not Opposethe* Transfer” Aspectsof
the Conservation and Transfer Project: Their Concerns Relate to the

Form of Conservation and the Impacts on the Salton Sea
Fird, it should be noted that with only two exceptions (discussed below), nearly adl partiesto the
hearing indicated that they either supported the transfer aspects of the Amended Petition (i.e., those aspects
of the Conservation and Transfer Project that could potentialy give rise to environmentd impacts in the
LCR and/or SDCWA sarvice arearegions) and/or agreed that it was a necessary and critical element to

achieving compliance with the Cdifornia Plan. For example:
. Mr. Gilbert: The transfer has statewide importance and is considered

critical to many, especidly in Southern Cdifornia. (RT, at 523:16-18; see
also RT, at 534:20-24 [Walker]; RT, at 548:25 to 549:2 [Cox].)

* % %

. Mr. Rodegerdts. Would you consider yoursdlf to be opposed to this
transfer?

. Mr. DuBois. No. | am not opposedtoit. | think it could be beneficia for
the whole Imperid County and for the Irrigation Digtrict. (RT, at 490, at

21-25))
* % *
. Mr. Slater: Isit your testimony that you are not opposed to the transfer,
correct?

. Mr. Gruenberg: That'scorrect. (RT, at 1238:2-5.)

* % %

. Mr. Cohen: Let me dart by saying that the Pacific Indtitute recognizesthe
need for the proposed water transfer. We also support the genera
objective of reducing Cdifornia reliance on Colorado River water. . . .
(RT, at 31:18-21.)
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* % %

. Mr. Hetcher: This opening statement was prepared in consultation with
the Planning and Conservation League, Nationa Audubon Society of
Cdifornia, National Wildlife Federation and Sierra Club of California
And those groups concur in the statement. . . . We request that the Board
approve this transfer only upon condition that it causes no reduction in
inflowsto the Seq, a least in the short term. (RT, at 1472:10-14; RT, at
1481:10-13)

* % %

. Mr. Sater: Isit your testimony then that if the conservation program
employed would not expose the sediments, that your concernswould be
predominantly addressed?
. Mr. Schade: Absolutdy. (RT, at 1777:18-22; see also RT, at 1599:23
t01600:24 [Krantz]; RT, at 1910:23t01911:8 [ Taylor]; RT, at 1910:17-
22 [Warnock].)
2. IID and the USBR’s Environmental Impact Analysis for the LCR and
SDCWA Service Area Regions Concludes That the Conservation and
Transfer Project Will HaveNo Significant ImpactsintheLCR or SDCWA
Service Area Regions

The EIR/EIS concludes and Mr. Larry Purcell testified that, with the implementation of mitigation
measures, the Conservation and Transfer Project will have no significant impacts on any resource area
required to be analyzed by CEQA in ether the LCR or SDCWA Service Arearegions. (See SDCWA
Exh. 40, at 8 (table); RT, at 1092:25 to 1093:7.)

With respect to the LCR, Petitioners have agreed to implement a suite of conservation measures,
including biologica mitigation measures recommended by the USBR, thereby ensuring that any identified
potentialy sgnificant impacts would be reduced to less than sgnificant levels. (SDCWA Exh. 40, at 13;
RT, at 2811:8-14.) Moreover, implementation of these conservation measureswould aso benefit agreat
number of species and their habitat in and dong the LCR. (SDCWA Exh. 40, a 13))

The EIR/EIS dso concludes that the Conservation and Transfer Project will have no impacts of
any kind in the San Diego service area region because the project will require no new pipelines, no new
fadlities and no congtruction in San Diego County and will cause no additional water supplies to be
delivered to San Diego County. (SDCWA Exh. 40, a 9; RT, at 1093:10-23.) The EIR/EIS ds0

concludesthat the Conservation and Transfer Project is not growth-inducing because it would not provide
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additiona water for the SDCWA area and would not increase the amount of water delivered to southern
Cdlifornia. (SDCWA Exh. 40, at 15; 11D Exh. 55, Vol. 1, a 5-39, 5-40.)

No party has offered credible evidence that disputes or cdls into question these conclusions.
However, because NWF argued that the Conservation and Transfer Project would adversaly impact
senditive species habitat in San Diego County® as aresult of having induced growthintheregion (NWF),
and the CRIT argued that the project would adversely impact cottonwood and willow habitat along the
LCR (CRIT), these arguments are addressed below.

a. With the Implementation of Conservation M easures, Substantial
Evidence Demonstratesthat theConservationand Transfer Proj ect
Will Have No Significant Impactsin the LCR Region

The CRIT disputes the accuracy of the EIR/EIS s conclusion that the proposed changein point of
diverson(from Imperid Damto Lake Havasu) would result ininggnificant water surface elevation changes.
Mr. Land testified that reduced flows dong the LCR would adversdly impact riparian species, epecidly
those newly established in the Akahav Tribal Preserve. (RT, at 2309 - 2317.) However, Mr. Land
conceded that even under existing condiitionsflows at Parker Dam 2 vary by as much as 60 inches per day
(RT, at 2326) and yet despite these fluctuations, the restoration of cottonwood and willow habitat in the
Akahav Triba Preserve has been successful (RT, a 2326). In other words, presently there is sufficient
inundation of riparian habitat dong the LCR to support these species.  The EIR/EIS concludes that no

change in water flows —daily highs and lows —would occur as aresult of the Conservation and Transfer

Project, but that thedurationof theriver’ sdaily highswould decreasedightly. (11D Exh.55,Val. 1, a 3.2-

105; RT, a 2328.) Mr. Land provided no evidence to dispute the EIR/EIS conclusion that this dight
decreaseintheduration of theriver’ shigh flowswould have no sgnificant impact onriparian species. (RT,
at 2346; see generally RT, 2309 - 2350.)

Further, Mr. Land acknowledged that Petitioners have agreed to monitor, and replace if
necessary, riparian habitat along the LCR occupied by thewillow flycatcher. (RT, at 2328-2330.) Infact,

20/  Although NWF argued that the Conservation and Transfer Project would have significant
environmentd effects throughout the area identified as the “hydrocommons’ (gpparently an area that
includes the Colorado River, southern Cdifornia and northern Bgja California), NWF appearsto be most
concerned with the project’s potentia impacts in San Diego County.

21/  TheTribal Preserveislocated in close proximity to Parker Dam. (RT, a 2325.)
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despite the fact that the EIR/EIS concludes that only between 186 and 279 acres of cottonwood/willow
habitat could potentially beimpacted by the project, Petitioners could be responsiblefor upto 1,116 acres
of cottonwood/willow habitat. (11D Exh. 55, Val. 1, at 3.2-108; RT, at 2329 - 2330.) It appearsthat Mr.
Land’s main concern is with the fact that the EIR/EIS does not specify the actua method by which
monitoring will be conducted. (RT, at 2347.) Thistestimony, however, does not mean that the underlying

andysis of the extent of potentid impactsisitsdf flawed or inadequate.
b. No Party Has Provided Credible Evidence That the
Conservation and Trandfer Project Will Adversaly Impact
Fish, Wildlife, and Other Instream Beneficial Uses in the

San Diego Region

Perhaps in recognition that SWRCB decisons regarding growth inducement have deferred
mitigationfor such impacts to the local land use agencies, NWF pursued another tack. Witnesses for the
NWEF (Mr. Jones and Dr. Michdl) testified, essentialy, that the Conservation and Transfer Project will
provide anew and additiona imported water supply to the San Diego region, which inturn will induce new
growth, which in turn will cause urban sprawl, which in turn will cause the loss of open space areas
inhabited by sengtive species, whichinturn will adversdy impact such species. Thistenuouschain of logic
is based entirely on one assumption — that in “southern Cdifornia, where water is an imported resource,
it isinherently true that in urbanizing areas, any increaseintheavailability or, or improvement intherdiability
of water, is growth-inducing” (NWF Exh. 3, a 1) -- even a one percent increase. (RT, at 2020.)

However, on cross-examination, Mr. Jones later conceded that thiswas not redlly afair characterization.

. Mr. Sater: So it is not true that making water more reliable involves
growth, correct?

. Mr. Jones. It isdifferent from circumstance to circumstance.

. Mr. Sater: So it isnot inherent?

. Mr. Jones. Not with, say, for example, within the hypotheticad you

provided for me.
. Mr. Slater: It isnot inherent, correct?
. Mr. Jones. Not universdly, absolutely.
(RT, a 2027:2-10) NWF's argument regarding growth-inducement only goes downhill from here.
Irrespective of whether the Conservation and Transfer Project will induce growth in San Diego
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County, and even assuming arguendo that Water Code section 1736's “fish, wildlife, or other instream
beneficid uses’ indudesfishand wildlifeintheproposed place of use, San Diego County —which Petitioner
SDCWA contends it does not? — no party has provided credible evidence that the Conservation and
Trandfer Project will adversdly impact fish, wildlife, and other instream beneficid uses in the San Diego
region. (See generally NWF Exh. 3 (discussing growth-inducement only); NWF Exh. 14 (dleging
assorted water quaity and other impactsassoci ated with urban sprawl, but without substantiating evidence);
RT, at 1860:3-9.)

B. PETITIONERS HAVE DEMONSTRATED BY SUBSTANTIAL EVIDENCE
THATWITHTHEIMPLEMENTATION OF PROPOSED MITIGATION, THE
CONSERVATION AND TRANSFER PROJECT WILL HAVE NO
SIGNIFICANT IMPACTS ON FISH, WILDLIFE AND OTHER INSTREAM
USESIN THE IID SERVICE AREA, AAC AND SALTON SEA REGIONS

1 The Salton Sea Has No Traditional Standing Under Water Code Section
1702 or Section 1736

22/ We have identified no SWRCB decision in which the SWRCB denied a petition for change made
pursuant to Water Code section 1700 et seq. based on unreasonable effects on fish, wildlife or other
beneficid usesin the area of the proposed use, as opposed to the area of existing use. For example, inIn
the Matter of Permit 20971. .. (2001) WR Ord. 2001-20, 2-3, the SWRCB madeclear that itsanalysis
was limited to the existing place of use only:

The proposed temporary urgency changeinvolvestheaddition of 35 acres
of exigting vineyard to the authorized place of use under Permit 20971.
The maximum amount of water to be supplied to the place of useis 7.5
acre-feet. The petitioner has stated that in anticipation of this action, the
petitioner has reduced the amount of water used within the exising,
permitted place of use. Thus, the proposed temporary urgency change
should not result in an increasein consumptive use under Permit 20971 or
aresultant increasein the amount of water diverted from Carneros Creek,
and therefore should not unreasonably affect fish, wildlife, or other
insream beneficial uses within Carneros Creek.

Additionally, the proposed place of use is an existing vineyard, which
would have been irrigated absent the failure of a groundwater well. The
water will be supplied to the proposed place of use via atemporary 4-
inch-diameter pipeline laid on the ground. Therefore, the ddivery and
gpplicationof water to the proposed place of use should not unreasonably
affect fish, wildlife, or other instream beneficia uses within Carneros
Creek.

Further support of this concluson arises from the fact that the SWRCB has construed the term
“legd user of water,” to include fish, wildlife, and other instream uses. (See In the Matter of License
11395 (1997) WR 98-01.) Given that “legal usersof water” includesonly those partieswith rights at the
location of the exising use, it isimpossible for aparty (or fish and wildlife) to have present legd rightsto
water at the location of the proposed use because, by definition, that useis not yet in existence.
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As discussed herein, only “legd users’ are entitled to protection from substantia injury in the
context of apetitionfor change. A “legd users’ include only those personshaving alegd right in the source
of the water supply sought to be transferred —i.e., the Colorado River. UnlikellID, CVWD and MWD,
among others, the Salton Sea does not have aright to divert water from the Colorado River. (BCPA 8
5, codified at 43 U.S.C. 617d (“No person shall have or be entitled to have the use for any purpose of the
water stored as aforesaid except by contract made as herein stated”).) Thereis and can be no contract
for ddiveriesto the Sdton Seasnce usesarelimited by federa law to “irrigation and domesticuses.” (See
also SSA Exh. 9, a § 101(b)(2)(C)(i) and 101(b)(3) (establishing feasihility study assumpotions based on
reduction in inflows into the Salton Sea Basin of 800,000 AFY, and prohibiting options that rely on
additiona water from the Colorado River); SSA Exh. 8, a § 8; Compact, Articlel11(e); BCPA, §5.)

Additiondly, while it is true that the gatutory language “legd users’ has been construed by the
SWRCB to indudefish, wildlife, and indiream uses (In the Matter of License 11395, Merced Irr. Dist.
(1998) WR Ord. 98-01)), the Sdton Sea arguably is not atraditiond “ingtream use’ within the meaning
of Water Code section 1736.

The Sdton Seais atermind lake with no surface water discharges. The Seawas formed by an
accident in 1905 when Colorado River flows breached an irrigation control structure and were diverted
into the Sdton Basinfor about 18 months. 1t isnow fed dmost exclusively by irrigation drainage flowsfrom
the Imperid, Coachdla and Mexicdi Vdleys, with smaler contributions from municipd effluent and
sormwater runoff. (SSA Exh. 6, a 1; SSA Exh. 11, a 8§ 1.1.) Thus, the Salton Sea has had no natura
source of supply for nearly acentury and thereis no credible evidence of hydrologic connectivity between
the Colorado River and Sdton Seatoday. (RT, at 1492-1494 (describing possible connectivity prior to
1905) [Krantz].) Itisby no meansan“instream” resource asthat term as previoudy been interpreted by
the SWRCB. (Inthe Matter of Permit 20971 . . . (2001) WR Ord. 2001-20, 2-3; see also footnote
___herein)

To theextent that the surviva of beneficid usesin the Saton Seaare dependent upon the continued
ordering, importation and tailwater dischargesfrom 11D’ scustomers, they stand on tenuousfactud andlegd

grounds. History demonstratesthat [1D’ sordersof Colorado River water vary from year toyear. Insome
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years, diversons have actudly been less than would be the case after the Conservation and Transfer
Project and the QSA were implemented.

Consumptive uses of tailwater or even return flows from foreign water would have no legd dam
to compd either the continued importation or the abandonment of the imported supply. Typicdly, an
appropriator that imports water may salvage and recapture the water without regard to the impact on
subsequent appropriators or riparian uses. (Blossv. Rahilly (1940) 16 Cd2d 70, 74-76 (riparian rights
have no right to theforeign water); Stevensv. Oakdalelrr. Digt (1939) 13 Cal.2d 343, 348-353[90 P.2d

58, 61-63]) If the SWRCB isto giverecognition to the beneficid usesthat make use of thetailwater return
flows, by requiring protection, it will be granting fish and wildlife a right generdly superior to other
consumptive uses.

Nevertheless, Petitioners concede that the SWRCB has an independent obligation to consider the
effects of proposed water diversons fish and wildlife on public trust resources and to protect those
beneficid useswherefeasble. (Inthe Matter of City of Thousand Oaks(1997) Dec. 1638, at 32.) But
this obligation extends only to public trust resources, as opposed to the Sdton Seaitsdlf. The SWRCB
has dready addressed thisissuein the specific context of considering 11D’ swater rights and concluded that
a reduction of inflow, amilar to that which would occur with implementation of the Conservation and
Transfer Project, to the Sdton Sea would not violate the SWRCB' s duty to protect the public trust.

A saement presented by the Salton Sea Fish and Wildlife Club at the
Board meseting on June 21, 1984 urged that an order resulting in reduction
of inflow to the Salton Seawould violate the Board' s duty to protect the
public trust. The Board recognizes the beneficid effects of freshwater
inflow on Saton Seasdinity. The Board aso recogni zes, however, that in
the absence of an expensve dinity control project, the sdinity will
inevitably increase unless ever grester amounts of freshwater are diverted
into the Sdlton Searesulting in an ever larger body of water. The public
trust doctrineisbased upon the State' sownership of navigablewaterways
and underlying lands as trustee for the benefit of the people. Colberg Inc.
v. State of Cdlifornia (1967) 67 Cal.2d 408, 416; 62 Cal.Rptr. 401, 406.
Upon its admission to the Union in 1850, Cdifornia acquired title as
trustee to navigable waterways and underlying lands. National Audubon
Society v. Los Angedles (1983) 33 Cal.3d 419, 435, 189 Cal.Rptr. 346,
355. No such title or public trust easement was acquired to the property
underlying the present Salton Sea since the Sea was not created until
1905. Therefore, regardlessof the extent to which the public trust doctrine
may or may not apply to an artificia body of water, it is apparent that the
doctrine does not justify continued inundation of property to which no
public trust easement attaches. Although we believe that maintaining
present levels of inflow is an improper way to postpone increases in the
Sinity level, we are encouraged by the Didtrict’s concern about the
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fishery and by the discusson of physcd solutions which could preserve
the fishery indefinitely.

(In The Matter of Imperial Irrigation District (1984) WR Ord. 84-12, at 4, n.1) (emphasis added).)

Incontext, adverseimpactsto the Salton Sea, even if found to be significant, provideno legd basis
for denid of the Amended Petition. The Sdton Seaisnaither a“legd user” of water, and “instream use”’
or apublic trust resource deserving of protection under Water Code Section 1736. However, and most
importantly, as described more fully below, substantid evidence demongrates that al significant impacts
to fish, wildlife or other instream uses at the Sea can be mitigated with the implementation of the proposed
HCP.

2. The Basdline Established for the Salton Seais Appropriate

As required by CEQA, the EIR/EIS developed and employs a “Basdling” of environmenta
conditions against which to evauate potential impacts associated with the Conservation and Transfer
Project. (See 14 C.C.R. §15125.) Once Basdline conditions are established, impacts can be evauated
to determine whether they are Sgnificant by comparing Project impacts to the Baseline conditions.

The lead agencies sought to devel op areliable method to smulate the variability and trendsthat are
an intringc part of the existing hydrologic conditions, as well as to predict the effects of the conservation
program over the 75-year project term. (Final EIR/EIS, a 3-17.) To achieve these gods, the following
stepsweretakenin developing theBasdine. Firgt, adjustmentsto theavailable historical record weremade
to achieve accuracy and completeness. Second, the historical record was projected to reflect existing
trends carried into the future. This data were adjusted based on reasonable, anticipated future changes,
specificaly:

. naturaly-occurring increases in Colorado River sdinity;

. yet-to-be-redized effects of projects implemented under the 1998
[ID/MWD Agreement; and

. limitations on the quantity of Colorado River water diverted pursuant to
Priorities 1, 2, and 3 for normal-year hydrology in the Colorado River to
3.85 MAFY, thetota entitlement held by Priorities 1, 2 and 3 under the
Seven-Party Agreement.

(11D Exh. 55, Vol. 1, at 3.0-14.)
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By induding a future projection of exigting conditions in the Basdline, the EIR/EIS didinguishes
between effects that would be caused by the Conservation and Transfer Project and those that are
reasonably expected to occur from existing conditions and trendsirrespective of whether the Conservation
and Transfer Project is approved and implemented. (IID Exh. 55, Vol. 1, at 3.0-14.) 1ID is not
respongible or required under CEQA to mitigate for impacts caused by other conditions, including atrend
of degrading conditions at the Salton Sea. (14 C.C.R. § 15092.)

In response to comments following publication of the Draft EIR/EIS, the lead agencies have
reexamined the assumptions on which the Basdline was devel oped and performed a sengtivity andysisto
determine whether changesin any of these key assumptionswould significantly adter theimpact andyss set
forthinthe Draft EIR/EIS. They have concluded that the use of the projected Basdline and the assumptions
that were chalenged are reasonable and appropriate, and the sengitivity anayss has confirmed that the use
of the Baseline has not resulted in an underestimation of project impacts. (Find EIR/EIS, a 1-12.) Infact,
the sengtivity analyss suggests that the Basdline assumptions used in the Draft EIR/EIS are wdl within the
range of accuracy and reasonableness. (Fina EIR/EIS, a 3-26.)

Assuch, the Basdine utilized by the EIR/EISis reasonable and appropriate and it iswithin theleed
agencies discretion to adopt this anaytical method. (Find EIR/EIS, a 3-21; Save Our Peninsula

Committee v. Monterey County Bd. of Supervisors (2001) 87 Ca.App.4th 99, 120 (recognizing alegal

agency’s discretion to establish an appropriate basdline); Fat v. County of Sacramento (2002) 2097

Cal.App.4th 1270, 1277 [119 Cal.Rptr.2d 403].)
3. The Salton Seaisa Dying Resour ce

The current elevation of the Salton Seaiis approximately -228 feet. (11D Exh. 55, Val. 1, a 3.1-
69.) Under the Basdling, it is anticipated that as aresult of reduction of inflow to the Sea, the Sdton Sea
isexpected to experience aseven-foot declinein elevation over a75-year period. (Fina EIR, a 3-25; 11D
Exh. 55, Vol. 1, at 3.1-128.)

The Basdline sengtivity andys's performed for the EIR/EIS dso indicates that, with 90 percent
certanty, sdinity of the Salton Seawill increaseto 60 ppt between 2018 and 2030 under the Basdline, with
amean of 2023. (Find EIR/EIS, a 3-26; IID Exh. 55, Val. 1, at 3.1-128.) The lead agencies have
determined that the best available information suggests that growth, surviva and reproduction of tilapia,
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which have a high dinity tolerance and are a staple food for fish-eating birds, would begin to decline at
about 60 ppt. (Fina EIR/EIS, at 3-37;2 11D Exh. 55, Vol. 1, a 3.2-73))

Substantial additiond evidence indicates that the Sdton Sea is dying irrespective of whether the
Consarvation and Transfer Project isimplemented. Even those parties most interested in preserving and
even restoring the Sdlton Sea as habitat for birds recognize that the Sea, without restoration, will
inevitably become so toxic to fish species that their potential to reproduce and continue to exist in this
hyper-sdine environment will belogt entirdly. (RT, at 1282; RT, at 1211:7-8; RT, at 1244:1-3; RT, &
1268:9-17; RT, at 1273-1274; RT, at 1279:21-24; RT, at 1282:10-25; RT, at 1283-1284; RT, at
1304:18-21].) The SWRCB too hasrecognized the Sdton Sed sinevitablefate. (WR Ord. 84-12, & 4,
n. 17.) (“TheBoard dso recognizes, however, that in the absence of an expensive sdinity control project,
the inity will inevitably increase unless ever greater amounts of freshwater are diverted into the Salton

Searesulting in an ever larger body of water.”)

23/ Although some uncertainty reaing to the sdinity threshold for tilapia exists, the 60 ppt threshold
is*“based on the best professiond judgment of scientistsvery familiar with this speciesin the Saton Seaand
no information could be found in the scientific literature to suggest a different threshold should be used.”
(Find EIR/EIS, a 3-37.)
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4, If 11D PursuesA Fallowing Program, All Potentially Significant | mpactsto
Fish, Wildlife, and I nstream Impacts Associated with 11D’s Conser vation
Program Are Fully Mitigated by Implementation of the HCP

Asillugrated by thetable dbove a page |, if 11D pursues afalowing program for purposes of
consarving water for trandfer and for mitigation, al potentidly sgnificant environmenta impacts to fish,
wildlife or other instream uses associated with the Conservationand Transfer Project are made “lessthan
ggnificant” with implementation of the HCP.

Implementation of the HCP would avoid project effects on sainity until 2035%* and fully mitigate
for project impacts on fish-eating birds by providing water inflow to the Saton Sea to offset inflow
reductions caused by the Conservation and Transfer Project. This mitigation strategy would maintain
sdinity increases and eevation decreases resulting from the Conservation and Transfer Project.  In other
words, 11D’ s respongbility under the HCP istwo-part: firg, 11D must maintain inflow levels sufficient to
offset the reduction associated with implementation of the project to 2030; and second [1D must maintain
auffident inflowsto the Seasufficient to maintainthe sdinity levelsa below 60 ppt. (Find EIR/EIS, a 3-37
t0 3-39.) The annua amount of mitigation water would be equd to the actud inflow reduction caused by
the water conservation and transfer component of the Conservation and Transfer Project plus or minusan
amount of water necessary to maintain the target sdinity trgectory. (Find EIR/EIS, a 3-37.) Thus,
depending on circumstances not yet know, thismay result in 11D’ sdischarging morewater than the quantity
of water conserved for transfer. (Testimony of Dr. Eckart, July 8, 2001 (RT citation not yet available).)

Under this approach, water for mitigation purposes could be provided from falowing, from any
avalable water source, or a combination thereof. (Final EIR/EIS, at 1-5.) However, because water
sources other than falowing have not yet beenidentified, the EIR/EI S evad uatestheimpacts associated with
the conservation of water for mitigation purposes by falowing only. (Find EIR/EIS, at 1-6, n.1.)

No party presented credible evidence that the HCP, if implemented, would be insufficient to
mitigate impacts to the Sdton Sea. In fact, dmogt dl testimony regarding the HCP focused on the
adequacy of HCPL. (See, e.g., RT, a 1351-1387.) However, as noted earlier, HCPL is no longer

24/  TheHCPwould provide mitigationwater to the Seauntil 2030, but becausetheeevation of the Sea
would be maintained above the Basdline projection up to 2030, the eevation would not fal below the
Basdline projection until the year 2035. (Find EIR/EIS, at 3-39.)

SB 304437 v1: 007710.0011 78 Petitioner SDCWA'’s Closing Brief




HATCH AND PARENT
21 East Carrillo Street
Santa Barbara, CA 93101

proposed asmitigation for impactsresulting fromimplementation of the Conservation and Transfer Project.
Additiondly, many partiesexpressed support for the* HCP2 Approach” —now smply, the proposed HCP.
(RT, at 1305:5-7, RT 1390:9-16; RT 1601:17 - 1602:2.)
a. Hydrology/Water Quality ImpactsWould Occur Only If An
“All Measures’ Program Were Employed, And Then Only
After 2030

If the Conservation and Trandfer Project wereimplemented using “dl measures’ of conservation,
potentidly significant and unavoidable impactsin the hydrology and water quality resource areaas aresult
of increased selenium, Tota Dissolved Solids, and Tota Suspended Solidsin 11D’ s surface dischargesto
vaious drainage watercourses and groundwater, were identified. (Find EIR/EIS, a 4-5 to 4-6
(summarizing impacts associated with increased selenium concentrations).) However, with
implementation of the HCP, 11D will conserve additiona water to offset inflow reductions resulting from
water conservation and transfer and make this additiona water available to the Sea as necessary to
maintain the salinity of the Sea below 60 ppt until 2030. During this period, selenium concentrations and
sinity in 11D’sdrains and in the rivers feeding the Sea could be equa or lower than under the Basdline,
depending on the source and source location of the mitigation water. Thus, the effects to biological
resources from changes in water quaity and quantity in the drains and rivers as aresult of implementation
of the Conservation and Transfer Project would be avoided during the first 30 years of project
implementation. (Fina EIR/EIS, at 4-45.) The Find EIR/EIS has determined that no reasonable or
practical mitigation exigs for theseimpacts. (Find EIR/EIS, a 3-8.)

On the other hand, the “fallowing only” conservation program would result in decreased concen-
trations of the same items to the same watercourses and groundwater, which is consdered a beneficid
impact. (IID Exh. 55, Vol. 1, a 3.1-104-159.) Given that the Find EIR/EIS recognizes the
impracticability of utilizingan“dl measures’ conservation programin concert with the proposed HCP (Find
EIR/EIS, a 1-6, n.1), it is reasonable to conclude that the “al measures’ conservation program, as
presently described, would not be employed in favor of a falowing program and therefore al

hydrology/water quality impacts would become |ess than
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VIIl. IMPACTSOFTHE CONSERVATIONAND TRANSFERPROJECT UNRELATEDTO
LEGAL USERSOR BENEFICIAL USES

A. WITH IMPLEMENTATION OF THE HCP, SIGNIFICANT AND UNAVOID-
ABLE IMPACTS TO AIR QUALITY ARE AVOIDED ENTIRELY UNTIL
AFTER 2035
As described herein, the HCP would maintain inflows to the Sea consstent with the Basdline
trgjectory such that Sealevelswould be maintained and the Conservation and Transfer Project would have
no impactson air quality, at least until 2035 and potentidly for the entire term of the project.  Given a
great number of dissmilarities between the existing conditions at Owens and Mono Lakes and the Salton
Seathat tend to suggest that a reduction in water levels at the Seawould not have the kinds of ar quaity
effects that have occurred a Owens and Mono Lake. This, dong with other factors and considerations
discussed in the EIR/EIS, Thus, the best-case eva uation of the Conservation and Transfer Project would
result ina“no impact” finding. However, given some lingering uncertainty regarding the actud ar qudity
impacts of Saton Sea exposed shoreline exposure as aresult of alack of sufficient recordsor researchin
this regard, the EIR/EIS has assumed a “wordt-case’ scenario that some air quality problems potentialy
may occur at some date after 2035. (Final EIR/EIS, at 3-47 to 3-50.)
1 I mplementationof aFour-Step Mitigation And M onitoring Program Would
Reduce Air Quality Impactsto Less Than Significant Levels
To addresspotentidly significant air qudity impactsoccurring at somedateafter 2035, the EIR/EIS
proposes afour-step mitigation plan that would beimplemented to mitigate Sgnificant PM 10 emissonsand
incrementa hedlth effects (if any) from Sdton Sea sediments exposed by the Conservation and Transfer
Project after such time as 11D’ s obligation to maintain flows to the Sea pursuant to the HCP has ceased.
This mitigation program would include: (1) restricting access to exposed shordine; (2) implementation of
a research and monitoring program to evauate changes occurring in the environmenta setting as the Sea
recedes; (3) creation or purchase of offsetting emisson reduction credits; and (4) direct emissonreductions
at the Sea.
mn
In other words, the proposed four-step mitigation plan would, if necessary, mitigate for any

ggnificant ar quaity impacts occurring after 2035 by use of dust control measures and, if feasible, re-
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wetting of emissve areas exposed by the project. (Find EIR/EIS, at 3-53.) This proposed mitigation is
potentidly sufficient to avoid or suppress PM10 emissions to less than sgnificant levels. Nevertheess,
because some uncertainty remains regarding the success of the proposed mitigations, the EIR/EIS makes
the most conservative conclusion that the air qudity impacts are potentidly sgnificant and cannot be
mitigated. (Find EIR/EIS, a 3-53)
2. Air Quality Impacts Could Be Minimized With Implementation of a
Temporary/Rotational Fallowing Program
A temporary/rotationd land management programwould likely resultinfewer impactstoar quality.
Mr. Underwood testified thet it is estimated that the PVID Program — a temporary/rotationa land
management program — will result in PM10 levels smilar to or dightly decreased from current levels.
(SDCWA Exh. 48, at 2-3; SDCWA Exh. 50, at ES-7t0 ES-8, 4-311t04-32;RT, at 2554, 2618; RT, at
2736, 1309, 1390.) Thus, inthe event that atemporary/rotationd falowing program is employed for the
purpose of conserving water for transfer and/or mitigation, the air qudity impects identified in the Find
EIR/EIS may be reduced to less than dgnificant levds, irrespective of the mitigation measures proposed.
Thisisbecause Alternative Four, which eva uatesthe environmenta impactsthat potentialy would
be associated with implementation of afadlowing-only program, presentsthe “worst-case’ analyss of any
fdlowing program by assuming that water will be conserved by permanent fallowing only. (RT, at 2736,
1309-1310.)%

Thus, in the event |1D’s Board of Directors eects to approve the Conservation and Transfer
Project that utilizes temporary/rotationd falowing instead of permanent falowing, the potentid ar quality

25/ It should benoted that the environmental evaluation and anadlysisprovided in the EI/EI S necessarily
encompasses and evauates any and al impacts that would be associated with a temporary/rotationa
fdlowing program (RT, a 2736), aswell asany other falowing program. (11D Exh. 55, Val. 1, a 3.5-16;
ES-12 (defining falowing to include both short-term and long-term fallowing). In other words, because
atemporary/rotational fallowing program will have fewer impacts than a permanent fallowing program like
that described in Alternative Four, it istherefore isasubset of thelatter. (RT, at 2736, 11D Exh. 55, Val.
1, a 2-57 (“The purpose of the analyss of Alternative 4 is to assess the potential environmenta impacts
of fallowing rather than to predict the exact method of falowing or by whom it would be done.).)
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impactsidentified aspotentialy occurring after 2030 could beavoided, if not mitigated for throughthe BMP
mitigation program.

B. SIGNIFICANT AND UNAVOIDABLE IMPACTS TO AGRICULTURAL

RESOURCES WOULD OCCUR ONLY IF A PERMANENT FALLOWING
PROGRAM WERE IMPLEMENTED

The EIR/EIS for the Conservation and Transfer Project identifies the reclassfication of prime
farmland asthe primary impact that would be associated with apermanent fallowing program (asdescribed
inAlternative Four). Thisimpact would arise by thefact that the conversion of farmland to dternative uses
(i.e, fdlow land) would result in the reclassfication of prime farmland and farmland of dtatewide
importance.

However, because the EIR/EI S assessesthe possible worst-case” scenario relating totheimpacts
of a conservation program that includes falowing by assuming that 100 percent of the falowing used to
generate conserved water would be performed as permanent falowing (11D Exh. 55, Val. 1, at 3.5-11),
the agricultura resource impacts identified would not result if a temporary/rotationd falowing were
implemented instead. The EIR/EIS concludes that because rotationa falowing is congstent with existing
land uses, this approach would not result in the conversion or reclassification of any farmland, therefore
such aprogram would not have asignificant environmenta effect on agricultura resources. (11D Exh. 55,
Voal. 1, a 3.5-16; seealso SDCWA Exh. 50, at ES-6to ES-7; RT, a 2569-62.) Thus, in the event the
[1D Board of Directors gpprovesatemporary/rotation falowing program for purposes of conserving water
for transfer and/or mitigation, no impacts to agricultural resources will resuilt.

C. GROWTH-INDUCEMENT

1. The Statutory Provisons Governing this Change Petition, SWRCB
Decisions Applying ThoseProvisions,and CEQA Confirmthat theAlleged
Growth-inducing Impacts Are Not Within the Jurisdiction of the SWRCB
and Thus Need Not be Considered by the SWRCB in Approving the
Amended Petition

By their plain meaning, the Water Code provisions that authorize changesto awater right permit
or license upon permission of the SWRCB do not require the SWRCB to consider whether such changes
will induce growth, either in the county of origin or in the area of the proposed use. (See Wat. Code 8
1702 (providing only that the petitioner shal establish, to the satisfaction of the board, and the board shall

find, that the change will not operate to the injury of any legd user of the water involved); Wat. Code 8
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1736 (SWRCB must consgder harm to any lawful user of water and adverse impact to fish, wildlife, or
other instream beneficid uses).)

Alternatively, CEQA dsodoesnot providefor groundsfor the SWRCB'’ scons deration of growth-
inducement. Asdescribed above, the SWRCB isa* responsible agency” under CEQA. (Pub. Res. Code
§21069; 14 C.C.R. §15381.) Assuch, itisrespongblefor mitigating only those impactsthat are within
itsjurisdiction, i.e., mattersgoverned by the Water Code and specifically Water Code section 1700t seq.
(14 C.C.R. 815096; In The Matter of City of Thousand Oaks(1997) Dec. 1638.) The SVRCB itHf
has confirmed this point on numerous occasions. For example, inIn the Matter of Cambria Community
Services District (1977) Dec. 1477, the SWRCB stated:

The Find EIR indicates that the expanson of the water system to serve
new subdivisionsin accordance with the Cambria Genera Plan would be

fecilitated by the proposed diverson. Since the Cdifornia Coastal
Commission has jurisdiction over the land use in most of the Didrict’s

sarvice area, the Coastd Commission has the authority and has adopted
appropriate _conditions to mitigate any adverse impacts of _growth

inducement caused by the approval of this permit.
(Dec. 1477, a 13 (emphasisadded).) Smilarly, in Inthe Matter of Big Basin Water Company (1978)

Dec. 1482, the SWRCB concluded:

The Find EIR discusses the impact of new development in consderable
detail and this discusson will not be repeated. . . . Although approva of
this application does not guarantee any specific development, since
additiona environmenta clearances, approvas, and permits would be
required by other public agencies, the denid of this gpplication might
effectively prohibit the intended development for lack of an adequate
water supply. A denid by this Board based solely on the ground of
growth inducement is not warranted. The gppropriate level of growth in
thisareais principdly a matter for local agenciesto decide.

(Dec. 1482, at 10 (emphasis added).)
Ladly, inIn The Matter of Petition For Assignment of State Filed Application 5645 (1999)
Dec. 1635, the SWRCB concluded:

As lead agency, [El Dorado County Water Agency] relied upon El
Dorado County to adopt a program to mitigate the project’s growth-
inducing effects of the proposed project, including secondary effects on
vegetation and wildlife habitet. The Board findsthat El Dorado County is
the primary agency responsible for: (1) land use planning, (2) approving
development consstent with the county’ s generd plan, and (3) mitigeting
the effectsof devel opment resulting from approved devel opment withinthe
county. Thus, the Board will not adopt conditions to address these
secondary environmentd effects.
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(Dec. 1635, at 50) (emphasis added).)

Jugt asin Decison 1635, the SWRCB isrequired to consder, and if necessary, require mitigation
for, thedleged direct effects of the proposed transfer on fish, wildlifeand other instream uses. Thisandys's
does not include consideration of growth-inducement in the proposed new placeof use. Thisissueismore
appropriately left to locd planning agencies with permitting authority and thus jurisdiction over the
development that NWF argues will occur.

Insum, neither the Water Code, CEQA and its Guidelines, or prior SWRCB decisonsrequire or
authorize the SWRCB to consder, much less mitigate for, any percelved growth-inducing impacts that
could be associated with the SWRCB'’ s gpprovd of the proposed transfer.

2. Substantial Evidence Demonstrates That the Amended Petition, if
Approved, Will Not Induce Growth

Irrespective of how the conservation dement of the Project is implemented by 11D, SDCWA's
efforts to transfer conserved water from 1D to SDCWA,, if successful, will not be growth inducing. As
a resource agency having no land use regulatory power of its own, SDCWA merely provides water
facilities and supplies necessary to meet demands first determined by other public agencies having
Condtitutional and statutory authority to regulate the pace, location, quality and quantity of land
deveopment. SDCWA is smply seeking to match its firm water supplies to regiona water needs
determined according to population growth first established by others. (SDCWA Exh. 47, & 2.) While
the SWRCB is not required to address the subject of growth inducement, the fact remains that the
conservation and transfer project will not be growth inducing.

SDCWA'’s Generd Manager, Maureen Stapleton, and SDCWA'’s Water Resources Manager,
tedtified to the fact that SDCWA'’s imports approximately 600 KAFY from MWD to meet current
demand. Of thisamount, only about 320 KAFY isafirm and rdiable supply. (RT, a 2726:6-9.) Inthe
event MWD’ s supplies were cut by as much as 700 KAFY (the difference between MWD’ s current
Colorado River diversons of 1.25 MAFY and its entitlement of 500 KAFY),? asthe Secretary of the

26/  While MWD has dtated that it will meet dl future water requirements of its member agencies
(MWD Admin. Code § 4202), religbility of the MWD suppliesin the future is dependent on many factors,
induding MWD’s efforts to ensure that the CRA continues to be operated at full capacity through
implementation of various programs and actions contained in the Caifornia Plan.
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Interior could very well demand come December 31, 2002, as much as 280 KAFY of SDCWA's
imported water supply could beat risk. (SDCWA Exh. 47, a 2.) The Conservation and Transfer Project
would alow SDCWA to convert upto 200 KAFY of these potentialy unrdliable suppliesinto asupply that
equates to the reliability SDCWA enjoys today. (SDCWA Exh. 47, a 2.) In other words, Colorado
River water obtained from I1D as part of the Conservation and Transfer Program would smply replace
Colorado River water supplies presently purchased from MWD but which may not be available in the
future.

Because thewater to be purchased from 11D ismerdly replacement water, no additions or changes
to SDCWA'’swater delivery and storage system would be required. No construction whatsoever in the
San Diego regionwould berequired. Under the Exchange Agreement, thewater SDCWA purchasesfrom
11D will be delivered to MWD at the CRA intekefacility at Lake Havasu, and MWD will ddliver that same
amount of water to SDCWA at its normd “point of delivery” to SDCWA facilities. (SDCWA Exh. 40,
at 17.) Inother words, under the Conservation and Transfer Project, SDCWA would continueto receive
the same quantity of Colorado River water, at the same point of diverson, and through the same facilities
asit does presently. The only difference would be that the water delivered to SDCWA would be water
of a senior priority, and thus would help to ensure the continued future reliability of that water supply.
(SDCWA Exh. 40, at 17.)

MWD’s CRA isfull today and the Conservation and Transfer Project will ensure that it remains
ful for the future. NWF contested this characterization but its witnesses erroneoudy assumed that
SDCWA would be ableto receive additiona water from MWD, despite thefact that agod of the project
is to ensure that the CRA would remain full. Their testimony was that SDCWA would smply buy more
water from MWD onceit had secured the water made available under the Trandfer Agreement. However,
they were not familiar with the status of the available capacity within the SDCWA's conveyance and
treatment system (RT, at 2032:18-25, RT, at 2033:1-2) or that the Emergency Storage Project waslimited
in how it was to be used and operated. (RT, at 2035:12-20)

. Mr. Sater:  So youwould be surprised to learn that the project must be
operated for storage purposes, emergency storage purposes?

. Mr. Jones.  Yes, that would surprises me. (RT, lines 21-25.)
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Astedtified by Ms. Stapleton, the true facts that SDCWA' s conveyance and treatment capacity
isessentidly full and that the Emergency Storage Project islimited to use for Emergency Storage purposes
and is not available to provide additiona water supply needs.

NWF witnesses al o expressed some suspicion that alarger conspiracy toimport morewater from
[1D wasafoot. However, they were unableto identify any pecific reasonsfor thissuspicion other than the
fact that SDCWA may not have diligently responded to questions from their witnesses.

. Mr. Sater: Y ouhave no reasonto disbelieve thetestimony of the generd

manager .. That they have no present plan, no pipdinelocationsidentified,
no project to pursue?

. Dr. Michd: | have reason to disbelieve, yes?

. Mr. Slater: What is that?

. Dr. Michd: Because the officids have been quiet both in the United
States and Mexico and not forthcoming on that.

. Mr. Sater: Soitisthar slence?

. Dr. Michd: Their slence, right.

(RT: 2006 lines 4-14.) Moreover, SDCWA has no additional capacity in existing treated water pipelines
to import additiona supplies beyond those contemplated by the Conservation and Transfer Project.
Further, there is no proposa to add additiona capacity at thistime. (SDCWA Exh. 47, a 4.)

Contrary tothecharacterization of SDCWA offered by NWF (see generally, NWF Exh. 3; NWF
Exh. 14),2 SDCWA is not responsible for developing generd plans, indtituting growth management
ordinances or issuing land use gpprovas under zoning and building ordinances. SDCWA hasno land use
regulatory authority and makes no decisions about whether an individua development is permitted or will
proceed. (SDCWA Exh. 47, & 3.) Rather, SDCWA isresponsiblefor providing, concurrent with need,
wholesale water facilities, which together with loca suppliesof its member agencies and demand reduction

27/  Infact, NWFwitnesses demongtrated afundamental misunderstanding of many of the fundamental
elements of the Conservation and Transfer Project. For example, with respect to the quantity of water to
be transferred, both Mr. Jones and Ms. Michel testified that as much as 300 KAFY could be transferred
to SDCWA pursuant to the Conservation and Transfer Project. (RT, at 1966, 2006.) Thisisnot correct
— the quantity proposed to be transferred to SDCWA is no more than 200 KAFY. (See Amended
Petition, at 8.) (Seealso RT, at 2006-2014 (evidencing witness unfamiliarity with nearly al of the essential
terms of the proposed Conservation and Transfer Project).)
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(conservation) programs, are sufficient to providefor the population previoudy planned and anticipated by
SANDAG and its component agencies.

In 1989, the legidature charged SDCWA with providing water sufficient to meet the needs of its
member agencies serving the San Diego Region. In 1993, SDCWA entered into agreement with
SANDAG? to use SANDAG's most recent regional growth forecastsin determining water demands and
the amount, types and phasing of facilities needed to serve the forecast population. (SDCWA Exh. 20.)
Theintent of the agreement isto assure cons stency between theland use and devel opment regulationsand
policies of the county and cities on the one hand, and the water supply and fadility planning by SDCWA
on the other. SDCWA takes its lead from SANDAG. Based on the regiona growth projections
developed by SANDAG, SDCWA plans, sizes and phases its water facilities and supplies to mest,
concurrent with need, the water demands or the region.?

NWF argues, based entirely on literaturereviews(see, e.g., RT, at 1983-1984, 2000), theoretical
discussion not specific to the matter at issue (see, e.g., RT, at 2001) and mere speculation (seg, e.g., RT,
at 2005-2006), that amorereliable water supply necessarily resultsin adverseimpactsto quality of lifeand
to fish and wildlife resources in San Diego County. (NWF Exh. 3; NWF Exh. 14; RT, at 2021 (stating
that aincreasein rdiability from 98 percent to 99 percent would be“incrementaly moregrowthinducing’).)
However, just the oppoditeistrue. Mantaining and preserving reliable imported water suppliesis more
likely to resultinimproved environmental conditionsand animproved overdl qudity of lifewithin San Diego
County than if water supplies were less reliable. (SDCWA Exh. 47, a 5.) The Southern Cdifornia
economy has grown up in dependence upon that water. If the Colorado River should suddenly become
unavalable as a result of a falure of the QSA, and thus the Conservation and Trandfer Project and

Guiddines, there could be serious impacts on the environmenta conditions within Southern Cdifornia.

28/  Messure C, passed by the votersin 1998, requires the County of San Diego and each city inthe
county to participatein formulating aregiona growth management plan. SANDAG, ajoint-powersagency
comprised of dl the loca government agencies that have land use regulatory power in San Diego County,
was designated as the regiona growth management review board.

29/  TheDirector of Planning for SANDAG, Mr. Michadl McLaughlin, an expert witness, tedtified to
the fact thet the availability of water suppliesis not afactor formulating growth projections for the region.
“In fact, the availability and/or religbility of water supplies for the San Diego region, despite the close
coordination between SANDAG and SDCWA, in no way influencesthe forecasts SANDAG produces.”
(SDCWA Exh. 39, at 5:16-20.)
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For example, if MWD were unable to offset reductions in Colorado River water while it was
securing replacement water from other sources, there could be lesser quantities of imported water and
corresponding loss of irrigation run-off available in locd surface streams that may be enjoyed by fish and
wildife (SDCWA Exh.47,a&5.) Similarly, lossof agricultura lands could adversely impact habitat. The
San Diego region has one of the most productive agriculturd indudtries in the state, but it needs water to
survive. Orchards do not easily adapt in drought conditions and a prolonged shortage caused serious
adverse impacts on San Diego’s agricultura economy. (SDCWA Exh. 47, & 5.)

In sum, the Conservation and Transfer Project would not induce growth in the SDCWA service
area because it would not provide additiona water for the SDCWA service areaand would not increase
the amount of water delivered to southern Cdifornia. Further, the Project would not involve any additions
or changes to the SDCWA water delivery and storage system (since the conserved and transferred water
would be ddivered through systems that are dready in existence or gpproved) or any other construction
inthe San Diego area. Rather, the Conservation and Trandfer Project would maintain the rdiability of the
Colorado River supply that SDCWA has experienced in the past by redlocating the existing water supply
to provide greater assurance againgt drought shortfdls. Overdl, the Conservation and Trandfer Project,
if approved, would assist in the reduction of the historic water supply diverted from the Colorado River to
southern California— a substantial bendfit for dl of Caifornia
i
mn

D. NO CONSIDERATION SHOULD BE GIVEN TO SOCIOECONOMIC

IMPACTS

Although the EIR/EIS includes an andysis of the Consarvation and Transfer Project’s potentid
impacts in the areas of Indian Trust Assets, Transboundary |mpacts, Socioeconomics and Environmenta
Jugtice, no sgnificance finding is made with repect to any of these resource areasin any geographic area
because such afinding is not required by CEQA, only NEPA. (Nationa Env. Policy Act Regulations, 40
C.F.R 1500, et seq.) Nevertheless, because considerable attention has been given to the Conservation

and Transfer Project’ spotentia for resulting in socioeconomicimpacts, these concernsare addressed here.
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As explained below, the SWRCB has no legal basis to consder, let done mitigate for, socio-
economic effects that may occur asaresult of its gpprova of the Amended Petition. Indeed, the absence
of such express authority when compared to language relating to a consderation of economic effects
elsawhere in the Water Code, unquestionably demonsdtrates that the Legidature did not intend for the
SWRCB to consider socia economic effects within the context of Water Code section 1700 et seq.
Accordingly, and correctly, no prior SWRCB decison, nor any common law opinion interpreting or
aoplying the “no injury” rule, as set forth in Water Code section 1700 et seq., provides a precedent for
conditioning the transfer on socioeconomic grounds.

1. The Water Code Does Not Provide Authority for the SWRCB to Review
Socioeconomic Effects Associated with The Proposed Conservation and
Trandfer Program

This hearing concerns a petition for change filed pursuant to Water Code section 1736. Section
1736 alows the SWRCB to approve a long-term transfer “where the change would not result in a
subgtantia injury to any legd user of water and would not unreasonably affect fish, wildlife, or other in-
stream beneficid uses” Section 1736 does not provide for review of socioeconomic effects. Indeed, no
provisonin dl of Divison2, Part 2, Chapters 10 and 10.5 (sections 1700 et seq.), dedling with dl forms
of change petitions, provides for the consideration of socioeconomic effects.

Only two sectionsin the Water Code require cons deration of socioeconomic effectsin the context
of atransfer of water, but neither are applicable here. First, Water Code section 1810 (the Wheeling
Statute), which requires conveyance facility owners to make surplus capacity available for others to use
so long asfair compensation is paid and various conditions are met, requires the conveyance facility owner
(not the SWRCB) to find that such use may not unreasonably affect the overdl economy or theenvironment
of the areafrom which thewater isbeing transferred. (Wat. Code § 1810(d).) Inthiscase, no “wheding”
will occur as the transportation of the water to be transferred will be effected as a result of the Exchange
Agreement entered into by SDCWA and MWD. (SDCWA Exh. 14.)

Secondly, Water Code section 380 et seq., which dlows loca or regiond public agencies to
transfer surplus or voluntarily forego water without regard to service arealimitations, isaso not applicable
to the pending Amended Petition. Petitioners have not sought a transfer under Water Code Section 380

and consequently the findings set forth in Section 386 do not gpply. Moreover, this section expressy

SB 304437 v1: 007710.0011 89 Petitioner SDCWA'’s Closing Brief




HATCH AND PARENT
21 East Carrillo Street
Santa Barbara, CA 93101

acknowledgesthat thischapter doesnot prohibit or restrict thetransfer of water by aloca or regional water
user pursuant to other provisions of law. (Water Code § 382(b).)

The fact that other provisions of the Water Code do include reference to economic impacts of
some kind, and Water Code sections 1700 et seq. do not, requires an interpretation that the legidature
gpecificdly intendednot to include such abasisfor review. Thecannon of statutory construction espressio
unius est exclusio alterius,” holds that the listing of aseriesof applicationsimpliestheexclusion of others
(seeUnited Farm Workersv. Agricultura Lab. Rel. Bd. (1995) 41 Cal.App.4th 303, 316 [48 Cal .Rptr.2d

696]; InreTimothy E. (1979) 99 Cal.App.3d 349, 354.) The fact that the Legidature has included a
consderation of socioeconomicsin two unrelated statutes indicates thet it did not intend for the SWRCB
to be burdened with such a review here. Accordingly, it is not surprising that no SWRCB decision
conditioned transfers upon mitigation of socioeconomic impacts.
2. The Reasonable Use Doctrine Does Not Provide a Basis for Review of
Third Party Socioeconomic Impacts

The County of Imperid contends that Article X, Section 2 of the Cdifornia Condtitution (the
“Reasonable Use Doctring’) provides a basis for the SWRCB' s congideration of third party impacts.
(Policy Statement of Hank Kuiper, Imperid County (April 22, 2002).) Perhapsitisaso abasisto bring
about world peace. There is about the same amount of law on the two subjects.

Theinterpretation of Article X, Section 2 offered by the County would literaly turn therequirement
that awater user engage in reasonable and beneficial useonitshead. Instead of reasonable and beneficia
use being the measure of therights of an existing user, the County proposes an introduction of amorphous,
undefined standard that would suggest the economic impacts of a use and transfer be considered.
SDCWA fallsto see how such an gpproach would be in the best interests of the rurd counties. Inviting
a comparison of relative economic vaue is amilarly bad public policy and it is actudly anathema to the
protectionthat the County of Imperid seeksto obtain. The temptation to consider the comparative values
that two users may make of the water has more often been associated with saber rattling by urban areas

supported by claims of a higher and better use.*

30/A legd argument that is not advocated here.
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Cdifornialaw does not demand that water be applied to optimal uses. It does not demand that
water be redllocated from exigting usesfor the benefit of higher uses, without compensation being paid the
senior user. And it does not require atransferee or transferor to be burdened with unquantified economic
lidbilities as a condition of improving the coordinated and efficient administration of water rights and
complying with the mandates of Article X Section 2.

3. Socioeconomic Impacts Are Not Required to be Considered Pursuant to
the SWRCB’s Role as a Responsible Agency Under CEQA

CEQA doesnot requirellD, thelead agency, or the SWRCB, asaresponsible agency, to consider
the socioeconomic effects of the Conservation and Transfer Project. In fact, Public Resources Code
section 21100, which lays out the essentia eements of an EIR, makes no mention of such impacts. As

such, Cdifornia courts have ruled that an EIR need not address the socioeconomic effects of the project.

(Main Mun. Water Did. v. KG Land Cdifornia Corp. (1991) 235 Cal.App.3d 1652, 1661 [1
Cal.Rptr.2d 767] (“Generdly socid and economic changes resulting from a project are not treated as
ggnificant environmenta effects, ether primary or secondary, which require EIR analyss”).)

The EIR/EISfor the Conservation and Transfer Programincludesan analysisof the socioeconomic
impacts that could arise as aresult of the proposed transfer because NEPA requiresthat USBR, afedera
agency, consider these impacts. (42 U.S.C. 8§ 4332; see also 40 C.F.R. § 1508.8.) However, as
described above, the SWRCB is not required to do the same.

4. TheMode Transfer Act IsNot theLaw

In response to questions posed by the County of Imperid, Professor Barton Thompson testified
about the “Modd Transfer Act” (RT, at 379:25 to 382:19) and indicated that if the proposed transfer
included fallowing as a means of conservation, the SWRCB would be required to consider whether the

transfer would result in unreasonable impacts on the local economy. (RT, at 380:6-15.)*! However, the

31/ Professor Thompson testified:

If thistransfer wereto permit falowing . . . one of the thingsthat the Board
would have to look at would be its impact on the loca economy. And if
the Board concluded that that was unreasonable in light of the facts
invalving the transfer, looking & dl the various costs and benefits of the
transfer, thenthat would be atrandgfer that thisBoard under Cdifornialaw
would not be permitted to approve.
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proposed “Model Transfer Act,” isnot the law and therefore provides no basisfor the SWRCB’ sreview
or congderation of socioeconomic impacts. A moreinteresting question might have been what Professor
Thompson thought of that portion of the Mode Act and its treatment of socioeconomic impacts. For a
preview of what that might have been, we can review his article published in 1998:

Whether the government shdl take any actions to protect communities

fromthe adverse consequences of water exports (other than to reducethe

cost of economic trangtion as it does in the case of other market shifts)

remains questionable.
(Thomas & Mudler, “Reflections on the ‘Modd Trandfer Act’ by the Natural Heritage Ingtitute”’ (1996)
Hastings W.-N.W. J. Envtl. L. & Pol’y 88§ 91, 99.)

Asfor theconcern over falowing, other respected environmental scholars suggest discussing long-

term transfers based on land management are mis-focused:

Disdlowing long-term transfers based on land fallowing that would cause

“subgtantia harm” to the local economy might be highly inhibitory of the

very type of transfersthat public policy should beencouraging. Itisclear

that the water should move out of agriculture to meet the needs of the

water that isbeing used least productively in that sector. Fully 20% of the

water used in agriculture produces less than 5% of its profits.
(Thompson, “Takings, Public Trust, Unhappy Truths, and Helpless Giants, A Review of Professor Joseph
Sax’s Defense of the Environment Through Academic Scholarship” (1998) 25 Ecology L.Q. 363, 382.)

a. AsaMatter of PublicPolicy, the SWRCB’sPublicInterest Review
Should Not Include Socioeconomic Effects

We recognize that the SWRCB has previoudy used a libera standard to review petitions for
change for treated waste water to ensure that the public interest is satisfied. (See e.g., In the Matter of
Treated Waste Water Change Petition WW-20 of El Dorado Irr. Dist. (1995) WR 95-9, a 6.) As
such, inthismetter, the SWRCB might fed compelled to consider such impactsas part of itsbroader effort
to promote the public interest. However, even in those instances where the SWRCB has entertained
arguments presented by parties without legd standing (i.e., non-legal users),®? the SWRCB haslimited its

review to those issues supported by the governing statute. For example, in 1n the Matter of Treated

32/ The SWRCB routinely recognizes persons gppearing at hearings who are not applicants, petitioners,
or protestants of record. (WR 95-9, & 6.)

SB 304437 v1: 007710.0011 92 Petitioner SDCWA'’s Closing Brief




HATCH AND PARENT
21 East Carrillo Street
Santa Barbara, CA 93101

Waste Water Change Petition WAW-20 of El Dorado Irr. Dist., athird party’s (DFG) interest in the
proposed transfer was supported by express provisons within Section 1736 requiring protection of fish
and wildlife habitat, aswdll asthe statutory requirement that DFG be notified of dl change petitions (Water
Code 8§ 1703). In contrast, there are no statutory provisions to support similar complaints based on
socioeconomic effects and we know of no instance in which the SWRCB has considered socioeconomic
impactsin the context of a Petition for Change, even under the guise of its broader public interest review
authority.
5. Consideration of Socioeconomic Impacts Must be Made in Context

Asuming, arguendo, that the SWRCB does find that its public interest duties require that the
socioeconomic impacts are relevant to its public interest review, the present factud context and policy
implications should be condgdered. The Transfer Agreement presumes that aminimum of 130,000 AF of
water be made avallable through efficiency improvements for which there are no adverse socioeconomic
impacts. If falowing is to be pursued by 11D as a part of its conservation efforts, it is likely to be in
response to dlegations thet irrigation efficiency efforts may cause adverse impacts on the Sdton Sea.

The transferors are paying for the water conserved by II1D. If 1ID does not incur the costs of
inddling improvementsto increaseirrigation efficiency (RT, at 2520, 2529) and pursuesfalowing instead,
the cost of generating the conserved water will be reduced. Excess revenues can be redistributed by 11D
to mitigate any socioeconomic impacts. (RT, at 2555-2556.) SDCWA supports these efforts. (RT, a
2542.)

To condition the petition on a specific distribution of proceeds would only serve to interject the
SWRCB into apoalitica question best Ieft to 11D toresolve. ItsBoard is popularly elected and responsible
to alarge number of congtituents — not just farmers.

The EIR/EIS estimates that the aggregate impact of worst case fallowing would be aloss of 2,460
jobsand areduction of $166 millionintota businessoutput. (11D Exh. 55, Val. 1, Table 3.14-11, at 3.14-
23.) Agan, however, the EIR/EIS analyssis based on the worst-case scenario — a permanent falowing-
only conservation program. (RT, at 902:15-22.)

Dr. Smith, who based his analysis on data provided in the EIR/EIS (RT, a 1002:7-10), failled to
distinguish between permanent and temporary fallowing when he concluded that afalowing programwould
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have substantiad economic impactsinthe Imperid Vdley. (RT, at 1013:10-19.) Additiondly, Dr. Smith's
andyss omits consideration of soil types and availability of water (RT, a 1013:25 - 1014), profit-

maximizing factors such as e ecting to grow one crop over ancther (RT, a 1015:2-4), changing crop mixes
(RT, a 1017:14-25), the productivity of the land (RT, at 1016:20-23), and off-setting benefits from a
farmer’ s reinvestment of cash-payments for fallowing into the local economy (RT, at 1023:11-15) and a
hedthy recreational economy at the Salton Sea(RT, at 1025:20to 1027:18), dl of which Dr. Smith agreed
would be important factors in preparing a meaningful economic andyss.

Mr. Spickard' s andysis condsted of nothing more than an andyss of the Draft EIR/EIS swordt-
case anayds based on a permanent falowing program (RT, at 2186:20-25) and therefore failed to take
into account an array of factors (landowner v. farmer (RT, at 2187:1-4) that would be important in
evauating the economic impacts associated with a specific falowing program.

Lastly, the CFBF introduced two reports published by the Cdifornia Inditute for Rurd Studies,
Inc. (CFBF Exh. 2 & 3.) Both arewholly distinguishableand provide no basisfor reasonably or accurately
evauating the potential impacts that a planned fallowing program would have on the loca economy in
Imperid County. (RT, at 478:21 to 480:1.) Both studies consdered the economic impacts of asngle
drought event inthe Centra Valey and Mendotaarea, not inImperia County. No evidencewas presented
with which to evauate the smilarities or differences between these communities. Further, both examined
the effectsof adrought on highly unreliablewater supplies susceptibleto interruption (RT, at 484:8-25) and
therefore have no application to 11D which holds high priority rights to the Colorado River.

In sum, none of the concerns expressed in these proceedings about the potentia for significant
socioeconomic impacts if a falowing program is employed were based on an andys's of a pecific and
defined falowing program for 1ID. (RT, at 2179:5-25.)

Onthe other hand, substantia evidence based on ared program implemented by MWD indicates
that any soci oeconomicimpacts associated with aland management conservation program can be reduced
to acceptableleves. (RT, at 2696, 2606, 2541.) One exampleof fallowing program that employed some
of thesefactorsisin the two year test program undertaken by MWD and PVID. (SDCWA Exh. 48, a 3)

The test involved the falowing of 20,215 acres of farmland and saved approximately 186,000 acre-feet
of Colorado River water over two years. (SDCWA Exh. 48 a 3.) The study entitled “1994 Regiond
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Economic Impacts of the PAo Verde Test Land Falowing Program” reviewed and andyzed the economic
issues surrounding the PVID test program. (SDCWA Exh. 48 a 3; PCL Exh. 31; RT 1021:7-21.)

Severd key conclusons were:

. The program was not found to have affected overdl regiona economic performanceto any
ggnificant degree.

. The program was not found to have caused non-farm-related businesses in the region to
reduce employment or lose revenue.

. Negetive economic impacts of the program concentrated on afew farm related business
providing services or suppliersto the region’s farmers.

. The program was found to be only one of several causesfor reduced regiona demand for
farm-related | abor, services and manufactured inputs.

. Approximately 93% of program payments in excess of falowing and maintenance costs
were spent localy on farm-related improvements.

. There was no measurable change in taxable sales, property taxes or construction activity
in the region.

(Seealso RT, at 2546.)
MWD and PVID were s0 pleased with the results of the PVID test program that they are now
pursuing a pursuing a long-term arrangement. (SDCWA Exh. 48, a p. 3; RT, a 2547:15-25; see also
SDCWA Exh. 50.) Under that program and one that could be pursued by 11D in the instant case, non-
irrigated lands would be rotated once every year up to once every five years, a the participating farmer’s
option. Low vaue crops such as hay and grain would be targeted and land management measures to
control weed growth and wind erosion could be employed. (SDCWA Exh. 48, a 2-3.)
Mr. Underwood and Mr. Levy testified that aland management program smilar to that which is
proposed by MWD and PVID (see SDCWA Exh. 50) could subgtantialy reduce and even diminate the
socioeconomic impacts of any falowing conservation program.
Many witnessestedtified that thefollowing factors, if incorporated inawater conservation program,
would be important featuresin a program designed to reduce any resulting socioeconomic impeacts:
. temporary fdlowing (see also RT, at 1048:4-7 [Smith]; RT, at 1053:16-
18 [Smith]; RT, a 1078:4-23 [Smith]; RT, at 2167:20 to 2168:2
[Spickard]; RT, at 2541:24 to 2542:14 [Stapleton]);

. targeting specific crops (seealso RT, at 1049:6-8[ Smith]; RT, at 1054 1-
7 [Smith]; RT, at 1060:24 to 1061:3 [Smith]; RT, at 2132:19 to 2133:1

[Spickard]; RT, at 2164:5-21 [Spickard]; RT, at 2541:24 to 2542:14
[Stapleton]);
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. rotating specific properties in and out of the program over a defined
number of years (see also RT, at 1048:8 to 1049:5 [Smith]; RT, at
2132:19 to 2133:1 [Spickard]; RT, at 2164:5-21 [Spickard]; RT, at
2167:20 to 2168:2 [Spickard]; RT, at 2541:24t0 2542:14 [Stapleton]);

. maximizing paymentsto farmers as opposed to landowners (see also RT,
a 708:2-21 [Eckhart]: RT, at 1050:18-25 [Smith]; RT, at 2187:5-10
[Spickard]; RT, at 2541:24 to 2542:14 [Stapleton]); and

. targeting specific soils Gee also RT, a 1049:18-25 [Smith]; RT, at
2541:24 to 2542:14 [ Stapleton]).

(SDCWA Exh. 48, at 2-4; SDCWA Exh. 49, at 2-3.)

Mr. Levy concurred with Mr. Underwood' s diagnosis of how socioeconomic impacts could be
minimized. (SDCWA Exh. 49, at 3; see also SDCWA Exh. 52, Alan P. Kleinman, “Economic Impacts
of Fdlowing Irrigated Land in the I1D,” Aug. 2001.) Mr. Levy tedtified that impacts could be reduced
below those identified in the EIR/EIS by targeting specific low vaue crops, rotating landsin an out of the
programand structuring paymentsto that they are equitably apportioned between farmersand landowners.
(RT, at 2554:16 to 2556:21)

In addition, Mr. Underwood took issue with the point that dfafa and corn were alow vaue part
of astandard crop rotation generdly pursued by farmers. He pointed out, that contrary to testimony from
Dr. Smith, that farmers did not typicaly rotate through low vaue crops.

. Ms. Douglas. Now we have heard testimony, though, that Farmerstend

to have acrop rotation over their land so they might farm seven crops and
dfdfamight be part of the rotation, and somehow thiswould makeit more
difficult to target lower value crops.

Isthat — did you find that to be the case in the Pdo Verde case?

. Mr. Underwood: No. They would go through a—to my knowledge, they
do not go through the same type of cycle. They do not dternative crops.
Keeping in mind that the predominant crop is dfdfa and Sudan Grass,
wheat, cotton; and out of those wheset, Sudan Grass and dfafathe more
like candidate for crop rotation.

. Ms. Douglas. .... [D]id you say dfafaand Sudan grassarethe most likely
candidates for fdlowing?

. Mr. Underwood: Y es, because of thelow vaue. Fromthebeneficid part,
is that they are less labor intense, so you have less socia economic

impacts.”
(RT, at 2616:9 to 2617:2.)
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A land management program aso offers benefits. Firs, it may reduce the environmenta impacts
associated with the conservation of water necessary for the Conservation and Transfer Program. (RT, at
2549:19-22))

Second, aland management program isaso inherently reliable and may be percelved asaway to
reduce the farmer’s financid risk of participation in the conservation program and ensure guaranteed
income during periods of poor economic conditions. (11D Exh. 55, Val. 1, at 2-31 to 2-32))

Third, afadlowing program would likely avoid the controversy associated with having to choose
an higtorical basdline from which to determine the conservation potentid of each farm. (RT, at 528-535;
RT, at 544:15-24).

Fourth, afalowing program would address concerns expressed by farmers that a conservation
program Smilar to that originaly posed by 11D would involve substantia initid capita expenditures prior
to payment for the water conserved. (RT, at 2552:13 to 2553:1; IID Exh. 55, Vol. 1, at 2-31.)

Fifth, aland management program, if properly managed, can provide additiond leaching benefits
for the land and other soil preservation benefits. (RT, at 547:10-18; RT, at 901:3-10; 11D Exh. 55, Vol.
1, at 2-31)

Sixth, atemporary falowing program may be easer to manage than other conservation programs
— farmers can be certain how many acres of land will be required to be taken out of production and how
much water can be conserved as aresullt.

Seventh, atemporary falowing program that isvoluntary would provide farmerswith an additiona
market option. (RT, at 1017:14-25.)

Ladly, given that a non-fallowing conservation program will be difficult to enforce, a falowing
program would diminate this concern. (See RT, at 552:19 to 553:14.)

IX. SWRCB APPROVAL ISSUPPORTEDBY THE FACT THAT THEOVERWHELMING

BENEFITS OF THE CONSERVATION AND TRANSFER PROJECT FAR
OUTWEIGH ANY ENVIRONMENTAL IMPACTS

Neither the*noinjury” language of Water Code sections 1702 or 1736 nor the publictrust doctrine
require the SWRCB to deny the Amended Petition on the basisthat there may be someinjury to insream

uses or protected public trust vaues. In fact, assuming arguendo that the Salton Sea does condtitute a
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public trust resource despite SWRCB precedent to the contrary, the SWRCB may approvethe Amended
Petition even if it finds such approvd will actudly harm fish and wildlife & the Sdton Sea

No person can acquire a vested right to appropriate water in a manner

harmful to interests protected by the public trust. But if the public interest

in the diverson outweighs the harm to public trust values, water may be

gppropriated despite harm to public trust values.
(In the Matter of the Diversions and Use of Water from Big Bear Creek (1995) WR Ord. 95-4;

National Audubon Society v. Superior Court (1983) 33 Cal.3d 419 [189 Cal.Rptr. 346].) Rather, the

SWRCB isresponsible for baancing the various interests that may be impacted by the proposed transfer
of water. Thus, theimportant interests promoted by thetransfer may outweigh any identified potentid injury
to in-stream uses.

Any environmenta impacts associated with thetransfer of water from Imperid Valey to San Diego
County must be baanced againgt the strong legidative policy favoring, and even facilitating, trandfers of
water. (Inthe Matter of City of Thousand Oaks (1997) Dec. 1638, at 21.%)

33/  [T]he SWRCB bdievesit isdesrableto provide aminimuminstream flow of 6.0 cfsat the
City's point of diverson. However, there are strong public policy consderations
encouraging the use of reclaimed wastewater. . . . Inthisinstance, the SWRCB concludes
that the appropriate balancing of competing interests results in dlowing the City to divert
its trested waste water at the rate of discharge from the [trestment plant] less 2.0 cfsto
account for channdl losses, less 2.0 cfs which the City proposes to dedicate to instream
uses. The City's proposed diversion of additiona waste water from other sources should
be dlowed only when atota of 6.0 for instream uses is bypassed at the City's point of
diverson.

(In the Matter of City of Thousand Oaks (1997) Dec. 1638, at 21.)
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X. THE DETERMINATION OF ISSUES RELATING TO THE APPLICATION OF
FEDERAL LAW ISTHE SUBJECT OF THE PDA AND THUS UNNECESSARY TO
AND OUTSIDE THE SCOPE OF THESE PROCEEDINGS

In a good faith effort to avoid litigation between MWD, CVWD, [ID and SDCWA over
inconggent interpretations of the primacy of federa and statelaw, the PDA expressy reserved the parties
disputes and requested anon-precedentia decision from the SWRCB regarding theissue. In addition, the
interests of the State of Cdifornia and its long-term &hility to improve its bargaining position with other
Colorado River Basn States require a common, united front among Cdifornia stakeholders.

Because the Cdifornia entitieswill consent to the implementation of the Cdifornia Plan as enabled
by the QSA, the Authority respectfully requests that the SWRCB avoid issuing an opinion congtruing the
Law of the River on adispute not presently before the SWRCB. In the instant case, the parties ask the
SWRCB to assume that ddiveries to Cdifornia of Colorado River water will be made by the Secretary
of the Interior in accordance with the Implementation Agreement and the QSA, which the Secretary has
incorporated into her own scheme. (See Guidelines, 8 5(B), 66 Fed. Reg. 7772, 7782 (Jan. 25, 2001).)
The Implementation Agreement provides.

The Secretary agrees to deliver Colorado River water in a manner set
forth in this Agreement during the Quantification Period. The Secretary
ghdl begin to ddiver water in the manner set forth in this Agreement when

the Quantification period begins and shdl cease ddlivering water in the
manner provided in this Agreement when the Quantification Period ends.

(11D Exh. 21, at 2.)

Asthe proposed water transfer now under consideration by the SWRCB will be carried out under
the Implementation Agreement, whether the activities covered by this Petition could be carried out under
federa or state law in a manner other than as provided in that Agreement is presently not a case or
controversy before this SWRCB. Having reserved the issues regarding what might be accomplished
without consent under the PDA and the Implementation Agreement, the Authority’s responses to the
questions set forth by the SWRCB on June 14, 2002 are intended to be only advisory in nature.
mn

A. ARTICLE Ill, PARAGRAPH (¢) OF THE COMPACT, WHICH PROVIDES

THAT LOWER DIVISION STATES, INCLUDING CALIFORNIA,MAY NOT

“REQUIRETHE DELIVERY OF WATER WHICH CANNOT REASONABLY
BE APPLIED TO DOMESTIC AND AGRICULTURAL USES” LIMITSTHE

SB 304437 v1: 007710.0011 99 Petitioner SDCWA'’s Closing Brief




HATCH AND PARENT
21 East Carrillo Street
Santa Barbara, CA 93101

PURPOSES FOR WHICH WATER MAY BE USED WITHIN THE LOWER
DIVISION STATES, INCLUDING PRESENT PERFECTED RIGHTS

Articlelll, paragraph (€), of the Compact limitsthe ability of the Lower Divison Staes, induding
Cdifornia, to require the Upper Divison States to deliver water, if the water sought could not be
reasonably applied to domestic and agriculturd uses. It establishes a rule smilar to that developed in
Cdifornia water law under the 1928 congtitutional amendment, now Article X, Section 2, that a lower

riparian may not compel an upper riparian or gppropriator to send water down the stream, if the lower

riparian does not have a current need for that water. (See, e.g., Meridian v. San Francisco (1939) 13
Cal.2d 424, 447; Peabody v. Vdlgo (1935) 2 Cal.2d 351, 374-75.) Articlelll, paragraph (e), doesnot

limit the purposes for which water may be used within the Lower Divison States per e, if the water has
been ddivered without compulson of the Upper Divison States, but it does mean that the Lower Divison
States may not force the Upper Divison States to deliver water if the planned purpose for that weter is
outside the Compact’s definition of domestic and irrigation uses. During a period in which the Upper
DivisonStatesrequiretharr full allocation of 7.5 million af of Colorado River water under the Compact and
could reasonably apply a greater amount of water for domegtic or irrigation uses, the limitation in Article
[11, paragraph (€), practically blocks the Lower Divison States from using water for other than domestic
or irrigation uses themsdves.

The Compact defines*domestic use” to include the use of water for “household, stock, municipd,
mining, milling, industrid, and other like purposes.” (Compact, Articlell(h).) Direct useof water to benefit
fish and wildlife was not included in the definition and is a different type of use than those included in the
definitiond list. The uses listed congtituted traditiond uses of water in society for artificid, indudtrid, or
human civilization purposes. Use of water for fish and wildlifeisanaturd or “uncivilized” purpose. While
the latter useis gppropriate in some circumstances and under some laws (See, e.g., Water Code § 1243),
it isadifferent type of use than thoseincluded in the Compact definition of “domegtic use” and cannot fairly
be included in that definition.

Since the Compact limits the ability of the Lower Divison States to require the delivery of water
for other than domestic or irrigation purposes, aL ower Divison State, such as Cdifornia, could not require

the delivery of water in order to benefit fish and wildlife, even if that is accepted as a reasonable and
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beneficid use under date lav. The Lower Divison States have agreed by compact to limit their uses to
asubset of dl beneficid uses domestic and irrigation uses only.

Article 11, paragraph (a) adlocatesto the Upper Divison and Lower Division States 7.5 million &f
each and declares that such amounts “shal include al water necessary for the supply of any rights which
may now exis.” Itis clear fromthat |language that the alocation provisonsof Article 11 wereintended to
apply to dl rightsin existence a that time. There was no exception made for paragraph (e), other than the
generd gtatement in Article VIII that “[p]resent perfected rights to the beneficid use of waters of the
Colorado River System areunimpaired by thiscompact.” That provisonisbest read asreflecting agenerd
reassurance to rights-holders rather than creating an exception to Article 111, paragraph (€). Given the
satus of development of the doctrine of beneficid uses as of 1922, when fish and wildlife uses were not
yet deemed to condtitute beneficid uses in any of the Colorado River states (the excluson of fish and
wildife as an dlowable use of water would not have impaired any present perfected rights). (See CA.
Water Code § 1243 (added by Stats. 1959, . 2048, p. 4742, 81); Ariz. Rev. Stat. §45-151(A) (fishand
wildife added to beneficia usesby Ariz. Sess. Laws 1941, Ch. 84, 81); Statev. Morros (1988) 104 Nev.
709 [766 P.2d 263] (holding that United States could appropriate water for fish and wildlife purposes,
despite lack of statutory provison explicitly granting such right); State ex rel. State Game Commission V.

Red River Vdley Co. (1947) 51 N.M. 207 [182 P.2d 421] (recognizing fishing as abeneficia use); Utah

Code Ann. § 73-3-3(11)(a) (ability of Divison of Wildlife Resources or Divison of Parksand Recregtion
to file gpplications for instream flows, but not private individuas, added by 1987 Utah Laws ch. 161, §
289); Wyo. Stat. Ann. 88 41-3-1001 to 1014 (added Wyo. Sess. Laws 1986, ch. 76).)

Thus, Article VIII would merely have been a statement of legd fact with regard to Article I11,
paragraph (), rather than ared protection of water rights dedicated to beneficial uses other than domestic
and irrigation. For theforegoing reasons, thelimitationsof Articlelll, paragraph (€), should beinterpreted
to apply to present perfected rights.

B. THEACT,WHICHAUTHORIZESTHE SECRETARY OF THEINTERIORTO
ENTER INTO CONTRACTS FOR THE STORAGE AND DELIVERY OF
COLORADORIVERWATER"“FORIRRIGATIONANDDOMESTICUSES,”
LIMITS THE PURPOSES FOR WHICH 11D MAY USE WATER UNDER

CONTRACTWITHTHESECRETARY,INCLUDING PRESENT PERFECTED
RIGHTS
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The Boulder Canyon Project Act limitsthe purposes for which 11D may use water under its 1932
contract with the Secretary. That limitation applies to the use of water ddivered in satisfaction of [ID’s
present perfected rights within the meaning of Article VIl of the Compact.

Section 5 of the Act authorizes the Secretary of the Interior to contract for the ddivery of water
“for irrigation and domestic uses” (See 43 U.S.C. 8 617d.) In addition, Section 5 provides that “[n]o
personshall have or be entitled to have the use for any purpose of the water stored as aforesaid except by
contract made as herein stated.” (Seeid.) Section 12 of the Act defines*domestic” as it was defined in
the Colorado River Compact, Article 11(h). (See43 U.S.C. 8617k.) Asdiscussed above, the Compact
definition of “domestic uses’ does not include uses for the direct benefit of fish and wildlife.

Based on the language in Section 5, the Secretary of the Interior entered into a contract for the
delivery of Colorado River water to 11D on December 1, 1932. (See lID Exh. 28.) It isthat contract
under which 11D receives its rights to Colorado River water. The contract reflects the Compact and
Section 5 limitations on delivery of water when it sets forth the following provison: “This contract is for
permanent water services but is subject to the condition that Hoover Dam and Boulder Canyon Reservoir
ghdl beused, firgt, for river regulation, improvement of navigation, and flood control; second,for irrigation
and domestic uses and satisfaction of perfected rightsin pursuance of Article VIl of the Colorado River
compact; and, third, for power.” (See IID Exh. 28, Article 17 (emphasis added).)

While the reclamation laws in generad have been interpreted to defer to state law doctrines of
beneficia use (See United States v. Alpine Land and Reservoir Co. (9™ Cir., 1983) 697 F.2d 851, 854),

the Supreme Court has held that uses of Colorado River water are limited to irrigation and domestic uses
as defined by the Compact and adopted by Congressin the Act. Article 11(A)(2) of the Supreme Court
Decree enjoined officers of the United States (including the Secretary) from releasing water other than for
"irrigation and domestic uses' (Arizona v. Cdifornia (1964) 376 U.S, at 341), and Article 11(B)(5)

enjoined any person from diversons of water other than asdelivered by the Secretary. (Seeid., 376 U.S,,
at 343. Seealso Artide I(1), 376 U.S,, a 341 (defining "domestic use" consstently with the Compact
definition).) Together, these provisions of the Decree show that the specific Law of the Colorado River
preempts Sate law doctrines of beneficia use, despite arule to the contrary in generd reclamation law.

C. THE LAW OF THE RIVER ALLOWS THE HOLDER OF PRESENT
PERFECTED RIGHTSTO CHANGE THE PLACE AND PURPOSE OF USE OF
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WATER IN ACCORDANCE WITH STATE LAW, AS LONG AS THE
CHANGED PURPOSE ISAN “IRRIGATION OR DOMESTIC USE”

Federal reclamation laws preempt Sate water laws generdly only if the state laws areincons stent.

(See Cdifornia v. United States (1978) 438 U.S. 645; Reclamation Act of 1902, § 8, codified at 43

U.S.C. 88 372, 383. Regarding federd preemption generdly, see Padific Gas & Electric Co. v. State

Energy Resources Conservation & Development Comm. (1983) 461 U.S. 190; Gibbonsv. Ogden(1824)

22U.S. 1, 209.) State lawswhich are not inconsstent may be given full effect.
The samerulesgpply under the Law of the Colorado River. (See Arizonav. Cdifornia (1963) 373

U.S. 546, 588.) The Supreme Court intheArizonav. Cdifornia opinion anayzed this question based on

provisons of the Boulder Canyon Project Act. In deciding the role of state law on the Colorado River,
the Court clearly stated that “ Section 18 [of the Act] plainly alowsthe States to do things not incons stent
with the Project Act or with federd control of the river.” (See id.; Boulder Canyon Project Act, § 18,
codifiedat 43U.S.C. 86170. Seealso Boulder Canyon Project Act, 8 14, codified at 43U.S.C. 8§617m
(“This subchapter shdl be deemed a supplement to the reclamation law,” which includes the Reclamation
Act of 1902, § 8, interpreted by United States v. Cdifornia, as discussed above).) The Supreme Court

provided two examples of functions that state law could perform in managing Colorado River waters:
regulation of the use of tributary water, and protection of present perfected rights. The Court went on to
hald that in the dispute pending before it, whether the apportionment of water among the Lower Basin
States was controlled by federa law or State prior gppropriation laws, federd law controlled: “ Congress
inpassing the Project Act intended to and did createits own comprehensive schemefor the gpportionment
among Cdifornia, Arizona, and Nevada of the Lower Basin's share of the mainstream waters of the

Colorado River.” (See Arizonav. Cdifornia (1963) 373 U.S,, at 564-65.)

The rationa e behind the preemption of inconsstent sate laws by the Boulder Canyon Project Act
was explained well when the Court noted that “[w]here the Government, as here, has exercised this power
[to regulate navigable waters] and undertaken acomprehensive project for theimprovement of agreet river
and for the orderly and beneficia distribution of water, there is no room for inconsstent state laws.”

(Arizona v. Cadlifornia (1963) 373 U.S,, a 587.) The “no room” language must, of course, be read

aongsde the Court’ s later tatement quoted above thet thereisarolefor state law on theriver. (Seeid.,

SB 304437 v1: 007710.0011 103 Petitioner SDCWA'’s Closing Brief




HATCH AND PARENT
21 East Carrillo Street
Santa Barbara, CA 93101

373 U.S, a 588.) Thetest for federal preemption of aparticular state law doctrine or processiswhether
that state law would interfere with or frustrate the accomplishment of the federd lawv scheme, here the
gpportionment of Colorado River waters among the Lower Basin States.

The Supreme Court’ sopinion in Arizonav. Cdifornia left certain ambiguity asto the applicability

of sate law to intrastate alocations and use of Colorado River Water. (1d.) Theambiguity semsfromthe
opinion’s discussion regarding the United States Secretary of Interior’s broad power to contract with
individud users under the Boulder Canyon Project Act (“Project Act”). (Id., at 580, interpreting 43
U.S.C. 88617(8)-617(c).) Thereisno dispute asto the Secretary’ s authority to apportion the Colorado
River amongst the states. However, commentators disagree over whether federd law preempts state law
withregard to intrastate dlocationsand use. Itistheposition of SDCWA that the better reasoning suggests

that state law applies to intrastate use of Colorado River water to the extent that the State law is “not

inconsistent” withthe BCPA. (See43 U.S.C. § 617(q); Cdiforniav. United States (1978) 438 U.S. 645,
674-75; seeal so Kaplan, “ Federd-State Conflicts Over the Colorado River,” 6 UCLA J. Envt. L & Pol'y
233, 238-45(1987).)

Thosethat contend federd law entirely preempts state law with regard to the use of Colorado River

water citeto dictawithin Arizonav. Cdifornia in which the court opined that “the Secretary in choosng

between users within each State and in settling the terms of his contract is not bound by those sections|[of
the BCPA and the Reclamation Act of 1902] to follow state law. . . .” (Abbott, “Cdifornia Colorado
Issues,” 19 Pac. L. J. 1391, 1405 (1988), citing Arizonav. Cdifornia (1963) 373 U.S., at 585-87.) This

language, however, is non-binding dictum because the conflict in Arizona v. Cdifornia concerned an

interdtate alocation of water between Californiaand Arizona. The issue did not require the court to rule
on the issue of alocations between users within each sate. (Cdiforniav. United States (1978) 438 U.S,,

a 673; Bryant v. Yelen (1980) 447 U.S. 352; see also Kaplan, “Federal-State Conflicts Over the

Colorado River,” 6 UCLA J. Envt. L & Pol'y 233, 238-45 (1987).)

More importantly, the United States Supreme Court’ s later case of Cdiforniav. United States (a

casethat did involveintrastate use of water) disavowed the court’ sdictumin Arizonav. Cdifornia and held

that Section 8 of the Reclamation Act of 1902 dlowsthe application of statelaw to the operation of federd

reclamation projects where the gpplication of state law is “not inconsstent” with federad laws. (Cdifornia
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v. United States (1978) 438 U.S,, at 674 (discussing Section 8).)** Arizonav. Cdifornia’s dictum was

severdy limited by the court’ sholding in Californiav. United States. (Id.; seealso Bryant v. Yelen(1980)

447 U.S. 352, 369.) The mgority of publications agree that Cdifornia v. United States distinguished

Arizona v. Cdifornia based on the unistate/multistate differences in the projects at hand. (See Kaplan,

supra; Kdley, “ Staging aComeback — Section 8 of the Reclamation Act,” 18.U.C.DavisL. Rev. 97, 120
n. 113 (1984); Note, “Allocation of Water From Federa Reclamation Projects: Can the States Decide,”
4 Ecology L.Q. 343, 367-68 (1974).) Accordingly, the better argument holds that state lawv governs
intrastate dlocations of Colorado River water so long as they are not inconsstent with federd law.

Asdiscussed above, federd law does preempt state law with regard to the use of Colorado River
water for fish and wildlife purposes. The Compact and the Act expressly prohibit the use of water for other
than“domestic and irrigation uses’ even if other beneficia uses are recognized by dtate law. (See BCPA,
885 and 12; Compact, Article l1(h).) State approva of achange in purpose of use for the direct benefit
of fish and wildlife would be incons stent with those provisons of federd law. The portion of the question
posed by the SWRCB regarding such a change in purpose of useis easily answered.

Application of the preemption rules established in Arizonav. Cdifornia to SWRCB approva of

achangein place of use resultsin the oppogte concluson. Unlike the limitation to irrigation and domestic
uses contained in Section 5, the Act does not contain federd law limitations on the place of use. Section
5 dlows ddivery of water “at such points on the river and on said [All-American] cand as may be agreed
upon” (BCPA, 85, codified at 43 U.S.C. 8§ 617d), and Section 18 states that “[n]othing herein shall be
construed as interfering with such rights as the States had on December 21, 1928, ether to the waters
within their borders or to adopt such policies and enact such laws as they deem necessary with respect to
the appropriation, control, and use of waters withing their borders.” (BCPA, 8§18, codified at 43 U.S.C.
§617q.)

34/ Section 8 of the Reclamation Act, 32 Stat. 390, codified at 43 U.S.C. 88 372, 383, provides:
“[N]othing in this Act shdl be construed as affecting or intended to affect or to in any way interfere with
the laws of any State or Territory relating to the control, appropriation, use, or distribution of water used
inirrigation, or any vested right acquired thereunder, and the Secretary of the Interior, in carrying out the
provisons of this Act, shal proceed in conformity with such laws.
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Because of thefact-specificinquiry used to determinefederd preemption, itisnecessary to andyze
the consstency of the statelaw action at issue here: approvd of thellD Petition to transfer conserved water
to SDCWA for irrigation and domestic uses within Cdifornia Examination of the transfer shows that not
only isthat state law action not inconsistent with the federd apportionment scheme, it isdirectly in support
of and necessary for accomplishment of that scheme.

Presently, Cdiforniausesupto 5.2 MAFY of water from the Colorado River, under contractswith
the Secretary. (SDCWA Exh. 15, a 16.) Thisisin excess of Cdifornia's 4.4 MAFY gpportionment
under the Act by as much as 800,000 AFY (RT, at 114:16-23, 149:16-25, 150:1-3), and has been
supplied by use of the surplus abovethe needs of the other Lower Basin States. (SDCWA Exh. 4, at 4-5.)
Arizona and Nevadawill soon requiretheir full gpportionments under the Act (SDCWA Exh. 1, a 6), and
Cdiforniamust find away to reduce its use to 4.4 MAFY in non-surplusyears. The method of reduction
is contained in the Cdifornia Plan, and water transfers are a critical component of that plan. (See, e.g.,
SDCWA Exh. 15, a 17, 24-25, 32-37.) ThelID/SDCWA conserved water transfer isthelargest transfer
contemplated by the Plan. (SDCWA Exh. 15, a 34-35; SDCWA Exh. 1, at 34-35; RT, at 112:22-24,
113:9-20.)

The Secretary has not only acknowledged that the proposed conserved water transfer from 11D
to SDCWA is consgtent with federd law, she has determined the transfer to be necessary for the
accomplishment of the federa law apportionment scheme, as discussed herein.  Approva of the
[ID/SDCWA water trander under date law is fully conastent with the federd purpose in managing
dlocation of the Colorado River; therefore the operation state law in this case is not preempted by the
federd Law of the River.

It isrecognized by SDCWA that MWD and CVWD do not agree with the position of SDCWA
presented herein regarding the gpplication of state law to achange in place of use.

D. THELAW OF THERIVERDOESNOT ALLOW THEDIRECT DELIVERY OF

WATER TO IID SOLELY FOR FISH AND WILDLIFE PURPOSES, EVEN IF
SUCH USE ISREQUIRED UNDER STATELAW IN ORDER TOMITIGATE
THEADVERSEIMPACTSOFDELIVERINGWATERFORIRRIGATIONOR
DOMESTIC USE EXCEPT UNDER EXTREMELY NARROW
CIRCUMSTANCES

1 TotheExtent Water IsProvided for Irrigation and Providesan Incidental

Benefit to Fish and Wildlife or Mitigates Unreasonable Impacts, it Is
Permissible
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It isclear that, if adverse impacts to fish and wildlife are to be mitigated according to Sate law, it
must be done in amanner that is not inconsistent with the federd Law of the River. There are severd
bases to conclude that this may be safely done for the 11D water conservation water transfer proposal
before the SWRCB, without running afoul of the law.

The United States Supreme Court has defined “irrigation” as the actual watering of the soil.”
(Farmers Reservoir & Irrigation Co. (1948) 337 U.S. 755, 763.) “Irrigated land” is “land supplied with

water atificdly.” (SeeBeck, Watersand Water Rights (1994) Vol. 6 a 921.) The SWRCB has defined
“irrigationuse” toinclude* any application of water to the production of irrigated crops.” (Ca. CodeRegs,
Title 23, 8661 (2002).) “Irrigation” use therefore encompasses the genera application of water to land
aswell asits application for crop production.

Given that the permissible purposes under the Law of the River areirrigation and domestic uses,
a delivery of Colorado River that served a mixed purpose would not be prohibited asincongstent with
State Law. Conditioning the conservation program to maintain water eevation levels at the Saton Seato
alevd that would have existed “but for” the transfer and that does not involve a direct delivery for either
anew or different purposeisdso permissble. In other words, the fact that the Secretary may not ddliver
water exclusvely for fish and wildlife purposes, is not a barrier to a successful implementation of the

conservation program contemplated by the Petition or the mitigation of adverseimpactson fishandwildlife.

Thereisno prohibition ontheddivery of water for acombined purpose, whichincudes“irrigation”
and inthe processmay provide other ancillary purposes cong stent with federd law. Thisconclusonissdf-
evident from the fact that fish and wildlife have, dbet fortuitoudy, made a beneficid use of the Colorado
River water imported by 11D and discharged by its customers, for decades. (See generally Oklahomavv.
New Mexico (1993) 510 U.S. 126 (construing the Canadian River Compact and accounting for mixed use
separatdy from incidental uses).)

A smilar problem was presented by arequest for the delivery of water for recreationd purposes

as anincidental usein New Mexico. In Jcarilla Apache Tribev. United States, the 10th Circuit Court of

Appeds found that under the satutes governing the San Juan-Chama Project, water could not be released

by the Bureau of Reclamation for soldly recreationd use, asit was not one of the primary purposes of the
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project. (See Jcailla Apache Tribev. United States (1981 10th Cir.) 657 F.2d 1126, 1139.) Whether

recreationa usewasamunicipa use of water under state law was held to beirrelevant, because recregtion
use was viewed by Congress as unique from the municipa use and it was federd law of the project which
controlled. (Seeid., 657 F.2d at 1141.) Allocation for recreationa purposes, whenincidental to municipa
purposes were held to be dlowable, but large scae dlocations of water to Strictly recreation useswere not
included under the term “municipd” as defined by Congress and therefore were not permissible uses of
project water. (Seeid.)

The beneficid usethat fish and wildlife may fortuitously make of theimported water that isdiverted
by 11D and subsequently discharged to the Salton Sea under present conditions is and would not be
considered adirect use of water by [1D. Thefact that the water may provide an added benefit of mitigating
impacts on fish and wildlife does not dter the fact that water dso provides a benefit to agriculture or that
its purposeis drictly “irrigation” within the definition of the term.

For example, [1D may ddiver water for irrigation in the context of implementing aland management
component of its conservation program. The applied water would serve a beneficid purpose in wetting
the ground for leaching of the soil and could dso be used in pre-irrigation and in dust suppresson. The
applied water could then be collected and discharged to the Sdton Sea. (RT _)

Using water on agriculturd land has beneficid effects on the soil that improve the productivity of
land and contribute beneficidly to the production of cropsin the future, even when thereis not acrop that
will begrown within theimmediately ensuing growing season. (RT, at 2689.) Totheextent that such water
reaches the Sdton Sea, after it is used for irrigation purposes, and incidentaly thereby mitigates any
unreasonable impacts on fish and wildlife, it would be consstent with federd Law of the River. 1t would
aso be consstent with the practical experience of most irrigation projects in the west where return flows
are enjoyed by instream uses downstream from the point of discharge.

2. A Changein UseMay beConditioned Under StatelL aw soasto Protect an
Existing Condition in a Manner Not Inconsistent With Federal Law

Thereisasoampleauthority for the proposition that the SWRCB' sauthority to protect fish, wildlife

and water quality extendsto it the power to properly condition the conservation program so asto require

continued agriculturd return flow to the Salton Sea without violating State or federd law. (See United
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States v. SWRCB (1986) 182 Cal.App.3d 82, 131, In the Matter of Treated Waste Water Change

Petition WW-20, El Dorado Irrigation Dist. (1995) WR 95-9 (requiring continued rel ease of imported
water for the benefit of instream beneficid uses under Water Code Section 1243). Accord Inthe Matter
of Water Right Application 29408 and Waste Water Change Petition, WW-6, City of Thousand Oaks
(1997) D-1638.)

Federa courts have consstently held that either direct uses of water relatively small in amount
compared to the tota amount of water used directly for the primary purpose, or indirect uses of runoff or
drainage, quaify as uses which are merdy incidenta to the primary purpose. Theincidenta use, smdl in
degree, does not convert the existing purpose or add anew one. No specid authorization under federa
law isrequired for incidental uses.

a. Incidental Uses Are Simultaneous Uses, or Separate Uses
Relatively Small in Amount Compared to Water Used for the
Primary Use
Under federd reclamation and state water laws, water uses may be appropriately characterized

as incidenta to a primary water use in two circumstances. First, water use is incidental when made

smultaneous withtheprimary use. Inthe United States Supreme Court case of Oklahomav. New Mexico,

the Court examined the Canadian River Compact, which entitled New Mexico to a certain amount of
conservation storage on the Canadian River against downstream Oklahoma The Court decree declared
that water stored for flood protection, power generation, or sediment control purposesis not chargeable
to consarvation sorage, evenif incidentd usageismade of thewater while stored for beneficid usesusudly
served by conservation storage. (See Oklahomav. New Mexico (1993) 510 U.S. 126 [114 S.Ct. 628,

630].) Thus, smultaneous uses of water are atributed to the primary purpose of the water use under
federal law and qudify as proper incidental uses. Such smultaneous uses of water do not need a separate
water duty or right. (See United Statesv. Alpine Land & Reservoir Co. (1983 9th Cir.) 697 F.2d 851,

859-60 (holding that no award of water duty for incidental fishing and recreation uses was necessary or
appropriate); see also United Statesv. Falbrook Public Utility Didtrict (1952 S.D.Cal.) 108 F. Supp. 72,

79 (holding that, according to Cdifornialaw, even though seasond storage is not a proper riparian usage
of water, some temporary storageis permissible, if it is“incidenta” to other beneficiad and proper riparian

uses, such asirrigation, domestic uses, and power generation).)
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Thus, use of water by 11D for maintenance of the Salton Sea status quo would dearly be*incidentd” if the
water were Smultaneoudy serving the purpose of irrigation.

The second circumgtance in which water use is incidental occurs when ardatively smal amount
of water is gpplied to a separate use, but one which supports the primary use. For example, the Seventh
Circuit, interpreting Indiana law in Prohosky v. Prudential Insurance Co. (1985) 767 F.2d 387, declared

that the spraying of non-planted areasby acentra pivot irrigation system was*“incidenta to the appropriate
and beneficd useof agriculturd irrigation.” (1d., 767 F.2d at 394.) Theirrigation system at issue Sprayed
at most two percent of the groundwater extracted by the defendant onto non-planted areas such as
roadways, uncultivated fields, and ditches, while 98 percent of the water was sprayed onto planted aress.
(Id.) Thus, the concept of incidental usage of water was gpplied to circumstances where the water
molecules congtituting the incidenta use did not physicaly reach the irrigated crops, but were applied
directly to other areas. Incidental use was not limited to a runoff or drainage smultaneous use
circumgtance. It should be emphasized that this type of incidentd useis limited to very smdl amounts of
water.

3. State Law Allows the Relatively Small Incidental Use of Water by IID,
Even Outsideits Service Territory

a. Implied Authority to Use Water Outside Service Area

According to Cdifornialaw, awater agency may distribute water outside of its service aeaasa
necessary aspect of acquiring water rights, when aportion of the rights thus acquired have previoudy been

dedicated to a public useinthat outsde area. For example, inthe case of Fellowsv. City of Los Angeles

the court upheld the actions of the city in acquiring and operating water works outsde the city limits,
because those works had surpluswater rights attached which could be used for the benefit of city resdents.
(See Fellows (1907) 151 Cal. 52, 63-64, cited approvingly inCity of L osAngelesv. City of San Fernando

(1975) 14 Cal.3d 199, 255 n.45) Therationa e behind the decision wasthat the city had implied authority
to serve water outsde the city limitsin order to accomplish its primary purpose of serving weater toitsown
ctizens. (Seeid) The same concept has been applied to another city (City of South Pasadena v.
Pasadena Land and Water Co. (1908) 152 Cal. 579, 590-91), amunicipd water district (Centrd Basin

Municipa Water Dig. v. Fossette (1965) 235 Ca.App.2d 689, 701), and, relevant to these proceedings,
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anirrigaion digtrict (Hewitt v. San Jacinto Irr. Digt. (1899) 124 Cal. 186, 192). (See also Cal.Jur.3d

Waters, 81091, Serving Area Outside City, 81098, Contracts for Supply of Water (2002).)

If one of the conditions imposed by the SWRCB on the IID/SDCWA transfer is maintenance of
the status quo of runoff to the Salton Sea, then such maintenance by 11D would not congtitute use outside
of the 1D permitted place of use. 11D would have the implied authority to dlow a subsequent beneficid
use water at the Salton Sea outside of the permitted place of use, because such use would be necessary

to accomplish its primary permitted uses of water: irrigation and domestic uses.

b. IID Need Not Petition the SWRCB to Change Its Permitted
Purpose of Useto Include Fish and Wildlife

Asaresult of operation of the state and federal Endangered Species Acts, an HCP was prepared
for the Conservation and Transfer Project. The HCP requiresthat acertain amount of water from Imperid
Vadley be alowed to runoff to the Salton Sea, asit has done for anumber of years, to mitigate for the fact
that 11D’ s conservation of water will result in reduced tallwater runoff to the Sdton Sea. (11D Exh. 55.)

In accordance with its duties asa Responsible Agency for the Conservation and Transfer Project,
the SWRCB provided commentsto the BOR and 1D on the Draft EIR/EIS. (See Letter from SWRCB
to BOR and 11D (April 26, 2002).) Essentidly, after noting that the Conservation and Transfer Project
would include implementation of a HCP and that the proposed HCP would require the maintenance of
flowsto the SAlton Seato offset the decreasein agriculturd runoff that would result from the Conservation
and Transfer Project, the SWRCB commented that “11D must file a petition with the SWRCB to add fish
and wildlife as anauthorized purpose of useto I1D’ swater right permits.”  (Letter from SWRCB to BOR
and IID, at 2 (April 26, 2002).) Asdescribed in detail below, no further amendment to the [1D Permitis
required.

The SWRCB has the authority to impaose conditions on water rights permits as part of the change
petition processin order to protect existing rights of legad usersof return flow or drainage discharges. (See
In the Matter of Water Right Application 29408 and Waste Water Change Petition WW-6, City of
Thousand Oaks (1997) D-1638, 1997 WL 615503 at * 39; In the Matter of Fishery Protection and

Water Right I ssues of Lagunitas Creek (1995) WR 95-17, 1995 WL 694381 at * 6, 55; Inthe Matter
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of Treated Waste Water Change Petition WW-20 of El Dorado Irrigation Dist. (1995) WR 95-9,
1995 WL 418673 a *22.) That authority derivesfrom Article X, 82 of the Cdifornia Congtitution, Water
Code 88100, 275, 1243, and 1253, and the public trust doctrine. (In the Matter of Fishery Resources
and Water Right Issues of the Lower Yube River, Yuba County Water Agency (2001) D-1644.) But
there is no need or requirement that 11D modify the purposes of its existing permits under state law.

Numerous decisions have imposed conditions to protect beneficid instream uses and otherwise
mitigete environmenta harm without requiring a change in the purpose of use. In fact, dmost every
application to gppropriate or a petition for change in purpose of use, point of diverson, or place of use, is
approved only upon the impogtion of certain conditions, often for the purpose of mitigating for potentia
environmentdimpacts. (1nthe Matter of Charlesand Anna Kluge(1997) WR 1637, 1997 WL 615501
at *11 (petitioner’ s change in place of use gpproved subject to dlowing aWater Conservation Didtrict to
use storage rights); Inthe Matter of Application 25366 George B. and Ruth V. Helbel (1980) D-1562,
1980 WL 30104 at * 3 (approva of petition to change the place of use subject to reasonable and beneficia
use and minimum flow requirements); In the Matter of United States Bureau of Reclamation (1970) D-
1356, 1970 WL 9488 at *5-9 (change in purpose of use granted subject to beneficid use, maximum
diverson and seasond diversion conditions).)

In other words, the SWRCB is authorized to condition its gpproval of a change to a water right
permit upon the implementation of certain environmenta mitigation measures designed to reduce or avoid
potentidly sgnificant impacts on environmenta resources.

The circumstances of the present proceedings are not unique. The Amended Petition requests
changes in point of diverson, purpose of use and place of useto dlow for the transfer of water from 11D
to SDCWA. Therequested changeswould result in the amendment of 11D Permit 7643 to add municipa
use (by SDCWA) as an authorized purpose of use. The Amended Petition does not request the addition

of environmenta use as an authorized purpose of use.
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Presently, water isagpplied to landswithin 11D’ s service areafor agricultural purposes. Asaresult
of that use, part of the conserved water, however, would otherwise have eventualy made its way to the
Sdton Sea®

The HCP isdesigned to mitigate for 11D’ s change in conservation practices so that the status quo
— and the exigting quantity of return flows into the Sdton Sea— are maintained in connection with any
change.

Whileitistruethat implementation of the HCP may result in the replacement of agriculturd tailweater
that otherwise would have flown to the Salton Sea but for the conservation program, the fact that water
will ultimately flow to the Salton Sea does not describe the use of the water and therefore it is not
gppropriate that 11D’ s permit be amended to describe this non-use, incidenta result. Rather, under the
HCP water will be used for current agricultural purposes and any runoff to the Salton Seawill be merdly
an incidenta, secondary, and derivative use.

C. Petitioners Have Not Invoked Water Code 81707 and Its
Provisons Do Not Apply in the Present Case
The SWRCB’ s April 26, 2002 |etter suggests that the HCP “would maintain flowsto the Sdton
Sea by dedicating water conserved ether through on-farm conservation efforts or land fallowing to offset
the decrease in agricultura runoff that would result from the proposed project.” (Emphasis added.)
However, no such dedication is contemplated.
Section 1707, which governs changes for purposes of preserving or enhancing wetlands habitat,

fish and wildlife resources, or recregtion in, or on, the water, was enacted to adlow water rights holdersto

35/ In the Matter of the Alleged Waste and Unreasonable Use of Water by the Imperial Irrigation

Dist. (1984) D-1600:
Although there may be means for increasing the efficiency of water use by a particular
water user, the availability of excess water for other beneficia purposes may serve to
mitigate what might otherwise be an unreasonable Stuations. [35] For example, if virtualy
dl of anirrigators tailwater reenters the stream where it is available for downstream use,
and if the diverson has no adverse effects on ingream uses, then it may not be
unreasonable to alow large quantities of tailwater...A third possbility, as discussed in
Section 12.0 below, is the availability of irrigation return flow for the enhancement of fish
and wildlife resources which isrecognized as a beneficid use of water under Water Code
Section 1243.
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dedicate water for beneficid instream purposes without the risk of losing those same rights through
abandonment or prescription. (See Water Code 81707.)

Once the water is diverted, 11D has aright to sdll the water and to recover the water beforeit is
abandoned. This processis commonly caled “conservation” or historicaly “sdvage.”

The right to engage in sdvage is a power of most generd and specid act didtricts. (Badwin Park
County Water Didrict v. County of LosAngeles (1962) 208 Cal .App.2d 87,90.) Thelmperial Irrigation

Digrict hasthis power. (See Water Code §22078; Girth v. Thompson (1970) 11 Cal.App.3d 325.)

The power of salvage includes the power, “without intervention of any other agency to acquire a
supply of water, distribute it to its consumers, pick it up when it appears as waste water after use, treet it,
and then put it back into a water ddivery system for re-use, repedting the process as many times as is
feasble. (Anderson v. Board of Supervisors of Santa Cruz County (1965) 235 Cal.App.2d 436, 441.)

If the appropriator €l ects not to salvage the water, it is abandoned for use by others, subject toits
priority right to recapture the flow in the future. So long as 11D dects not to reclam the supply, it may
appropriated and used by others. (See Crane v. Stevinson (1936) 5 Cal.2d 387; Stevensv. Oakdae

Irrigation Digt. (1939) 13 Cal.2d 343 (right to recapture, but once the water is abandoned, it may be
subjected to appropriation for use by another).) Accordingly, while fish and wildlife may presently make
a subsequent beneficiad use the water discharged by 11D, as a subsequent use of foreign water imported
and rdeased after agriculturd useinto atermind artificid reservair, it is on tenuous legd footing.

Anappropriation of water for ingream usesisnot availablein Cdifornia (Cdifornia Trout v. State

Water Resources Control Board (1979) 90 Cal.App.3d 816 (review denied).)

Water Code Section 1707 was added to allow an appropriator to dedicate water to instream beneficid
uses despite the fact that an gppropriation requires adiverson of water and to maintain control over the
water againgt downstream claimants that the water has been abandoned.

In the case of 11D’ s change petition, there are no downstream water right holders on the Salton
Sea. Accordingly, given the status of the water supply as foreign and the fact there are no downstream

claimants, dedication pursuant to Water Code § 1707 would be superfluous.
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XIl. EFAILURE TO SIGN THE QSA BY DECEMBER 31, 2002 WILL RESULT IN

DRASTIC WATER SHORTAGES FOR CALIFORNIA

From the time the United States Supreme Court entered itsdecreein Arizonav. Cdifornia (1964)
376 U.S. 564, until recently, the other lower basin states of Nevada and Arizonadid not require their full
basic apportionments of water from the Colorado River. (SDCWA Exh. 1, a 6.) Accordingly, the
Secretary routindy made surplus water ddiveriesto Cdiforniato meet its water supply demands, upto a
maximum of 52 MAFY (SDCWA Exh. 4, a 4-5.) With explosive population growth in Nevada and
Arizona in recent years, and the construction of the Centra Arizona Project, those states now need their
ful apportionments of Colorado River water to meet water supply demands within their boundaries.
(SDCWA Exh. 1, a 6.) Therefore, Cdiforniacannot continueto rely on receiving surpluswater deliveries
on an every-year basisin the future, but will be limited to standard surplus determination provisons.

In order to provide a “soft landing” for Californiain its necessary reductions in Colorado River
water use, the other states and the Secretary have agreed to a 15-year interim period before Caiforniawill
be held to its basic apportionment of 4.4 million acre-feet per annum. (SDCWA Exh. 4, a 7; RT, a
129:1-5.) Between February 24, 2001 and December 31, 2015, the Secretary has made and will make
aurplus determinations based on the Guidelines, 66 Fed. Reg. at 7772 (January 25, 2001). Those IS
Guiddinesmake available to Cdiforniaup to gpproximately 600,000 acre-feet per annum of surpluswater
in addition to Cdifornia’s basic gpportionment of 4.4 million acre-feet per annum. (RT, a 149:16-25,
150:1-3.)

In order for the other lower basin ates and the Secretary to allow Cdlifornia 15 yearsto reduce
itswater diversonstoitsbas c gpportionment, those partiesins sted that Cdiforniadevelop alegdly binding
plan to accomplish such reduction. (RT, at 2707:12-25, 2708:1-2.) In accordance with that ingstence,
the Colorado River Board of Cdifornia, in consultationwiththe CdiforniaDepartment of Water Resources,
MWD, CVWD, IID, PVID, SDCWA, City of Los Angdes and others, has developed Cdifornia's
Colorado River Water Use Plan (SDCWA Exh. 4, at 4), otherwise known asthe4.4 Plan. The4.4 Plan
includes severd key components, including voluntary water transfers, water sorage and conjunctive use
programs, and cand lining projects. (SDCWA Exh. 4, a 4-5; RT, at 112:4-7.) The water transfers

component is critica to the success of the 4.4 Plan and Cdifornias ultimate compliance with its
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gpportionment of water rights in the Colorado River (SDCWA Exh. 1, a 8; RT, at 399:9-13), and the
water transfer from 11D to SDCWA isthe largest by volumeincluded inthe Plan. (SDCWA Exh. 1, a 9;
RT, at 112:22-24, 113:9-20.) Theother lower basn statesand the Secretary will not accept any substitute
for successful implementation of the 4.4 Plan. (SDCWA Exh. 1, a 10; SDCWA Exh. 4, a 5.)

In order to provide assurances to the other states and the Secretary that Cdifornia will in fact
reduce its water use in conformity with the 4.4 Plan, the Guiddines contain two conditions on continued
gpplication of the generous interim surplus determinations, which are contained in Sections 2(B)(1) and
2(B)(2) of the Guiddines. (RT, at 129:5-22) Those conditions are: (1) that the California water users
execute the QSA by December 31, 2002, to show their willingness to be legally bound to interna water
dlocationsthat collectively equal 4.4 million acre-feet per annum (66 Fed. Reg. at 7782; RT, at 129:15-22,
155:8-19; SDCWA Exh. 4, a 7); and (2) that Cdifornia agricultura water usage be reduced to certain
benchmark quantities at three-year intervas during the interim period, beginning in 2003. (66 Fed. Reg.
at 7782; see RT, at 130:9-12; SDCWA Exh. 4, at 7.) Those areindependent conditions that must both
be stidfied in order for the Secretary to gpply the rdatively generous surplus determinations set forth in
Sections 2(B)(1) and 2(B)(2) of the Guiddines. (See Guiddines, Notice Regarding Implementation of
Guiddlines, 67 Fed. Reg. 41733, 41733-34 (June 19, 2002); RT, at 2707:5-10.)

A. WILL THEINTERIM SURPLUSGUIDELINES(66FED.REG.7772)REMAIN

IN EFFECT IF 11D, METROPOLITAN WATER DISTRICT OF SOUTHERN
CALIFORNIA, AND COACHELLA VALLEY WATER DISTRICT DO NOT
EXECUTETHEQUANTIFICATIONSETTLEMENT AGREEMENT (QSA)BY
DECEMBER 31, 2002, BUT CALIFORNIA REDUCESITSWATER USE TO
MEET THE BENCHMARK QUANTITIES SET FORTH IN THE
GUIDELINES?

The relaively generous surplus determinations contained in Guidelines, Sections 2(B)(1) and
2(B)(2), will be suspended if the QSA has not been executed by December 31, 2002, irrespective of
whether Cdifornia reducesits water use to meet the benchmark quantities set forth inthe Guiddines. The
execution of the QSA in Guiddines Section 5(B) and the atainment of agricultural usage benchmarksin
Section 5(C) are independent conditions for the continued applicability of Sections 2(B)(1) and 2(B)(2).
The Assstant Secretary of the Interior confirmed thisin his Guidelines, Notice Regarding |mplementation
of Guidelines, 67 Fed. Reg. 41733, 41734 (June 19, 2002).

B. THE GUIDELINES PROVIDE THAT IF THE QSA ISNOT EXECUTED BY
DECEMBER 31, 2002, THE INTERIM SURPLUS GUIDELINES WILL BE
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SUSPENDED “UNTIL SUCH TIME AS CALIFORNIA COMPLETES ALL
REQUIRED ACTIONSAND COMPLIESWITH REDUCTIONSIN WATER
USE REFLECTED IN SECTION 5(C) OF THESE GUIDELINES ...” IS
EXECUTION OF THE QSA A “REQUIRED ACTION” WITHIN THE
MEANING OF THISSECTION, OR DOESTHE PHRASE “ALL REQUIRED
ACTIONS’ REFER TO THOSE ACTIONS NECESSARY TO MEET THE
BENCHMARK QUANTITIES?
Inthe event the QSA isnot executed by December 31, 2002, the Guidelines providesaprocedure
whereby the Section 2(B)(1) and 2(B)(2) surplus determinations may be reinstated.
The exact nature of the requirements for reinstatement of those Sections is not clear, but the required
actions would likely be at least as stringent as the provisons of the QSA, and would possibly be more
sringent. Such required actionswould be extremdy difficult for Cdiforniato mest, if not impossible, if the
QSA were not to be executed, because the QSA is a core component of Cdifornia’s Colorado River
Water Use Plan for reducing Cdifornia’ s non-surplus diversons to 4.4 MAF.
Execution of the QSA isa*required action” within the meaning of Section 5(B) of the Guiddines.
The phrase*dl required actions’ isnot limited to those actions necessary to meet the benchmark quantities
contained in Section 5(C).
Guiddines Section 5(B) declaresthat the surplus determinations contained in Sections 2(B)(1) and
2(B)(2) of the Guiddineswill be suspended if the QSA and itsrelated agreements have not been executed
by December 31, 2002. (66 Fed. Reg. at 7772, 7782 (Jan. 25, 2001).) Suggestionsto the contrary were
forcefully rejected by Assistant Secretary of the Interior Bennett W. Raley inasubsequent Federa Register
Notice clarifying the Guiddines. (Notice, 67 Fed. Reg. at 41733 (June 19, 2002).) That Notice reported
that “[slome informa commentators have suggested that falure to execute the QSA would have no
consequence for surplus determinations for 2003 under the Guiddines,” and then declared that “[s]uch
suggestions are inconsgtent with the plain language of the Guidelines as adopted.” (67 Fed. Reg., a
41734.) Therecan beno doubt that if the QSA has not been executed by December 31, 2002, on January
1, 2003, the Secretary will publish the 2003 Annuad Operating Plan for the Colorado River System
Reservoirs (AOP) based on a suspension of Sections 2(B)(1) and 2(B)(2). (67 Fed. Reg. at 41734; 43
U.S.C. § 1552(b) (2002) (setting January 1 asthe tranamittal date for the AOP).)
Sections 2(B)(1) and 2(B)(2) of the Guidelines set forth how the Secretary will determine the

aurplus available to MWD in years when the Lake Mead water level eevation is above 1,125 feet and
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below the amount which would initiate a surplus under the “70R Strategy” set forth in Section 2(B)(3).
(E66 Fed. Reg. a 7780-81.) Suspension of those provisions would result in no surplus being made
avalable to MWD unless Lake Mead level s exceeded the storage requirementsfor the 70R Strategy, and
would likely cause asgnificant reduction in the amount of Colorado River water availablefor diverson by
MWD during the period of suspenson. Such areduction in water availablefor diverson by MWD would
congdtitute an immediate water crigsand be detrimenta to theinterests of Cdiforniawater users statewide.

Under Section 5(B), the surplus determinations under Sections 2(B)(1) and 2(B)(2) may be
reinstated after sugpension, presumably sometime after December 31, 2002, if “Cdifornia completes dl
required actions and complies with reductions in water use reflected in Section 5(C) of the[] Guidelines”
(66 Fed. Reg., a 7782.) The Board has asked the parties to brief whether “execution of the Q3A [is] a
‘required action’ within the meaning of [ Section 5(B)], or [whether] thephrase* dl required actions’ refer[g]
to those actions necessary to meet the benchmark quantities.” (Letter from Chairman Baggett, SWRCB,
to Hearing Parties, at 3 (June 14, 2002).)

Ultimatey, the determination of what are the “required actions’ for reingtatement of Sections
2(B)(1) and 2(B)(2) lieswithin the discretion of the Secretary of the Interior and is difficult to predict by
the partiesa thistime. In hisrecently published notice regarding some aspects of the Guiddlines, Assgtant
Secretary Raey explicitly declined to provide any darification on thispoint, by stating that “[n]othing inthis
notice is intended to address or limit the appropriate circumstances for reinstatement of Sections 2(B)(1)
and 2(B)(2) asthe bases for annua surplus determinations.” (67 Fed. Reg. at 41734.) It isimportant to
note that this statement was made after the current Question 2(a) was posed to the parties by the Board
on June 14, 2002. It appears from the Assstant Secretary’s refusal to clarify the reinstatement
requirementsthat the Secretary is not promising what the exact nature of the “required actions’ will be, and
that those requirements may change based on circumstances prevailing a the time the Secretary is cdled
upon to determine reinstatement.

Petitioner SDCWA anticipates at this time, however, that execution of the QSA would be
necessary for Cdifornia to meet any future requirements for reingating the surplus determinations in

Sections 2(B)(1) and 2(B)(2).
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In order to understand the “required actions’ language contained in Section 5(B), it is necessary
to consder the context and purpose of the Guidelines. Cdlifornia must reduce its use of Colorado River
water from its maximum use of 5.2 MAF to 4.4 MAF in order to comply with its legd gpportionment.
Recognizing that Cdlifornia cannot immediately reduce its water use so subgtantidly, the other lower basin
states and the Secretary of the Interior have agreed to dlow Cdlifornia to reduce its diversons over a
severd year period, reaching the ultimate 4.4 MAF goa by 2016. The Secretary has agreed to makeiits
surplus determinations between now and 2016 on a basis other than Cdifornia s ultimate apportionment
aslong asCdiforniaismaking progresstoward achievingitsgod. Asexplained by the Assstant Secretary:

The relaionship between effortsto reduce Cdifornia sreliance on surplus
ddiveries and the adoption of specific criteria to guide surplus
determinations was established in the initid Federd Register notice
announcing the potential development of surplusguiddines “Reclamation
recognizes that efforts are currently underway to reduce Cdifornia’s
reliance on surplus deliveries. Reclamation will take account of progress

in that effort, or lack thereof, in the decison-making process regarding
gpecific surplus criteria

(67 Fed. Reg., at 41733 (quoting Intent to Solicit Comments on the Development of Surplus Criteriafor
Management of the Colorado River and to Initiate Nationd Environmenta Policy Act (NEPA) Process,
64 Fed. Reg., at 27008, 27009 (May 18, 1999).) The Section 5(B) condition of Sections 2(B)(1) and
2(B)(2) surplus determinations on execution of the QSA is one method set forth by the Secretary to
objectively measure Cdifornia s progress.

Execution of the QSA is a dgnificant step toward reducing Cdifornia sexcessive diversonsfrom
the Colorado River. Itis, however, only one component of Cdifornia s Colorado River Water Use Plan,
whichisthe comprehensve planning document outlining dl of Cdifornia’ s numerousidentified methodsfor
reducing its diversons. Rather than requiring that al of the Plan components must be immediately
implemented, the Secretary in the Guiddines dlowed Cdifornia to show its progress toward reducing
diversions through two conditions. execution of the QSA, in Section 5(B), and limiting agriculturd usage
to certain benchmark quantities, in Section 5(C).

Given that context, Section 5(B) is most reasonably interpreted to require of California for
reingtatement, a an absolute minimum, to continue to comply “with reduction in water used reflected in
Section5(C) of the[] Guiddines” Beyond such compliance, which wasdready an independent condition

by the terms of Section 5(C) itsdlf, Cdifornia must “complete]] al required actions” The function of
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Section 5 within the Guiddines is to determine Cdifornid s progress in taking action under the Plan to
reduce its over-use of Colorado River water. The Section 5(B) “required actions’ are thus best
understood as execution of the QSA, without which the Plan cannot be implemented.  Actions that are
“required ” would be those actions so critical that the Plan could not be effective without them.

The QXA isclearly acriticd component of the Plan, as shown by the following statements within
the Plan itsdf:

. The new Quantification Settlement Agreement, other interagency
agreements and associated i mplementati on agreementswith the Secretary
of the Interior, together with the Secretary’ sadministration of water rights
and use, condtitutethe principa binding and enforcegble provisonsof The
Pan. (SDWCA Exh. 15, at 6);

. That the QA is a“ggnificant advancement in the development” of the
Pan (SDCWA Exh. 15, at 30);

. That the QSA and the Plan are interdependent (SDCWA Exh. 15, at 30,
32);

. That the QSA isone of the“principd binding and enforceable provisons
of The Plan” (SDCWA Exh. 15, at 109-110).

The [ID/ISDCWA water transfer itself isa core component of the QSA. Therecord supportsthis
inanumber of statements regarding water transfersin generd and the [ID/SDCWA transfer in particular,
induding:

. There are initid linchpin components of Cdifornids Colorado River
Water Use Plan that in their absence would makeit difficult to achieve the
gods of ThePlan or Cdifornid sorderly trangtion to its basic River water
goportionment  without potential major water supply and economic
disuptions. These linchpin Plan components are: ...core cooperative
water consarvation/transfers from agricultural use to urban use [and]
further quantification of thethird priority of the Seven-Party Agreemen....
Of these linchpins, the cooperative water conservationtransdfers of
between 0.4 to 0.5 million af per year of water from agriculturd use to
urban use and the further quantification of the water rights, which helps
fadlitate these tranders, provide the greatest long-term contributions
volume wise for Cdiforniato meet its Colorado River water needs from
within its basic gpportionment (SDCWA Exh. 15, a 24-25);

. That water transfers like that proposed by 11D/SDCWA possess “a
critical linchpinrolein Caifornia sability to meet its Colorado River water
needs from within its basic apportionment” (SDCWA Exh. 15, a 32);

. That water transfers are a centra component of the Plan (SDCWA Exh.
15, at 32-37,
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. That the IID/SDCWA water transfer is among the “core cooperative
voluntary water conservation/transfers’ incorporated into the Plan
(SDCWA Exh. 15, at 34);

. That the IID/SDCWA water transfer isthe largest anticipated transfer by
quantity (SDCWA Exh. 15, a 34, 35);

. That voluntary water trandfersgenerdly “will continueto play animportant
foundation role for California to meet its Colorado River water needs
within its gpportionment,” (SDCWA Exh. 15, at 37);

. In the expert witness statement of Dennis B. Underwood, he stated that
“[t]he 1998 1ID/SDCWA Water Conservation and Transfer Agreement
will be a vitd component of Cdifornia Plan Strategy for meeting the
Interim Surplus Guidelines,” (SDCWA Exh. 4, a 3; seealso RT, at
130:22 - 131:6);

. Mr. Underwood further asserted that the [ I D/SDCWA transferisa“ QSA
core component,” (SDCWA Exh. 4, a 5).

The QSA and the IID/SDCWA water trandfer areinterdependent. The QSA facilitates voluntary
water trandfers by settling the quantification of Colorado River water availableto each Cdiforniauser. As
described in the Plan, the “Quantification Settlement Agreement and its associated Secretarid
Implementation Agreement provisons on the third and sixth priority use provide the mechanisms needed
to hdp facilitate the voluntary shift” of water fromagricultural useto urban use, of whichthelID/SDCWA
transfer isthe most sgnificant. (SDCWA Exh. 15, at 33, 25-26, 28.)

As noted above, the Assistant Secretary has not specified exactly what might congtitute the
reindatement requirements in the future if the QSA is not executed (Notice, 67 Fed. Reg., at 41734) but
Cdifornia should expect that, giventhecircumstances—Cdifornid sfallureto performtheorigina condition,
whichthe other lower basin states would argue was a generous concession — those requirements will be
at least as dtringent as the terms of the QSA.

The foregoing interpretation of Section 5(B) issupported by the language of the Guiddinesaswell
as its context and intent. There are severd rules of interpretation which lead to that conclusion.
Prdiminarily, one should note that, in examining this question, federd rules regarding interpretation of
regulations apply, because the Guiddines is an ingtance of federd law. (73 Am.Jur.2d Statutes, 864
(2002) (citing Lytle v. Southern Ry-Carolina Divison (1933) 171 SEE. 42 (1933).) The Cdiforniarules

are, however, generdly identica and are useful when the federd law isdlent. Additionaly, the samerules

of congtruction and interpretation that gpply to statutes are gpplied to adminigrative rules and regulations.
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(2 Am.Jur.2d Administrative Law, § 239 (2002) (citing M. Kraus& Bros., Inc. v. United States (1946)

327 U.S. 614[66 S.Ct. 705]; Cdifornia Drive-In Restaurant Asso. v. Clark (1943) 22 Cal.2d 287 [140

P.2d 657]; Auchmoody v. 911 Emergency Services (1989) 214 Cal.App.3d 1510 [263 Cal .Rptr. 278].)

Firgt, the quaifying words “reflected in section 5(C) of these Guiddines’ should be applied only
to the words “reductions in water use’” and not “dl required actions” It isagenerd rulethat quaifying or
modifying words or phrases should be considered to refer to theword, phrase, or clause with which they
are grammaticaly connected. (See 73 Am.Jur.2d Statutes, 8137 (2002) (citing McClurg v. Kingdand

(1842) 42 U.S. 202 [11 L.Ed. 102]).) In addition, qualifying words and phrases are ordinarily confined
to the wordsimmediately preceding. (73 Am.Jur.2d Satutes, 8138 (2002) (citing People v. Codta (6th

App. Dist. 1991) 1 Cd.App.4th 1201 [2 Cal.Rptr.2d 720].)

In Section 5(B), the words immediately preceding the phrase “reflected in section 5(C) of these
Guiddines’ are“reductionsinwater use” There are separate phrasesfor “completesdl required actions’
and “complies with reductions in water use,” with separate verbs and objects, and the qudifying words
“reflected in section 5(C) of these Guiddines’ follow the second phrase. Thus, according to generd rules
of interpretation, the qualifying words should only be gpplied to theimmediately precedingword “reductions
inwater use” Theresult isthat one must look for the “required actions’” €l sewhere than merely in Section
5(C), and at actions broader than those required to meet the benchmark quantities of Section 5(C).

Second, Section 5(B) should beinterpreted asrequiring some“required actions’ in addition to the
benchmark quantities in Section 5(C) because the contrary interpretation would render Section 5(B)

meaningless. It is a generd rule that a regulaion should be interpreted to give effect, if possble, to dl

provisons of the regulation. (See, e.g.,_Cammarano v. United States (1950) 358 U.S. 498 [79 S.Ct.
524].)

Section 5(B) provides that the surplus determinations contained in Sections 2(B)(1) and 2(B)(2)
will be suspended if the QSA has not been executed by December 31, 2002. (66 Fed. Reg., at 7782; 67
Fed. Reg., a 41734.) It dlows those surplus determinations to be reinstated, however, if “Cdifornia
completesal required actions and complies with reductionsin water use reflected in section 5(C) of these
Guiddines” (66 Fed. Reg., a 7782.) If the“required actions’ were interpreted as nothing more than the
actions necessary to achieve the “reductions in water use reflected in section 5(C),” then Section 5(B)
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would be made meaningless. Since Cdifornia must comply with Section 5(C) in any case, Section 5(B)
and the execution of the QSA would be afa se condition with no consequences. if the QSA were executed,
Cdifornia would need to comply with Section 5(C); if the QSA were not executed, Cdiforniawould il
only need to comply with Section 5(C). Thus, the correct interpretation of Section 5(B) includes some
“required actions’ other than mere compliance with the reductions in water use reflected in Section 5(C).

Ultimately, in the interpretation of statutes or regulations, the intent behind the statute or regulation
isthe controlling factor. Accordingly, the primary rule of congtruction of Statutesisto ascertain and declare
the intention of the legidature or officd. (73 Am.Jur.2d Statutes, 8 61 (2002) (citing Atlantic Mutud
Insurance Co. v. C.I.R. (1998) 523 U.S. 382 [118 S.Ct. 1413]; Cdatayud v. State of California (1998)

18 Cal.4th 1057 [77 Cd.Rptr.2d 202]).) Asdescribed above, this interpretation fits the overal context
and intent of the Guiddlines.

C. IF THE PROPOSED TRANSFER ISNOT IMPLEMENTED BEGINNING IN

2003, WILL CALIFORNIANONETHELESSMEET THE 2003BENCHMARK
QUANTITY FOR AGRICULTURAL USAGE OF 3.74MILLION ACRE-FEET
SET FORTH IN THE GUIDELINES, AND, IF SO, HOW?

It ispossible that Cdiforniacould meet the required benchmark quantitiesin 2003, gpart from the
Consarvation and Transfer Project. (RT, at 159:23-25, 160:1-4.) But, it is doubtful whether Cdifornia
would be able to meet the next required benchmark quantitiesin 2006. (RT, at 160:5-11.)

Contrary to the unsupported assertioninthe August 27, 2001 | etter by Mr. Gastelumto DWR, that
Cdiforniawill meet the benchmark quantities without the 11D/SDCWA transfer (County of Imperid, Exh.
5, a 2), Mr. Underwood of MWD testified in these proceedings that MWD's position now is that the
dternatives to the trandfer are unacceptable. (RT, at 2705:17 to 2797:19; see also SDCWA Exh. 61
(retresting in substance from the August 27, 2001 letter). The opinion in the August 27, 2001, letter has
been repudiated and should not be relied upon in these proceedings.

Nevertheless, even if Cdiforniawas able to meet these initial benchmarks in some other way, as
discussed above, Sections 2(B)(1) and 2(B)(2) of the Guiddines will be suspended on December 31,
2002, if the QSA is not executed by that date, and California will not receive the tremendous benefit of
those sections. (RT, at 2704:5-8, 2707:5-10.) Thus, whether Cdifornia can meet the 2003 benchmark
quantity does not done determinethe ultimate avail ability of surpluswater; that determination dependsaso

on execution of the QSA.
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D. IF THE PROPOSED TRANSFER CANNOT BE MITIGATED SATISFAC-
TORILY,ISANALTERNATIVE SOLUTION AVAILABLE?

No. Asdsated during the Board hearings by representatives of two of the partiesto the QSA, Mr.
Underwood of MWD, and Mr. Levy of CVWD, as well as by Ms. Stapleton of the SDCWA which
actively participated in the formulation of the QSA, it would be practicaly impossible for the parties to
modify the QSA in any sgnificant way that still would maintain the agreement of the parties. Each of the
partiesfedsthat it has given up as much asit can for the QSA as written. (RT, at 158:23-25, 159:1-7,
397:19-24, 2702:25, 2703:1-13, 2710:16-19.)

E. IF THE PROPOSED TRANSFER ISNOT IMPLEMENTED, ISTHERE ANY

OTHERACTIONTHAT THE SWRCB CANAND SHOULD TAKEINORDER
TO ENSURE THAT CALIFORNIA REDUCES ITS USE OF COLORADO
RIVER WATER IN ACCORDANCE WITH THE GUIDELINES?

There is nothing that would be sufficient to satisfy the Guiddines; execution of the QSA and

approvd of the IID/SDCWA transfer are necessary.

XIl.  THESWRCB'SAPPROVAL OF THE CONSERVATIONAND TRANSFERPROJECT
|ISOF EXTREME IMPORTANCE AND URGENCY

The SWRCB'’s approva of the Conservation and Transfer Project is of extreme importance and
urgency for the entire state of Cdifornia. Without it, the proposed QSA falls.

. Mr. Slater: Mr. Levy, based upon your decades of experience in water
management and your position asthe genera manager of Coachella, your
direct participation in the development of the key terms and your
knowledge of the specific factsand circumstancesin thiscase, isit critica
that the State Board approve the San Diego/lID transfer in order to
implement the QSA?

. Mr. Levy: Yes. Itisacondition precedent to the execution of the QSA.
(RT, at 143; see also RT, at 143:14-18, 396:19-25, 397:1-2.)
It is imperative that the Cdifornia Plan components that will enable the
date to meet the requirements of the Interim Surplus Guidelines succeed.
The Interim Surplus Guiddines are vitd to a controlled reduction in
Cdiforna s use of the Colorado River. For this reason, there is great
urgency in reaching a resolution on these matters that are before the
[SWRCB].
(SDCWA Exh. 4, a 9; seealso RT, at 130:17-18, 399:7-13.)
The QSA isakey component to the success of the CdiforniaPlan (RT, at 121:11-17, 130:24-25,

131:1, 141:17-21), and without it 800,000 AF of California swater supply will beinjeopardy. Theloss
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of 700,000 AF of urban water supply, which congtitutes approximately one-third of the MWD water
supply and enough water to serve 5 million people (RT, a 150:6-16, 396:19-25, 397:1-2), would
conditute an immediate water crisgs, with unacceptable statewide economic and environmenta adverse
impacts.

If no new agreementswere executed and no surpluswater wereavailable,

Southern Cdiforniawould face atota reduction of Colorado River water

supply of about 800 KAFY. The statewide economic and environmental

consequences of this shortfdl would smply not be acceptable. Thereis

no subdtitute for success in implementing a plan for reducing Cdifornia’s

dependency on Colorado River water that is acceptable to the Secretary

of the Interior and the other Colorado River Basin states.
(SDCWA Exh. 4, a 5; RT, at 115:23-25, 116:14-23))

As such, Petitioner SDCWA urges the SWRCB to approve the Amended Petition with all

due speed.
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X111, CONCLUSON

For the foregoing reasons, Petition San Diego County Water Authority requests the SWRCB's
approva of the Amended Petition. SWRCB approva will clear theway for implementation of the Transfer
Agreement, the QSA and thus the Cdifornia Plan.

DATED: July 11, 2002 Respectfully submitted,

By__[origina sgned]
SCOTT S. SLATER
STEPHANIE OSLER HASTINGS
Attorneys for Petitioner, San Diego
County Water Authority
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ATTACHMENT A

Proposed Findings Supported by the Evidence
and Related Conclusions of Law
(without citations)

The proposed Consarvation and Transfer Project will not result in subgtantia injury to any legd

user of water.

a

No protestant offered credible evidence of a vaid vested legd right to water, a legdly
recognizable injury, or thetime at which water right holder began the authorized water use
began.

Subject to the conditions set forth in the PDA, MWD and CVWD withdrew their protests
and now consent to the SWRCB’ s approva of the proposed Conservation and Transfer

Project.

Approva of the Amended Petition will provide substantia benefits to the State of Cdifornia

a

The Conservation and Trandfer Project is an essentid component of the Cdifornia Plan
and is a necessary prerequisite to the successful implementation of the QSA and related
agreements.

The Conservation and Transfer Project and the QSA assures the maintenance of a full
Colorado River Aqueduct for the benefit of Californiaand the avoidance of an annua loss
of 800,000 acre-feet of water in accordance with the California Plan.

MWD holds substantia rights to the State Water Project and the successful
implementation of the Cdifornia Plan will decrease the likelihood of MWD requesting
additiond State Water Project water to replace the lost Colorado River supply and

increasing pressure on other users and the San Francisco-San Joaquin Bay-Delta

Approvd of the Amended Petition will promote the State’ s paramount interestsin maximizing the

reasonable and beneficid use of Colorado River water in accordance with Article X, Section 2,

of the Cdifornia Condtitution by ensuring that Cdifornia puts dl of the available Colorado River

water to beneficid use.

a

The Transfer Agreement and the QSA will ensurethat Californiacontinuesto useitsbasic

dlocation of Colorado River water and the surplus deliveries.
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4.
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The surplus ddiveries will dlow the municipa use of the surplus water by MWD and its
member agencies.
SDCWA will gpply the transferred water to municipd, industrid and agricultural usesin

accordance with Article X, Section 5, of the Cdifornia Congtitution.

A more efficient use of Colorado River water in accordance with Article X, Section 2 will result

from each of the following measures that will be undertaken pursuant to the QSA:

a

Subgtantia conservation efforts undertaken by 11D and funded by the Authority, CVWD
and MWD will generate 300,000 acre-feet of conserved water annualy at acost well in
excess of a hillion dollars to the transferees.

The coordinated water use and water rights administration provided by the QSA and

related agreement S0 that presently unquantified agriculturd rights will be quantified,

competing clamsto Colorado River water will be settled, and clear guiddines governing
the ddlivery of water among Colorado River interestswill be established, thereby providing
greater certainty and enhanced water rights and water supply reliability for 11D, the

Authority, MWD and CVWD.

The QSA condtitutes a consensud “physical solution” reducing waste, promoting the

efident use of water and benefitting the agencies recelving conserved water while not

causing substantid injury or materia expenseto 1D

@ 11D has high priority (Priority Three) water rights to Colorado River water.

2 MWD and CVWD are junior priority users that would benefit by the Transfer
Agreement and the QSA.

3 SDCWA isatransferee that would not enjoy a direct benefit of Colorado River
water in the absence of the physical solution made possible by the QSA.

4 Thejunior right holders and the transferees agree to fund the conservation efforts
to make water available to SDCWA and CVWD 0 that the senior right holder
does not incur substantia expense or materid injury in implementing the Trandfer
Agreement and the QSA.
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Thetransfer and acquistionsarein furtherance of earlier SWRCB Decision 1600 and WR

88-20 concerning the I1D’s reasonable and beneficial use of water, the Cdifornia

Congtitution, Article X, Section 2 and sections 100 and 109 of the Water Code.

a WR 88-20 raised the possibility of both a voluntary conservation and transfer program
pursuant to Water Code Section 1011, aswell as an imposed physical solution.
Giventhe more efficient use of Colorado River water under the actions described in paragraph 4,
the SWRCB concerns with respect to [1D’s reasonable and beneficid use are satisfied and the
SWRCB does not anticipate the need, absent any substantid materia adverse change in 1ID’s
irrigation practices or advances in economicaly feasble technology associated with irrigation
efficency, to reassess the reasonable and beneficial use of water by the 11D before the end of

caendar year 2023.

a The cogt of investing in conservatiion measures, including land management and
maintenance activities, that meet the requirements of Water Code Section 1011, are
substantial.

b. The trandfereeswill spend billions of dollarsto fund the conservation measures and related
programs to be implemented and administered by 11D and its farmers.

C. In the context of the QSA, a land management and maintenance program that includes
temporary fdlowing and mekeswater availabletothetrandferessisasubstantid investment
in conservation.

@ In the context of the QSA, an investment in aland management and maintenance
programthat improvesefficiency, certainty and reliability of al Colorado River use
outweighs the need to improve only agriculturd on-farm efficiency.

2 In the context of the QSA, a land management and maintenance program that
includes temporary/rotationd falowing in a manner that avoids unreasonable
adverse impacts on fish and wildlife in the Salton Sea outweighs the need to
improve only agriculturd on-farm efficiency where the SWRCB can confirm that

temporary land falowing by 11D qudifies as conservation within the meaning of
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Water Code Section 1011(a) and further findsthat the land management program
isintegral to amore regiona efficient use of Colorado River water.
SDCWA hasengaged in substantial water conservation efforts, used water efficiently and
has plansin place to continue these conservation efforts as wel as the efficient use of the

water transferred to it by 11D.

Water Code Sections 1011, 1012 and 1013 apply to and govern the transfer and acquisitionsand

1D’ s water rights are unaffected by the trandfer and acquisitions. As such, the conserved water

transferred or acquired retains the same priority asif it were diverted and used by the [ID. 1ID’s

conservation program complies with Water Code Section 1011 so long as.

a

Without regard to the specific method of conservation chosen by 11D, al of 1ID’'s

conservation measures will result in reduced deliveries of Colorado River water.

() 11D will cap its diversons from the Colorado River a 3.1 million acre-feet under
the QSA;

(in) The Secretariad Implementation Agreement requires the Secretary of Interior to
reduce its delivery of water to I1D by an amount equd to the water being made
availableto SDCWA and CVWD as provided therein;

I1D has proposed conservation measuresthat may includeimproved agriculturd efficiency,

system improvements and land fdlowing. All water savings resulting from the measures

proposed, other than permanent falowing, quaify for protection under Water Code

Section1011(a).

) A land management program in which specific parcels of land are temporarily
fdlowed on a rotationa bass for periods less than five consecutive years is
congdered temporary falowing.

(i) Land is routindy fallowed by farmers in accordance with customary farming

practices. Thereareagricultural land benefitsassociated with temporary fallowing.

(iii) Fdlowed land may il be properly irrigated to leach the soil, pre-irrigate and limit
ar qudity impacts.
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(iv) [1D has discretion to adopt aland management program that includes temporary

fdlowing in amanner that minimizes socioeconomic impacts.
[ID filesan initid report with the SWRCB describing the conservation program and the
measures taken to address socioeconomic impacts within Sx months from gpproval of the
project and thereafter an annua report with the SWRCB describing the specific
characteristic and components of the conservation program, and verifying that in
accordance with the QSA and the Secretarid Implementation Agreement: (i) the lID’s
diversons a Imperid Dam (less return flows) have been reduced below 3.1 million afy in
an amount equd to the quantity of conserved water transferred or acquired, subject to
variaion permitted by the Inadvertent Overrun Program adopted by the Department of
Interior; and (ii) the I D hasenforced its contractswith the parti cipating farmersto produce
conserved water and has identified the amount of reduced ddliveries to participating
farmers and hasidentified the amount of conserved water created by projects devel oped
by IID.

The annud reports provided under paragraph 7c shdl satisfy the reporting obligations of 11D under

Decision 1600 and Water Rights Order 88-20.

The Amended Petition will not unreasonably affect fish, wildlife, or other instream beneficid uses

of water.

a

Approva of the Amended Petition and the Implementation of the QSA and the Cdifornia
Pan will provide subgtantid benefitsto dl of Cdifornia, to the Petitioners and to MWD
and CVWD as provided in paragraphs 2,3 and 4 above. Any affect on fish, wildlife or
other instream beneficid uses must be considered in that context.

The Sdlton Seais an atificia body of water that is dependent upon orders of imported
water from 11D and its customers. Colorado River water isforeign to the Imperid Vdley
and the Salton Sea.

The survivd of fish and wildlife that rely upon the Saton Sea are dependent upon the

continued importation of foreign water by 11D and the continued use and release of that
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10.

(with citations)

water by IID’s customers. However, neither 11D nor its customers are required to

continue their importation and release of such foreign water.

Elevations of the Salton Sea are dedlining and sdlinity levels are increasing without regard

to whether the Conservation and Transfer Project is implemented.

Unreasonable affects on fish and wildlife in the Sdton Sea can be reasonably avoided by

the incluson of a condition that any conservation program adopted by 1D not accelerate

the expected generd decline of Sdton Sea devations beyond those that would have

occurred “but for” the Conservation and Transfer Project.

() The EIR/EIS evd uates the basdline condition for inflows into the Salton Sea

(i) Implementationof the HCP would mitigate for theloss of inflowsto the Sdton Sea
as necessary to ensurethat theimpacts on Sdton Seadevaionsand dinity levels
are no grester than those identified in the “no-project” condition set forth in the
EIR/EIS.

Approva and implementation of the HCP will fully protect against adverse affects on fish

and wildlife by maintaining Salton Seainflows, and thus sdinity, & alevel that isequivaent

to those in the “no-project” condition set forth in the EIR/EIS.

ThisOrder and dl findings of fact and conclusionsof law, with the exception of any decison, order,
finding of fact or conclusonof law made with respect to standing or the right to appear or object,
shdl have no precedentid effect (asdefined in the Cdifornia Adminigrative ProceduresAct) in any
other proceeding brought before the SWRCB and, specificdly but without limitation, shal not
establish the gpplicability or non-gpplicability of Cdifornialaw or federa law to any of the matters

rased by the Petition or to any other Colorado River transfer or acquisition.

ATTACHMENT B

Proposed Findings Supported by the Evidence
and Related Conclusions of Law
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The proposed Conservation and Transfer Project will not result in subgtantia injury to any lega

user of water.

a

No protestant offered credible evidence of avaid vested legd right to water, alegdly
recognizable injury, or thetime at which water right holder began the authorized water use
began. (RT, at 444-462.)

Subject to the conditions set forth in the PDA, MWD and CVWD withdrew their protests
and now consent to the SWRCB’ s approva of the proposed Conservation and Transfer
Project. (SDCWA Exh. 3, at 1-2; SDCWA Exh. 4, a 3.

Approva of the Amended Petition will provide substantid benefits to the State of Cdifornia

a

The Conservation and Trandfer Project is an essentid component of the Cdifornia Plan
and is a necessary prerequisite to the successful implementation of the QSA and related
agreements. (SDCWA Exh. 4, at 3; SDCWA Exh. 3, at 3-5; SDCWA Exh. 1, at 8-10.)
The Conservation and Transfer Project and the QSA assures the maintenance of a full
Colorado River Aqueduct for the benefit of Californiaand the avoidance of an annua loss
of 800,000 acre-feet of water in accordance with the CdiforniaPlan. (SDCWA Exh. 4,
a 4; SDCWA Exh. 3, a 4-5; SDCWA Exh. 1, at 8-10.)

MWD holds substantial rights to the State Water Project and the successful
implementation of the Cdlifornia Plan will decrease the likelihood of MWD requesting
additiond State Water Project water to replace the lost Colorado River supply and
increasing pressure on other users and the San Francisco-San Joaquin Bay-Delta

(SDCWA Exh. 5, & 5; SDCWA Exh. 1, & 5.)

Approvd of the Amended Petition will promote the State' s paramount interestsin maximizing the

reasonable and beneficial use of Colorado River water in accordance with Article X, Section 2,

of the Cdifornia Congtitution by ensuring that Caifornia puts al of the available Colorado River

water to beneficid use.

a

The Transfer Agreement and the QSA will ensurethat Caiforniacontinuesto useitsbasic
dlocation of Colorado River water and the surplus ddliveries. (SDCWA Exh. 4, a 4,
SDCWA Exh. 3, a 3-4; SDCWA Exh. 1, at 8-9.)
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The surplus ddiveries will dlow the municipa use of the surplus water by MWD and its
member agencies. (SDCWA Exh. 1, at 12; SDCWA Exh. 40, at 4.)

SDCWA will gpply the transferred water to municipd, industrid and agricultural usesin
accordance with Article X, Section 5, of the Cdifornia Congtitution. (SDCWA Exh. 1, at
4; SDCWA, Exh. 2, at 3)

4. A more efficient use of Colorado River water in accordance with Article X, Section 2 will result

from each of the following measures that will be undertaken pursuant to the QSA:

a

Subgtantia conservation efforts undertaken by 11D and funded by the Authority, CVWD

and MWD will generate 300,000 acre-feet of conserved water annualy at acost well in

excessof a hillion dollarsto the transferees. (SDCWA Exh. 1, a 7; SDCWA Exh. 3, a

5.

The coordinated water use and water rights administration provided by the QSA and

related agreement so that presently unquantified agriculturd rights will be quantified,

competing clamsto Colorado River water will be settled, and clear guiddines governing

the ddlivery of water among Colorado River interestswill be established, thereby providing

greater certainty and enhanced water rights and water supply reliability for 11D, the

Authority, MWD and CVWD. (SDCWA Exh. 1, at 6-11; SDCWA Exh. 4, a 5-7.)

The QSA condtitutes a consensud “physical solution” reducing waste, promoting the

efident use of water and benefitting the agencies recelving conserved water while not

causing substantid injury or materia expenseto 1D

@ [1D has high priority (Priority Three) water rights to Colorado River water. (11D
Exh. 26, at 2.)

2 MWD and CVWD are junior priority users that would benefit by the Transfer
Agreement and the QSA. (11D Exh. 26, at 2.)

3 SDCWA isatransferee that would not enjoy a direct benefit of Colorado River
water in the absence of the physicd solution made possible by the QSA.
(SDCWA Exh. 1, at 4-5; SDCWA Exh. 4, a 7.)
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4 The junior right holders and the transferees agree to fund the conservation efforts
to make water available to SDCWA and CVWD so that the senior right holder
does not incur substantid expense or materid injury in implementing the Transfer
Agreement and the QSA. (SDCWA Exh. 1, at 7; SDCWA Exh. 3, a 5.)

Thetransfer and acquisitionsarein furtherance of earlier SWRCB Decision 1600 and WR

88-20 concerning the I1D’s reasonable and beneficid use of water, the Cdifornia

Congtitution, Article X, Section 2 and sections 100 and 109 of the Water Code.

a WR 88-20 raised the possbility of both a voluntary conservation and transfer program
pursuant to Water Code Section 1011, aswell asan imposed physica solution. (SWRCB
Exh. 2b, at 38-40.)

Given the more efficient use of Colorado River water under the actions described in paragraph 4,

the SWRCB concerns with respect to 11D’ s reasonable and beneficial use are satisfied and the

SWRCB does not anticipate the need, absent any substantid materia adverse change in 1ID’s

irrigation practices or advances in economicaly feasble technology associated with irrigation

effidency, to reassess the reasonable and beneficid use of water by the I1D before the end of

caendar year 2023.

a The cogt of investing in conservation measures, including land management and
maintenance activities, that meet the requirements of Water Code Section 1011, are
substantial. (SDCWA Exh. 4, at 5-6; SDCWA Exh. 48, at 2.)

b. The tranfereeswill spend billions of dollarsto fund the conservation measures and related
programs to be implemented and administered by 11D and itsfarmers. (SDCWA Exh. 1,
at 7; SDCWA Exh. 3, at 5.)

C. In the context of the QSA, a land management and maintenance program that includes
temporary fdlowing and mekeswater availabletothetrandferessisasubstantid investment
in conservation. (SDCWA Exh. 4; 11D Exh. 1; RT, at 1051-1057; see also Water Code
§1011(a).)

@ In the context of the QSA, aninvestment in aland management and maintenance

programthat improvesefficiency, certainty and reliability of al Colorado River use
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)

outweighs the need to improve only agricultura on-farm efficiency. (See Inre
Waters of Long Valey Creek Stream System (1979) 25 Cal.3d 339, 355-57

[158 Cal. Rptr. 350]; Tularelrrigation Dig. v. Lindsay-Strathmorelrrigation Digt.
(1935) 3 Cal.2d 489, 547 [45 P.2d 972]; Allenv. CdiforniaWater & Telephone

Co. (1946) 29 Cal.2d 466, 488 [176 P.2d 8]; Pasadena v. Alhambra, (1949) 33
Cal.2d 908, 925-926 [ 207 P.2d 17]; Wright v. GoletaWater District (1985) 174

Cal.App.3d 74 [219 Cal.Rptr. 740]; People ex rel. State Water Resources

Control Board v. Forni (1976) 54 Cal.App.3d 743, 751 [126 Cal.Rptr. 851]; In

the Matter of Fishery Resources and Water Right Issues of the Lower Yuba
River (2001) Dec. 1644, at 34; seeadso RT, at 116:17-23, 183 -185, 820:23 -
821:14, 3549, 2556.)

In the context of the QSA, a land management and maintenance program that
includes temporary/rotationd falowing in a manner that avoids unreasonable
adverse impacts on fish and wildlife in the Salton Sea outweighs the need to
improve only agriculturd on-farm efficiency where the SWRCB can confirm that
temporary land falowing by 11D qudifies as conservation within the meaning of
Water Code Section 1011(a) and further findsthat the land management program
is integral to a more regiond efficient use of Colorado River water. (Find
EIR/EIS, at 1-6, n.1; SDCWA Exh. 47, at 9; RT, 2549-50, 2556, 2610-2611.)

d. SDCWA hasengaged in subgtantial water conservation efforts, used water efficiently and

has plansin place to continue these conservation efforts as wel as the efficient use of the

water transferredtoit by 11D. (SDCWA Exh. 2, a 4-9; SDCWA Exh. 7, Table4-1; RT,

at 406-8.)

7. Water Code Sections 1011, 1012 and 1013 apply to and govern the transfer and acquisitionsand

[1D’s water rights are unaffected by the transfer and acquisitions. As such, the conserved water

trandferred or acquired retains the same priority asif it were diverted and used by thelID. [ID’s

conservation program complies with Water Code Section 1011 so long as.
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Without regard to the specific method of conservation chosen by 11D, dl of 1ID’s

conservation measures will result in reduced deliveries of Colorado River water.

() 11D will cap its diversons from the Colorado River a 3.1 million acre-feet under
the QSA; (11D Exh. 7, at 46.)

(in) The Secretaria Implementation Agreement requires the Secretary of Interior to
reduceits delivery of water to 11D by an amount equa to the water being made
availableto SDCWA and CVWD as provided therein; (11D Exh. 22, at 4.)

11D has proposed conservation measuresthat may includeimproved agricultura efficiency,

system improvements and land fdlowing. All water savings resulting from the measures

proposed, other than permanent falowing, quaify for protection under Water Code

Section1011(a).

) A land management program in which specific parcels of land are temporarily
fdlowed on a rotational basis for periods less than five consecutive years is
consdered temporary falowing. (RT, at 2549.)

@i Land is routindy fadlowed by farmers in accordance with customary farming
practices. Thereareagricultural land benefitsassociated with temporary fallowing.
(RT, at 1050: 4-14; RT, at 1006: 14-22.)

(i) Falowed land may Hill be properly irrigated to leach the soil, pre-irrigate and limit
air quality impacts. (SDCWA Exh. 48, a 1-3; RT, at 1006:14-22.)

(iv) [1D has discretion to adopt aland management program that includes temporary
falowing in amanner that minimizes socioeconomic impacts. (RT, a 2524.)

[ID filesaninitid report with the SWRCB describing the conservation program and the

measures taken to address socioeconomic impacts within Sx months from gpproval of the

project and thereafter an annud report with the SWRCB describing the specific
characteristic and components of the conservation program, and verifying that in

accordance with the QSA and the Secretarid Implementation Agreement: (i) the lID’s

diversons a Imperid Dam (less return flows) have been reduced below 3.1 million afy in

an amount equd to the quantity of conserved water transferred or acquired, subject to
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variaion permitted by the Inadvertent Overrun Program adopted by the Department of
Interior; and (ii) the 1l D hasenforced its contractswith the parti cipating farmersto produce
conserved water and has identified the amount of reduced ddliveries to participating
farmers and hasidentified the amount of conserved water created by projects devel oped
by 11D. (Wat. Code § 1011.)

The annud reports provided under paragraph 7c shdl satisfy the reporting obligations of 11D under

Decison 1600 and Water Rights Order 88-20.

The Amended Petition will not unreasonably affect fish, wildlife, or other instream beneficid uses

of water.

a

Approvad of the Amended Petition and the Implementation of the QSA and the Cdifornia
Pan will provide substantid benefits to dl of Cdifornia, to the Petitioners and to MWD
and CVWD as provided in paragraphs 2,3 and 4 above. Any affect on fish, wildlife or

other instream beneficia uses must be consdered in that context. (National Audubon

Society v. Superior Court (1983) 33 Cal.3d 419 [189 Cal.Rptr. 346]; In the Matter of

City of Thousand Oaks (1997) Dec. 1638, at 21; In the Matter of the Diversions and
Use of Water from Big Bear Creek (1995) WR Ord. 95-4;

The Sdton Seais an atificid body of water that is dependent upon orders of imported
water from 11D and its customers. Colorado River water isforeign to the Imperid Valey
and the Sdton Sea. (In The Matter of Imperial Irrigation District (1984) WR Ord. 84-
121, p. 4.

The survivd of fish and wildlife that rely upon the Salton Sea are dependent upon the
continued importation of foreign water by 11D and the continued use and release of that
water by IID’s customers. However, neither 11D nor its customers are required to

continue their importation and release of suchforeignwater. (Stevensv. Oakdalelrr. Digt.

(1939) 13 Cal.2d 343, 348-53; City of Los Angdesv. City of San Fernando (1975) 14

Cal.3d 199, 259-61; Haun v. De Vaurs (1950) 97 Cal.App.2d 841, 844.)
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10.

Elevations of the Sdton Sea are declining and sdinity levels are increasing without regard
to whether the Conservation and Trandfer Project isimplemented. (Find EIR, a 3-25t0
3-26; 11D Exh. 55, Vol. 1, at 3.1to 3-128.)

Unreasonable affects on fish and wildlife in the Salton Sea can be reasonably avoided by

the inclusion of a condition that any conservation program adopted by 11D not accelerate

the expected generd decline of Sdton Sea devations beyond those that would have
occurred “but for” the Conservation and Transfer Project.

() The EIR/EIS evauates the basdine condition for inflows into the Sdton Sea
(Find EIR, a 3-25; 11D Exh. 55, Vol. 1, at 3.1-128.)

(i) Implementationof the HCP would mitigate for theloss of inflowsto the Sdton Sea
as necessary to ensurethat theimpacts on Sdton Seadevaionsand dinity levels
are no grester than those identified in the “no-project” condition set forth in the
EIR/EIS. (Final EIR/EIS 3-36 to 3-39.)

Approva and implementation of the HCP will fully protect against adverse affects on fish

and wildlife by maintaining Salton Seainflows, and thus sdinity, & alevel that isequivaent

to thosein the* no-project” condition set forthinthe EIR/EIS. (Finad EIR/EIS 3-36t0 3-

39.)

ThisOrder and dl findings of fact and conclusionsof law, with the exception of any decison, order,
finding of fact or conclusion of law made with respect to standing or the right to appear or object,
shdl have no precedentid effect (asdefined in the Cdifornia Adminigrative ProceduresAct) in any
other proceeding brought before the SWRCB and, specificadly but without limitation, shall not
establish the gpplicability or non-gpplicability of Cdifornialaw or federa law to any of the matters

rased by the Petition or to any other Colorado River transfer or acquisition.
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