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LOWER MOKELUMNI RIVIER
JOINT SETTLEMENT AGRELMENT

This Lower Mokelumne River Joint Settlement Apreement (“Agreement”) for (he Lower

. Molclumie River Project, FERC No. 2916, regarding flow and non-flow measures a ppropriate tor

(he lower Mokelumme River is entered into by and between Fast Bay Municipal Utility District

(“GBMUIDY) and the U.S. Tlish & Wildlife Service (“the Service™), and California Depariment of

TFish & Game (“COF&G?), collectively referred to as the “Resource Agencics.” LBMUD, e

- Service and CDF&CG are each referred to herein  individually as “Parly” and togelher as the
- “Parties,” ‘

WITNESSETILL

WEHIREAS, on March 10, 1981, the Federal Tnergy Regulatory Commission (“FIIRC™)
issued a license o EIIMUD for the Lower Mokelumne River Project No. 2916.

WILREAS, on July 1, 1991, the staff of the FERC initiated a license madificalion
procceding, Lower Mokelumne River Project No. 2916-004, to determine if modiflications o the
Lower Mokelumne River Project facilities or operations were appropriate for the conscrvalion and

" development of fish and wildlife resources in the Mokelumne River.

. WIJI:RBAS, in 1992, the Service intervened in the FERC's license modification procecdiog
and proposed cerlain flow and non-flow measures (o conserve and testore the anadrornous fishery
© and improve ather ccosystem values.

WHEREAS, on July 16, 1993, EBMUD made an Offer of Scltlement in the FIERC Geense
modilication proceeding, Lower Mokelumre River Project No. 2916-004.

WIIEREAS. the Parlios have engaged in extensive discussions in an effort to resolve lysnes

in dispute in the license modification proceeding before the FERC and the differences between then

* reparding the flow and non-flow needs of the lower Mokclumne River, and to establish'a mbre
i cooperative and mutally beneficial working rclationship for the futnre. '

WIHERLAS, each of the Partics has scparately concluded that greater protegtion and
enhancemeny of the anadromous [ishery resources of the lower Mokelumne River will resull if
RMUD mplements new instream flows and the Parlics varionsly underfake certain non-flow

Comcasues,

: WILEREAS, in February 1996, the Parties execuled a Principles of Agrecment sctingp, (orth
©elements of egtlenient, including {flow and non-Tlow measures, 1o be reflecied in a Joinl Seitlennl

Y Agreenment.

WR-12, p. 4
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WHLEREAS, EBMUD has separatcly concluded that the flows and non-flow rnecuasures
specified herein can be undertaken without unaceeptably jeopardizing the Lowet Mokecluning River
Frojeet as a teliable, high quality water supply.

WEIREAS, because EBMUD lacks authority to control diversions by other appraprialors
and riparians downslrear of Camanche Dam, this Joint Settlement Agreement sets forth 1iBMUD s
minimum water relaases from Camanche Dam and non-flow related measures for (he Molelumne
River Feosystem (Pardee Reservoir to {he Delia). The partics also recoghize there are important
resaurce manaperent issues and opportunities downstrean of Woodbiidge Dan that will be
consitlered by (he Partnership Steering Committee for non-flow habilat incasures,

WHERIAS, EBMUD has agreed to provide flows and the Parties have agreed Lo endertake
cerinin non-llow measures as specified in this Joint Seltlement Agreement.

WITEREAS, LBMUD acknowledges (hat it is subject 10 the terns of the Clean Water Act
znd the Porter-Colopne Act, including the water quality provisions of said acls.

WIHERBAS, cach of the Resource Agencies agrees fo support this Joint Scitlement
Agreement ineluding (he flow and non-flow measures specificd herein, believing they will provide
reagonable protection and ephancement from currend conditions with respect to BIMUN’s
confribmtion far {he fish and wildlife resources of the lower Mokelumrie River.

NOW, THEREFORE, LBMUD, the Service and CNF&G agree as follows:
A. Purpose and Scope.

‘Mhe Parties intend this Agreement to resolve (1) the pending FERC P'roceeding No. 29106-
004; and (2) the pending Mokelumne River Waler Rights Proceeding before the California State
Water Resourees Control Board (SWRCB).  The Partics agree not to oppose the flows or non-flow
measures set forth in this Agreement in any regulatory procecding, or portion thereof, directed al
IBMUIYs obligation 1o protect the fish resources of the Mokelumne River Feosystem. “Llic Parlies
further agree that (hese resolutions are accomplished in a manncr which:

? proteets and maintains EBMUD’s Lower Mokelwnne River Project as a rcliable,
high quality watcr supply for EBMUD;

o contribules to BBMUD’s ability to protect and maintain its water rights atlendant
1o (he Lower Mokelumne River Project;

. pravides reasonable protection and enhancement from current conditions for the
anadiomous fishery and ccosystem of the lower Mokelumne River and constiluies

WR-12, p. 5



19166543805 # i
Ly Wi

5=23-07; 13:39 B
LI LY LUV WLy witwe il [PIIEN RVIVIV) IR TR RS VIR R R VIV, SVIUEVIY)

a reasonable contribution on the parl of EBMUL toward state and federal {ishery
restoration goals for the River set forth in the California Salmon, Steelhedd Tront,
and Anadromous Fisheries Program Act and the CVPIA; and

- gicourages cooperalive action 1o achieve and Lo maintain these objectives over time.
13, Kficetjve and Termination Dates.

This Agrecment shall be cflective on the date FERC issucs a fina] order in License
Modlification I"roceeding No. 2916-004, and shall remain in effect for the duration ol the (erm of the
I'BRC Licens: No. 2916. :

This Agrecment shall terminate upon withdrawal from the Agreement of a Party pursuant
10 Scetion C below,

C. Action of the FERC.

Within 30 days after all Partics have initialed this Agreement, the Parlies aprec Lo sulmit
jotitly Mhis Agrecment as an Offer of Settlement to the FERC 1o resolve FERC License Madilication
Proceeding No. 2916-004 and jointly to request, as & fair and reasonable resolution of that
proceeding, that following and subject (o compliance with the Lndangered Specios Act (138A) as
deseribed in Section J hereof, FERC amend EBMUD’s exisling license to inelude, in its cituety and
without mnodification, Atlachment 1 (pages 1-5) of this Agreement as the [low requirements foy the
Lower Molelumne River Project No. 2916, Within 30 days of receiving notilicalion of compliance
with the SA as deseribed in Section J, each Party shall sign the Agrecment and jointly submit it
1o FIIRC for final action.

In the cvent that the FERC does not by final, non-appealable Order implement without
maodification flie flow requirements speeified in Attachment 1 (pages 1-5) of this Agreement, fhen
each Party shall have 30 days after the FERC Order becomes (inal and non-appealable to provide
nolize fo the other Parties of its intent to withdraw from the Agreement or Lo acoep the Apreement
subject to the provisions reflected in ihe final, non-appealable Qrder of the FERC. A failure (o
provide such notice shall be deemed an aceeptance of the Agreement.

. Suppori of This Agreement,

The Parties agree that the provisions of this Agreernent arg in the public jnferest aned represent
BRMUL s reasonable abligation under FERC License No. 2916 and the Mokelumrie River Water
Rights Proceeding pending before the SWRCB o protect and enhanee the fishery resources ol the
lower Molkelumoe River and maintain the Lower Mokelumne River Project as a reliable, high
quality water supply.

WR-12, p. 6
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The Padies individually and collectively agree to support this Agreement and to work
cooperalively to implement the ferms of this Agreement. The Parties agree not to opposo (he flows
or non-{law measures set forth in this Agreement in any regulatory proceeding, or partion thereof,
dirceted at LHMUD s obligation Lo protect the fish resources of the Mokelumne River Ecosys(em.
The Parties also agree that no Party shall take any action which bas the pupose or effect of
frustrating {le accomplishment of the purposes and provisions of this Agrecimoent.

The Parties agree that nothing in this Agreement is intended to nor shall be conatrued 1o
abrogate, modify or waive any rights, dutics or responsibilitics of any Paly under any [gderal or
atale law, order, license or permil, contract, or water righls determination.

¥ Pstablishment of 2 Lower Mokelumne River Partnership.
ERMUD, the Service and CDF&G will establish a Lower Mokelurnne River Partnership (the

“partnership”) to develop joint action plans to protect the Mokelumne River Feosystem ([Mirdee
Reservoir to the Delta). The objectives of the Partnership shall include the:

g Proteciion and enhancement of the anadromous fishery;

g Protection and improvement of the Mokelwne River Lcosysteny;

v FEncouragement of stakcholder participation and cooperalion; and

’ Intepration of Mokelumne River stralegies with the Bay Delta Accord, CVPIA

implementation, or similar mcasures.
L Partugrship Steering Committee, \

One representative cach from EBMUD, CRT&G , and the Service will seive as the
Partnership Stecring Committee responsible for guiding the Partnership, defining and developing
annual action programs, schedules and cost estimales for projects and funding stvategics to achicve
Went, BRMUJ will chair the Steering Committee for the first year with the option for the Scrvice,
CDF&G and Distriet to chair the Commitice on an annual rotating basis in subscquent yeacs,
Actions of (he Steering Commitice are intended to be taken with full consideration of input from
{he Stakeholders Group (described below) and shall only be taken upon the unanimous approval of
the Steering Committee. The Steering Committee will coordinate efforts Lo achicve the objectives
of the Partnership (hrowgh the low requirements and anadromous (ishery proicetion measures sel
forth in Section F below, (he Icosystem Protection measures set fortl in Scetion G below, and the
Technical Conperation jncasures set forth in Section H below.

4
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2, fstablishment of 2 $2 million Partnership Fund.

Within 45 days of lhe FERC Order implementing this Agrecment becoming final and han-
appealable, BBMUD will establish, manage and maintain a $2 million fund (the “Partnership 1iad™)
for the life of this Agreement, the annual income from which will provide operating suppart for the
partnership psograms. LBMUD will manage the Fund in a manner consistent with Taw and with an
objective of masimizing s annual income. Apnual interesl earnings thal remain unspent frf.q'n'ycnr
to year shall ncerue in the fund and remain available for use of the Steering Conunittee during, the
term of the partnership agreement. The principal and any unspent earnings of the fund shall remain
the propeity of EBMUD and will revert lo EBMUD upon the expiration of this a ;:;:'ccmcni Or npon
the: withdrawal of any party to the agreement. EBMUD will report quarterly to the Steering

Committee reparding the income earned and current balance of the Fund.  Any expenses of

adminisiration of the Partncrship Tund shall be paid sepatately by EBMUD and shall npt be
dedueted from the Parnership Fund. The Resource Agencies will seele federal, slate and other
santees of funds (“Other Funds”) to supplement the objectives of the Parinership.  The Sfeeting
Committee will also solicil the financial participation and involvement of otlier public ageicics,
interest sroups and private property owners along the lower Mokeclumue River to advaree the
abjectives of the Partnership,

REMUD inlends to provide this $2 million Partnership Fund in addition to its curjent luvel
of effort in fuading fishery studies, water qualily and biological monitoring, habitat protection, and
ather opegaling support for its ongoing operations and responsibilities on the lower Molilumne
River. »

It is not EBMUD's intention to reduce its current level of effort. TRMUD, however, reseives
{hc ripht, at its sole diseretion, to reprioritize and reprogram its cfforts that are undertaken ouiside
the: Partnership Fund based upon improving scienee, information collected and s operationsl nueds.

3. Water Quality And Resource Management Program.

Within 30 days of the signature of this Agreement in accordance wilh Scetion €, the
Partmership Steering Conmmittee agrees te begin development of a Water Qualily and Renouree
Minagermenl Program. Within six (6) months of the FERC Order implementing this A grecinent
becoming {iral and non-appealable, the Partnership Steering Commitlee will finalize ithe Water
Cpatity and Resource Management Program. EBMUD agrees Lo provide $200,000 to support the
Périnership efforts in developing the final Water Qualily and Resource Manapement I'ro f.’;l'ﬂ{“r The
Water Qnality and Resource Management Program will defive reasonable goals, measurcs,

performznce criteria, and responsive actions.
4. Additional Voluntary Participation.

The Pesource Agencies recognize that aside {rom the upper onc-half mile' of the lower
Mokelunne River earridor owned by EOMUD and included in its FERC project lands, the majority

3
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ol the riparign arca and associated uplands are privately owned and not subject to the control of
BBMULD. The Parlics agree that the voluntary participation of these other properly owners will b
necessary Lo achieve cerlain long term objectives [or protecting the lower Mokelunine River
ceogystem. Tor actions involving access to the property of, and agreements with, other property
owners along the lower Mokelunine River, the Resource Agencics will take the lead and EBMUD
and olher stalkeholtiers will provide support. 3

N

Establishmment of a Lower Molelumne River Stakeholders Group.

A Siateholders Group will be established consisting of EBMUD, the Service, CDE&G, and
otler stakeholders in the lower Mokelumpe River inviled to participate including but nol lmmcd {0
Awador, Calaveras and 8an Joaquin Countics, Woodbridge Irrigation Disfrict, the City ol Lady,
Novih Sun Josquin Water (‘mmﬂz_’\_lig_p_]}mtncl the Commitiee to Save the Mokelurang and uthr r
Tnterosted environmental groups, Native Americans, and private properly owners along the tiver.

The role of tiﬂ:ﬁ§t_@l;cl1o[dcrs Group will be ta:

* Fingoyrage the voluntary participation and cooperation of oiher siakeholders alony |
the river to conlribute financial and in- kingd resources, provide aceess to the viver for
enliancement work and participate in inlplunrm‘un}., the Parluership action plans and
objectives;

’ Rocompend ecosystem protection and improvement prioritics and measures to the
Pacingrship Stecring Committee for annual action plans in conjunction with
additional resources available [rom other stnkeholders; and

. Sarve-as 4 conununications and coordination forum for stakeholders irdiscussing
cornmion coneerns and developing joint action plans to address issucs.

If. oy Requirements and Anadromous Fishery Protection.

lhu ]’(whu‘ ayree thal W.Llel dc:m'mds in the Mokclumm River bagin clnrms' the pl Lnnmo

- 1’ ntn:g'. Mwu .wru.imtﬂu, frc,quc,ncy of CrlllC'llly dry yun llowsmay increase. Inuulu {o ensure ll at
protection of the fishery resource continues in the futwe to be reasonally bal fanced willy othey
cdemanes, the Parties agree that additional measures arc nceded and agree that the following
additional actions will be implemented. Upon the FERC Order implementing this Aprecingnl
begoming [inal and non-appealable, EBMUD agrees to operate its Lower Malkelumne River Uroject
in accordance with the Mow requirements specificd in Attachment 1 (pages 1-5) attached hereto and

incorporited herein inils entircty by this refercnec.

WR-12; p. 9
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1 Adaptive Management of River Operations.

The Purlies agree that the flows specified in Atlachiment | and the other clements of the

Agreement 1:"1-'(1.‘.\'j...m9 rotection and enhancement from current conditions for e
anadromons fishery and ccogystem of the lower Mokelwnme River and meet ERMUD’s obligation
to profect the anadromous fishery and other resourceces in the lower Mokelumne River pursuant fo
FERC License No. 2916-004 and the pending SWRCB Water Rights Proceeding. I'o jncrease
im:rumi'ly for opiimizing fishery habitat-and other ecosystem valucs consisient with (his
Agreement, the partics agree to implement an adaptive managemient approach with operations of'the
Laver Mokelnome River Project. This could require responsive actions based on changing iiver
conditions. To accomplish this, the Parlies agree that, with the prior written concurrence of CDF&G
and the Service, EBMUD may reschedule or modify the (lows specified in Attachment 1 provided
the total quantity of water released in any given year will not be less thaiy (he quantity of waler

provided by the {Tow requircments specilied on Attachment ] for (hal type of waler year,

2 Gainsharing Ingrenases in Flows.

L

IBMIID agrecs to increase instream {lows beyond the {laws specified in Attachnient 1.by
an amount equial 1o 20% of the uctual yield of additional water supplies developed hy BBMUD [rom
ew [eilities unfil reaching a maximum quantity of 20 TAF! which will be available at the joint
wiilten request of CDE&G and the Service, Gainsharing water will be availuble in any yearin which
carryover stotage in EBMUD’s storage at the Lower Mokelumne River Project on Novériber Sth
is projected to.beat the maximum allowable levels according to the US Corps of Engincers permil,
[3ut when carry-over slorage on November Sth is less than the maximum allowable, such gainshartng
waler may be used only once during any drought sequence.” Such painsharing - waler for flow

augmentation will be provided upon the completion of construetion and initial fill of LBMUD’s

N

' ERMUD estimales its need for water to be 160 TAT by 2020 not counting,
eainsharing. The Disirict anticipates that conservation and reclamation projects will be
implemented gufficient to meet 75 TAF of that need for water in order Lo manage cuslomgr
demarid g0 il does not exceed 230 MGD through 2020. EBMUD would provide 20% of the yield
from fuiure waler storage or conjunctive use projects needed to meet this remaining estitnaied 85
TAL need For waler by 2020 up to a maximum of 20 TAF when such storage projects come oh
line and water from such projeets is available to District customers. This rainsharing water
could then be used annually if carry-over storage in the EBMUD Mokeluinne storage an
November Sth js at maximun allowable levels but may be used only once in each drought

sequence,

¢ “Draught sequence” is defined as beginning whenever November S1h eacry-over
: ~ stogage levels in Pardes and Camanche Reservoirs are projecied to be less than maximuym
. Lallowahle levels under terms of the U.S. Army Corps of Engineers flood conirol manual, apd
" ending when garry-over levels recover to maximum allowable storage Tevels.
7
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share of any new reservoir on the Mokelumne River or the expansion of any existing 1413 MUD
veservoir on the Mplelumue River or when EBMUD begins to take stored ground waler fnlo its
systom [rorn any eonjunctive use program. Waler available Lo the Resource Agencies in any year
under this gaipsharing program may be added to carry over storage but shall nol affect subscquent
waler year type delednination. This additional gainsharing water will be available lrom any source
other than colservilion, reclamation projects, and the Amador Canal pipeline project, anc shall be
available only once during cach drought sequence,

The Harties understand that EBMUD makes no guarantce regarding the timing (o the
development of new waler storage facilities or projects elipible for painsharing. The Parijes,
neverlheless, remain oplimistic that such efforts will oceur, at least partially, duving BBMUIY's water
supply management program current planning period running through 2020 in order to meet the
vensonable waler supply needs of EBMUD, EBMUD understands thal it is fmportant to the
Regource Agéucies that the non-flow and the gainsharing measures outlined in this Agreement be
planned sud coordinaled to meet agreed resource goals.

3 Surplus Waler.

RIBMUID agiess to notily the Resource Agencies of the availability for sale of surplus Mokeluiane
River water.

4, Raraping Rates.

The Partics apree thal when flood control releascs arc not being made, river flow changes
shonld be gradual but should not decrease by more that 50 cfs per day during the October 16 throunh
March 31 :4]15,wnin[1_, and incubation period and by not more than 100 cfs per day at other times
cxeept in the case of cinergencies.

5. Managing Camanche Reseryoir Hypolimnion.

The Parlies agree that EBMUD will use its best efforts to maintain Pardee and Camanche
Reservoir stiatification with a minimum of 28 TAT of hypolimnetic volume in Camanche Rescrvoir
thyrongh Octolier whenever Pardee Reserveir volume exceeds 100 TAF. The Parlics also agree that
FRMUD will strive (o maintain dissolved oxygen and to reduce hydrogen sulfide levels in the
Canianche Reservoir hypolimnion during the period from May through Octobor by using its
Hypalimnetic Oxygenation System (HOS). This provision shall be incorporated into the Water
Quality and Resousce Management Program.

0. Lxpansion and Upgrade of the Mokelumae River Fish hatehery.
The Partics agree that EBMUD will provide funding to expand and upgrade the Mualclumae

River IMish mmm in accordance with the EBMUD Halchery Master Plan (1990), up in a
maximum of $12.5 million, ‘ihe Parties agree to support the expansion and upgrade of the fish

8

WR-12, p. 11

191665432805 #

1L



;1338 H 191686854:
L LUV WLy ULt Jw 11l Y VAW LY 1WA Ll WUt IUN Y

- W
=@
o]

hatehery as an integral part of a strategy to supplement the natural production ol and to meet the
miligation requiremeat for anadromous fish in (he Jower Mokelumne River, ERMUD will constiuet
the fish lateliery in accordance with final design plans and final construction cost estimates approved
by CDE&G. During construction, EBMUD and CDF&G will meet at the request of eithes party (o
disengs aclua! construetion costs and jointly develop modifications as heeded, EBMUD and
CTF&G will joinily work to ensure that total project costs do not excecd $12.5 million. EI3MUD
agrees thal it will gontinue its existing financial support for operations and maintenance pcfions at
thes Mokelumne River Fish Hatchery. CDF&G agrees that it will continue fo bg responsible. [ov the
operalion and mainlenance of the. fish hatchery as well as for batchery productinn diring
construction of the hatchery expansion and upgrade.

1. Intepration of Natural Production Strafegies.

The Parlics agree that CDI&G will, to the extent [easible, integrate natural production
strategies when implementing its hatchery management operations. ‘The pauties agree (hat a trap and
triek prograny, predator management practices and angling regulations, inchuding provisions to
prevent damape to tedds (tom wading, could have sone benefil to the fishery resource. However,
the amount of such benefit is currently unknown. Trapping and trucking of anadranious salinoyids
sholl take place duging; critical years with approval of the Partnership Steering Conuniltee. Predator
managoment aetivilies shall only take place with the approval of the Partnership Steering Cotumil(ee.,
‘Ihe California Fish & Game Commission has the authority to adopt angling repulatjons n
Caiiformia. Upon approval of the Prrtnership Steering Comunittee, the Commiltee may request the
Crmmission to adopt angling regulations for the lower Mokelumne River to prevent damnge from
rededs drom wading.

oN
( 8. ) Satisfaction of EBMUI's Contribution Teward State and Federal Restorvation

\
— Goals, %

The Partics agree thal implementation of the flow requirements and nou-flow measures sct
forth in tbis Agreement constilutes a reasonable contribution by EBMUD to provide reasonubly
protection and enhancement from current conditions for the anadromous fishery and ceosystem of
tie Jower Mokelumne River, and consfitutes a reasonable contribution on the part of EBMUD
toward state nd fedosal fishery restoration goals for the River set forth in the Californig Saluion,
S(cethend Trast, and Anadromous Fisheries Program Act and the CVPIA.

G. Feosysicm Profection,

The Parlics agree to establish a Lower Mokelumne River Lcosystem Protection Program
(0 eneourage cooperative joint action to protect and Lo improve the natural production of analromows
fish and (he natural resonree habitat of the lower Mokelumue River ceosysten.

15 ; #
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Js [eosysiem Aclion Prioritics.

The Partics agree to worl cooperatively through tlu Steering Commitice using income from
the Partnership Fund and Other Funds to develop and to implemenlt measures, yluch will be
consistenl with the principles of this Agrecment, 1o protect and enhance the natural praduelion of
anadcomous [ish and (he habitat of the lower Mokelumne River corridor ceosystem. Such measnres
may include:

’ Identify riparian values and biologieal diversity in the Mokelumiie Hiw,l
Lcosystem. Supporl riparian management actions which iriprove e fower
Mokelpymne River Feosystem, including: Planting trecs and shrubs along the river
corridor to provide shade cover for moderating instream lemperatuses, and w!oct
removil of undesirable vegetation to improve habital conditions. These Lﬂnrtq WI“
be made in cooperation with the U.S. Natural Resources Conservation herviee
(formerly Soil Conservation Service) and properly owncers.

s Ymprove spawning gravels in the lower Mokelumne River above tidewater (o
correct compaction of existing gravels, adding new gravels and cre: ing gravel
berms, eleaning gravels, and measures to reduce sedimenls 1o improve instreant
apawning habitat. '

’ Tneourage feneing and barriers to prevent cattle and livestock from reaching
tlie banks of the river to enhance bank stabilily and to profect 1'ip'1ri;m corridor
valoes, Upon approval of the Partnership Steering Committoe, CDFEG wWould
assurne the lead in working in cooperation with private properly awncers d]omf (hes

river corridor, subject Lo available funding.

. identify, design and install sereens on diversion facilities to prevent unintehded
fish losses in cooperation with diverters. Upon approval of the Parlnership Stec ing
Commiltee, CDI&G would assume the lead for these activities, suhject to aviilable
Tunding.

. Fucoprage cooperative action and enforcement to reduee poaching on the lower
Molelunne River.

. Covperative actions to improve fish passage at Woodbr idge Dam. The Parties
will work cooperatively with Woodbridge Trrigation District and uﬂm parjics Lo
improve the coordination of cfforts to ensure that the natural resonrees of the lower
Mokelumne River below Camanche Dam are protected. While no commitments of
[unds for improvements to Woodbridge Dam have been macde nor Jmphccl l)y any
Parly to this Agreement, cach Party agrees ta work cooperatively with Woudbridge,
Irvigalion District to seek CVPLA Restoration Fund, Category D or other fipds o
implement agreed improvements.

10
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. lixpand coded-wire tagging o include all [ish released from the Malkielanine
River Vish Matchery, if it is part of a statewide stralegy 1o coded-wire tag all sabnon
released in California fish hatcheries in cooperation with comumercigl salmon
trawlers, the Resource Agencies, and the California Fish and Game Commission.

. Updale and maintain database on biological diversity and hahuat
cliayacteristics of aquatie resources at various instream flows.

- Other ecosystem improvementi actions fo be determined by thie Stecriag
Cominiltee.
* Develop and implement a Water Quality and Resource Managemend Progrm.
I Makefamne River Technical Cooperation

The Parlics agree to coordinate their respective [ishery and habilat studics, monitoring
proprams, and rescacch elforts to advance the shared knowledge and science about the Mokelimne

River, The following actions will be undertaken to suppaort this objective:
8 Molkclumne River Teehnical Advisory Commiitee (MRTAC),

Tlie Parties agree that for the interim, the MRTAC will remain the key forum fof sharing
technical infos mation about the fishery, river operations and other data about the curen( ¢onditions
and plinned zetions affecting the river. EBMUD, the Service and CDF&G will continue aclively
to support (e MRTAC as a technical information sharing foram.”

2. Molkelumne River Science Database.

The Parlics agree 1o convert the technical notebook developed during the negotiation of (his
Apreement into a Mokelumne River Science Database to be available to the Partics (mder the
suidance of the Parinership Steering Committee). The database will be jointly mainlaingd by the
parties and will summarize existing scicnce, dala and research efforts and will be updated and
maintained over ime by adding now data, studies and research efforts undertaken by any Party using
a standard agreed wpon format and protocol. EBMUD agrees to provide a one lime contribution of
np to $50,000 toward eslablishing this Mokeiumne River Science Database,

i ‘The need for the MRTAC will be reviewed periodically by the Stecring
Commitiee with input from the Stakcholders Group.

1
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‘. Mokelumne River Symposium,

The Parlics agree {o sponsor periodic symposiums (o provide oppoertunitics for scicntisls,
biologists and other professionals who have conducted studics or rescarch on the Mokelumange River
Eeosystert to present their papers end participate in peer group discussions about the river corritlor
and ifs coosystem. These papers will be published and become part ol the growing Mokelunne
River Science Database. A growing professional partnership between EBMUD, the Resource
Agencigs and others interesied in the Mokelumne River will be supported by cach agency o build
shaced values, objeetives and agreed upon strategies to protect and enhance the ceosystemn ol the
Mokelumue River corsidor. EBMUD will provide up to $10,000 per year for fen years 1o support
the exlablishment of ihis Symposium,

4. Adaptiye Management Changes in Water Operations Plans.

ERMUID will inform and regularly consult with the Resource Ageneics about anticipated
changes in ifs real-fime Lower Mokelumne River Project operations to discuss issues or points of
coneern. The partics intend for this communication to be informal, candid and foeused on profectlng
the envivonnieninl resources while assuring water supply reliability. '

5. Measaring Progress.

The Partics pgree (hrough the Partnership Steering Conunitice to engage in an ongoing,
process o mpasure the success of the flew requirements, non-flow measures and olhier actions
contained in this Apreement. Measures of success shall be developed as a part ol the W ili;,:l' Quality
and Resource Management Program, and shall be based upon agreed criteria including counts of
returning anadiomous {ish, redd surveys, {ry/smolt condition factors, fry and smolt outmigration,
and hahilat quality taking into account different water year Lypes or other crileria agreed to by the
Partics.

The Parties agree that progress must be assessed annually and over time, Agsesanent of
salmonids witl be based on successive multi-year cycles to match the life eycle of the anadiomons
{ishery. ([ The first assessment is anlicipated to take place in six years afler two cotsective Jilk
cycles with stibsequent future review to be delermined by the Steering Commit{ee.)

The Partics agree that in (he event that the low and non-flow measures employed durnmy, the
[irst six year evaluation period [ail to achieve the goals identificd by the Parlnershiip Steerng
Commitiee in the Water Quality and Resowrce Management Program, they will meet and afempl
1o reach copsensus on new strategics for accomplishing the goals and ohjectives,

The Dartics agree that after ten years following the effeetive date of this Agreement, {hey

o shall conpur:-z',[c in the preparation of a repert that describes the successes and [uilures wilh respael
" g0 agreed upon short and long-teri goals and miiestones reached. Thig report shall include findings
that relate to protection of the pnadromous fishery and ccosystem values of the Mokelumne River

12 .
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based on the seientific data galhered during and prior to the ten year period. This report shall inglude
tlie joint and or independent views of the Parties and recommendation for coutinucd or new |l aw and
non-flow meastres, This len year report shall be completed within six months following the ten year
period end date. '

6.  LBMUDSIM.

BRMUD agrees, upon exceution of appropriate non-disclosure agreements, (o make
EBMUDSIM conyputer runs available to the Parties for the purpose of fagilitating a common
uniderstanding of river operations, hydrology, and the assessment of alternative upproaches.

7 Inter-Agency Communication and Coordinalion.

The Parlics agree Lo encourage a healthy interchange between their technical stalTto build
trust and professional respect, Lo shate technical information and vicws, and to coordinate theiv
efforts on Issuas related to the lower Mokelumne River to avoid surprises, misunderstandings and
njiscommunications in the fnture.

The Purtics agrec Lo develop a protocol to inform each other in a timely manner when they
Lecomie aware of any siluation that they believe constitutes an ceolopical or operational cergency,
Such protogol shall be developed within three months of execulion of this Agreement.

8. Pergits.

The Resource Agencics and/or LBMUD, as appropriate, will scek and secure any pernits or
regilalory authorization needed to implement the programs or measures comlained in (bis
Alrecient. 1

1. Setiterment of Qutstanding 1ssucs.

The Parlics agree that this Agreement resolves the oulstanding issucs betwecen and among
them regarding EBMUD's obligations to lower Mokelumne River flows and Mokelumne River
Iieosystem non-flow measures needed to provide reasonable protection and enlianccmeiil beyond
current. conditions for the anadromous fishery and riparian habilat for purposcs o B

. FERC Procecding 2916-004. The Parties will jointly submit an initaled copy of
this Apreement o the FERC and, in accordance with Section C hereofl, recommend
and support in writing acceptance of the flow and non-flow measuies sel {orth in this
Apreement as a just and reasonable resolution ol the issues raised in the pending
FLRC malter Lower Mokelumne River Project Proceeding # 2916-004,

' Submission 1o the SWRCB. Following signature of this Agreement by all Parties
as provided in Section C and following a J'RRC Order copsistent wille this

13 WR-12, p. 16
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8. Stockwatering — number of stock..........

9. Domestic — number of persons. .. .........

o \gencies agree they will not recommend to the State Water

¥ Resources Control Board flows or non-flow measures affecting EBMUD for the
lower Mokelumne River in the Mokelumne River Water Rights Proceeding which
are inconsistent with those set forth in this Agreement.

. Fish Guidance Fence Improvement. The Parties agree that the improvements made
by EBMUD to the fish guidance fence in 1995 satisfied the FERC license
requirements in 1995 based on available information, and may satisfy the FERC
license requirements for permanent improvements, provided EBMUD demonstrates
to FERC that the improvements now in place are reasénably effective in preventing
fish movements past the fish guidance fence during the period in which the panels
are in place.* The Resource Agencies agree that the fish guidance fence panels will
be installed on or before October 1 of each year and removed on or about January 1

of each year.

J. Section 7 Consultation

To ensure that ESA compliance is accomplished, the Parties will continue to engage in informal
Section 7 consultation for those species over which the Service exercises program responsibilities
in accordance with Section 3 of the ESA (16 U.S.C. 1532). Pursuant to Section C of this Agreement,
upon initialing of the Settlement Agreement, the parties will submit the Agreement to the FERC and
the FERC will be requested by the Parties to make its final determination of affect as required by the
Interagency Cooperative Regulations (50 CFR 402.14) for those species over which the Service
exercises program responsibilities, and to confer as appropriate with the National Marine Fisheries
Service (NMFS) in accordance with 50 C.F.R. 402.10 for the steelhead trout which is currently
proposed for listing by the NMFS. Throughout any Section 7 consultation and/or conference
process, EBMUD will be involved as a “designated non-Federal representative” and as the

“applicant” described in 50 CFR 402.08.

In the event any Section 7 consultation and/or conference referenced above results in recommended
conditions or mitigations that are materially different from the terms and conditions of this
Agreement, then any Party shall have 30 days after said consultation and/or conference is final and

‘EBMUD is developing a monitoring plan (to be available on November 15, 1996) to be
coordinated and concurred in by the Resource Agencies. The monitoring plan will address
adequate monitoring implementation guidelines and provisions for remedial measures if the
guidance fence is not effectwe Planning for remedial measures may include a benefits analysis

and related studies.

14
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the other Parties

K. Dispute Resolution.

In the event any Party to this Agreement believes there is an issue over the interpretation of, or
compliance with, any provision of this Agreement, then, prior to that Party initiating a judicial or
administrative proceeding, that Party shall provide written notice of said issue to the other Parties.

The Parties shall then meet and confer within (14) days of said written notice, or at a later date by
mutual agreement, in an effort 10 resolve said issue.

[f the matter cannot be resolved after 60 days from the date of the meeting, the Parties will enter into
a non-binding mediation process. The mediator shall be approved by all Parties and the cost of the
mediator borne equally amongst the parties. The non-binding mediation process shall not exceed
60 days without mutual agreement of all Parties. -'

If non-binding mediation does not resolve the issue, the complainant' may file a protest of non-
compliance with the FERC. '

) OF Choice of Law.

This Agreement shall be interpreted under the laws of the State of California and applicable
federal law. -

M. Authority.

The undersigned representative of each Party certifies that he or she is fully authorized by
the Party whom he or she represents to enter into the terms and conditions of this Agreement and

legally to bind such Party.

WR-12, p. 18
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A copy wﬂhlall ongmal execu'
t. and shall be retained by EBMUD.

Thls Agreement may be executcd in counterpa.rts
signature pages affixed shall constitute the original Agreement,

EBMUD shall distribute true copies of the Agreement with the executed signature pages 1o all

Parties to this Agreement.

IN WITNESS WHEREOF, the Parties have caused this Lower Mokelumne River Joint Settlement

Agreement to be executed in Oakland, California.

UNITED STATES FISH & WILDLIFE SERVICE

Date: 3/2/3 /9% By:
: ’ J OJWayne S. White

; State Supervisor
. United States Fish & Wildlife Service

CALIPORNIA DEPARTMENT OF FISH & GAME

Date: j/; 1)/7§ By: “—* é(/c /f’/ ((Z Eﬁ il o
C///:”// Banky Curtis

Regional Manager, Region Il
California Department of Fish & Game

S | EAST BAY MUNICIPAL UTILITY DISTRICT

sholit oy Aienes M e

Date:
Dennis M. Diemer
General Manager
East Bay Municipal Utility District
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