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EXECUTIVE SUMMARY 

 

 

The Draft Russian River Frost Protection Regulation was released for public 
comment in May 2011.  Supporting documents, consisting of a Draft 
Environmental Impact Report and an Initial Statement of Reasons were also 
made available for public comment at that time.  Over 70 comment letters were 
received from the public during and after the public comment period that ended 
July 5, 2011.  This document contains responses to comments prepared by State 
Water Board staff.  The responses are organized by topic categories.  A table of 
contents is provided identifying the topics covered. 
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1.0 Regulation Approach 

Topic 1.1 Regulation Approach - General 

 
Comment 1.1.1:  The regulation is overbroad.  (Jesse Barton, Gallery and Barton Law 
Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; 
Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo 
Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm 
Bureau) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings and documentation, as required by OAL. 

 
Comment 1.1.2:  The regulation is too narrow.  (Jesse Barton, Gallery and Barton Law 
Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; 
Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo 
Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm 
Bureau) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings and documentation, as required by OAL. 

 
Comment 1.1.3:  The administrative record lacks the factual and legal basis necessary to 
adopt and implement the proposed regulation. The SWRCB has also failed to adequately 
disclose the environmental and economic impacts associated with the regulation. As a result, 
the proposed regulation threatens to put many wine grape and pear growers out of business, 
impose substantial unnecessary costs on those who can remain in business, create 
unmitigated environmental impacts, generate reams of unusable “scientific” data, and not save 
a single fish.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California 
Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; 
Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings, documentation and legal authority, as required by OAL.  
 
The DEIR addresses all reasonably foreseeable direct and indirect impacts of the proposed 
regulation and alternatives. 

 
Comment 1.1.4:  It is not clear what is meant by "open exchange of information". Does this 
require public notice and the right of the non-grape growing and or wine industry public to 
provide meaningful and timely input? Or are the public and other stakeholders excluded from 
timely participating in inter-agency correspondence? The ability of the wide range of 
stakeholders to participate in a meaningful and effective development of regulations, oversight, 
reporting and the values for this program can easily lead to distorted and invalid conclusions 
about the programs’ effectiveness and protection of listed salmonids and their habitat. 
Exclusion of the public and stakeholders (including downstream water rights holders, fisheries, 
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recreational and tourism interests, other non-grape agricultural interests, property owners, 
tribal, local, state and federal agencies, municipal water customers and ratepayers) from an 
active, timely and transparent participation in the WDMP process, implementation, reporting, 
administration, review and modifications will very likely lead to deteriorated conditions for listed 
salmonids, and likely lead to increases in stranding mortality and other damages to protected 
habitat. The DEIR fails to recognize and address these inherent problems and environmental 
impacts. Given the likelihood of additional harm to salmonids if the process and oversight is 
limited as proposed, the DEIR must analyze these impacts in a Revised and recirculated DEIR.  
(David Keller, Friends of the Eel River) 

 
Response:  The proposed regulation requires, for some aspects of a WDMP, “an open 
exchange of information,” however the proposed regulation does not require that consultation 
with NMFS and DFG be publicly noticed.  The proposed regulation also does not preclude the 
governing body from allowing other parties to participate.  
 
The Board recognizes the importance of transparency, and public participation, and for this 
reason, the proposed regulation does provide for annual reporting to the Board which will be 
available to the public.  The proposed regulation requires that the annual report “shall 
document consultations with DFG and NMFS regarding the stream stage monitoring program 
and risk assessment and shall explain any deviations from recommendations made by DFG or 
NMFS during the consultation process.”  This annual report is required to be submitted to the 
Board on September 1 of each year and the Board may require changes to the WDMP, 
including but not limited to the risk assessment, corrective and schedule of implementation, at 
any time.  Therefore, public review of a WDMP will be available from the Board, and the public 
may contact the Board to provide input to any changes to a WDMP recommended by the 
Board. 

 
Comment 1.1.5:  Individual and cumulative diversions of water from critical habitat, for frost 
protection of wine grapes, harm and harass endangered coho salmon and threatened 
steelhead trout and threatened chinook salmon. The federal agency responsible for the 
protection and recovery of these fish species, the National Marine Fisheries Service, has 
indicated many times that the destruction of these species is widespread. Highly respected 
scientists that specialize in these issues agree that such diversions have the affect of causing 
rapid and harmful dewatering events in numerous tributaries (Merelender, Deitch, and Kondolf-
2007-2008). Essential behavioral patterns, in addition to "stranding mortalities", are impaired 
and thousands of individuals continue to be sacrificed by the industry and the state in this 
protracted process of regulating frost diversions. The state's duty is clear, and it must use all 
the tools in its toolbox to finally ensure, as opposed to just lessening risks, that no individuals in 
the protected categories are sacrificed due to frost pumping activities. If the state should make 
changes to the draft proposed regulation, thus pushing out the timeline for certifying the DEIR, 
it would need to institute emergency rules to avert "take" in the interim period. Such emergency 
rules were recommended in February of 2009, and the state chose not to act on that 
recommendation and fish kills have continued.  (Larry Hanson, Northern California River 
Watch) 

 
Response:  Comment noted.  The Board is pursuing the proposed regulation in lieu of the 
emergency regulation process. 

 
Comment 1.1.6:  The regulation of frost pumping and diversion activities is welcome and the 
time the agencies have devoted to this task is greatly appreciated. The public urges the state to 
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resist all efforts to place administration in the hands of an unaccountable body or individual, to 
resist efforts to allow delays in reporting, and resist approval of diversions before impacts are 
fully analyzed and threats to listed species eliminated. Non-compliance with any part of the 
regulation must be considered serious and subject to swift and significant mandatory penalties 
or in the alternative, characterized by the state as contributing to "take". A regulation that 
ignores activities that harm or harass protected species or that seeks a political compromise will 
be inadequate to the task of avoiding "take", and the time to adopt effective regulation is now.  
(Larry Hanson, Northern California River Watch) 

 

Response:  Comment noted.   

 
Comment 1.1.7:  Mendocino County Farm Bureau (MCFB) encourages the Board to 
reconsider the regulatory approach. The proposed regulation is based on a number of claims 
that have not been substantiated and the February 2009 NOAA letter lists two incidents that 
have both been addressed. In terms of enforcement, current law such as the Endangered 
Species Act and Fish and Game Code exists that can be used if necessary. MCFB instead 
supports the development of non-regulatory collaborative, cost effective and productive 
solutions to allow for Russian River water to be used both for farming and the fishery.  (Mike 
Anderson, Mendocino County Farm Bureau) 

 
Response:  The Board recognizes and commends the mitigation measures accomplished to 
date by the local efforts.  However, we agree with NMFS and believe that while these 
accomplishments are a meaningful step in the right direction, they do not address the full scope 
and magnitude of the problem.  The Board has monitored the efforts by the Mendocino County 
Farm Bureau and local growers and recognizes the success this cooperative effort has 
achieved on the mainstem of the Russian River.  However, there is evidence that salmonids are 
present throughout the watershed, including diversions from tributaries in Mendocino County.  
The Board concludes that participation by growers using water from tributaries should be 
included in any effective management program to protect salmonids.  The proposed regulation 
is necessary to ensure participation. 

 
Comment 1.1.8:  Limiting the Season of Diversion is necessary (and should be consistent with 
State Policy to Manage Flows in Northern California Streams (AB-2121 policy). Under the 
WDMP - storage should be filled by diversion during high flow periods - only. The period of 
allowable diversion should meet with standards set in SWRCB Stream Flow Maintenance 
Policy. The structure of any policy and rule making for diversion of water for frost protection 
should fall under State Water Resources Control Board Policy for Maintaining Flows in Northern 
California Streams. Diversion for frost protection, and issues related to such diversion, logically 
should fall under the general stream flow maintenance policy (this would include and not be 
limited to: Diversion season, cumulative effects analysis, group and sequenced diversion 
planning). Specific rules for controlling water use for frost protection are appropriate. However, 
the specific requirements and full context of the WDMP must be completely enumerated. Coast 
Action Group is re- submitting comments on flows policy (by attaching previous comments on 
flow maintenance policy - Comment: Instream Flow Policy - Northern California Streams, April 
15, 2008) for your consideration in the rule making process. The EIR process should consider 
these documents and related discussion in the rule making process.  (Alan Levine, Coast 
Action Group; Larry Hanson, Northern California River Watch) 

 
Response:  New appropriative water rights for frost diversion will need to comply with the 
Policy for Maintaining Instream Flows in Northern California Coastal Streams and with the 
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proposed frost regulation.  Existing frost diverters will need to comply with the proposed frost 
regulation, which would require diversions to be managed to prevent salmonid stranding 
mortality. 
 
Comments that do not address the current proposed regulation or draft EIR do not require a 
response here. 

 
Comment 1.1.9:  The SWRCB has failed in setting Stream Flow Objectives on north coast 
streams. Stream flow objectives are necessary for managing the SWRCB Policy to Maintain 
Flows in Northern California Streams and also to effectively manage diversion of water for frost 
protection. This failure is one aspect of how SWRCB, as responsible agency, has not met the 
flow management obligations that are responsible for “Take” under the Federal Endangered 
Species Act.  (Alan Levine, Coast Action Group; Larry Hanson, Northern California River 
Watch) 

 
Response:  New appropriative water rights for frost diversion will need to comply with the 
Policy for Maintaining Instream Flows in Northern California Coastal Streams and with the 
proposed frost regulation.  Existing frost diverters will need to comply with the proposed frost 
regulation, which would require diversions to be managed to prevent salmonid stranding 
mortality. 
 
Comments that do not address the current proposed regulation or draft EIR do not require a 
response here. 

 
Comment 1.1.10:  We support the adoption of the proposed Russian River frost protection 
regulation, with some minor suggestions for change as noted below, because it constitutes a 
significant action to reduce a substantial threat to the recovery of federally threatened and 
endangered salmonids.  (Rodney McInnis, National Marine Fisheries Service) 

 

Response:  Comment noted. 

 
Comment 1.1.11:  NMFS supports the proposal to regulate vineyard frost protection practices 
in the Russian River basin, and we would like to highlight aspects of the regulation that are 
essential to its success. The SWRCB determination that frost diversions are an unreasonable 
use of water is important. However, this categorical determination does not imply that all frost 
diversions, under all conditions, are unreasonable. Rather, it acknowledges the risk of such 
diversions to salmonids and allows for water users to continue their practices as long as they 
are able to demonstrate, with reasonable certainty, that they are not having an adverse effect. 
In so doing, the SWRCB effectively shifts the burden of proof from resource agencies to water 
users. This is an important and prudent conservation strategy that will reduce the risk of harm 
to salmonids.  (Rodney McInnis, National Marine Fisheries Service) 

 

Response:  Comment noted. 

 
Comment 1.1.12:  NMFS supports the proposal to regulate vineyard frost protection practices 
in the Russian River basin, and we would like to highlight aspects of the regulation that are 
essential to its success. To be consistent with the ESA, it is imperative that final approval of the 
water demand management programs, and the flow recommendations within them, remain with 
the SWRCB. This stipulation keeps the liability for take, if it occurs, with the WDMP groups and 
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the SWRCB. Our recommendations are technical assistance only and do not constitute federal 
regulatory action.  (Rodney McInnis, National Marine Fisheries Service) 

 
Response:  The proposed regulation clearly provides that the Board, and not NMFS or DFG, 
has authority to approve a WDMP, and the components, thereof.  The proposed regulation 
does not limit or restrict the authority of any state or federal agencies. 

 
Comment 1.1.13:  As drafted, the regulation is counterproductive and will stifle local grower 
efforts to cooperatively identify and manage resource conflicts.  (Pete Opatz, Silverado 
Premium Properties and the Russian River Water Conservation Council; Nick Frey, Sonoma 
Winegrape Commission) 

 
Response:  The Board disagrees.  The existing local efforts may become WDMPs pursuant to 
the proposed regulation. 

 
Comment 1.1.14:  Similarly, the Board contrives an argument that all frost water use is 
presumptively unreasonable under the reasonable and beneficial use doctrine in the absence 
of evidence of actual impact. The sole biological basis for the regulation is two cases of 
stranding that, if in fact were caused in whole or part by frost diversions, have been fixed. The 
Council is not stating that there is no potential for frost water diversions to impact stage; 
instead, the Council is stressing that water use, stream flow, and salmonids habitat impacts are 
too complicated to dismiss as a singular problem (frost water use) with a singular solution 
(regulation).  (Pete Opatz, Silverado Premium Properties and the Russian River Water 
Conservation Council; Nick Frey, Sonoma Winegrape Commission) 

 
Response:  The Board is charged with making difficult decisions on complicated public trust 
matters.  In this case, the Board has examined the evidence concerning a threat to listed and 
endangered species and the growers’ need for the continued beneficial use of water for frost 
protection purposes in the Russian River watershed.  Based on the available evidence, the 
Board has determined that the proposed regulation is necessary.  The proposed regulation 
provides the continuation of using water for frost protection purposes provided that use is 
managed under an appropriate Water Demand Management Program. 

 
Comment 1.1.15:  Proposed Phased Implementation Plan. The State Board’s proposed 
regulation does not include a timeline for compliance with its numerous requirements. It would 
be impossible for a water user to comply with the proposed regulation upon enaction because 
certain preliminary steps, such as water diversion inventory and stream gaging, must occur 
before developing a complete WDMP. The State Water Board should adopt the following 
phased implementation approach to allow water diverters, the WDMPs, and resource agencies 
the opportunity to implement the regulation’s components in an orderly and step-wise fashion: 
2012 - All growers participate in the Sonoma County Ordinance or URSA; collect frost 
protection system inventory; develop stream gaging plan to be implemented over a three year 
period; review 2012 data for existing stream gages; convene technical workshops to identify 
information needs and to prepare study plan. 2013 - Begin reporting frost water diversions to 
Sonoma County Ordinance monitoring and reporting body or URSA; review 2013 data for 
existing stream gages; begin installation of new stream gages; identify funding to implement 
study plan; convene workshops or prepare white papers on proposed water diversion and 
stream stage criteria; begin identifying high priority water management actions. 2014 - Identify 
and develop action plans for high priority water management actions; continue installation of 
stream gages; begin implementing study plan; identify water users that do not significantly 
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affect stream stage and that should be exempted from WDMPs; prepare and submit WDMPs to 
State Board. 2015 - State Board adopts water diversion and stream stage criteria; revise 
WDMPs if necessary and implement.  (Bob Anderson, United Winegrowers for Sonoma 
County; Lea and Harry Black; Chris Bowen, Hunter Farms; Nick Frey, Sonoma County 
Winegrape Commission; Mark Houser; Carole Mascherini; Pete Opatz, Silverado Premium 
Properties and the Russian River Water Conservation Council; Nick Frey, Sonoma Winegrape 
Commission; Barbara Petersen; Don Wallace, Dry Creek Vineyard; Kate Wilson, Russian 
Riverkeeper; Louis Foppiano, Foppiano Vineyards; Paul Foppiano, Foppiano Vineyards; Russ 
Green; Don and Joe Guadagni, Guadagni Brothers Welding; Blake and Aubrey Mauritson; 
Thom Mauritson, Thomas Mauritson Vineyards; Allan Nelson; Hank Wetzel; Dermot and Darice 
Bourke; Jesse Barton, Gallery and Barton Law Corporation) 

 
Response:  The Board’s proposed regulation does provide for a phased implementation.  As 
stated in the Initial Statement of Reasons, “The Board recognizes that it may take time for 
aspects of the WDMP to be completed, such as the identification of all sensitive stream 
reaches, installation of stream gages, completion of a comprehensive risk assessment, and 
implementation of any necessary corrective actions.  The proposed regulation would require 
any WDMP to include a schedule for conducting the frost inventory, developing and 
implementing the stream stage monitoring program, and conducting the risk assessment.”  This 
clearly identifies the Board’s intent to allow a phased development and implementation of an 
approved WDMP. 
 
The proposed regulation does not specify commencement or milestone dates for portions of a 
WDMP because the regulation must be effective now as well as in the future.  In addition, 
individual WDMPs may be organized based on geographic location or number of participants 
and therefore different WDMPs may require different schedules for implementation.  The Board 
recognizes that all required aspects of a WDMP cannot be implemented immediately.  The 
intent of the Board is to have a phased approach to the WDMP.  The State Water Board will 
consider including clarifying language in the adopting Resolution that describes the minimum 
amount of information that would be deemed acceptable in an initial WDMP that is submitted 
prior to February 1, 2012.  The Board will also consider including in the Resolution a suggested 
implementation schedule for the first few years after the adoption of the regulation.  The Board 
anticipates periodic updates will be made to a WDMP that reflect the data and information 
contained in annual reports. 

 
Comment 1.1.16:  DFG is supportive of the State Water Resources Control Board's (SWRCB) 
efforts to require diverters to develop a Water Demand Management Plan (WDMP) to control 
diversions from the Russian River stream system for purposes of frost protection from March 15 
through May 15. The principal intent of the Frost Protection WDMP is to develop a strategy to 
comply with the federal Endangered Species Act (ESA) and CESA by ensuring that operation 
of frost protection diversions do not result in take of listed fish species: Chinook salmon (0. 
tshawytscha), coho salmon (0. kisutch) and steelhead (0. mykiss). DFG believes the 
Regulation, if implemented, is critical to prevent take of listed salmonids during frost events on 
the Russian River and, as such, is vitally important to have in place by the stated date of 
February 1, 2012.  (Carl Wilcox, California Department of Fish and Game) 

 

Response:  Comment noted. 

 
Comment 1.1.17:  It is important to recognize that use of water for frost protection each spring 
is not unreasonable, but an allowable, permitted and established beneficial use of water by 
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agriculture. In fact, it is the proposed regulations, which ignore the significant efforts by the 
regional stakeholders, that are themselves unreasonable.  (Kendall Smith, County of 
Mendocino) 

 
Response:  The requirement that all water be put to beneficial use to the fullest extent to which 
it is capable is different and in addition to the requirement that all water diversion and use be 
reasonable.  The Board has recognized the progress made by local stakeholders.  Contrary to 
the assertions of the commenter, the proposed regulation is reasonable and supported by 
adequate findings and documentation. 

 
Comment 1.1.18:  In the end, if this proposed regulation’s only goal is to save the fish, and not 
to ultimately control the water, than it seems reasonable to me, to concentrate on the tributaries 
that dry up naturally, every spring, or in years of late rains or high water, that have eventually 
left fish stranded and died. The tributaries in the Russian River Watershed have dried up 
naturally for 100’s of years and we should not be penalized for these naturally occurring 
springtime events.  (Lea and Harry Black) 

 
Response:  It should be clear that the proposed regulation is intended to apply and does apply 
only to diversions of water, including diversions from tributaries. If natural stranding occurs, the 
proposed regulation does not place fault or responsibility on the frost protection diverters who 
are participating and complying with a Board approved WDMP or diverters exempted by the 
Board. However, the proposed regulation is drafted so that cumulative frost diversions do not 
exacerbate natural conditions that already cause stranding mortality. 

 
Comment 1.1.19:  In reviewing the SWRCB Proposed Regulations for frost protection water 
use and Rationale for the Proposed Regulatory Action, SWRCB staff cites studies and 
observations that connect instream diversions for frost protection with rapid declines in 
streamflow and fish mortality in the Russian River watershed. These observations are important 
for understanding the potential effects that instream diversions can have on streamflow during 
spring, when flows are already receding naturally. Empirical data suggest that these effects 
may not happen everywhere water is used for frost protection, and may not happen every time 
water is used for frost protection. Therefore, regulations that apply a broad brush to prohibit use 
of water for frost protection are misguided. Rather, regulatory actions can seek to maintain 
beneficial uses for agriculture as well as ensure the preservation of streamflow through data 
collection where streamflow recession could occur as a result of frost protection water use, and 
addressing the sudden changes in streamflow that can cause juvenile salmonid mortality where 
they occur. Continuous data collection and monitoring are necessary to establish whether 
changes in streamflow occur because of frost protection water use or because of natural 
streamflow recession with the onset of the dry season. Though advocating for particular 
mechanisms to resolve documented recessions in streamflow from frost protection diversion 
between grape growers and regulatory agencies is beyond the objective of this letter, it is 
important that a framework is established to ensure that those changes in streamflow that do 
occur are addressed so that they do not occur in the future.  (Matthew Deitch, Center for 
Ecosystem Management and Restoration) 

 

Response:  Comment noted. 

 
Comment 1.1.20:  On behalf of Trout Unlimited (TU), I submit the following comments on the 
Proposed Russian River Frost Reasonable Use Regulation ("Frost Rule" or "Rule"). Trout 
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Unlimited is a national trout and salmon conservation organization with 140,000 members, 
including more than 10,000 in California. It has been three years since fish kills attributed to 
frost diversions were first publicized. At that time, the federal government requested action from 
the State Water Resources Control Board to prevent future harm to salmon and steelhead. 
While the Board declined to adopt emergency rules for the 2010 frost season, Board members 
stated their intent to establish a long term management solution. Trout Unlimited urges the 
State Water Board to adopt the Frost Rule before another year passes. Since 2008, the State 
Water Board and many stakeholders have labored hard over the frost regulation and worked to 
put in place management programs to protect salmon and steelhead. While it is likely that the 
proposed Frost Rule will fully satisfy nobody, it provides a solid basis for moving forward.  
(Brian Johnson, Trout Unlimited) 

 

Response:  Comment noted. 

 
Comment 1.1.21:  The proposed Frost Rule is generally sound. The final Frost Rule should 
contain the following elements: 100% Participation: Chairman Hoppin and other Board 
Members identified this as a priority, and TU wholeheartedly agrees. Without the Frost Rule, a 
voluntary program could never achieve 100% participation, and the cooperating growers would 
be at an unfair disadvantage to non-cooperators.  (Brian Johnson, Trout Unlimited) 

 

Response:  Comment noted. 

 
Comment 1.1.22:  There are several aspects of the proposed frost control amendment that are 
to be commended. Fish kills in the Russian River watershed that result from frost protection 
diversions have been recognized as an important problem worthy of regulatory action; they 
must never be allowed to occur again. Participation by Russian River watershed frost protection 
diverters is appropriately compulsory.  (Chris Shutes, California Sportfishing Protection 
Alliance) 

 

Response:  Comment noted. 

 
Comment 1.1.23:  Russian Riverkeeper urges the Board to adopt the Frost Regulation without 
further delay. In addition, we suggest the following: The rule must ensure 100% participation by 
people who use water for frost protection.  (Kate Wilson, Russian Riverkeeper) 

 
Response:  Comment noted.  The proposed regulation applies to all diversions of water for 
frost protection from March 15 through May 15 in the Russian River Watershed below Coyote 
Dam in Mendocino County or Warm Springs Dam in Sonoma County and requires participation 
in a Board-approved water demand management program.  The proposed regulation does, 
however, provide that groundwater diverters may be exempted from the requirements of the 
proposed regulation if they can demonstrate to the satisfaction of the Deputy Director for Water 
Rights that their diversion does not contribute to a reduction in stream stage to any surface 
stream in the Russian River watershed during a frost event. 

 
Comment 1.1.24:  Russian Riverkeeper urges the Board to adopt the Frost Regulation without 
further delay. In addition, we suggest the following: Above all, the program must ensure that 
fish kills from frost protection never happen again. Thank you for your hard work and we hope 
to see these regulations in place by next spring.  (Kate Wilson, Russian Riverkeeper) 
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Response:  Comment noted. 

 
Comment 1.1.25:  SCWC members, representing a large segment of the concerned public in 
Sonoma County, are looking to the state for regulations that will both 1) finally ensure no 
endangered coho, threatened steelhead trout, or threatened chinook salmon are sacrificed due 
to vineyard frost pumping activities, and 2) contribute significantly to their recovery. In contrast, 
the proposed regulation's stated goal is only to prevent "Salmonid Stranding Mortalities due to 
Instantaneous Demand for Frost Protection." Clearly, this focuses the regulation less on 
protecting fish than on minimizing the regulation's impacts on grape growers' use of water for 
frost protection. Coalition members see the problem as much broader than limiting stranding 
mortalities, and urge the state to pursue a regulation that recognizes unnatural and rapid 
dewatering of the Russian River stream system as threatening to all life stages of salmonid 
species, and severely impairs their ability to recover from the current stages of population 
collapse. An aim to merely lessen the risk of further population reductions for the protected 
categories will not suffice.  (Stephen Fuller-Rowell, Sonoma County Water Coalition; Jim 
Doerksen and Stephen Krimel, Save Mark West Creek) 

 
Response:  Comment noted.  The proposed regulation is intended to address impacts to 
fisheries from the sudden drop in water levels due to instantaneous demand for water for frost 
protection throughout the Russian River watershed (below Warm Springs and Coyote Dams).  
The proposed regulation only addresses the causes of the identified problem based on the 
information provided in this rulemaking process. 

 
Comment 1.1.26:  Maintaining adequate stream flows is essential. The regulation must be 
cleansed of components that allow continued diversions in critical habitat, until and unless any 
and all diversions are determined to be individually and cumulatively harmless to the listed fish 
species.  (Stephen Fuller-Rowell, Sonoma County Water Coalition; Jim Doerksen and Stephen 
Krimel, Save Mark West Creek) 

 
Response:  Comment noted.  The proposed regulation is intended to address impacts to 
fisheries from the sudden drop in water levels due to instantaneous demand for water for frost 
protection throughout the Russian River watershed (below Warm Springs and Coyote Dams).  
The proposed regulation only addresses the causes of the identified problem based on the 
information provided in this rulemaking process. 

 
Comment 1.1.27:  The draft proposed regulation contains important improvements, but then 
weakens them with: 1) a local governance plan; 2) an implementation schedule that allows 
diversions without previous risk assessment, monitoring plans, or inventories; 3) a corrective 
process that could take up to three years; and 4) delayed reporting.  (Stephen Fuller-Rowell, 
Sonoma County Water Coalition; Jim Doerksen and Stephen Krimel, Save Mark West Creek) 

 
Response:  The Board retains authority to initially approve a WDMP, and can require any 
changes to a WDMP. 

 
Comment 1.1.28:  SCWC members insist that WDMPs must err on the side of conservation, if 
they err at all. Corrective measures must be identified and rectified as soon as possible. The 
regulations must be crafted to avoid "take" related to frost diversions and pumping, in the 
broadest sense of the word. The use of the phrase "prevent stranding mortalities" suggests that 
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the state is looking at the potential for species harm in an overly narrow manner. Although 
stranding mortalities are the most dramatic form of harm and harassment from frost protection 
diversions, the courts and scientists have recognized for decades that "harm and harassment" 
include impairment of breeding, sheltering, and feeding, which lead to mortalities over longer 
time frames. A narrower focus will doom the regulation to failure, and the listed fish species to 
extinction.  (Stephen Fuller-Rowell, Sonoma County Water Coalition; Jim Doerksen and 
Stephen Krimel, Save Mark West Creek) 

 
Response:  The proposed regulation is not based on and does not rely on either Federal or 
state endangered species laws.  As described in the Initial Statement of Reasons, the proposed 
regulation is necessary to protect the State’s public trust resources. 
 
As explained in the proposed regulation, Initial Statement of Reasons and the Notice of 
Proposed Rulemaking, the high instantaneous demand for water for frost protection may cause 
a rapid decrease in stream stage resulting in stranding mortality to salmonids.  The proposed 
regulation only addresses the causes of the identified problem based on the information 
provided in this rulemaking process  

 
Comment 1.1.29:  A DEIR statement under Project Description (DEIR page 10): "[the 
proposed regulation would ensure that tributaries are 'protected,' in addition to the main stem of 
the Russian River. . ." is inaccurate. "Protected" means "not harmed". The proposed regulation 
does not propose to protect critical watersheds and listed species from "harm" as defined under 
the ESA, as we have explained in the foregoing. The proposed draft regulation only proposes 
to prevent stranding mortalities, a significantly lower standard and narrower purpose.  (Stephen 
Fuller-Rowell, Sonoma County Water Coalition; Jim Doerksen and Stephen Krimel, Save Mark 
West Creek) 

 
Response:  Comment noted.  The Board made changes to the DEIR and supporting 
documents to clarify what was meant by “protected”. 

 
Comment 1.1.30:  The [January 2010] proposed regulations do not limit withdrawals for frost 
protection to direct diversion for frost protection but seemingly include pumping into an 
offstream storage reservoir. That means no pumping from March 15 to June 1 unless there is 
an approved "water demand management program". This program is undefined, and given the 
Division of Water Rights history of moving forward on plans of any sort, will probably take a 
decade or more to implement. Meanwhile, no diversions will be allowed. I think you know the 
economic repercussions of that to individuals and to the counties.  (Rudolph Light; Rudolph 
Light) 

 
Response:  The Board previously considered all comments received on the proposed 
regulation.  Comments that do not address the current proposed regulation or draft EIR require 
no response here. 

 
Comment 1.1.31:  The proposed regulation does not recognize or provide for enhanced 
storage in times of high-flow for use during frost season, despite significant commentary about 
its importance in both the Draft EIR (pg 11) and Statement of Reasons. Despite being broadly 
recognized as an important part of the solution to unnecessary mortality of salmonids due to 
stranding, the regulation is silent on provision for enhanced storage to alleviate the demand for 
in-stream water during frost protection season. There is little controversy about the need and 
effectiveness of enhanced offstream storage to mitigate demand on stream flows during frost 
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season. The concept of storing water in times of high flow for use in times of low flow is not only 
self-evident but endorsed by the materials attendant to the draft regulation. The Draft EIR even 
identifies it as a significant "Potential Action by Affected Party" and devotes substantial pages 
to the concept. Programs for enhanced storage are proven and feasible. The Draft EIR cites 
the Napa regulatory system's focus on offstream storage as a practical and effective solution, 
saying "[t]he Napa regulation has been successful and is an example where diverters have 
used offstream storage and coordinated their diversions in order to reduce instantaneous 
demand on the stream system." Despite the recognition of the need for enhanced offstream 
storage and the utility of pre-frost season diversions for the purpose of storing water for frost 
protection, the regulations are completely silent on the issue of storage. This needs to be 
corrected, and a reasonable plan for implementing a program for storing frost protection water 
needs to be incorporated into the regulation itself.  (Pete Downs, Jackson Family Wines) 

 
Response:  As discussed and analyzed in the Draft EIR, the proposed regulation anticipates 
increased offstream storage as one potential method of compliance with the proposed 
regulation. 

 
Comment 1.1.32:  While Farm Bureau remains committed to supporting efforts that make real 
world improvements to benefit fish and farmers, the proposed regulation is unnecessary, 
unjustified, and exceeds the SWRCB's authority. As the following comment explains, there are 
better alternatives which have not been analyzed. One alternative the SWRCB should review 
and consider is actually a relatively simple, but fundamental, modification of the proposed 
regulation. Currently, the proposed regulation is a prohibition which declares that all diversions 
for frost protection are unreasonable and thus prohibited unless certain conditions are met. As 
described below, this amounts to an unjustified conditional extinguishment of certain water 
rights. To resolve this problem, the SWRCB should consider restructuring the proposed 
regulation from a declaration of what is not reasonable, to a statement of what is reasonable. 
(e.g., "Any diversion for frost protection from the Russian River watershed that is diverted in 
accordance with a board approved WDMP is reasonable.") Like the regulation adopted for the 
Napa River, this type of regulation would be a policy statement, leaving determinations of 
reasonableness for the proper judicial or quasijudicial proceeding. (see People ex rel. State 
Water Resources Control Bd v. Forni (1976) 54 Cal.App.3d 743, 752 holding that, "Properly 
construed, section 659 amounts to no more than a policy statement which leaves the ultimate 
adjudication of reasonableness to the judiciary.") While the supporting documents argue that 
the proposed regulation (with its blanket declaration of unreasonableness) is preferred because 
it would be too difficult to enforce anything else, such a desire for administrative convenience 
does not justify an abrogation of due process. Such a policy statement would be factually and 
legally more supportable. Instead of making basin-wide declarations and forcing water users to 
prove their innocence by compliance with as yet unknown standards, a policy statement about 
what is reasonable would provide water users with information about how to achieve important 
improvements for the benefit of salmonids, without an unjustified regulatory declaration of 
unreasonableness.  (Jack Rice, California Farm Bureau Federation) 

 
Response:  The State Water Board considered a number of reasonable alternatives to the 
proposed regulation in the draft EIR.  The Board is not required to “consider in detail each and 
every conceivable variation of the alternatives stated.”  (Residents Ad Hoc Stadium Com. v. 
Board of Trustees (1979) 89 Cal.App.3d 274, 287-288.)  Furthermore, the commenter’s 
proposed alternative of a declaration of what use of water is reasonable serves only to restate 
existing law, and therefore would not meet the objectives of the proposed action.  Contrary to 
the assertions of the commenter, the declaration of unreasonableness is necessary to ensure 
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the efficacy of the regulation. 
 
Contrary to the assertions of the commenter, there has been no “abrogation of due process”; 
the Board has complied with all requirements of CEQA and the APA.  All parties have had 
significant notice and opportunity to comment on the proposed regulation and present evidence 
prior to the Board holding its hearing.  There has already been ample opportunity for 
meaningful discussion on the proposed regulation, and all evidence has been adequately 
available for public scrutiny.  

 
Comment 1.1.33:  The proposed regulation and supporting documents do not clearly describe 
the objective of the proposed regulation or establish any clear standards for the achievement of 
that objective. To judge by the proposed regulation, the apparent purpose is to "prevent 
stranding mortality." However, in the Draft Statement of Reasons the purpose of the WDMP is 
to ensure that cumulative diversions will not result in a reduction in stream stage that is 
"harmful to salmonids." While it appears that in most instances the phrase "harmful to 
salmonids" was struck in favor of the slightly clearer objective to "prevent stranding mortality," 
there remains confusion in the supporting documents as to which standard would be actually 
used.  (Jack Rice, California Farm Bureau Federation) 

 
Response:  The proposed regulation and supporting documents clearly describe the objective 
of the proposed regulation.  The reference to “harmful to salmonids” in the Initial Statement of 
Reasons was erroneously left unchanged after the Board’s April 2011 workshop and it will be 
corrected to be consistent with the proposed regulation. 

 
Comment 1.1.34:  Rule making should encourage other solutions for controlling frost damage - 
without the need to use water.  (Alan Levine, Coast Action Group) 

 
Response:  The proposed regulation does not limit corrective actions to continued use of water 
for frost protection.  The DEIR analyzes the costs of using wind machines and other non-water 
frost protection methods.  The Board will allow the governing body and grower to determine the 
best acceptable type of system to be used, consistent with the terms of the proposed 
regulation, if corrective action is determined necessary. 

 
Comment 1.1.35:  The period of allowable diversion should meet with standards set in SWRCB 
Stream Flow Maintenance Policy.  (Alan Levine, Coast Action Group) 

 

Response:  Comment noted. 

 
Comment 1.1.36:  Regulatory Action should start with the premise that all water diversion for 
the purpose of frost protection is not legal - unless the following occurs:  The diverter must 
unequivocally demonstrate that diversion will cause no harm.  No harm can be demonstrated 
by demonstration of item #1 and any (or all) of the following conditions: 1- The landowner 
possesses water rights license for such diversion 2- The landowner has offstream storage 
sufficient to carry out activity with sufficient backup (or guarantee) to eliminate the immediate 
need to refill storage. 3 -The landowner is participating in a planned program of diversion 
rotation or scheduling that is demonstrated to assure maintenance of stream flow. 4 - The 
landowner can demonstrate that well use is not diversion from surface flows or under flow in a 
defined channel Burden of proof is to be on the landowner. The SWRCB should consider the 
above noted regulatory constraints within the framework of short term emergency regulations 
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until the Board has time to address and integrate a more comprehensible long term program 
considering diversion for frost protection and stream flow maintenance.  (Alan Levine, Coast 
Action Group) 

 
Response:  The Board cannot start with the premise that all water diversions for frost 
protection are not legal.  The Board has records showing that many of the growers using water 
in the Russian River for frost protection purposes have valid permits and licenses.  Additionally, 
frost protection is recognized as a beneficial use of water.  (Cal. Code Regs., tit. 23, § 671.)  
The Board has considered the available evidence regarding listed or endangered salmonids 
and the growers’ beneficial use of water for frost protection, and determined that the proposed 
regulation is necessary at this time.  The Board is pursuing the proposed regulation in lieu of 
the emergency regulation process. 

 
Comment 1.1.37:  The final (long term policy) for flow maintenance and frost protection must 
consider: * The relationship of frost protection diversion issues with flow maintenance policy * 
Analysis of Cumulative Watershed Effects (cumulative diversion) related to planned diversion 
policy - with limitations of loopholes that would subvert regulation * Impoundment facilities that 
block migration and access to habitat must be removed * By-pass flow numbers must be 
sufficient to support salmonids in all life stages * Monitoring and reporting programs must be 
sufficient to assure success of regulations. (Alan Levine, Coast Action Group) 

 

Response:  Comment noted. 

 
Comment 1.1.38:  Our operation has used some form of frost protection measures since the 
1950's. Our experience is that each vineyard has different conditions and needs that you just 
can't use one method of frost protecting.  (John and Patti Saini) 

 
Response:  The proposed regulation anticipates varying needs and situations of diverters for 
frost protection and therefore provides flexibility for each WDMP to appropriately address the 
specific problems and needs of the participating growers. 

 
Comment 1.1.39:  We currently farm approximately 300 acres and use both wind machines in 
places where they work and over head frost protection where it works. We feel our current frost 
protection ordinance is adequate. My family has farmed in Sonoma County since 1917, with my 
two sons making the 4th generation. We respect the land, the environment, the fish, and feel 
that we are good stewards of the land. Asking us to make changes that aren't necessary to our 
farming practices would be a harsh blow, and may make our continuation of farming 
impossible.  (John and Patti Saini) 

 
Response:  The current Sonoma County Vineyard and Orchard Frost Protection Ordinance 
was a timely response by the County and its growers to the frost issue in the Russian River 
watershed.  The Ordinance includes certain components of a water demand management 
program (WDMP) required by the proposed regulation and nothing prohibits the County, or 
another governing body from submitting a WDMP based on the Ordinance’s existing program.  
It is likely more specific details on the Ordinance’s proposed stream and diversion monitoring 
program, transparency of data, and assessment of risks to salmonids and corrective action 
program would likely be necessary for Board approval as a WDMP. 
 
The proposed regulation will not require all growers to implement changes, or corrective 
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actions, to their existing operation.  

 
Comment 1.1.40:  I am a farmer who has used water from the Russian River Watershed to 
provide frost protection for my vineyard for nearly forty years. When I was looking for land to 
plant a vineyard in 1971 water for frost protection was recommended by the Sonoma County 
Ag Advisor as an excellent way to deal with a potentially devastating threat to my crop, and I 
chose to buy land adjoining Maacama Creek partly because it offered abundant water which 
could be used for this purpose. It has been obvious over the years that overhead irrigation is 
pretty much foolproof frost protection, and the riparian right to the water for this use is an 
important factor in determining the value of the vineyard.  (Stephen Hawkes) 

 
Response:  Comment noted.  The proposed regulation does not prohibit the diversion of water 
for frost protection under riparian water rights, but requires the diversion to be managed in a 
Board-approved WDMP. 

 
Comment 1.1.41:  I am at a loss to understand your position on how sprinkler frost protection 
can be considered a non-beneficial use of a public trust resource without a robust scientific 
investigation on the negative effects on salmonids, and a concurrent economic analysis of the 
wine grape industry in our region. My own experiences and understanding of frost protection 
reaches a completely opposite view. Furthermore, there is still the lingering question as to 
whether these changes in regulations are going to produce the desired outcome of improved 
salmonid numbers in the Russian River watershed. There is considerable information that there 
are numerous other factors that would have to be addressed before salmonid populations have 
a reasonable chance of recovery.  (Glenn McGourty, University of California Agriculture and 
Natural Resources) 

 
Response:  Contrary to the comment, the Board considers the use of water for frost protection 
purpose in the Russian River as a beneficial use of water.  (Cal. Code Regs., tit. 23, § 671.)  
The proposed regulation would allow for the continued diversion and use of water for frost 
protection, so long as the diversion and use are managed by a local water demand 
management program.  The program will monitor and assess the potential risks to salmonids 
caused by existing and new frost diversions, and recommend and implement necessary 
corrective actions to prevent salmonid mortality.  Many diverters will not be required to change 
current operations, but only to report diversions on an annual basis to allow the governing body 
to assess cumulative risks based on existing and future demands, variable stream stage 
conditions, and presence of salmonids. 
 
The Board has considered the available evidence regarding listed or endangered salmonids 
and the beneficial use of water for frost protection, and determined that the proposed regulation 
is needed at this time.   

 
Comment 1.1.42:  Before these proposed regulations are implemented, I recommend that your 
agency considers the following: (1) Peer review of the science behind the changes in the 
proposed recommendations by qualified fisheries biologists, hydrologists and frost protection 
experts. If you are unsure of who to request for this assistance, I can provide you with names 
both within the UC system and other land grant schools.  (Glenn McGourty, University of 
California Agriculture and Natural Resources) 

 

Response:  The rulemaking process has been open for public review and comment, including 
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peer review and comment on all supporting documents.  The Board is considering all relevant 
information, consistent with the APA and CEQA, before acting on the proposed regulation. 

 
Comment 1.1.43:  Proposed Draft Russian River Frost Regulation (3) Risk Assessment - The 
removal of the phrase "based on sound science" underscores the "never mind the data" tenor 
of the entire Frost Regulation process. If the regulation and its supporting processes are to 
have any credibility, the District believes that the language needs to be returned to its original 
form.  (Lee Howard, Mendocino County Russian River Flood Control and Water Conservation 
Improvement District) 

 
Response:  The use of the phrase “using sound science” was removed from the regulation 
because that phrase added no more clarification or restriction to the proposed regulation.  The 
Board still intends that any WDMP developed and implemented pursuant to proposed 
regulation and submitted for Board approval shall be based on the best available “sound 
science”. 

 
Comment 1.1.44:  Please accept these observations and comments as part of the March 18, 
2010 Frost Regulation Working Group process. Northern California River Watch welcomes 
regulation of frost activities in Sonoma and Mendocino Counties. Much valuable time has 
elapsed with tragic result. River Watch urges the state to approach this process not as a time to 
negotiate but as the time to finally exert its authority and carry out its duty.  (Larry Hanson, 
Northern California River Watch) 

 

Response:  Comment noted. 

 
Comment 1.1.45:  The growers must be required to produce for public scrutiny, now and in the 
future, information to verify their claims. During the formulation of a regulation, the standards 
must include reliable parcel maps of acreages dependent upon frost protection measures. All 
acres that have historically relied on overhead sprinkling, in addition to those acres utilizing 
micro-sprinklers, must be known. Accurate and complete maps of frost ponds and pond 
capacity must be made available during this formulation phase. Such information strengthens 
management models but also effective enforcement efforts.  (Larry Hanson, Northern California 
River Watch) 

 
Response:  The proposed regulation requires that the governing body maintain an inventory of 
frost diversion systems participating in the WDMP.  Identification of water right claimed is not 
required by the proposed regulation.  The Board maintains records of all known water rights so 
requiring water right information in the proposed regulation is unnecessary.   

 
Comment 1.1.46:  The burden is on the growers to establish that their efforts, necessarily 
embodied in a final regulation, will not adversely affect in stream flows, individually or 
cumulatively, and are sustainable in a watershed context. In this manner, demand may be 
reduced to a “reasonable” level. Redefining reasonable and beneficial uses cannot be done 
with a stroke of a pen or by fiat. These are terms meant to have a basis in reality - that is, 
based upon what the protected species need to survive including cold clean water supply year 
round throughout the designated critical habitat. Legal precedents matter, as do biological 
principles. There are potential impacts of redefining terms of art in this manner; therefore an 
initial study would be required.  (Larry Hanson, Northern California River Watch) 
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Response:  What constitutes reasonable use of water depends on current circumstances and 
varies as the current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay 
Mun. Utility Dist. (1980) 26 Cal.3d 183, 194.)  Contrary to the assertions of the commenter, the 
Board has based its determination of unreasonableness on the facts and circumstances of this 
case.  As explained in the proposed regulation, Initial Statement of Reasons and the Notice of 
Proposed Rulemaking, the high instantaneous demand for water for frost protection may cause 
a rapid decrease in stream stage resulting in stranding mortality to salmonids.  Stranding 
mortality can be avoided by coordination or management of those diversions to reduce the 
instantaneous impact.  Because a reasonable alternative to current practices exists, the Board 
has determined these diversions are unreasonable unless conducted in accordance with a 
Board-approved water demand management program to reduce their instantaneous impact.  
Therefore, the proposed regulation deems diversions for frost protection during the enumerated 
period, in the enumerated geographic area, unreasonable unless conducted in accordance with 
a Board-approved water demand management program. 

 
Comment 1.1.47:  The issue of water being diverted for private economic gain that harms the 
usage of the resource for all other entities has to be resolved. The use of water that comes from 
any stream for frost protection is to be banned and in effect immediately. This will only affect 
some growers that have planted their vines in low-lying areas. Those growers will need to have 
alternatives to stream diversions, whether it be fans, reservoir fed water, or taking a hit which 
would be covered by insurance. Mistakes have been made. It is a mistake to plant vineyards in 
areas of frost impacts unless a calculation of frost damage has been economically evaluated. It 
is a mistake for Sonoma County to be approving any vineyards in some areas. It is a mistake 
for the applicable State Water Board to NOT oversee the legality and the quantity of stream 
water diversions.  (Larry Hanson, Northern California River Watch) 

 
Response:  The use of water for frost protection within the Russian River watershed does not 
need to be banned, but rather coordinated and managed consistent with the proposed 
regulation.  Requiring alternative methods for current frost diversion systems may be 
necessary, when a determination has been made that the particular diversion causes or 
contributes to stranding mortality of salmonids.  The proposed regulation does not affect the 
State Water Board’s existing authority over the legality of many types of water diversions or its 
authority over appropriative rights issues after 1914.  The proposed regulation also does not 
delegate the Board’s authority to the individuals or governing bodies administering WDMPs; the 
ultimate authority remains with the Board. 

 
Comment 1.1.48:  In 1972, the SWRCB determined that diversion of water for frost protection, 
when watercourses contain insufficient flows to meet all needs, represented and unreasonable 
method of diversion and use in Napa County. A water master was appointed. The SWRCB is 
now taking steps to responsibly accommodate frost diversions from the Russian River 
watershed by way of Water Demand Management Plans (WDMPs). Such an effort on the part 
of the SWRCB is in many ways commendable. What is relevant and very helpful but not 
expressly addressed in the proposed revisions to the frost regulation is the manner in which 
water in the past has been deficiently accounted. Given the rapid expansion of vineyards 
throughout Sonoma and Mendocino Counties in the last 40-years and given the precarious 
situation in which the present and future populations of wild anadromous fish find themselves, 
the state must begin to err on the side of conservation, and literally account for not only 
authorized diversions, but also known unauthorized diversions, estimates of riparian use, and 
reasonably foreseeable illegal diversions (vineyards with no pond storage and vineyards with 
no legal right to divert or store water).  (Kimberly Burr, Northern California River Watch) 
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Response:  Comment noted.  Regarding potential illegal diversions, the Board retains its 
separate enforcement authority provided by Water Code. 

 
Comment 1.1.49:  The last sentence in the preamble to the revised regulation creates 
unnecessary confusion. The harm to listed species due to a diversion for frost protection is not 
reasonable. The state must retain its authority and duty to call for no diversions when water 
supplies may be insufficient to meet all needs and refrain from condoning harm based upon a 
notion of inability to manage diversions.  (Kimberly Burr, Northern California River Watch) 

 
Response:  The proposed regulation does not condone harm to listed species.  The proposed 
regulation should benefit listed species by requiring coordination, monitoring and management 
of diversions for frost protection as identified in the proposed regulation and Initial Statement of 
Reasons.   

 
Comment 1.1.50:  The main objective of the proposed regulation is to avoid take of federally 
protected species of salmon and steelhead facing extinction in the foreseeable future. To this 
end, strict, timely, and meaningful measures are required.  (Larry Hanson and Jeff Miller, 
Northern California River Watch) 

 
Response:  The purpose of the proposed regulation is to prevent salmonid mortality in the 
Russian River watershed due to the cumulative effect of instantaneous diversions for purposes 
of frost protection of crops in Sonoma and Mendocino Counties. 

 
Comment 1.1.51:  How would the regulation adequately evaluate and address existing uses, 
and time of use, in order to ensure no harm to listed anadromous fish? (Larry Hanson and Jeff 
Miller, Northern California River Watch) 

 
Response:  The proposed regulation provides for an annual risk assessment of stream 
conditions in the Russian River watershed based on a complete inventory of frost diversions, 
and stream stage monitoring program with identified levels determined to prevent stranding 
mortality of salmonids.  The Board will annual evaluate the effectiveness of the WDMP.  

 
Comment 1.1.52:  Will this regulation require peer reviewed verification that there will be 
adequate water supply to protect the grapes without threatening harm to listed species? (Larry 
Hanson and Jeff Miller, Northern California River Watch) 

 
Response:  The proposed regulation requires that the individuals or governing bodies 
administering WDMPs consult with DFG and NMFS as to development of a stream stage 
monitoring and risk assessment.  The governing body may include its own expert scientists and 
engineers in the consultation if desired. 

 
Comment 1.1.53:  The industry and the state have had many years to acknowledge and 
address the impacts posed by mass frost protection activities on rivers and streams. In the 
Russian River, such impacts were identified as least as early as 1997. In the Napa River basin, 
such impacts were identified and corrected in the 1970's. Absent government autonomy from 
industry, state and public enforcement is critical to effective environmental protection. The entity 
responsible for protecting public trust resources, avoiding take, and managing the use of water 
in California must embrace its duty and institute meaningful and timely regulation of frost 
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protection impacts on listed salmonids and affirmatively reject yet another attempt by powerful 
local interests to delay such needed and, unfortunately, overdue regulation.  (Larry Hanson and 
Jeff Miller, Northern California River Watch) 

 

Response:  Comment noted. 

 
Comment 1.1.54:  The draft regulation the SWRCB proposes to adopt suffers from legal and 
practical flaws. Specifically, this regulation is overbroad, in that it proposes to regulate activities 
that have no appreciable impact on salmonid habitat.  (Jesse Barton, Gallery and Barton Law 
Corporation) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings and documentation, as required by OAL. 

 
Comment 1.1.55:  The draft regulation the SWRCB proposes to adopt suffers from legal and 
practical flaws. Specifically, this regulation is too narrow, in that it fails to address non-frost-
related diversions that do have an appreciable impact on salmonid habitat.  (Jesse Barton, 
Gallery and Barton Law Corporation) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings, documentation and legal authority, as required by OAL.  
 
The proposed regulation is intended to address impacts to fisheries from the sudden drop in 
water levels due to instantaneous demand for water for frost protection throughout the Russian 
River watershed (below Warm Springs and Coyote Dams).  The proposed regulation only 
addresses the causes of the identified problem based on the information provided in this 
rulemaking process. 

 
Comment 1.1.56:  Our next concern is with the definition of "significant," which is defined in 
section (b) of the regulation [January 2010 draft]. This requires every single diverter to be 
involved in the program unless they prove, on an individual basis, that they will have a 
"negligible" impact on flows in "any portion of the Russian River stream system." Proving a 
"negligible" impact without a definition is an impossible standard. Furthermore, the SWRCB 
does not have the resources available to analyze and decide whether each and every diversion 
on the Russian River stream system has a "negligible impact" on Russian River flows. Thus, 
this is an impossible standard for two reasons. Moreover, the goal of the regulation is not to 
protect riverflows for their own sake, but to protect salmonid habitat by maintaining adequate 
river stage. Therefore, the regulation as currently written is advancing the wrong goal.  (Jesse 
Barton, Gallery and Barton Law Corporation) 

 
Response:  The Board previously considered all comments received on the proposed 
regulation.  Comments that do not address the current proposed regulation or draft EIR require 
no response here. 

 
Comment 1.1.57:  The phrase "any portion of the Russian River stream system" [January 2010 
draft regulation] is ambiguous. Does the Board truly mean "any portion" of the stream system, 
or only that portion downstream from the diversion point? (Jesse Barton, Gallery and Barton 
Law Corporation) 
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Response:  The Board previously considered all comments received on the proposed 
regulation.  Comments that do not address the current proposed regulation or draft EIR require 
no response here. 

 
Comment 1.1.58:  It is not clear why the regulated period is from March 15 to June 1 [January 
2010 draft], when frost protection activities generally cease by May 15.  (Jesse Barton, Gallery 
and Barton Law Corporation) 

 
Response:  The Board previously considered all comments received on the proposed 
regulation.  Comments that do not address the current proposed regulation or draft EIR require 
no response here. 

 
Comment 1.1.59:  Once it makes these disclosures [described in Government Code sections 
11350 and 11346.5 (a)], the SWRCB must then consider alternatives that reduce or exempt the 
monitoring and reporting impacts on businesses and private persons. There are many 
alternatives that can reduce these costs: Eliminate the requirement that every diversion and 
stream gage report, on an instantaneous basis, measurement data. The costs associated with 
telemetry, and then the management burden of compiling and transmitting the data are 
extremely high and unnecessary. In order to review the data and address any possible 
problems, perhaps a dozen or more people will have to be hired to monitor several hundred 
(836 + 77 = 913) locations during a frost event. Water diverters can still install water meters and 
gages, but the data collected can be made available when necessary.  (Jesse Barton, Gallery 
and Barton Law Corporation) 

 
Response:  The Board previously considered all comments received on the proposed 
regulation.  Comments that do not address the current proposed regulation or draft EIR require 
no response here. 

 
Comment 1.1.60:  In contrast [to the Sonoma County Ordinance], the regulation being 
proposed by the SWRCB may prove to be unworkable, at least in the form circulated in January 
2010, for various reasons. First, it could take years to fully implement the regulation. During this 
time vineyards will go out of business, grape prices will go up, and California wines could 
permanently lose market share. Consider that the regulation prohibits all frost water diversions 
from the entire Russian River watershed until: (a) a water demand management program is 
developed, and (b) the water demand management program is approved by the SWRCB, and 
(c) all of the elements of the water demand management program are implemented, or (d) the 
diversion will have a "negligible effect on flows in any portion of the Russian River stream 
system that provides habitat for anadromous fish." With respect to (a), a water demand 
management program is being developed for use by Sonoma County, but this plan is being 
developed for the County ordinance, not the SWRCB regulation. Unless the SWRCB adopts a 
regulation that mirrors the County ordinance (in which case it begs the question as to why the 
SWRCB regulation is needed at all), a new water demand program will have to be developed. 
What this program will look like is unknowable at this point because we do not know what the 
regulation will require. The development of a new water demand program would likely take 
several months.  (Jesse Barton, Gallery and Barton Law Corporation) 

 
Response:  The commenter is referencing the January 2010 draft version of the regulation but 
the latest publically available version is dated April 6, 2011.  Neither version, however, is a 
prohibition on frost diversions.  The proposed regulation specifically provides for continuation of 
the use of water for frost protection purposes in the Russian River watershed if the grower 
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participates in a Board-approved Water Demand Management Program (WDMP).  If a grower 
elects not to participate, the proposed regulation provides that his diversion is unreasonable, 
not illegal. 
 
The Initial Statement of Reasons states “The Board recognize that it may take time for aspects 
of the WDMP to be completed, such as the identification of all sensitive stream reaches, 
installation of stream gages, completion of a comprehensive risk assessment, and 
implementation of any necessary corrective actions.  The regulation would require any WDMP 
to include a schedule for conducting the frost inventory, developing and implementing the 
stream stage monitoring program, and conducting the risk assessment.”  This clearly identifies 
the Board’s intent to allow participating growers to continue to divert water for frost protection, 
under a Board-approved WDMP, while developing and implementing the ultimate requirements 
of a WDMP over time. 

 
Comment 1.1.61:  In contrast [to the Sonoma County Ordinance], the regulation being 
proposed by the SWRCB may prove to be unworkable, at least in the form circulated in January 
2010, for various reasons. First, it could take years to fully implement the regulation. During this 
time vineyards will go out of business, grape prices will go up, and California wines could 
permanently lose market share. Consider that the regulation prohibits all frost water diversions 
from the entire Russian River watershed until: (a) a water demand management program is 
developed, and (b) the water demand management program is approved by the SWRCB, and 
(c) all of the elements of the water demand management program are implemented, or (d) the 
diversion will have a "negligible effect on flows in any portion of the Russian River stream 
system that provides habitat for anadromous fish." With respect to (c), once approved by the 
SWRCB, it could take years to obtain the necessary monitoring devices, obtain the permits to 
install them, and create the network for sharing the information.  (Jesse Barton, Gallery and 
Barton Law Corporation) 

 
Response:  The commenter is referencing the January 2010 draft version of the regulation but 
the latest publically available version is dated April 6, 2011.  Neither version, however, is a 
prohibition on frost diversions.  The proposed regulation specifically provides for continuation of 
the use of water for frost protection purposes in the Russian River watershed if the grower 
participates in a Board approved Water Demand Management Program (WDMP).  If a grower 
elects not to participate, the proposed regulation provides that his diversion is unreasonable, 
not illegal. 
 
The Board has stated in its Initial Statement of Reasons that “The Board recognizes that it may 
take time for aspects of the WDMP to be completed, such as the identification of all sensitive 
stream reaches, installation of stream gages, completion of a comprehensive risk assessment, 
and implementation of any necessary corrective actions.  The regulation would require any 
WDMP to include a schedule for conducting the frost inventory, developing and implementing 
the stream stage monitoring program, and conducting the risk assessment.”  This clearly 
identifies the Board’s intent to allow participating growers to continue to divert water for frost 
protection, under a Board-approved WDMP, while developing and implementing the ultimate 
requirements of a WDMP over time. 

 
Comment 1.1.62:  In contrast [to the Sonoma County Ordinance], the regulation being 
proposed by the SWRCB may prove to be unworkable, at least in the form circulated in January 
2010, for various reasons. First, it could take years to fully implement the regulation. During this 
time vineyards will go out of business, grape prices will go up, and California wines could 
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permanently lose market share. Consider that the regulation prohibits all frost water diversions 
from the entire Russian River watershed until: (a) a water demand management program is 
developed, and (b) the water demand management program is approved by the SWRCB, and 
(c) all of the elements of the water demand management program are implemented, or (d) the 
diversion will have a "negligible effect on flows in any portion of the Russian River stream 
system that provides habitat for anadromous fish." With respect to (b), it is very difficult to put 
projects on the SWRCB calendar. It is common to experience a full year delay in getting 
projects in front of the SWRCB. Once in front of the SWRCB, it is likely the plan will be modified 
in response to questions. It could then require another hearing in front of the Board.  (Jesse 
Barton, Gallery and Barton Law Corporation) 

 
Response:  The commenter is referencing the January 2010 draft version of the regulation but 
the latest publically available version is dated April 6, 2011.  Neither version, however, is a 
prohibition on frost diversions.  The proposed regulation specifically provides for continuation of 
the use of water for frost protection purposes in the Russian River watershed if the grower 
participates in a Board approved Water Demand Management Program (WDMP).  If a grower 
elects not to participate, the proposed regulation provides that his diversion is unreasonable, 
not illegal. 
 
The Board has stated in its Initial Statement of Reasons that “The Board recognizes that it may 
take time for aspects of the WDMP to be completed, such as the identification of all sensitive 
stream reaches, installation of stream gages, completion of a comprehensive risk assessment, 
and implementation of any necessary corrective actions.  The regulation would require any 
WDMP to include a schedule for conducting the frost inventory, developing and implementing 
the stream stage monitoring program, and conducting the risk assessment.”  This clearly 
identifies the Board’s intent to allow participating growers to continue to divert water for frost 
protection, under a Board-approved WDMP, while developing and implementing the ultimate 
requirements of a WDMP over time. 

 
Comment 1.1.63:  In contrast [to the Sonoma County Ordinance], the regulation being 
proposed by the SWRCB may prove to be unworkable, at least in the form circulated in January 
2010, for various reasons. First, it could take years to fully implement the regulation. During this 
time vineyards will go out of business, grape prices will go up, and California wines could 
permanently lose market share. Consider that the [January 2010] regulation prohibits all frost 
water diversions from the entire Russian River watershed until: (a) a water demand 
management program is developed, and (b) the water demand management program is 
approved by the SWRCB, and (c) all of the elements of the water demand management 
program are implemented, or (d) the diversion will have a "negligible effect on flows in any 
portion of the Russian River stream system that provides habitat for anadromous fish." With 
respect to (d), the regulation requires every single diverter to be involved in the program unless 
they prove, on an individual basis, that they will have a "negligible" impact on flows in "any 
portion of the Russian River stream system." Proving a "negligible" impact without a definition is 
an impossible standard. How does one prove a negative? Would our justice system work if we 
required people to prove they did not do something? (Jesse Barton, Gallery and Barton Law 
Corporation) 

 
Response:  The commenter is referencing the January 2010 draft version of the regulation but 
the latest publically available version is dated April 6, 2011.  Neither version, however, is a 
prohibition on frost diversions.  The proposed regulation specifically provides for continuation of 
the use of water for frost protection purposes in the Russian River watershed if the grower 
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participates in a Board approved Water Demand Management Program (WDMP).  If a grower 
elects not to participate, the proposed regulation provides that his diversion is unreasonable, 
not illegal. 
 
The Board has stated in its Initial Statement of Reasons that “The Board recognizes that it may 
take time for aspects of the WDMP to be completed, such as the identification of all sensitive 
stream reaches, installation of stream gages, completion of a comprehensive risk assessment, 
and implementation of any necessary corrective actions.  The regulation would require any 
WDMP to include a schedule for conducting the frost inventory, developing and implementing 
the stream stage monitoring program, and conducting the risk assessment.”  This clearly 
identifies the Board’s intent to allow participating growers to continue to divert water for frost 
protection, under a Board-approved WDMP, while developing and implementing the ultimate 
requirements of a WDMP over time. 

 
Comment 1.1.64:  In contrast [to the Sonoma County Ordinance], the regulation being 
proposed by the SWRCB may prove to be unworkable, at least in the form circulated in January 
2010, for various reasons. First, it could take years to fully implement the regulation. During this 
time vineyards will go out of business, grape prices will go up, and California wines could 
permanently lose market share. Consider that the [January 2010] regulation prohibits all frost 
water diversions from the entire Russian River watershed until: (a) a water demand 
management program is developed, and (b) the water demand management program is 
approved by the SWRCB, and (c) all of the elements of the water demand management 
program are implemented, or (d) the diversion will have a "negligible effect on flows in any 
portion of the Russian River stream system that provides habitat for anadromous fish." Until (a), 
(b), and (c), or (d) are met, water for frost use will be prohibited. The SWRCB has asserted in 
various venues that this regulation is not a prohibition on frost water protection. This is flat 
wrong. This regulation will operate as a complete and total ban on frost water diversions unless 
and until those diversions take place under an undefined "water demand management 
program." Such a "water demand management program" will not materialize out of thin air upon 
the adoption of this regulation. As discussed immediately above, it will take months, perhaps 
years, to develop a plan and implement it. In the meantime, all frost water diversions shall be 
prohibited.  (Jesse Barton, Gallery and Barton Law Corporation) 

 
Response:  The commenter is referencing the January 2010 draft version of the regulation but 
the latest publically available version is dated April 6, 2011.  Neither version, however, is a 
prohibition on frost diversions.  The proposed regulation specifically provides for continuation of 
the use of water for frost protection purposes in the Russian River watershed if the grower 
participates in a Board approved Water Demand Management Program (WDMP).  If a grower 
elects not to participate, the proposed regulation provides that his diversion is unreasonable, 
not illegal. 
 
The Board has stated in its Initial Statement of Reasons that “The Board recognizes that it may 
take time for aspects of the WDMP to be completed, such as the identification of all sensitive 
stream reaches, installation of stream gages, completion of a comprehensive risk assessment, 
and implementation of any necessary corrective actions.  The regulation would require any 
WDMP to include a schedule for conducting the frost inventory, developing and implementing 
the stream stage monitoring program, and conducting the risk assessment.”  This clearly 
identifies the Board’s intent to allow participating growers to continue to divert water for frost 
protection, under a Board-approved WDMP, while developing and implementing the ultimate 
requirements of a WDMP over time. 
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Comment 1.1.65:  The third reason the regulation may prove to be unworkable is that the 
blanket prohibition on frost diversions, even in times of an advective frost, could prove to be 
fatal to many vineyards. "Advection frosts occur when cold air blows into an area to replace 
warmer air that was present before the weather change. It is associated with cloudy conditions, 
moderate to strong winds, no temperature inversion and low humidity. Often temperatures will 
drop below the melting point (0 °C) and will stay there all day. Because many of the active 
protection methods work better in the presence of an inversion, advection frosts are difficult to 
combat." (http://www.fao.org/docrep/008/y7223e/y7223e07.htm (Food and Agriculture 
Organization of the United Nations)) With no inversion layer, fans will not provide any frost 
protection. In this case, the only effective frost protection measure is water, which will be 
prohibited under this regulation.  (Jesse Barton, Gallery and Barton Law Corporation) 

 
Response:  The proposed regulation is not a “blanket prohibition on frost diversions.”  The 
proposed regulation specifically provides for continuation of the use of water for frost protection 
purposes in the Russian River watershed if the grower participates in a Board-approved 
WDMP. 

 
Comment 1.1.66:  Attached as Exhibit G is an economic study commissioned by my client by 
Prof Robert Eyler of Sonoma State University. This study shows that even if the [January 2010] 
regulation were to result in a minimal 10% crop loss, it would cost the California economy more 
than $2 billion annually, including $143 million in lost tax revenue to local governments and 
Sacramento, $113 million in decreased land values and more than 8,000 jobs in Sonoma and 
Mendocino counties. These losses are realistic yet very conservative because it is important to 
recognize several facts about this regulation. First, the SWRCB regulation will operate as a 
complete prohibition on water use for frost protection until a water demand management 
program is developed, approved, and implemented. These steps will take several months to 
complete, perhaps even years. Therefore, in the meantime, vineyard owners will be unable to 
use water to protect their crops and would be expected to suffer extreme wine grape losses 
until alternative forms of frost protection could be acquired.  (Jesse Barton, Gallery and Barton 
Law Corporation) 

 
Response:  The Board has stated in its Initial Statement of Reasons that “The Board 
recognizes that it may take time for aspects of the WDMP to be completed, such as the 
identification of all sensitive stream reaches, installation of stream gages, completion of a 
comprehensive risk assessment, and implementation of any necessary corrective actions.  The 
regulation would require any WDMP to include a schedule for conducting the frost inventory, 
developing and implementing the stream stage monitoring program, and conducting the risk 
assessment.”  This clearly identifies the Board’s intent to allow participating growers to continue 
to divert water for frost protection, under a Board-approved WDMP, while developing and 
implementing the ultimate requirements of an approved WDMP over time. 

 
Comment 1.1.67:  If the SWRCB refuses to choose the alternatives to the regulation listed on 
the preceding pages, then in order to reduce the impacts this [January 2010] regulation causes, 
the SWRCB should consider in its EIR the following mitigation measures: 6. Modify the 
regulation to allow use of water for frost when the local weather service issues a warning for a 
possible advective frost event. This could prevent damage to nearly all of the 16,400 acres in 
Mendocino County and 15,581 acres in Sonoma County.  (Jesse Barton, Gallery and Barton 
Law Corporation) 

 



 24 

Response:  The State Water Board considered a number of reasonable alternatives to the 
proposed regulation in the draft EIR.  The Board is not required to “consider in detail each and 
every conceivable variation of the alternatives stated.”  (Residents Ad Hoc Stadium Com. v. 
Board of Trustees (1979) 89 Cal.App.3d 274, 287-288.) 

 
Comment 1.1.68:  We appreciate being given the opportunity to comment on the SWRCB 
proposed Russian River Frost Regulation [January 2010 version]. We would also appreciate 
the SWRCB taking these comments seriously and incorporating them into a new draft of the 
regulation, one that allows the Sonoma County ordinance to operate without interference from 
the SWRCB, one that is more narrowly tailored to prevent any future stranding events from 
occurring, and one that effectively mitigates what could otherwise be enormous impacts on the 
agricultural resources of Sonoma and Mendocino counties.  (Jesse Barton, Gallery and Barton 
Law Corporation) 

 
Response:  The Board previously considered all comments received on the proposed 
regulation. 
 
The proposed regulation does not restrict the continuation of the Sonoma County Vineyard and 
Orchard Frost Protection Ordinance.  The Board recognizes that the Ordinance was a timely 
response by the County and its growers to the frost issue in the Russian River watershed.  The 
proposed regulation incorporates many of the Ordinance’s requirements.  

 

Topic 1.2 Regulation Approach - Anadromous Fish Population Decline 

 
Comment 1.2.1:  The use of the phrase "prevent stranding mortalities" is, as explained above, 
curious and suggests that the state is looking at the problem of harm to listed species in an 
overly narrow manner which dooms the regulation to failure. Stranding mortalities are not the 
only harm and harassment to which listed species are subjected from massive diversions from 
frost protection activities. Strandings may be the most dramatic, however, harm and 
harassment are broader and include impairment of breeding, sheltering, and feeding which 
ultimately do lead to mortalities but may take longer to manifest. This concept is not new and 
must be acknowledged. Industry does not accept this principle of biology, although courts and 
scientists have recognized it for decades. Regulation must be crafted to avoid "take" related to 
frost diversions and pumping, in the broadest sense of the word.  (Larry Hanson, Northern 
California River Watch) 

 
Response:  The proposed regulation is not based on and does not rely on either Federal or 
state endangered species laws.  As described in the Initial Statement of Reasons, the proposed 
regulation is necessary to protect the State’s public trust resources.  
 
As explained in the proposed regulation, Initial Statement of Reasons and the Notice of 
Proposed Rulemaking, the high instantaneous demand for water for frost protection may cause 
a rapid decrease in stream stage resulting in stranding mortality to salmonids.  Stranding 
mortality can be avoided by coordination or management of those diversions to reduce the 
instantaneous impact.  The stream stage monitoring program will determine and set critical 
stage levels, in consultation with NMFS and DFG, to protect salmonids from stranding mortality 
at stream channel features, such as gravel bars, side channels, and pocket pools along river 
margins.  Protection of salmonids from stranding mortality would also include prevention of 
conditions that would allow exposure to air and mortality of juvenile salmonids and desiccation 
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of redds due to inadequate flow in the active channel. 
 
This approach is consistent with Hunter’s (1992) recommendations that for all projects, 
biologists should identify a critical flow or stage to minimize stranding.  Hunter also recognizes 
that the behavioral effects of flow fluctuations on juvenile salmonids requires further study, 
especially as applied to small streams.  At this time the Board is not aware of published studies 
or scientific research that indicates that flow fluctuations, as distinguished from the rapid 
decrease in stream stage from frost diversions, results in behavioral effects on juvenile 
salmonids when the effects of stranding and redd desiccation have been mitigated for. 

 
Comment 1.2.2:  After review of the revised regulation, the statement of reasons and the draft 
EIR, we find no response to the Board's clearly stated request for a performance standard. The 
old language, "harm to salmonids," has been replaced by a new term "stranding mortality." The 
stated purpose of the Regulation "is to prevent stranding mortality due to the cumulative effect 
of instantaneous diversions for purposes of frost protection of crops" (Statement of Reasons, 
page 3). However, no definition is provided describing where, when, and how "stranding 
mortality'" may occur. And, equally important, those conditions when it does not. The Board 
should follow NOAA Fisheries' direction that such determination is best made by those with 
knowledge of actual on-the-ground conditions, leaving implementation and interpretation of 
"stranding mortality" to the local governing body or send the regulation back until such time a 
definition is provided.  (Bob Anderson, United Winegrowers for Sonoma County) 

 
Response:  Contrary to the commenter’s assertion the proposed regulation, Initial Statement of 
Reasons, and the Notice of Proposed Rulemaking do adequately define and describe where, 
when, and how stranding mortality may occur.   As explained in the proposed regulation, Initial 
Statement of Reasons and the Notice of Proposed Rulemaking, the high instantaneous 
demand for water for frost protection may cause a rapid decrease in stream stage resulting in 
stranding mortality to salmonids.  Stranding mortality can be avoided by coordination or 
management of those diversions to reduce the instantaneous impact.  The stream stage 
monitoring program will determine and set critical stage levels, in consultation with NMFS and 
DFG, to protect salmonids from stranding mortality at stream channel features, such as gravel 
bars, side channels, and pocket pools along river margins.  Protection of salmonids from 
stranding mortality would also include prevention of conditions that would allow exposure to air 
and mortality of juvenile salmonids and desiccation of redds due to inadequate flow in the 
active channel.  This approach is consistent with Hunter’s (1992) recommendations that for all 
projects, biologists should identify a critical flow or stage to minimize stranding.   
 
Implementation of the stream stage monitoring program will be site specific and carried out by 
the governing body in consultation with NMFS and DFG. 

 
Comment 1.2.3:  When SMWC co-chair Jim Doerksen acquired his 500 acre ranch on St. 
Helena Road, which included 9/10 of a mile of Mark West Creek flowing through it, the CDFG 
gave him a monitoring summary that recorded the number of fish in his major tributary into the 
Russian River. The summary showed the 28 mile long Mark West Creek averaged 9,500 fish 
per mile, with a profusion of steelhead, many coho, and even a substantial population of 
Chinook. Now 44 years later, monitoring reflects a basically salmonid-dead creek, with an 
average of less than 1 fish per mile.  (Jim Doerksen and Stephen Krimel, Save Mark West 
Creek) 

 

Response:  Comment noted. 
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Comment 1.2.4:  It should be pointed out that stranding is not the only limiting factor 
aggravated by such diversion at low flows. The policy, regulation, and environmental document 
should address all cumulative effects and related aggravated limiting factors of cumulative 
diversion for frost protection. The Proposed regulation acknowledges problems with the fishery, 
listings, and responsibility to protect the beneficial use - cold water fishery. There is a failure to 
acknowledge the effect of diversion (for frost protection and other reasons) during low flow 
periods on limiting factors other than fish stranding (which results in direct mortality). Diversion 
during low flows affects the habitat, health, and growth values associated with salmonid 
survival in all life stages. Limiting or reducing low flows can have the following adverse affects: 
limited flows can subject fish to predation, limited or low flows may be temperature impaired, 
limited or low flows may limit salmon migration and spawning needs, limited and low flows may 
reduce food production needed for salmon survival. Thus, all limiting factors related to flow 
reduction from diversion for frost protection should be noted. The language on purpose should 
re- enstate the words "prevent harm" as diversion effects go beyond the effect of use leading to 
stranding.  (Alan Levine, Coast Action Group; Larry Hanson, Northern California River Watch) 

 
Response:  The objective of the proposed regulation is to prevent cumulative diversions for 
frost protection from causing the rapid reduction in stream stage that causes stranding mortality 
in salmonids.  Stranding mortality can be avoided by coordination or management of those 
diversions to reduce the instantaneous impact.  The proposed regulation addresses the effects 
to salmonids from unnatural flow fluctuations associated with frost protection diversions and 
does not address natural low flow conditions or the natural recession of flows.  The stream 
stage monitoring program will determine and set critical stage levels, in consultation with NMFS 
and DFG, to protect salmonids from stranding mortality at stream channel features, such as 
gravel bars, side channels, and pocket pools along river margins.  Protection of salmonids from 
stranding mortality would also include prevention of conditions that would allow exposure to air 
and mortality of juvenile salmonids and desiccation of redds due to inadequate flow in the 
active channel. 
 
This approach is consistent with Hunter’s (1992) recommendations that for all projects, 
biologists should identify a critical flow or stage to minimize stranding.  Hunter also recognizes 
that the behavioral effects of flow fluctuations on juvenile salmonids requires further study, 
especially as applied to small streams.  At this time the Board is not aware of published studies 
or scientific research that indicates that flow fluctuations, as distinguished from the rapid 
decrease in stream stage from frost diversions, results in behavioral effects on juvenile 
salmonids when the effects of stranding and redd desiccation have been mitigated for. 

 
Comment 1.2.5:  The Draft EIR and related documentation did state that the purpose of the 
Regulation was to preclude or avoid "TAKE" or stranding of fish. CAG recommends language to 
protect salmonids from "harm" be added to the purpose discussion. The Draft EIR notes that 
administration of Regulation by Authority other than a State Responsible Agency may not fit 
with the described purpose (this is a finding in the Draft EIR). It is added that the State, or the 
State Water Resources Control Board, may not relinquish its authority to Non-Governmental 
Organizations (there have been recent court cases on this).  (Alan Levine, Coast Action Group; 
Larry Hanson, Northern California River Watch) 

 
Response:  The Draft EIR and ISOR do not contain statements that mention avoiding “take” is 
a purpose of the regulation.  Comments that do not address the current proposed regulation or 
draft EIR require no response here.  The objective of the proposed regulation is to prevent 
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cumulative diversions for frost protection from causing the rapid reduction in stream stage that 
causes stranding mortality in salmonids.  Stranding mortality can be avoided by coordination or 
management of those diversions to reduce the instantaneous impact.  The stream stage 
monitoring program will determine and set critical stage levels, in consultation with NMFS and 
DFG, to protect salmonids from stranding mortality at stream channel features, such as gravel 
bars, side channels, and pocket pools along river margins.  Protection of salmonids from 
stranding mortality would also include prevention of conditions that would allow exposure to air 
and mortality of juvenile salmonids and desiccation of redds due to inadequate flow in the 
active channel. 
 
This approach is consistent with Hunter’s (1992) recommendations that for all projects, 
biologists should identify a critical flow or stage to minimize stranding.  Hunter also recognizes 
that the behavioral effects of flow fluctuations on juvenile salmonids requires further study, 
especially as applied to small streams.  At this time the Board is not aware of published studies 
or scientific research that indicates that flow fluctuations, as distinguished from the rapid 
decrease in stream stage from frost diversions, results in behavioral effects on juvenile 
salmonids when the effects of stranding and redd desiccation have been mitigated for. 
 
The proposed regulation is not based on and does not rely on either Federal or state 
endangered species laws.  As described in the Initial Statement of Reasons, the proposed 
regulation is necessary to protect the State’s public trust resources.  Pursuant to the proposed 
regulation, Water Demand Management Programs (WDMP) must be approved by the Board.  
The ultimate authority remains with the Board and has not been delegated to the individuals or 
governing bodies administering the WDMPs. 

 
Comment 1.2.6:  SCWC members are concerned about impacts on endangered coho salmon, 
threatened steelhead trout and threatened chinook salmon from water diversions for vineyard 
frost protection. The National Marine Fisheries Service (NMFS) has documented the cumulative 
harm that human land and water uses have had on the species' critical habitat, which impairs 
essential behavioral patterns. The result is severely declining salmonid populations in all of 
California's north coastal streams and rivers.  (Stephen Fuller-Rowell, Sonoma County Water 
Coalition; Jim Doerksen and Stephen Krimel, Save Mark West Creek) 

 

Response:  Comment noted. 

 
Comment 1.2.7:  The use of water from the Russian River may be found to be a part of a 
series of factor affecting the decline of endangered species. There is however, credible 
evidence that this use is but a player in a very complex ecosystem. As an example, I will credit 
AI White (Upper Russian river Sustainability Alliance aka. URSA) with making the observation 
that the dept of Fish and game reported in March of 2011 
(http://cdfgnews.wordpress.com/2011/03/23/endangered-coho-salmon-return-to-russian-river/) 
that counts of returning Coho salmon were the "best they had seen in more than a decade". 
Understanding that there is variability in the life cycles of the various species, the average cycle 
from river to return is three years. Mr. White adeptly pointed out that record returns coincided 
with the unfortunate circumstances of 2008. The DFG article goes on to say that while this 
return represent an improvement, it is far below historic returns. However, the fact that it 
improved suggests that there are likely other factors impacting efforts to restore this valuable 
resource.  (Richard Schaefers, Mendocino Vineyard Company) 

 

Response:  The Board recognizes that uncoordinated frost diversions are a contributing factor 
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to the salmonid population decline; not the sole reason for population decline. 
 
The Don Claussen Warm Springs Hatchery spawns Coho salmon and steelhead broodstock.  
Coho are reared at the hatchery until they are fingerlings and are then released each year into 
5 select tributaries in late spring (May-June).  A smaller number of advanced fingerlings are 
released in 5 select tributaries in late fall (Oct-Nov).  Steelhead are reared in the hatchery until 
they are yearlings and are released between January and April in Dry Creek and the East Fork 
Russian River.  The Coho overwinter in the tributaries and then migrate out to the ocean and 
the steelhead migrate out to the ocean when they are released.  The hatchery program’s target 
is to release approximately 88,000 Coho salmon fingerlings and 500,000 steelhead yearlings. 
The goal of the hatchery program is to conserve the genetic resources of a fish population 
currently at extremely low population abundance and at risk of extinction, using captive 
propagation methods until a time that the fish population is self-sustaining in the wild. (Fishpro, 
2004.)  According to the Coho salmon Captive Broodstock Program’s adult return summary for 
2011, 81 adult Coho Salmon returned to the Russian River Watershed this spring.  3 of these 
were considered wild.  Based on this summary the Program estimates that a total of 
approximately 190 adult Coho returned this year. 
(http://ucanr.org/sites/RussianRiverCoho/files/66271.pdf.)  According to the NMFS Southwest 
Regional Office’s website the recovery target for a self-sustaining population of Coho salmon is 
around 10,000 returning adults. 
(http://www.swr.noaa.gov/recovery/coho/Chapter_10_Recovery_Actions_Russian.pdf.) 

 
Comment 1.2.8:  The regulation [January 2010 draft] does not explain why "anadromous" fish 
are being protected, when the only listed species are salmonids. The regulation should be 
amended to cover only salmonids, rather than anadromous fish, as anadromous fish would 
include striped bass, a non-native species.  (Jesse Barton, Gallery and Barton Law 
Corporation) 

 
Response:  Comments that do not address the current proposed regulation or draft EIR require 
no response here. 

 
Comment 1.2.9:  As summarized by many courts and as the state no doubt fully understands, 
the Endangered Species Act (ESA) requires that states must ensure that actions they 
authorize, fund, or carry out are not likely to jeopardize the continued existence of any listed 
species or result in the destruction or adverse modification of designated critical habitat of such 
species. The ESA also prohibits any action that causes a "taking" of any listed species of 
endangered fish or wildlife. "Take" is defined as "to harass, harm, pursue, hunt, shoot, wound, 
kill, trap, capture, or collect or attempt to engage in any such conduct." Through regulations, the 
term "harm" is defined as "an act which actually kills or injures wildlife". Such an act may 
include significant habitat modification or degradation where it actually kills or injures wildlife by 
significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering. 
Harassment is defined as an intentional or negligent act, whether through and a action or 
omission, that creates the likelihood of injury to wildlife by annoying it to such an extent as to 
significantly disrupt normal behavior patterns such as breeding, feeding, and sheltering. Rapid 
dewatering of critical fish habitat is unequivocally impairing essential behaviors, breeding, and 
feeding of listed species and is thus harming and harassing endangered coho salmon, and 
threatened steelhead trout and chinook salmon. Taking an overly narrow view of the problem, 
for example, limiting the regulation to stranding mortalities is to adopt the industry's view. The 
concerned public and many resource agencies see the problem as much broader and urge the 
state to pursue a regulation that accepts that the unnatural and rapid dewatering of the Russian 
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River stream system impairs all life stages of salmonids and severely impairs their ability to 
recover from their collapsed status and that contributes significantly to the recovery of the 
anadromous fish who overcome many natural challenges but who do finally succumb to the 
unnecessary and improper dewatering of their historic habitat.  (Larry Hanson, Northern 
California River Watch) 

 
Response:  The proposed regulation is not based on and does not rely on either Federal or 
state endangered species laws.  As described in the Initial Statement of Reasons, the proposed 
regulation is necessary to protect the State’s public trust resources. 
 
As explained in the proposed regulation, Initial Statement of Reasons and the Notice of 
Proposed Rulemaking, the high instantaneous demand for water for frost protection may cause 
a rapid decrease in stream stage resulting in stranding mortality to salmonids.  Stranding 
mortality can be avoided by coordination or management of those diversions to reduce the 
instantaneous impact.  The stream stage monitoring program will determine and set critical 
stage levels, in consultation with NMFS and DFG, to protect salmonids from stranding mortality 
at stream channel features, such as gravel bars, side channels, and pocket pools along river 
margins.  Protection of salmonids from stranding mortality would also include prevention of 
conditions that would allow exposure to air and mortality of juvenile salmonids and desiccation 
of redds due to inadequate flow in the active channel. 
 
This approach is consistent with Hunter’s (1992) recommendations that for all projects, 
biologists should identify a critical flow or stage to minimize stranding.  Hunter also recognizes 
that the behavioral effects of flow fluctuations on juvenile salmonids requires further study, 
especially as applied to small streams.  At this time the Board is not aware of published studies 
or scientific research that indicates that flow fluctuations, as distinguished from the rapid 
decrease in stream stage from frost diversions, results in behavioral effects on juvenile 
salmonids when the effects of stranding and redd desiccation have been mitigated for. 

 
Comment 1.2.10:  With respect to the statement in the DEIR under Project Description, that 
reads, "The proposed regulation would ensure that tributaries are "protected", in addition to the 
main stem of the Russian River." (DEIR page 10), that statement i. The state has an 
opportunity and duty to regulate diversions related to frost protection of wine grapes in a 
manner that avoids extinction is inaccurate. "Protected" means not harmed. The proposed 
regulation does not propose to protect critical watersheds and listed species from "harm" as 
harm is defined under the ESA and explained above. The proposed draft regulation only 
proposes to prevent stranding mortalities - a significantly lower standard and narrower purpose.  
(Larry Hanson, Northern California River Watch) 

 
Response:  Comment noted.  The Board made changes to the DEIR and supporting 
documents to clarify what was meant by “protected”. 

 

Topic 1.3 Regulation Approach - Water Demand Management Program 

 
Comment 1.3.1:  Maintaining adequate flows is the bottom line and the regulation must be 
cleansed of any components that allow continued diversions in critical habitat until such 
diversions are determined to be authorized and individually and cumulatively harmless to 
endangered coho and threatened steelhead trout and chinook salmon. The WDMP 
unfortunately contains components that allow potentially harmful diversions at least for another 
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frost season if not for a much longer time. The regulation states that use of diverted water and 
pumping of hydraulically connected ground water for frost protection is unreasonable in the 
absence of a Water Demand Management Program approved by the board. Unfortunately, 
approval of a WDMP can occur before inventory of the frost diversions in the watershed is 
complete, before the stream stage monitoring strategy is developed (with no timeline on when 
stream stage plan must completed), and apparently before the risk assessment is complete. 
Timelines for completion are protracted if they exist at all. This regulation is in effect allowing for 
diversions next spring by simply allowing diverters to send in a form that can be approved 
before substantive steps are completed. If the industry has not taken appropriate steps over the 
last many years to complete needed inventories and monitoring of diversions before yet 
another frost season, they should not been given license to divert in the spring of 2012, and the 
board needs to consider adopting interim measures until such time as effective and strictly 
enforceable measures are in place to protect listed species.  (Larry Hanson, Northern California 
River Watch) 

 
Response:  Continuation of the diversion of water for frost protection purposes in the Russian 
River watershed is a portion of the Board’s objective for the proposed regulation.  The 
proposed regulation does not authorize an unauthorized diversion of water for any purpose.  
The Board has separate discretionary enforcement authority provided by the Water Code that 
does not need restatement in the proposed regulation. 
 
The proposed regulation provides the Board with the necessary authority to approve or make 
changes to a WDMP, or its schedule to ensure programs are timely.  The Board, however, also 
realizes that if the proposed regulation is first approved in January, 2012, complete 
implementation of the components of a WDMP requires time.   

 
Comment 1.3.2:  The large numbers of plans that one would anticipate will be filed, with the 
expectation of approval, between adoption of a regulation and March 2012, will put state board 
staff in a position to approve WDMPs without adequate time to review them and verify content. 
To avoid placing staff in an untenable position between the high pressure industry groups and 
protected species, strong interim measures are indicated to protect listed species while allowing 
the state board staff as much time as it needs to properly and carefully review the hydrology, 
inventories, stream stage monitoring and reporting plans, and thorough risk assessments.  
(Larry Hanson, Northern California River Watch) 

 
Response:  The Board is aware of the potential for a large number of WDMPs that may be 
submitted for approval and will address this matter in any resolution adopting the proposed 
regulation. 
 
Other state and federal agencies authorities to protect listed species are not limited by the 
proposed regulation.  

 
Comment 1.3.3:  According to the draft regulation, the Water Demand Management Program 
(WDMP) is the principle method of administering the frost regulation. A local governing body, 
which cannot demonstrate that it is an effective watchdog of the fishery, is nonetheless the 
body called out to determine if diversions have the potential to harm the fishery (862 (c) (1) (4). 
The good parts of the regulation are severely undermined by such a structure. In addition, the 
amount of time, as much as three years, provided for instituting corrective measures in the 
event corrective measures are seen as necessary by the local stakeholders, is equivalent to the 
three-year life cycle of endangered coho salmon. Three years of a poorly conceived WDMP 
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that affects the ability of coho to survive in a tributary, could result in wiping out that population. 
WDMPs must be developed that err on the side of conservation, if they err at all, and corrective 
measures must be identified and rectified as soon as possible. And given the crisis in the 
fishery, such corrections must be instituted, in any case, prior to the next diversion season. 
Annual reporting is unacceptable. Reporting needs to be in real time and publicly accessible if 
the regulation is going to rise to the level of effectiveness demanded by the perilous condition 
of the listed species that are the subject of the regulation. As explained above, such monitoring 
and reporting is known to be the most effective at protecting the species.  (Stephen Fuller-
Rowell, Sonoma County Water Coalition; Jim Doerksen and Stephen Krimel, Save Mark West 
Creek; Larry Hanson, Northern California River Watch) 

 
Response:  The comment is noted.  The Board considered all information regarding the 
growers’ beneficial use of water for frost protection and the risk to salmonid mortality from the 
cumulative diversion for frost protection and determined the proposed regulation is the 
appropriate recommended alternative. 
 
The Board considered requiring real-time reporting of all data and the public posting of such 
data but the economic cost of real-time posting of data was found excessive for the limited 
benefits obtained from that requirement.  The proposed regulation requires the governing body 
to monitor stream stage data every 15 minutes and gather growers’ hours of operation and 
volume of water diverted for each frost event.  That data would be available to the governing 
body to assess risks and consider corrective actions on a timely basis.  The proposed 
regulation provides that the Board would receive all of this data by September 1 of each year, 
and the Board’s records are available for public review and analyses before the next frost 
season.   

 
Comment 1.3.4:  The clear direction is to have growers participate in a local program. Yet, it is 
not clear what authority the Board intends to grant the group to take action and what 
requirement, beside that of participation, each individual participant will hold. The group is 
tasked with a broad range of assignments from monitoring to report writing to determining 
relative water right priorities. However, the very same problems that has the Board concluding it 
lacks the time and resources to do this work is simply being passed to the local groups to 
resolve. Our recommendation is to pursue a phased approach that will collect needed data, 
improve all parties understanding and allow local experimentation and determination yielding a 
set of corrective actions which will actually work.  (Bob Anderson, United Winegrowers for 
Sonoma County) 

 
Response:  The Board’s proposed regulation does provide for a phased implementation.  As 
stated in the Initial Statement of Reason, “The Board recognizes that it may take time for 
aspects of the WDMP to be completed, such as the identification of all sensitive stream 
reaches, installation of stream gages, completion of a comprehensive risk assessment, and 
implementation of any necessary corrective actions.  The regulation would require any WDMP 
to include a schedule for conducting the frost inventory, developing and implementing the 
stream stage monitoring program, and conducting the risk assessment.”  This clearly identifies 
the Board’s intent to allow a phased development and implementation of an approved WDMP. 
 
The Board is providing that the growers can select an individual or governing body to develop 
and manage their diversions under a WDMP consistent with the proposed regulation.  Success 
of the governing body’s ability to satisfy the requirements of a WDMP is dependant upon 
grower cooperation.  Overall, it is the growers’ diversions that would be unreasonable, if 
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compliance is not satisfied.  The Board and not the governing body will enforce the proposed 
regulation. 
 
The existing local programs, such as the Sonoma County Ordinance, could be submitted to the 
Board with nominal changes as a proposed WDMP under the proposed regulation. 

 
Comment 1.3.5:  The regulation declares that water diversions for frost protection are 
unreasonable unless performed in a coordinated manner through a Board approved WDMP. 
The requirements of the WDMP have been in question over the last year or so and have been 
expanded in the latest draft regulation language. Although the language in the current draft 
regulation has clarified some concerns, the burden to quantify the water needed to satisfy the 
"no salmonid stranding" component of the regulation still remains with the agricultural industry. 
The fisheries agencies have not provided performance standards in which diverters or a WDMP 
can determine what stream stage in each tributary is necessary to prevent salmonid mortality. 
The mainstem of the Russian River has guidelines under D-1610. The main goal of this 
regulation is to prevent salmonid stranding mortality, but the research has not been adequately 
performed to develop standards for such a complex watershed. In fact, on page 3 of the 
regulation, the words "sound science" were removed when describing what the risk assessment 
component of the WDMP should be based on. The WDMP, and therefore the agricultural 
industry, is being asked to quantify the extent of the possibility for salmonid stranding, develop 
a standard for preventing salmonid mortality, provide self-policing of violations to a standard 
that has yet to be created and financially support this entire process. The Board is looking to 
enforce non-compliance, when there are very grey compliance standards available. This is a 
guilty until proven innocent approach that will be very difficult to satisfy.  (Mike Anderson, 
Mendocino County Farm Bureau) 

 
Response:  The proposed regulation provides that the governing body, in consultation with the 
NMFS and DFG will make the determinations of the stream stage that should be maintained at 
each gage to prevent stranding mortality.  The commenter considers this a burden, but the 
Board considers it an opportunity for growers, through the governing body, to be involved. 
 
The Initial Statement of Reason for the proposed relation identified an approach for determining 
the required stream stage.  It also identifies that if that approach is too restrictive on frost 
diversions, a lower stage could be established if coupled with management of diversions.  This 
management of diversions may be limited to control the rate at which the stream stage is 
reduced.  The NMFS and DFG continue to analyze potential alternative methodologies.  

 
Comment 1.3.6:  In the past several years, the County has actively worked with growers, the 
National Marine Fisheries Service, the California Department of Fish and Game, and other 
interested stakeholders on ways to protect listed salmonid species from harm by use of water 
by growers for frost protection, while recognizing the significant importance of water use in the 
protection of valuable crops during the frost season. This work led to the adoption by the 
County of a first-of-its-kind ordinance, requiring growers operating frost protection systems 
within the Russian River watershed that use water to register with the County's Agricultural 
Commissioner, and provide information about their frost protection systems. The ordinance also 
allows for the imposition of fees on growers to support a monitoring program, which would 
include the installation of gauges in critical tributaries to measure stream stage during the frost 
protection season, the gathering of information about frost water use, and creation of a science 
panel to evaluate data. The County's ordinance will allow the County, if the proposed regulation 
is adopted, to be the governing body for purposes of administering a water demand 
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management program (WDMP) as referenced in proposed state regulation (section 862 (b) of 
Division 3 of Title 23).  (Lisa Correia, Sonoma County Office of the Agricultural Commissioner) 

 
Response:  The Board recognizes Sonoma County’s and its growers’ collaborative effort in 
developing the County’s Frost Ordinance.  The ordinance has many components required by 
the proposed regulation for a WDMP.  The proposed regulation provides that any individual, or 
governing body, can manage a WDMP, and if desired, Sonoma County could submit its 
ordinance as a proposed WDMP for the frost diverters participating.  Some changes may be 
necessary for the ordinance to be a Board-approved WDMP. 

 
Comment 1.3.7:  Asserting a Water Demand Management Program to control and monitor 
such diversion is necessary and should be managed solely by a State Responsible Agency 
(State Board, Regional Board, or Department of Fish and Game).  (Alan Levine, Coast Action 
Group; Larry Hanson, Northern California River Watch) 

 
Response:  Depending upon geographical area, number of participants, and number of 
streams, a WDMP can be successfully managed by a local governing body, or individual.  The 
Board is the responsible state agency that will review WDMPs for diligence and compliance 
with the proposed regulation. 

 
Comment 1.3.8:  The requirements and limitations required by the WDMP as set forth in the 
proposal, at a minimum, are justified and necessary. These requirements are currently not 
articulated in a precise manner - and thus, could use further refinement and definitions. The 
monitoring requirement should specify real time stream gauge monitoring as well as public 
access to all monitoring data.  (Alan Levine, Coast Action Group; Larry Hanson, Northern 
California River Watch) 

 
Response:  The proposed regulation does not articulate completion dates in a precise manner, 
but allows the Board to approve a schedule for compliance due to the expected number and 
variety of proposed WDMPs that may be submitted.  WDMPs will have different geographic 
areas, number of participants, and number of streams potentially requiring project-specific 
consideration for implementation schedules.  It is important to provide for this implementation 
variety and flexibility now, and for potential WDMPs to be submitted in the future. 
 
The proposed regulation does provide for 15-minute monitoring of stream stages, and that data 
must be submitted to the Board in September 1 of each year.  Data submitted to the Board is 
available for public review.  The proposed regulation provides transparency.   

 
Comment 1.3.9:  Allow only coordinated diversion - sequenced to protect minimum flows 
necessary to protect fish.  (Alan Levine, Coast Action Group; Larry Hanson, Northern California 
River Watch) 

 
Response:  The proposed regulation provides for many alternatives to correct potential risks to 
salmonids that may be identified.  Specifying one type of corrective action may reveal that it 
does not solve the problem where an alternative solution would.  Converting a direct diversion 
frost system to a diversion to offstream storage is a potential solution, as is a wind machine, or 
groundwater pumping. 

 

Comment 1.3.10:  We request that language be added to the regulation that allows for NMFS 
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(and possibly CDFG with their consent) and the SWRCB to cross-train and share responsibility 
for WDMP consultations in a manner that meets clearly defined standards. This will distribute 
the consultation workload more widely and facilitate a more efficient process.  (Rodney McInnis, 
National Marine Fisheries Service) 

 
Response:  The proposed regulation currently provides that both NMFS and DFG must be 
consulted for determination of stream stages that are needed to prevent salmonid mortality and 
for the risk assessment process.  The proposed regulation does not prohibit the NMFS or DFG, 
from delegating its consultation activity to the other agency, if the workload and resources 
become an issue.  The Board supports any cross-training of Board, DFG and NMFS staff but 
such support does not need to be articulated in the proposed regulation.    

 
Comment 1.3.11:  We have also noticed an apparent inconsistency in the WDMP approval 
process that should be corrected. Section C3 of the draft on page 2 states that WDMPs must 
contain `an assessment of the potential risk of stranding mortality due to frost diversions". The 
WDMPs must also be submitted by February 1 each year i.e. prior to the frost season. 
However, a required component of the risk assessment portion of the WDMP is the inventory of 
frost diversion systems, yet the diversion system inventory is not due until 3 months after the 
WDMP is submitted i.e. May 1. In order to ensure a valid risk assessment is produced in a 
timely manner, we request the inventory of frost diversion systems be made due prior to the 
frost season and integrated with the WDMP by the time it is submitted.  (Rodney McInnis, 
National Marine Fisheries Service) 

 
Response:  The proposed regulation is drafted to be applicable for future WDMPs as well as 
WDMPs to be submitted in 2012.  The Board recognizes that all required aspects of a WDMP 
cannot be implemented immediately.  The intent of the Board is to have a phased approach to 
the WDMP.  The State Water Board will include clarifying language in the adopting Resolution 
that describes the minimum amount of information that would be deemed acceptable in an 
initial WDMP that is submitted prior to February 1, 2012.  The Board will also include, in the 
Resolution, a suggested implementation schedule for the first few years after the adoption of 
the regulation.  The Board anticipates periodic updates will be made to WDMP that reflect the 
data and information contained in annual reports. 

 
Comment 1.3.12:  What is most frustrating about the proposed regulation and the draft EIR is 
that the growers efforts are summarily dismissed as inadequate (despite their real 
accomplishments) and that the proposed regulation, a proposal that lacks objective 
performance standards and clear process, is declared as the only solution acceptable to the 
Board. The proposed regulation is not self-executing. Growers have no idea what an 
acceptable water demand management plan (WDMP) is because the standard, "a reduction of 
stream stage that causes salmonid stranding mortality", is undefined. The standard and WDMP 
requirements are vaguely worded because the Board does not know what they mean either. 
The lack of standards and overbroad presumption of harm and unreasonable use (discussed 
below) are direct attacks on growers that will elicit legal challenge rather than resource 
management.  (Pete Opatz, Silverado Premium Properties and the Russian River Water 
Conservation Council; Nick Frey, Sonoma Winegrape Commission) 

 
Response:  The growers efforts were not summarily dismissed.  The Board and its staff 
recognized the progress and important contributions made by local efforts.  Unfortunately, 
many growers in the watershed area affected by the proposed regulation do not participate in 
these programs.  It is also likely the existing local programs could be submitted for approval as 
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WDMPs under the proposed regulation. 
 
The commenter states that the proposed regulation statement of “a reduction of stream stage 
that causes salmonid stranding mortality” is not clearly defined.  This standard is not specifically 
defined because it will vary for each stream segment geometry and flow conditions.  The Initial 
Statement of Reason for the proposed regulation identified an approach for determining the 
required stream stage.  It also identifies that if that approach is too restrictive on frost 
diversions, a lower stage could be established if coupled with management of diversions.  This 
management of diversions may be limited to control the rate at which the stream stage is 
reduced. In a comment to the proposed regulation dated July 5, 2011, the NMFS confirms that 
it will provide technical assistance that effectively defines a site-specific stream flow regime that 
will approximate a natural hydrograph when hydrologic conditions are conducive to stranding.  
The NMFS will assist in determining the upper flow limit that defines conducive conditions.  
They will also consider habitat conditions such as low-gradient channel benches and the 
distribution of spawning habitat to set the threshold or stage.  The Board acknowledges the 
potential for legal challenge.   

 
Comment 1.3.13:  The only rational solution to this problem is to restructure the regulation 
around logical phases, such that the Board utilizes existing local efforts that are acquiring the 
information of water use, stream flow and salmonids requirements before the Board imposes 
prescriptive regulatory requirements on growers. The monitoring and reporting program of the 
Sonoma County Ordinance negotiated with the resource agencies is a phased approach that 
the Board should adopt in a regulation.  (Pete Opatz, Silverado Premium Properties and the 
Russian River Water Conservation Council; Nick Frey, Sonoma Winegrape Commission) 

 
Response:  The Board’s proposed regulation does provide for a phased implementation.  As 
stated in the Initial Statement of Reason, “The Board recognizes that it may take time for 
aspects of the WDMP to be completed, such as the identification of all sensitive stream 
reaches, installation of stream gages, completion of a comprehensive risk assessment, and 
implementation of any necessary corrective actions.  The regulation would require any WDMP 
to include a schedule for conducting the frost inventory, developing and implementing the 
stream stage monitoring program, and conducting the risk assessment.”  This clearly identifies 
the Board’s intent to allow a phased development and implementation of an approved WDMP. 
 
The existing local programs, such as the Sonoma County Ordinance, could be submitted to the 
Board with nominal changes as a proposed WDMP under the proposed regulation. 

 
Comment 1.3.14:  The SWRCB should assure the WDMP measures meet all applicable 
statutes and regulations applicable to frost protection diversion, and establish program goals 
based on regulatory compliance. Compliance with ESA, CESA, Fish and Game Code Section 
1600, and all applicable sections of the California Water Code should be included as goals of 
each WDMP. To comply with Fish and Game Code Section 1602, all participants should be 
required to submit to DFG a notification package for a Lake and Streambed Alteration 
Agreement (LSAA). The WDMP should clearly state that water not be diverted until an LSAA is 
fully executed by the participant and DFG.  (Carl Wilcox, California Department of Fish and 
Game) 

 
Response:  The proposed regulation does not need to restate other federal, state and local law 
that may apply to certain corrective actions that may be taken in response to risk assessments 
by the governing body.  All existing diversions using water for frost protection are subject to 
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existing law and the proposed regulation does not authorize any actions to the contrary.  

 
Comment 1.3.15:  The WDMP should include specific requirements to ensure that it meets the 
stated ESA and CESA compliance goals that will provide adequate assurances that frost 
protection activities will not result in mortality of salmonids. The WDMP needs to contain an 
assessment of the potential risk of stranding mortality from frost diversions and the identification 
and implementation of any corrective actions necessary to prevent stranding mortality. As 
mentioned in our previous comments, the WDMP must include a robust element for 
establishing minimum instream flows and the associated stream stage to ensure frost 
protection diversions do not reduce stream flows below the flows necessary for listed salmonids 
and other aquatic species.  (Carl Wilcox, California Department of Fish and Game) 

 
Response:  The proposed regulation does provide for protection of salmonids through setting 
of stream stages determined necessary to prevent salmonid stranding mortality, monitoring of 
the stream stage and frost diversions, and risk assessment and corrective actions when 
determined necessary. 
 
During consultation with NMFS and DFG to determine the stream stage that will prevent 
salmonid stranding mortality, it is possible that the stage determined to be protective will be too 
restrictive on frost diversions.  Further consultation can provide for a lower stage provided 
cumulative frost diversion rates are more closely monitored to restrict the rate that stream flow 
is declined as a result of frost diversions.   

 
Comment 1.3.16:  The NOP states that diversions must be in accordance with an approved 
water demand management program (WDMP) that ensures that the diversion does not result in 
"a reduction in stream stage that is harmful to salmonids". The EIR should provide a definition 
of this objective in order to evaluate how this requirement would be achieved. How does an 
entity prove it is having a ‘negligible impact’? Clear-cut definitions of what constitutes an 
acceptable WDMP should be identified in the EIR.  (Paula Whealen, Wagner and Bonsignore) 

 
Response:  The Initial Statement of Reason for the proposed regulation identified an approach 
for determining the required stream stage.  It also identifies that if that approach is too 
restrictive on frost diversions, a lower stage could be established if coupled with management 
of diversions.  This management of diversion may be limited to control the rate at which the 
stream stage is reduced. In a comment to the proposed regulation dated July 5, 2011, the 
NMFS confirms that it will provide technical assistance that effectively defines a site-specific 
stream flow regime that will approximate a natural hydrograph when hydrologic conditions are 
conducive to stranding.  The NMFS will assist in determining the upper flow limit that defines 
conducive conditions.  They will also consider habitat conditions such as low-gradient channel 
benches and the distribution of spawning habitat to set the threshold or stage.   

 
Comment 1.3.17:  There are several key components that should be made a requirement of 
the WDMP in order to ensure that it meets the goals outlined in the NOP and will provide 
adequate assurances that take of listed salmonids will not occur due to frost protection. The 
WDMP should include: 1) establishment of specific goals and objectives, 2) assurances that the 
plan will meet other statutes and regulations, 3) avoidance of take and adverse effects to listed 
species by establishing, complying and monitoring minimum bypass flows; 4) avoidance of 
adverse effects by use of alternative BMPs in-lieu of surface flow, and 5) a method to make 
program data readily available to agencies and the public.  (Scott Wilson, State of California 
Department of Fish and Game; Paula Whealen, Wagner and Bonsignore) 
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Response:  As stated in the DEIR, the Board’s objective is to establish a regulation that will 
prevent salmonid stranding mortality while minimizing the impacts of the regulation on the use 
of water for purposes of frost protection.  In support of this objective, the Board’s goals are to 
(a) promote local development and governance of programs that prevent stranding mortality 
during the frost season, (b) provide transparency of diversion and stream stage monitoring 
data, (c) ensure that the Board can require any changes to WDMPs that are necessary to 
ensure that WDMPs are successful and implemented on a timely basis, (d) provide for Board 
enforcement against non-compliance, and (e) develop a comprehensive regulation that 
includes all diverters of water for frost protection use, including diverters who pump 
groundwater that is hydraulically connected to the stream system.  The proposed regulation 
does not have to restate obligations to comply with other state, federal or local laws. 

 
Comment 1.3.18:  DFG is supportive of the State Water Resources Control Board's efforts to 
develop a Water Demand Management Plan (WDMP) to control diversions from the Russian 
River stream system for purposes of frost protection from March 15 through May 15. The 
Environmental Impact Report (EIR) should include a full description of the WDMP as its 
measures will determine how implementation of the Regulation will affect instream resources. 
Without a full description of the proposed WDMP, DFG cannot provide complete comments on 
environmental issues, reasonable alternatives or mitigation measures that should be evaluated 
in the EIR. As such, DFG is providing comments to assist in the development of the WDMP and 
intends to provide additional comments after circulation of the WDMP.  (Scott Wilson, State of 
California Department of Fish and Game) 

 
Response:  The comment is noted.  The DEIR provides a full description of the WDMP, its 
requirements and the potential environmental impacts that are foreseeable if it is implemented.   

 
Comment 1.3.19:  The principal intent of the Frost Protection WDMP is to develop a strategy to 
comply with the federal Endangered Species Act (ESA) and the California Endangered Species 
Act (CESA) by ensuring that operation of frost protection diversions do not result in take of 
listed fish species: chinook salmon (0. tshawytscha), coho salmon (0. kisutch) and steelhead (0. 
mykiss). The WDMP should assure that its measures meet all applicable statute and 
regulations applicable to frost protection diversion and establish program goals based on 
regulatory compliance. The requirements and compliance with CESA, Fish and Game Code 
Section 1600, and California Water Code should be addressed. At a minimum, all participants 
should be required to submit to DFG a Notification package for a Lake and Streambed 
Alteration Agreement (LSAA) pursuant to Fish and Game Code Section 1602 for any diversion 
of water within any streams. The WDMP should clearly state that water should not be diverted 
until an LSAA is executed by the participant and DFG.  (Scott Wilson, State of California 
Department of Fish and Game) 

 
Response:  The proposed regulation does not need to restate other federal, state and local law 
that may apply to certain corrective actions that may be taken in response to risk assessments 
by the governing body.  All existing diversions using water for frost protection are subject to 
existing law and the proposed regulation does not authorize any actions to the contrary.  Full 
compliance with ESA is outside the Board’s authority.   

 
Comment 1.3.20:  A draft WDMP should be included and circulated in the EIR to evaluate 
whether its measures meet the goals as outlined in the NOP. The WDMP should include at a 
minimum the following components: a robust element for establishing minimum in stream flows 



 38 

suitable for salmonids to ensure that operation of frost protection diversions do not reduce flow 
below the necessary minimum suitable flows for listed salmonids and other aquatic species, 
specific measures that would require that all instream diversions bypass sufficient flow to 
maintain instream resources in good condition, detail how resources should be allocated to 
streams and focus on streams where frost protection is occurring, promotion of cultural Best 
Management Practices (BMPs) to reduce the need for direct diversion for frost protection. 
BMPs should focus on measures that substantially reduce water usage, require that each 
participant prepare a plan for implementing BMPs on their property and that these plans be 
made available to the agencies upon request, describe who is responsible for data collection 
and immediately reporting events that lead to take of listed species or adverse conditions for 
listed species or aquatic habitat, program data and reports should be furnished to agencies 
periodically and in response to a request, and a robust effectiveness monitoring program to 
determine whether measures are meeting prescribed goals and objectives.  (Scott Wilson, 
State of California Department of Fish and Game) 

 
Response:  The Board cannot require submittal of a draft WDMP before the proposed 
regulation is adopted and then approved by the Office of Administrative Law and Secretary of 
State. 
 
The proposed regulation does provide for protection of salmonids through setting of stream 
stages determined necessary to prevent salmonid stranding mortality, monitoring of the stream 
stage and frost diversions, and risk assessment and corrective actions when determined 
necessary. 
 
During consultation with NMFS and DFG to determine the stream stage that will prevent 
salmonid stranding mortality, it is possible that the stage determined to be protective will be too 
restrictive on frost diversions.  Further consultation can provide for a lower stage provided 
cumulative frost diversion rates are more closely monitored to restrict the rate that stream flow 
is declined as a result of frost diversions.     

 
Comment 1.3.21:  TU still has significant questions about how the local water demand 
management programs will function. Depending on how the Frost Rule is implemented, the 
program could work very well for both salmon and the industry - or it could fail. But that is 
probably true for any regulation. Some of our questions could be addressed with changes to 
the text of the Rule, but under the circumstances we think the best course of action is for the 
Board to adopt the proposed Rule as is. We believe we can address our remaining questions 
by working with grape growers, conservation organizations, and other stakeholders and 
agencies on the Rule’s implementation. Although some grape growers and trade associations 
have what I consider ideological objections to the Frost Rule, a large number of the individual 
farmers that we know are similarly focused on practical considerations.  (Brian Johnson, Trout 
Unlimited) 

 

Response:  Comment noted. 

 
Comment 1.3.22:  The proposed frost rule is generally sound. The final Frost Rule should 
contain the following elements: Frost Inventory: Most stakeholders agree that the first step is to 
inventory frost protection diversion practices. The Draft Rule and the Sonoma County 
Ordinance both address this critical step. It should remain in the final Rule.  (Brian Johnson, 
Trout Unlimited) 
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Response:  Comment noted. 

 
Comment 1.3.23:  The proposed Frost Rule is generally sound. The final Frost Rule should 
contain the following elements: Transparency: The Board and many stakeholders have 
stressed the need for transparency. We agree. The Draft Frost Rule includes important 
language mandating publicly available reports. We still have questions about the composition of 
the "governing body," and its interaction with stakeholders and even other growers who are not 
represented on its board. We also believe the composition and governance of the "Science 
Advisory Panel" proposed as part of the grower draft plan will be incredibly important. We do 
not suggest additional changes to the Draft Rule at this point to address those concerns, but we 
do believe that there are important questions that have not yet been answered and will be need 
to be answered as part of the review of the WDMP.  (Brian Johnson, Trout Unlimited; Kate 
Wilson, Russian Riverkeeper) 

 
Response:  The proposed regulation does not require the governing body to include a science 
panel, but it also does not restrict that opportunity.  The reason for not requiring such a panel is 
due to the additional costs to growers and the potential lack of need of such a panel for small 
WDMPs that may include a limited number of growers on a small tributary.   

 
Comment 1.3.24:  Unfortunately, during a drawn-out regulation-writing and review process the 
wine industry has continued to sacrifice thousands of fish. Several components of the Water 
Demand Management Plan (WDMP) process allow continued damaging diversions for at least 
another frost season, and perhaps for a much longer time.  (Stephen Fuller-Rowell, Sonoma 
County Water Coalition; Jim Doerksen and Stephen Krimel, Save Mark West Creek) 

 
Response:  Comment noted.  The rulemaking process is necessary to provide public comment 
and the Board must comply with that process.   

 
Comment 1.3.25:  The regulation states that use of diverted water and pumping of 
hydraulically connected groundwater for frost protection is unreasonable in the absence of a 
board–approved WDMP. Yet WDMP approval can come before completing a frost diversions 
inventory of a watershed or developing a stream stage monitoring strategy, and apparently 
before doing a risk assessment.  (Stephen Fuller-Rowell, Sonoma County Water Coalition; Jim 
Doerksen and Stephen Krimel, Save Mark West Creek) 

 
Response:  The proposed regulation is drafted for current and future WDMPs.  If the proposed 
regulation is adopted, the Board’s resolution will clarify the requirements for a WDMP to be 
submitted in February 2012. 

 
Comment 1.3.26:  Timelines for completion of all these elements are protracted if they exist at 
all. As a result, the effect of this regulation is to permit 2012 diversions if diverters submit a 
form. The form's content has not been verified, completed, or deemed protective in the short 
term. SCWC members object that, if the industry has not yet completed the necessary 
inventories and diversion monitoring before the 2012 frost season, they should not be allowed 
to divert in spring 2012. In addition, the SWRCB needs to adopt interim measures until they put 
effective and strictly enforceable measures in place to protect listed species. Given the fishery 
crisis, such corrections must be instituted prior to the next diversion season. A large number of 
WDMPs will most likely be filed between adoption of a regulation and March 2012, pressuring 
State Board staff to approve them without adequate time for review and verification. Staff will 
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come under intense political pressure unless the SWRCB adopts strong interim measures, 
which effectively protect listed species while allowing staff to carefully review the hydrology, 
inventories, stream stage monitoring and reporting plans, and risk assessments.  (Stephen 
Fuller-Rowell, Sonoma County Water Coalition; Jim Doerksen and Stephen Krimel, Save Mark 
West Creek) 

 
Response:  Timely completion of the elements of a WDMP will be based on a schedule and 
diligence approved by the Board.  The number of participants, streams and salmonid habitats 
will be factors influencing an approved schedule. 
 
The Board cannot require submittal of elements of a WDMP before the proposed regulation is 
adopted and then approved by the Office of Administrative Law and Secretary of State.  The 
Board recognizes that all required aspects of a WDMP cannot be implemented immediately.  
The intent of the Board is to have a phased approach to the WDMP.  The State Water Board 
will include clarifying language in the adopting Resolution that describes the minimum amount 
of information that would be deemed acceptable in an initial WDMP that is submitted prior to 
February 1, 2012.  The Board will also include, in the Resolution, a suggested implementation 
schedule for the first few years after the adoption of the regulation.  The Board anticipates 
periodic updates will be made to WDMP that reflect the data and information contained in 
annual reports. 
 
The Board is aware of the potential for a large number of WDMPs that may be submitted for 
approval and will address this matter in any resolution adopting the proposed regulation. 
 
Other state and federal agencies authorities to protect listed species are not limited by the 
proposed regulation. 

 
Comment 1.3.27:  SCWC members welcome State regulation of frost pumping and diversion 
activities, and greatly appreciate the time the agencies have devoted to this task. But we urge 
the state to resist all efforts to yield regulatory administration to publicly unaccountable bodies 
or individuals, to resist reporting delays, and resist any framework that approves diversions 
before full analyses of impacts and elimination of threats to listed species.  (Stephen Fuller-
Rowell, Sonoma County Water Coalition; Jim Doerksen and Stephen Krimel, Save Mark West 
Creek) 

 

Response:  Comment noted. 

 
Comment 1.3.28:  The proposed regulation is incomplete to the point of failing to provide 
affected parties with sufficient notice of the true impact and significance of the regulation and 
fails to provide due process. The regulation is largely incomplete in many respects. The most 
meaningful part of the regulations, the Water Demand Management Plan (WDMP) has not yet 
been created. It is simply not possible to determine what the real-world impact of this regulation 
will be, what the costs of compliance will be or whether this regulation will actually further the 
stated goals of the regulation and the Board. Because of this, any assessment of how this 
regulation - prohibiting activity that is not in compliance with a non-existent plan - is speculative. 
Accordingly, the consequences of this regulation are almost entirely unknown and unknowable. 
Jackson Family Wines asserts that, in addition to being improper rule-making and bad 
regulatory practice, implementing this regulation without further development of the WDMP and 
other details is a denial of due process. Jackson Family Wines reserves all of its rights to object 
to and comment on developing consequences of this regulation.  (Pete Downs, Jackson Family 
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Wines) 

 
Response:  The Board recognizes that all required aspects of a WDMP cannot be 
implemented immediately.  The intent of the Board is to have a phased approach to the WDMP.  
The State Water Board will consider including clarifying language in the adopting Resolution 
that describes the minimum amount of information that would be deemed acceptable in an 
initial WDMP that is submitted prior to February 1, 2012.  The Board will also consider including 
in the Resolution a suggested implementation schedule for the first few years after the adoption 
of the regulation.  The Board anticipates periodic updates will be made to WDMP that reflect 
the data and information contained in annual reports. 
 
The Board has complied with all requirements of CEQA and the APA.  All parties have had 
significant notice and opportunity to comment on the proposed regulation and present evidence 
prior to the Board holding its hearing.  There has already been ample opportunity for 
meaningful discussion on the proposed regulation, and all evidence has been adequately 
available for public scrutiny. 

 
Comment 1.3.29:  The proposed regulation is incomplete in every meaningful way. Section 
862 (a): In addition to the failure to define the WDMP, there is no guidance on how to comply 
with the regulation prior to the implementation of the WDMP. In all likelihood the WDMP will 
take a long time to define and implement, and is likely to be challenged in legal proceedings 
and enjoined for that time. During that time, the regulation creates the unanswered question of 
how does one divert in accordance with a plan that does not exist? (Pete Downs, Jackson 
Family Wines) 

 
Response:  The Board recognizes that all required aspects of a WDMP cannot be 
implemented immediately.  The intent of the Board is to have a phased approach to the WDMP.  
The Board will consider including clarifying language in the adopting Resolution that describes 
the minimum amount of information that would be deemed acceptable in an initial Water 
Demand Management Program that is submitted prior to February 1, 2012.  The Board will also 
consider including in the Resolution a suggested implementation schedule for the first few 
years after the adoption of the regulation.  The Board anticipates periodic updates will be made 
to the WDMP that reflect the data and information contained in annual reports. 

 
Comment 1.3.30:  The vagueness [in the objectives of the regulation [either prevent stranding 
mortality or prevent harm to salmonids] and the standards that will be employed to achieve the 
objectives] means that the five components of the WDMP do not provide enough detail to 
analyze the project under CEQA, to justify the need for the regulation under Government Code 
section 11350, to support a declaration by the Board that diversions for frost protection are 
unreasonable, to provide to the regulated community adequate knowledge of what must be 
done to comply with the regulation, or to comply with due process.  (Jack Rice, California Farm 
Bureau Federation) 

 
Response:  The remaining reference to “prevent harm to salmonids” was left in unintentionally 
from the previous version of the proposed regulation and supporting documents, and will be 
changed to consistently reflect the standard of the proposed regulation, which is to prevent 
stranding mortality. 

 

Comment 1.3.31:  Rule making should allow only coordinated diversion - sequenced to protect 
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minimum flows necessary to protect fish. Allow for storage filled by diversion during high flow 
periods - only.  (Alan Levine, Coast Action Group) 

 
Response:  The proposed regulation provides for many alternatives to correct potential risks to 
salmonids that may be identified.  Specifying one type of corrective action may reveal that it 
does not solve the problem where an alternative solution would.  Converting a direct diversion 
frost system to a diversion to offstream storage is a potential solution, as is a wind machine, or 
groundwater pumping. 

 
Comment 1.3.32:  Rule making should Include the following precondition to diversion - there 
should be real time flow stage monitoring and pump timing monitoring with public and agency 
access to the data. Any monitoring plans submitted by growers, groups of growers, or any 
County or Agency should be assessed as to its effectiveness and transparency.  (Alan Levine, 
Coast Action Group) 

 
Response:  The Board considered requiring real-time reporting of all data and the public 
posting of such data but the economic cost of real-time posting of data was found excessive for 
the limited benefits obtained from that requirement.  The proposed regulation requires the 
governing body to monitor stream stage data every 15 minutes and gather growers’ hours of 
operation and volume of water diverted for each frost event.  That data would be available to 
the governing body to assess risks and consider corrective actions on a timely basis.  The 
proposed regulation provides that the Board would receive all of this data by September 1 of 
each year, and the Board’s records are available for public review and analyses before the next 
frost season.   

 
Comment 1.3.33:  I agree that we may need a better understanding of how our water is used. 
But I think that the proposed Water Demand Management Plans (WDMP) is more complicated 
than it need be. Before we seek intensified reporting from compliant users, we need to engage 
non compliant diverters. From what I have read and know about the issues in this specific 
subject, the challenge is to manage the use and supply of available water to minimize the 
impact on the environment and specifically on endangered species. I don't think there is anyone 
engaged in this process that cannot understand the importance of this and isn't interested in 
participating in the effort. I suspect that the problem may lie with those who are not engaged. I 
will credit Kim Burr (Northern California River Watch) for her comments to the board with regard 
to the regulation, stating that "identification of the problem makes solving it so much more 
straight forward" In regard to the development of Water Demand Management Plans (WDMP), 
She goes on to say: "Water budgeting based only on known legal diverters is a tragically failed 
mode..." The "calculation of cumulative diversion rate must utilize reliable estimates of riparian 
uses, known illegal diversions, and reasonably foreseeable, unauthorized diversions in the 
subject watershed .... this will improve the accuracy with which the SWRCB and other resource 
agencies design protection levels". The question is how significantly do the users in this 
"unknown" category contribute to the problem? Based on CURRENT use reporting to the 
SWRCB, how much of the recorded drawdown (problem) is attributable to known (reporting) 
diverters? Similarly, could known and compliant diverters alone cumulatively have this 
potentially undesirable impact? If not, then it seems to me that the current reporting system 
(with some technologically appropriate improvements) is a sufficient WDMP, and that 
identification and enforcement within the unknown/un reported category is potentially a more 
effective (and equitable) solution.  (Richard Schaefers, Mendocino Vineyard Company) 

 

Response:  The Board has held several workshops and stakeholder meetings over the past 
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years and considered all information regarding the growers’ beneficial use of water for frost 
protection and the risk to salmonid mortality from the cumulative diversion for frost protection.  
Based on that public process, the Board determined the proposed regulation is the appropriate 
recommended alternative. 
 
For this proposed regulation, the Board did not rely on its known water right information to 
identify the acreage frost protected with the Russian River watershed because many diversions 
from the watershed utilize groundwater.  Therefore, the Board’s analysis is not restricted to 
authorized water rights. 
 
The Board has separate authority to investigate potentially unauthorized diversions and use of 
water.  All existing diversions using water for frost protection are subject to existing law and the 
proposed regulation does not authorize any actions to the contrary. 

 
Comment 1.3.34:  A water demand management person, or body, must be completely 
independent of agricultural interests. The growers can participate only to the extent the 
independent water demand management person, or entity, deems necessary for informational 
purposes. Subjecting the management of the water to a stakeholder process is tantamount to 
continuing to place the protection of the last salmon and steelhead behind the interests of a 
politically powerful well-funded lobby. This is the current problem, and it is opposite of what is 
required to satisfy current law. The Board is not well suited to be the final arbiter of what makes 
up a satisfactory demand management plan. Independent or Resource Agency professional 
staff is much better suited to verify that individual or cumulative impacts of demand are 
acceptable.  (Larry Hanson, Northern California River Watch) 

 
Response:  The Board disagrees that the governing body managing the WDMP must be 
independent of agricultural interests.  The Board retains authority to initially approve a WDMP, 
and can require any changes to a WDMP.  Using a local governing body, including agricultural 
interests to work with growers is effective use of non-state resources and allows Board 
resources to be used for monitoring for compliance.   

 
Comment 1.3.35:  Identification of the problem makes solving it much more straightforward. 
The opportunity now exists to incorporate the best available science and information gained 
over the intervening 40-years into a proper accounting of water use. By requiring meaningful 
data in WDMPs, there is the potential to create credible water budgets and to achieve 
substantial protections in a timely manner.  (Kimberly Burr, Northern California River Watch) 

 

Response:  Comment noted. 

 
Comment 1.3.36:  Under Section 862 (b) and (c), the regulation must state, in order to make 
clear that the state's past practice of only accounting for known legal diversions is not what is 
being proscribed, that calculation of cumulative diversion rate must utilize reliable estimates of 
riparian uses, known illegal diversions, and reasonably foreseeable unauthorized diversions in 
the subject watershed. Such disclosure on the part of diverters will increase the accuracy with 
which the SWRCB and the resource agencies design protection levels. A meaningful analysis 
of all diversions will result in more accurate calculation of water budgets in critical habitat areas. 
Water budgeting based only on known legal diversions is a tragically failed model and not 
supported by science. There is abundant information available, and it must be provided to the 
SWRCB by the diverters in any analysis of cumulative diversion rates. For example, diverters 
often know or can easily learn about the amount of cultivated acreage in a specific sub-
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watershed. Diverters must be required to utilize GIS, personal knowledge, and state and county 
records when conducting the inventories of ownerships that may need water for frost 
protection. Such information is basic to an adequate analysis of cumulative diversion rate.  
(Kimberly Burr, Northern California River Watch) 

 
Response:  For this proposed regulation, the Board did not rely on its known water right 
information to identify the acreage frost protected with the Russian River watershed because 
many diversions from the watershed utilize groundwater.  Therefore, the Board’s analysis is not 
restricted as suggested by the comment and any further disclosure is not necessary. 
 
The proposed regulation’s requirements for the information submitted for a WDMP inventory 
provides necessary grower information.  The Board has its water right information to check for 
known water rights.    

 
Comment 1.3.37:  Will a water demand management plan (WDMP) ensure that no more listed 
species will be sacrificed for frost protection activities? If not, why not? Are best management 
practices adequate to avoid take? If not, why not? (Larry Hanson and Jeff Miller, Northern 
California River Watch) 

 
Response:  Unfortunately, the proposed regulation, nor any other action taken by the Board, 
can ensure that no more listed species will be sacrificed.  Mortality to listed species can result 
from causes other than frost protection diversions.  Causes may be unrelated to the diversion of 
water.  The propose regulation will however, require that diversions of water for frost protection 
in the delineated geographic area and during the delineated time period be managed to prevent 
salmonid stranding mortality. 

 
Comment 1.3.38:  Diverters must be required to show that no potential cumulative impacts will 
result from their operations in "dry" and "critically dry" years. These are the exact times that 
Kondolf and Moyle warned about in 2001, when the temptations to exceed safe diversion 
amounts in order to protect capitol investments are very strong. These real pressures must be 
fully anticipated and planned for. Growers will benefit from making the appropriate 
management changes now.  (Kimberly Burr, Northern California River Watch) 

 
Response:  The proposed regulation provides that stream stages be identified that will prevent 
salmonid stranding mortality in consultation with NMFS and DFG.  This determination would 
apply in all types of water years and could be variable for the type of year. 

 
Comment 1.3.39:  The WDMP §862 (c) must require diverters and appropriators to show a 
valid water right to use and store the state's waters. A WDMP that implicitly provides 
permission i.e. requires no proof of a water right, to continue an illegal or unauthorized 
diversion is improper. It is unfair to legal water rights holders and continues to place 
trespassers on the state's water above the protection of federally listed species.  (Kimberly 
Burr, Northern California River Watch) 

 
Response:  The proposed regulation does not authorize or condone the unauthorized 
diversion and use of water.  The Board has records of all known basis of right for surface 
diversions, and retains its separate authority to prevent the unlawful diversion and use of water. 

 

Comment 1.3.40:  The proposed regulation lacks the transparency necessary for effective 
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enforcement. Delayed reporting §862 (c) (5) unnecessarily squanders the ability of the SWRCB 
to carry out its mandate and to prevent harm to listed species. Adequate monitoring, as 
determined by the science applied by the resource agencies with expertise in fisheries 
protection, must be required and made publicly accessible in real time. The resource agencies 
have been calling for transparency for at least two years. It is an important part of an effective 
approach aimed at obtaining the compliance necessary to bring the last of the once magnificent 
coho and steelhead back from the brink of extinction. The likelihood of success, for which we all 
strive, increases substantially by requiring timely and meaningful monitoring. In addition, the 
public must receive Notice of all WDMPs submitted for approval §862 (b) with a reasonable 
opportunity to comment.  (Kimberly Burr, Northern California River Watch) 

 
Response:  The proposed regulation has transparency.  The annual reporting requirement of 
the proposed regulation, including submittal of all stream monitoring data and diversion 
reporting data is transparent.   

 
Comment 1.3.41:  The individual or governing body, in which administration and enforcement 
powers will be vested, is not described. Such a person or entity must be independent of 
industry. Private mutual benefit corporations, Resource Conservation Districts, and the local 
governments do not qualify.  (Kimberly Burr, Northern California River Watch) 

 
Response:  The proposed regulation envisions that the individual or governing body identified 
to manage the WDMP will be selected by the growers.  The proposed regulation does not 
prohibit any individual, corporation, or governing agency from becoming the governing body. 
 
Enforcement authority for the proposed regulation is held by the Board.    

 
Comment 1.3.42:  The following are some changes that can be made to limit the effects of this 
regulation without impairing its effectiveness: (1) Extend the deadline date to March 14, 2013. 
Based upon Exhibit V, obtaining the necessary permits to install the stream gauges takes a 
minimum of one year. (2) Enroll all water diverters, including domestic and municipal, into the 
program.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California 
Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; 
Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  The commenter recommends a deadline date for the proposed regulation be 
expanded to 2013 to limit the effects of the proposed regulation without impairing its 
effectiveness.  Delaying implementation of the proposed regulation by one year will delay its 
effectiveness should 2012 be a high demand frost year. The proposed regulation provides for a 
schedule of implementation of a WDMP with an inventory to be completed within the first year.  
Specifying a deadline date of March 14, 2013, would not be more effective, if existing local 
efforts become an approved WDMP, or if smaller WDMPs are immediately initiated. 
 
The commenter identifies that a minimum of one year is required to get necessary permits for 
stream gage installations.  The economic analysis for the proposed regulation assumes that the 
stream gage monitoring installation would be staged over three years.  The analysis also 
identified that two types of gages could be installed, and the water level logger type of gages 
can be installed without alteration of the stream channel. 
 
If the proposed regulation was to enroll all water diversions, including domestic and municipal, 
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as proposed by the commenter, such inclusions would expand, not limit, the effects of the 
proposed regulation. 

 

Topic 1.4 Regulation Approach - Governing Body 

 
Comment 1.4.1:  The Sonoma County agencies have approved dozens of projects even 
though competent scientific evidence clearly showed that regulatory responsibility required the 
rejection of the projects submitted. To put local regulators in charge of SWRCB’s water and 
salmonid protection plan (when river, stream and groundwaters are used to avoid frost damage 
to grapes) is self-defeating as Sonoma County agencies have long-served as the lackey, "yes 
man" apologists for the very worst aspects of the vast wine industry of Sonoma County. The 
agencies of Sonoma County have been tested as environmental watchdogs, and they have 
failed miserably.  (Jim Doerksen and Stephen Krimel, Save Mark West Creek) 

 
Response:  Comment noted.  Pursuant to the proposed regulation, WDMPs must be approved 
by the Board and the Board can require any changes to a WDMP.  The ultimate authority 
remains with the Board and has not been delegated to the individuals or governing bodies 
administering the WDMPs. 

 
Comment 1.4.2:  SMWC emphatically urges the Board to maintain control over (1) which is the 
lead agency, and (2) efforts by other responsible agencies, private concerns, etc., to take 
control of the project and plan. The future existence of fish life in the Russian River watershed, 
and more specifically the upper Mark West Creek, is in the balance of the success of the Frost 
Protection Plan. In years of dealing with Sonoma County agencies in matters of similar 
concern, SMWC has yet to find a local agency we consider honest, committed and not co-opted 
by corporate winery interests.  (Jim Doerksen and Stephen Krimel, Save Mark West Creek) 

 
Response:  Comment noted.  Pursuant to the proposed regulation, WDMPs must be approved 
by the Board and the Board can require any changes to a WDMP.  The ultimate authority 
remains with the Board and has not been delegated to the individuals or governing bodies 
administering the WDMPs.  The Board has the authority to monitor for compliance and enforce 
against any unreasonable use of water under the proposed regulation. 

 
Comment 1.4.3:  The State of California must recognize the authority of fisheries regulators 
who are doing their best under extremely challenging circumstances to protect biological 
resources habitat. It should also be noted that elected officials in the County of Sonoma have a 
predictable history of favoring the concerns of the vineyard industry over natural resource 
protection and cannot be relied upon to craft their own regulations on this issue. A water 
demand management program sounds good on paper, but it is unclear whether good intentions 
at sound science will translate into actual protection of streams and waterways that are home to 
wild salmon, steelhead trout and other aquatic species in the "wine country" formerly known as 
the Redwood Empire! (Maria Potter) 

 
Response:  Comment noted.  The proposed regulation currently provides that both NMFS and 
DFG must be consulted for determination of stream stages that are needed to prevent salmonid 
mortality and for the risk assessment process.  Consultation with the fishery agencies allows for 
collaboration between the diverters, NMFS, and DFG so that sound science can be applied to 
practical solutions that translate into protection of the resource.  
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Comment 1.4.4:  CSPA is concerned that "governing bodies" will not enforce requirements. 
Growers are often reticent or simply unwilling to report other growers.  (Chris Shutes, California 
Sportfishing Protection Alliance) 

 
Response:  The annual report required by the regulation requires the governing body to report 
any instances of noncompliance with the WDMP or with a corrective action plan.  The proposed 
regulation is clear as to the Board’s authority to enforce against those who do not comply with 
the WDMP. 

 
Comment 1.4.5:  Does the state consider a local grape industry-effort, involving the creation of 
a private mutual benefit corporation to gather monitoring data, an alternative or partial 
alternative to the state regulation? If so, on what basis would the state involve an industry 
whose aim is to defeat the state regulation, which fights against reasonable ground water 
management, and that pressures regulators and politicians to prevent meaningful regulation of 
water use for habitat needs? Will the state regulation rely on local government to implement 
any portion of the regulation? If so, on what basis would this be justified? Will the state 
regulation rely on any local government enforcement of the regulation? If so, on what basis 
would this be justified? Does the state regulation delegate or carve out a role for local 
government participation in regulation of water use for frost protection activities? Does the state 
regulation uphold the principle of public participation in environmental review at the earliest 
possible phase of the permit process? Does the state regulation provide for comprehensive 
real-time publicly accessible stream monitoring data? The regulation of stream flow in salmon 
streams in the near future is of course of critical concern for the endangered coho, which have 
fallen to record-low population numbers in the central California coast - some have estimated 
that remaining spawning coho are less than 800 fish (Sonoma West Times and News, 
November 10, 2010).  (Larry Hanson and Jeff Miller, Northern California River Watch) 

 
Response:  Local growers have demonstrated that a local program can be effectively 
organized and implemented.  The Sonoma County Frost Ordinance demonstrates that local 
agencies can implement many portions of the components of the proposed water demand 
management program (WDMP).  The Board believes that if required by the Board, the growers 
will effectively implement the necessary components of the WDMP and report its progress to 
the Board.  The Board also retains the authority to require changes to any WDMP and the 
proposed regulation is clear as to the Board’s authority to enforce against those who do not 
comply with the WDMP.  
 
The proposed regulation does not provide for enforcement by the governing body or by any 
local governmental agency.  Authority for enforcement of violations of the regulation is solely 
retained by the Board.  Any current authority of Sonoma County or other governmental 
agencies is neither enhanced nor restricted by the proposed regulation.  
 
The Board considered requiring real-time reporting of all data and the public posting of such 
data but the economic cost of real-time posting of data was found excessive for the limited 
benefits obtained from that requirement.  The proposed regulation requires the governing body 
to monitor stream stage data every 15 minutes and gather growers’ hours of operation and 
volume of water diverted for each frost event.  That data would be available to the governing 
body to assess risks and consider corrective actions on a timely basis.  The proposed 
regulation provides that the Board would receive all of this data by September 1 of each year, 
and the Board’s records are available for public review and analyses before the next frost 
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season.   

 
Comment 1.4.6:  The WDMP concept relies heavily upon a local governing body or individual 
for administration and implementation. The qualifications, independence, structure, 
accessibility, funding, among other important information has not been developed in the 
regulation and leaves large gaps in the WDMP structure undermining its ability to be timely, 
effective, and protective. Local administration and implementation of a frost regulation is far 
from the best strategy for avoiding harm to listed species. This is demonstrated by the 
minimization of frost problems by the local Farm Bureaus, the local Wine Institute, the Russian 
River Flood Control and Water Conservation District, large numbers of local growers that insist 
the problems of the fish are caused by nature, the large number of growers that resist 
regulation at all, and the code of silence among the growers that perpetuates a diversion 
problem that could otherwise be solved. There is no need for a local stakeholders group to 
administer the regulation. This is a state issue and can be administered economically by 
requiring real time publicly accessible monitoring prior to diversion for frost. Such a structure 
costs the state virtually nothing, places the costs on the appropriate parties, and opens up the 
process in order that success is not dependent upon whether or not the state is well funded or 
is in a funding crisis.  (Larry Hanson, Northern California River Watch) 

 
Response:  Pursuant to the proposed regulation, Water Demand Management Programs 
(WDMP) must be approved by the Board and the Board can require any changes to a WDMP.  
The ultimate authority remains with the Board and has not been delegated to the individuals or 
governing bodies administering the WDMPs.  Using a local governing body, including 
agricultural interests to work with growers is effective use of non-state resources and allows 
Board resources to be used for monitoring for compliance. 
 
The Board considered requiring real-time reporting of all data and the public posting of such 
data but the economic cost of real-time posting of data was found excessive for the limited 
benefits obtained from that requirement.  The proposed regulation requires the governing body 
to monitor stream stage data every 15 minutes and gather growers’ hours of operation and 
volume of water diverted for each frost event.  That data would be available to the governing 
body to assess risks and consider corrective actions on a timely basis.  The proposed 
regulation provides that the Board would receive all of this data by September 1 of each year, 
and the Board’s records are available for public review and analyses before the next frost 
season.   

 

Topic 1.5 Regulation Approach - Stream Stage Monitoring 

 
Comment 1.5.1:  The regulation being offered by the SWRCB is not necessary because the 
regulation, in its current form, is not workable. The methodology and the requirements imposed 
show that they were drafted by someone with little scientific understanding, and the data 
collected, if the methods required by the SWRCB are employed, will be worthless. Some of 
these methods are described on pages 6 and 7 of the Statement of Reasons. These pages 
describe the method to be used when preparing the stream stage monitoring program. 
Generally, this method depends upon the placement of stream flow gauges in numerous 
locations where NMFS determines a potential for stranding could occur. This approach requires 
site specific transects at potential stranding locations and stream flow gauging. While the 
Statement of Reasons and the regulation discuss establishing a stream stage monitoring 
program, the site specific transect approach will require that the gauge be at the transect site. 
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Otherwise the stream stage stations will need to be rated for discharge as are most stream flow 
gauging sites. This additional work will easily increase the costs of the gauging by 100%. 
Furthermore, it is highly unlikely that these locations will have the features required to produce 
reliable high quality stream flow datasets. (Jesse Barton, Gallery and Barton Law Corporation; 
Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; Whispering Oak 
Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; 
Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  The stream stage monitoring program in the proposed regulation requires the 
governing body to determine the locations of critical reaches and associated gage sites to 
monitor the stream stage at a location where data can be correlated to the stream stage at the 
critical reach. The economic analysis supporting the proposed regulation includes a $16,700 
cost per gage for a study to determine the protective levels at each gage.  The cost estimate for 
the study includes the site specific transect measurements, determination of protective stage at 
the critical reach, and the correlation of that stage to the stage at the gage site.  The economic 
analysis also includes a separate installation cost for each gage.  Furthermore, NMFS and DFG 
will assist the governing body in making these determinations and site selections.  Contrary to 
the commenter’s assertions the estimated costs are reasonable based on the expected scope 
of work.  
 
The majority of the gages are anticipated to be placed in the Russian River tributaries or the 
headwater reaches of the mainstem.  In general tributary and headwater reaches have higher 
frequencies of mesohabitat types per mile than large rivers.  This results in a higher number of 
locations where the morphological features necessary to reliably measure stage exist as 
compared to locating USGS rated gages on large rivers, such as the mainstem of the Russian 
River.  Contrary to the commenter’s assertion it is likely that gage sites can be located in close 
proximity to the critical stream reaches and be reliably correlated to measure stage. 

 
Comment 1.5.2:  Page 6 of the Statement of Reasons requires a detailed site-specific 
approach “for determining the stream stage that would prevent stranding mortality on gravel 
bars, side channels and pocket pools along river margins.” This approach requires site specific 
transects at potential stranding locations and stream flow gauging. If this level of site specific 
evaluation is required to demonstrate stranding potential, how is it that NMFS can judge this 
feature of the Russian River channel with no site specific field work? Further, how is it that 
NMFS can determine stranding potential using GIS layers with a 10-meter resolution? (Jesse 
Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau 
Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; 
Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm 
Bureau; Napa County Farm Bureau) 

 
Response:  Comments that do not address the DEIR, proposed regulation, or Initial Statement 
of reasons do not need to be addressed here.  The use of the NMFS GIS layer titled “Potential 
Stranding Sites” in the DEIR and Economic Analysis is adequately described in the related 
documents and addressed in multiple responses in this document. 

 
Comment 1.5.3:  In alluvial reaches [of tributaries], the method of defining transects and 
stream stage to avoid stranding [in the Initial Statement of Reasons] does not include surface 
and groundwater interactions or river stage, all essential features affecting stream stage. It is 
very likely that even if all vineyard use of water for frost control could be stopped, stream flow 
could still be interrupted and fish stranded due to these preexisting conditions. The regulation 
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and EIR need to recognize that the Russian River system has geomorphic features and non-
agricultural water uses which also affect stream flow and that changes to frost water uses will 
not ensure the idealistic flow regime described in the EIR. (Jesse Barton, Gallery and Barton 
Law Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; 
Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo 
Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm 
Bureau) 

 
Response:  Natural stranding, due to the natural recession of seasonal flows, occurs each 
year.  However, diversions for frost protection can create an unnatural flow recession that can 
be detected through monitoring.  (See Deitch et al, 2009.)  In addition, Mr. Deitch’s July 5, 2011 
comment letter explicitly recognizes that “Continuous data collection and monitoring are 
necessary to establish whether changes in streamflow occur because of frost protection use.”  
This is consistent with the proposed regulation. 
 
The objective of the proposed regulation is to prevent stranding mortality to salmonids due to 
the cumulative instantaneous effect of diversions for frost protection.  Habitat conditions for 
salmonids will improve, during the frost season, through coordination and management of 
diversions and maintenance of a protective stream stage that protects salmonids from 
incidences of stranding due to frost protection activities.   

 
Comment 1.5.4:  The regulation is asking for diverters of frost water to be transparent in any 
monitoring that occurs. This transparency needs to work both ways. Currently, it seems that the 
monitoring is being used for enforcement purposes only without actually analyzing the best 
locations for gauging to occur for the fishery. The gauges that were placed in the tributaries in 
the Upper Russian River by NMFS and the SWRCB were not discussed with the RRFP and 
often were placed in stream conditions not conducive to quality control standards. The gauges 
placed in the Upper Russian River were monitored by diverters during the 2011 frost season 
and there were no obvious signals seen that showed frost protection having a negative impact 
on the stage of the tributary. If additional monitoring is to take place it needs to be done to 
develop a base line to determine the scope of the "problem" and to determine what the flows 
and stage levels need to be to support the various stages of the salmonid life cycle. Monitoring 
for the sake of monitoring is not going to benefit the fishery and will only create unnecessary 
financial burden on the agricultural industry. (Mike Anderson, Mendocino County Farm Bureau) 

 
Response:  The proposed regulation provides transparency of data for growers and the Board.  
The selection of stream stage monitoring gage type and location pursuant to the proposed 
regulation is to be made under consultation with the NMFS and DFG and specifically for the 
purpose of assessing the risk of salmonid stranding mortality caused by frost diversions.  
Because frost diversions vary in occurrence and intensity each year, baseline conditions can be 
identified during those years of limited frost.  The governing body should take advantage of the 
stream gages installed by other parties to assess existing conditions.  It should be noted there 
is no assurance of the quality of the data from those gages, or that those gages will remain 
installed. Board staff did install stream gages in both Mendocino and Sonoma County to 
monitor stream stage conditions of tributaries during the 2011 frost season.  The Board has 
enforcement authority and will continue to investigate instances of unauthorized diversion and 
waste and unreasonable use.  Curtailment of unauthorized diversions for frost protection uses 
should assist the governing bodies in identifying and prioritizing corrective actions that may be 
need in affected reaches.  
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Monitoring is not being required “for the sake of monitoring.” 

 
Comment 1.5.5:  Critical Stream Stage analysis is appropriate.  (Alan Levine, Coast Action 
Group; Larry Hanson, Northern California River Watch) 

 

Response:  Comment noted. 

 
Comment 1.5.6:  I would suggest that NMFS, DFG, and the SWRCB work towards a definition 
of what a "Comprehensive" monitoring program might look like - while making sure that such a 
program uses protocol that will provide useful results and that all monitoring data be available 
to responsible agency and the public on a real time basis. Validation of such a 
"Comprehensive" Monitoring Program must assure consistency with State Water Resources 
Control Board Policy for Maintaining Flows In Northern California Streams. Such process and 
consistency considerations should be considered by the EIR process. Please note that any 
local rule making would be subject to requirements of CEQA - with participation by the State 
Board. As a precondition to diversion, there should be real time flow stage monitoring and 
pump timing monitoring with public and agency access to the data. Any monitoring plans 
submitted by growers, groups of growers, or any County or Agency shall be assessed as to its 
effectiveness and transparency. (Alan Levine, Coast Action Group; Larry Hanson, Northern 
California River Watch) 

 
Response:  The proposed regulation provides the elements necessary for a stream monitoring 
program and an inventory of frost diversion systems.  The proposed regulation also requires the 
governing body to perform an annual assessment of the risk to salmonid mortality based on 
these data sets and any other pertinent information in consultation with NMFS and DFG.  The 
Board will receive an annual report with all the data and can make an independent 
determination and make recommended changes.  This is a comprehensive monitoring program. 
 
The proposed regulation applies to all diversions of water for frost protection, including 
hydraulically connected groundwater, regardless of basis of water right.  The Instream Flow 
Policy only applies to applications to appropriate water by permit, or petitions for change of 
permits and licenses issued by the Board.  Additionally the Instream Flow Policy criteria only 
allows for a season of diversion of December 15th through March 31st.  The regulation applies to 
frost diversions from March 15th through May 15th.  Consequently, the proposed regulation does 
not need to assure consistency with the Instream Flow Policy.   

 
Comment 1.5.7:  The regulation charges NMFS and the California Department of Fish and 
Game (CDFG) with the task of consulting with organized groups of winegrape growers to 
determine the stream stage that should be maintained to prevent stranding mortality beyond 
natural background levels. Our intent is therefore to provide technical assistance that effectively 
defines a site-specific stream flow regimen that will approximate a natural hydrograph when 
hydrologic conditions are conducive to stranding. This recommendation will likely begin with 
determining the upper flow limit that defines "conducive conditions". To do this, we will examine 
the stream flow record during the most recent spawning season to estimate the maximum 
elevation in the stream reach where redds could have been successfully constructed. We will 
also consider habitat conditions such as low gradient channel benches and the distribution of 
spawning habitat. This threshold will define the flow above which limits to diversions can be 
substantially relaxed. Below that flow, the goal will be to avoid any exacerbation of background 
stranding while allowing for limited water diversions. The result will be a recommendation that 
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scales diversions to flow conditions and minimizes cumulative acceleration of the flow 
recession limb. For example, limiting diversions to a percentage of instantaneous flows would 
prevent abrupt drops in stage while allowing for greater volumes of water to be diverted with 
higher flows. (Rodney McInnis, National Marine Fisheries Service) 

 

Response:  Comment noted. 

 
Comment 1.5.8:  With any management recommendation, there is always a risk that 
unintended harm to the resource in this case salmonids may still occur. It is therefore essential 
to adequately monitor relevant conditions and modify the management parameters to refine the 
recommendation. The take of endangered species is not authorized or implied with the State 
frost consultation process. If take is likely to occur, diverters should seek federal permits to 
authorize such activity per Section 10 of the federal Endangered Species Act. (Rodney 
McInnis, National Marine Fisheries Service) 

 

Response:  Comment noted. 

 
Comment 1.5.9:  Page 4 of the draft regulation under Section C4 Corrective Actions, contains 
the following sentence: "Corrective actions also may include revisions to the number, location 
and type of stream stage monitoring gages, or to the stream stages considered necessary to 
prevent stranding mortality," As stated, these revisions would be made by "the governing body, 
in consultation with the diverters". We are willing to consider changes to the location and type 
of stream gages, such as phased or prioritized approaches. However, it is unacceptable to 
NMFS because it allows protective stream flow recommendations to be changed without input 
from resource agencies: We therefore request that language to be omitted or that NMFS and 
CDFG be consulted on any revisions. (Rodney McInnis, National Marine Fisheries Service) 

 
Response:  The commenter is misinterpreting sudivision (c)(4) of the regulation.  Corrective 
actions related to the stream stage monitoring program must meet all requirements detailed in 
subdivision (c)(2), which includes consultation with NMFS and DFG. 

 
Comment 1.5.10:  Develop Specific Diversion Criteria and Stage using Results from Monitoring 
Results. The DEIR and proposed regulation do not define what “a reduction of stream stage 
that causes salmonid stranding mortality” actually is. The Board’s Draft EIR acknowledges that 
protective stream stage information is not currently known and varies from stream to stream. 
(DEIR p. 15.) The Board is correct that information will be obtained through studies of actual 
streams conducted by the growers. (DEIR p. 15.) The Board dedicates so little discussion of the 
stream stage stranding standard that the implication is that this information is readily known or 
ascertainable; in fact, it will require considerable study over multiple years to obtain a 
meaningful baseline of stream flow and salmonids information to even begin discussion of 
appropriate stream stage standards. Natural flow rescission and stranding, hydrogeomorphic 
factors, and non-frost diversion effects are a few of the unknown factors that are crucial for 
management of our streams. The regulation must also acknowledge that cooperative grower 
efforts are already underway to acquire the baseline information and that these efforts should 
be supported rather than impeded by conflicting requirements. Only once this baseline 
information is acquired and interpreted can we develop specific water diversion criteria. This 
substantial effort is anticipated to span a period of at least three years. (Pete Opatz, Silverado 
Premium Properties and the Russian River Water Conservation Council; Nick Frey, Sonoma 
Winegrape Commission) 
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Response:  Contrary to the commenter’s assertion the DEIR, proposed regulation, and Initial 
Statement of Reasons do adequately define and describe where, when, and how stranding 
mortality may occur.   As explained in the DEIR, proposed regulation, and Initial Statement of 
Reasons do adequately define and describe where, when, and how stranding mortality may 
occur.   As explained in the DEIR, proposed regulation, and Initial Statement of Reasons, the 
high instantaneous demand for water for frost protection may cause a rapid decrease in stream 
stage resulting in stranding mortality to salmonids.  Stranding mortality can be avoided by 
coordination or management of those diversions to reduce the instantaneous impact.  The 
stream stage monitoring program will determine and set critical stage levels, in consultation 
with NMFS and DFG, to protect salmonids from stranding mortality at stream channel features, 
such as gravel bars, side channels, and pocket pools along river margins.  Protection of 
salmonids from stranding mortality would also include maintaining a continuously wetted 
channel to prevent exposure to air and mortality of juvenile salmonids and desiccation of redds.  
This approach is consistent with Hunter’s (1992) recommendations that for all projects, 
biologists should identify a critical flow or stage to minimize stranding 
 
The Board recognizes and commends the successes of local measures enacted to date.  
However, although these accomplishments are a meaningful step in the right direction, they do 
not address the full scope and magnitude of the problem and do not obviate the need for the 
stream stage monitoring program in the proposed regulation to be implemented.  Contrary to 
the commenter’s assertion, a successful stream stage monitoring program can begin before 
baseline information is acquired and interpreted.  The identification of critical stage levels is not 
dependent on baseline monitoring.  Furthermore because frost diversions vary in occurrence 
and intensity each year, baseline conditions can be identified during those years of limited frost. 
 
The Board will also consider including in the Resolution a suggested implementation schedule 
for the first few years after the adoption of the regulation.  The Board anticipates periodic 
updates will be made to the WDMP that reflect the data and information contained in annual 
reports. 

 
Comment 1.5.11:  The WDMP must address flows in critical stream reaches that will maintain 
fish in good condition and prevent actions that could cause stranding mortality. DFG is 
generally supportive of the approach for determining stream stage that would prevent mortality 
as detailed in the draft Initial Statement of Reasons. However, it is unclear how the "inflection 
point" will correlate with specific habitat needs or whether it will result in the prevention of 
dewatering events that cause salmonid mortality. DFG and the National Marine Fisheries 
Service should be consulted when selecting transects and when determining the appropriate 
inflection point that might be considered protective. (Carl Wilcox, California Department of Fish 
and Game) 

 
Response:  The inflection point refers to the stage level at the selected transect sites where 
the reduction of wetted area versus reduction of stream stage approaches a one to one 
relationship.  This would indicate the stage level where small reductions in stage result in large 
reductions in wetted area.  However, the Board recognizes that this approach cannot be 
applied universally due to the site specific morphological features of each stream and critical 
reach.  Any methods used to determine the location of transect sites and determination of 
critical stream stage shall be developed and implemented in consultation with NMFS and DFG. 

 

Comment 1.5.12:  Flows in each stream will vary during different water year types and the 
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WDMPs may need to include development of separate inflection points for each water year. To 
achieve this, the SWRCB needs to consider that the risk assessment may require a series of 
transect locations and the need for multiple assessments to evaluate the effectiveness of the 
proposed measures. DFG staff remains available to consult with the SWRCB and the governing 
bodies to develop appropriate assessment methodology to assure that frost protection activities 
do not cause stranding mortality. (Carl Wilcox, California Department of Fish and Game) 

 
Response:  The proposed regulation requires an annual risk assessment to evaluate the 
potential for frost diversions to cause stranding mortality.  This would include reevaluating the 
critical reach location, reevaluating the critical stream stage level, and checking the stream 
stage correlation of the critical reach to the gage.  As part of the risk assessment and corrective 
actions the proposed regulation allows for a series of transect locations, determination of a 
series of critical stages, or management of the cumulative diversion rate.  The risk assessment 
and any modifications to the stream stage monitoring program shall be conducted in 
consultation with NMFS and DFG. 

 
Comment 1.5.13:  The EIR states it is required only during March 15 to May 15 and it is 
unclear that it would even regulate any frost activities related to its use, which could just as 
easily be achieved with a float switch and flow meter. If water cannot be used for frost 
protection, why does anyone need this real-time data collection system at all? This looks like 
someone's unfunded scientific experiment unrelated to the issue of frost protection and is a tax 
on the few. (T. Connick) 

 
Response:  The proposed regulation is only applicable from March 15 through May 15.  This 
season is consistent with the season of diversion of water for frost protection and certain critical 
life stages of salmonids.  The proposed regulation does not curtail the use of water for frost 
protection during this season, nor does it require real-time monitoring of diversions.  Frost 
diverters are required to participate in a board-approved WDMP that annually assesses the risk 
to salmonid mortality caused by the diversion of water for frost protection.  If the stream gage 
monitoring suggests that cumulative frost diversions may cause stranding mortality, some 
diverters will need to take corrective actions to reduce that risk. 

 
Comment 1.5.14:  The proposed frost rule is generally sound. The final Frost Rule should 
contain the following elements: Stream Gaging: The Draft Rule includes measures 
recommended by TU and many other stakeholders for a comprehensive stream stage 
monitoring program. We have several remaining concerns. We do not suggest additional 
changes to the Draft Rule at this point to address those concerns, but we do believe that there 
are important questions that have not yet been answered and will be need to be answered as 
part of the review of the WDMP. For instance, the Rule is silent on whether the gages should 
be online. It is important for most (if not all) gages to be online in real time for many reasons. 
The Rule should be about preventing harm as well as identifying problems after they occur. 
Therefore, if gage data reveals problems in the middle of the season, the governing body, the 
grower, and SWRCB need to know it and be able to respond accordingly. (Brian Johnson, 
Trout Unlimited) 

 
Response:  The Board considered requiring real-time reporting of all data and the public 
posting of such data but the economic cost of real-time posting of data was found excessive for 
the limited benefits obtained from that requirement.  The proposed regulation requires the 
governing body to monitor stream stage data every 15 minutes and gather growers’ hours of 
operation and volume of water diverted for each frost event.  That data would be available to 
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the governing body to assess risks and consider corrective actions on a timely basis.  The 
proposed regulation provides that the Board would receive all of this data by September 1 of 
each year, and the Board’s records are available for public review and analyses before the next 
frost season. 

 
Comment 1.5.15:  Comprehensive streamflow gauge data must be integral to the amendment. 
This at least must be uploaded automatically to the internet in real time.  (Chris Shutes, 
California Sportfishing Protection Alliance; Kate Wilson, Russian Riverkeeper) 

 
Response:  The Board considered requiring real-time reporting of all data and the public 
posting of such data but the economic cost of real-time posting of data was found excessive for 
the limited benefits obtained from that requirement.  The proposed regulation requires the 
governing body to monitor stream stage data every 15 minutes and gather growers’ hours of 
operation and volume of water diverted for each frost event.  That data would be available to 
the governing body to assess risks and consider corrective actions on a timely basis.  The 
proposed regulation provides that the Board would receive all of this data by September 1 of 
each year, and the Board’s records are available for public review and analyses before the next 
frost season.   

 
Comment 1.5.16:  At the previous meeting, Board Member Doduc gave the specific 
instructions to the staff that they provide clear targets for the stages, that there be a clear 
mechanism to arrive at them, and that they be based on sound science. In the revised version, 
staff has struck out the phrase "based on sound science" that was in the original version, and it 
no longer appears anywhere in the regulations. Now these targets can simply be made up. Do 
Ms. Doduc’s instructions carry no weight whatsoever? (Alfred White, La Ribera Vineyards) 

 
Response:  Contrary to the commenter’s assertion the Initial Statement of Reasons on pages 6 
- 7 describes adequate methods for selecting transect sites and determining the critical stages.  
The use of the phrase “using sound science” was removed from the regulation because that 
phrase added no more clarification or restriction to the proposed regulation.  The Board still 
intends that any WDMP developed and implemented pursuant to proposed regulation and 
submitted for Board approval be based on “sound science.” 

 
Comment 1.5.17:  The proposed frost rule is generally sound. The final Frost Rule should 
contain the following elements. Stream Gaging: The Draft Rule includes measures 
recommended by TU and many other stakeholders for a comprehensive stream stage 
monitoring program. We have several remaining concerns. We do not suggest additional 
changes to the Draft Rule at this point to address those concerns, but we do believe that there 
are important questions that have not yet been answered and will be need to be answered as 
part of the review of the WDMP. The rule is silent on whether the gages will be rated for flow, 
although the section is called "stream stage monitoring." Without a flow rating, it would be 
impossible to project how much a given diversion or set of diversions is capable of changing 
stage, so it would be impossible to assess risk. (Brian Johnson, Trout Unlimited) 

 
Response:  The proposed regulation does not require that each stream gage be rated for flow.  
Once the stage determined to prevent salmonid stranding mortality is determined in 
consultation with NMFS and DFG, the diverters would be aware of the stage that needs to be 
maintained.  There would be no need to determine the flow at the gage, unless the protective 
level is determined to be too restrictive on frost diverters, and in consultation with NMFS and 
DFG a lower stage is identified with a limitation on the rate of reduction in stage.  In such 
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circumstances a flow rating at the gage would likely be necessary as a corrective action. 

 
Comment 1.5.18:  The proposed frost rule is generally sound. The final Frost Rule should 
contain the following elements. Stream Gaging: The Draft Rule includes measures 
recommended by TU and many other stakeholders for a comprehensive stream stage 
monitoring program. We have several remaining concerns. We do not suggest additional 
changes to the Draft Rule at this point to address those concerns, but we do believe that there 
are important questions that have not yet been answered and will be need to be answered as 
part of the review of the WDMP. The Rule could be interpreted to indicate that there is a single 
stage that must be maintained to prevent stranding. In fact, stranding is a function of both stage 
and the rate of change of stage. While it is true that fish are more vulnerable to stranding at 
certain levels of stream stage, the management program might do better to focus on 
maintaining acceptable changes in stage at different flows rather than maintaining a single 
minimum stage. (Brian Johnson, Trout Unlimited) 

 
Response:  During consultation with NMFS and DFG to determine the stream stage that will 
prevent salmonid stranding mortality for a particular stream reach, it is possible that the stage 
determined to be protective will be too restrictive on frost diversions.  Further consultation can 
provide for a lower stage provided cumulative frost diversion rates are more closely monitored 
to restrict the rate that stream flow is reduced as a result of frost diversions.   

 
Comment 1.5.19:  The proposed regulation is incomplete in every meaningful way. Section 
862 (b): The most critical aspects of this paragraph, the stream stage and the composition and 
operation of the "governing body," are completely undefined. This results in a near complete 
lack of guidance for compliance and a lack of guidance and clarity on nearly every issue 
attendant to the regulation, such as the placement, implementation and operation of the stream 
gauge network. In addition, the methodology for determining target stream stages, a 
methodology which would be the basis of any punitive or corrective action directives to 
landowners, is only vaguely described in the Draft Initial Statement of Reasons and is full of 
qualifying terms and comments that completely undermine the ability to read and meaningfully 
understand what is actually being presented in the regulation. This leads to the possible 
conclusion that the regulation is being kept purposefully vague to at this stage to limit criticism 
and scrutiny from those that it seeks to regulate. (Pete Downs, Jackson Family Wines) 

 
Response:  Contrary to the commenter’s assertion, the proposed regulation and Initial 
Statement of Reasons adequately define the composition and operation of the governing body.  
The Board is providing that the growers can select an individual or governing body to develop 
and manage their diversions under a WDMP consistent with the proposed regulation.  Success 
of the governing body’s ability to satisfy the requirements of a WDMP is dependant upon 
grower cooperation. The Board and not the governing body will enforce the proposed 
regulation. 
 
Contrary to the commenter’s assertion, the Initial Statement of Reasons and DEIR describe 
adequate methods for selecting transect sites, selecting gaging sites, and determining the 
critical stream stage to be monitored at these sites.   

 
Comment 1.5.209:  The proposed regulation is also unclear in regard to the standard or 
standards which will be employed to achieve the objective of "preventing stranding mortality" or 
"preventing harm to salmonids." The most significant problem this poses is that the SWRCB 
has apparently rejected the existing science (namely the Hunter criteria from the 2000 
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Biological Assessment for the Operation of Warm Springs Dam and Coyote Valley Dam and 
elsewhere), without any clear indication of the standard that will replace it (or, for that matter, 
why some different standard is needed, if such is the case). It is likely that the reason no such 
standard has been set is because there has been no appropriate factual inquiry. In addition to 
the due process problems such a failure presents (described below), this presents the practical 
problem of requiring compliance to achieve an objective without any idea of what measure will 
be used to determine whether that objective has been achieved. Adding to the uncertainty 
regarding what standard or objectives are expected, the Fact Sheet, in answer to the question 
"Why are frost protection regulations necessary on the Russian River?" answers that it is 
because frost diversions "can lower stream levels to the point fish become stranded," This is 
strange because it is not clear that the alleged problem was a "point," but rather was a "rate of 
change." Clarification is needed here. (Jack Rice, California Farm Bureau Federation) 

 
Response:  In the Russian River Biological Assessment Interim Report 1, 2000, NMFS 
determined that ramping effects are assumed to be attenuated on the mainstem Russian River 
by about 5 miles or less downstream of Coyote Dam near the Perkins Street bridge crossing in 
Ukiah.  The ramping rates referred to in the 2009 Biological Opinion of 25 cfs/hr are “Interim 
Ramping Rates” and are designed specifically for the channel characteristics from Coyote 
Valley dam to Ukiah.  They are not designed to be universally applied on the mainstem of the 
Russian River. 
 
Hunter (1992) recommends down-ramping rates of 2.54 cm/hr, based on studies on the Sultan 
River (Olson, 1990) that determined ramping rates of 2.54 cm/hr were adequate to protect 
steelhead fry.  However, Hunter notes that this determination was made in a confined river 
transect, whereas actual stranding was observed on lower gradient bars further downstream.  
Thus, the effective ramping rate at actual stranding locations in Hunter’s analysis was less than 
2.54 cm/hour.  Hunter also states that stranding increases dramatically when flows drop below 
a critical stage level, typically defined in hydropower settlements as the minimum operating 
discharge, or the upper end of a flow range where more restrictive operational criteria are 
applied.  This indicates that ramping rates alone will not protect fish from stranding mortality 
and that stage levels also play a critical role in protecting salmonids from stranding. 

 
Comment 1.5.21:  The period of allowable diversion should meet with standards set in SWRCB 
Stream Flow Maintenance Policy.  (Alan Levine, Coast Action Group) 

 
Response:  The proposed frost regulation applies to all water right types.  The Instream Flow 
Policy is only applies to applications to appropriate water by permit and petitions for changes to 
Board-issued permits and licenses.  The proposed regulation will allow continuation of the 
diversion of water for frost protection from March 15 through May 15, in compliance with the 
proposed regulation.  The Policy season, in general, does not allow diversions after March 31. 

 
Comment 1.5.22:  Rule making should encourage other solutions for controlling frost damage - 
without the need to use water.  (Alan Levine, Coast Action Group) 

 
Response:  The draft regulation does not limit the alternatives for corrective actions.  Wind 
Machines are one of the potential alternatives that would not require the use of water. 

 
Comment 1.5.23:  Russian River Frost Regulation Draft EIR Summary. Consideration of 
Alternatives (page i)- Objective (b) is described "provide transparency of diversion and stream 
monitoring data" which implies that this is not the current condition. Past, current, and future 
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frost diversions monitoring in Mendocino County has been accomplished using long-standing 
USGS gages including the West Fork of the Russian River (USGS 11461000) and the 
mainstem at Hopland (USGS 11462500). In order to improve data resolution and river 
management during frost events, the District partnered with Redwood Valley CWD and the 
Sonoma County Water Agency to install the USGS gage at Talmage (USGS 11462080). All of 
the high-quality, real-time data from these gages is publicly available online. In addition, the 
District is in the process of updating all District PODs to state of the art data logging, telemetry-
equipped meters. The District spent over $50,000.00 in upgrades in 2010, and has budgeted 
an additional $40,000.00 for FY2011-2012. (Lee Howard, Mendocino County Russian River 
Flood Control and Water Conservation Improvement District) 

 
Response:  Comment Noted.  Board staff acknowledges that flow data for the mainstem of the 
Russian River is maintained by the USGS and that data is publicly available on the USGS 
website.  The Department of Water Resources also displays the USGS gage data on its CDEC 
website but the Department’s data is not checked for accuracy.  Diversions by customers to the 
Mendocino County Russian River Flood Control and Water Conservation Improvement District 
are also measured and maintained by that District, but diversion data for tributaries and non-
customers is not readily available.     

 
Comment 1.5.24:  Once it makes these disclosures [described in Government Code sections 
11350 and 11346.5 (a)], the SWRCB must then consider alternatives that reduce or exempt the 
monitoring and reporting impacts on businesses and private persons. There are many 
alternatives that can reduce these costs: Reduce the required number of stream gages. 
Requiring that each and every tributary be gaged is overkill, especially when there may be no 
diversions on a certain tributary. The SWRCB should identify sensitive tributaries as part of an 
instream study as a first step, gage them, and then if necessary expand the program to include 
others. (Jesse Barton, Gallery and Barton Law Corporation) 

 
Response:  The proposed regulation does not require that each and every tributary be gaged.  
The economic analysis performed in support of the proposed regulation identified the potential 
tributaries that will likely need monitoring due to the presence of salmonids.  The selection and 
type of stream gages is made by the governing body in consultation with the NMFS and DFG. 

 
Comment 1.5.25:  Page 6 of the Statement of Reasons requires a detailed site-specific 
approach “for determining the stream stage that would prevent stranding mortality on gravel 
bars, side channels and pocket pools along river margins.” This approach requires site specific 
transects at potential stranding locations and stream flow gauging. If this level of site specific 
evaluation is required to demonstrate stranding potential, how is it that NMFS can judge this 
feature of the Russian River channel with no site specific field work? Further, how is it that 
NMFS can determine stranding potential using GIS layers with a 10-meter resolution? (Jesse 
Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau 
Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; 
Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm 
Bureau; Napa County Farm Bureau) 

 
Response:  Comments that do not address the DEIR, proposed regulation, or Initial Statement 
of reasons do not need to be addressed here.  The use of the NMFS GIS layer titled “Potential 
Stranding Sites” in the DEIR and Economic Analysis is adequately described in the related 
documents and addressed in multiple responses in this document. 
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Topic 1.6 Regulation Approach - Diversion Monitoring 

 
Comment 1.6.1:  The minimal requirement of real-time accessible monitoring as part of a 
Water Demand Management Plan is essential. Among the limited alternatives provided, 
Alternative Five, the regulation plus real-time publicly accessible monitoring, combines this 
essential tool with the draft proposed regulation. Such a requirement is feasible, of minimal 
expense, does not in and of itself disrupt frost protection activities, and is a preferred alternative 
to the regulation alone. Alternative Five best fits a robust Project Description, if there were one, 
and best achieves the purpose of the regulation. The DEIR states that real-time monitoring is 
effective at protecting rare species, the subject of this regulation. The state must not settle for 
half measures or label real-time monitoring as burdensome when "This alternative would be the 
most effective in terms of ensuring fast response to situations in which salmonids are at risk for 
mortality due to stranding. . . . This information may be used by growers to adjust diversions, 
restore stream stage, and protect salmonids as soon as the risk is identified." (DEIR p. 93). 
Various agencies and non-profits organizations (for example, California Land Stewardship 
Institute and Resource Conservation Districts) may have significant funds for meeting the 
minimal costs associated with properly monitoring and reporting diversions from critical habitat 
during times of the year when low flows are likely. (Stephen Fuller-Rowell, Sonoma County 
Water Coalition; Jim Doerksen and Stephen Krimel, Save Mark West Creek) 

 
Response:  The element of real time monitoring was considered as part of one regulation 
alternative as the commenter suggests.  However real time monitoring was not chosen as a 
requirement in large part because of cost.  The State Water Board did not want the burden of 
this cost to be required in areas where there may not be a problem.  The regulation is designed 
to require diverters in problem areas to take corrective action, which might require real time 
monitoring.  Additionally nothing should stop the various agencies and non-profit organizations 
from offering up their available funds to further the desired monitoring and reporting if that is 
something those agencies or organizations support.  The governing bodies administering the 
Water Demand Management Programs are not likely to turn away funding that would help carry 
out the Program. 

 
Comment 1.6.2:  The proposed Frost Rule is generally sound. The final Frost Rule should 
contain the following elements: Diversion monitoring and reporting: The Draft Rule includes 
measures to require growers to record the rate of diversion, hours of operation, and volume of 
water diverted during each frost event for the year, and it requires that information to be 
reported to SWRCB and be publicly available. This is critically important. The State Water 
Board and wildlife agencies, and the governing bodies all need to know not only supply 
(gaging) but also demand (diversion reporting) to develop a WDMP and to ensure compliance 
with it. Earlier drafts of the rule went further and required real time reporting of diversion data, 
which Trout Unlimited supports. While we still believe that information would be useful, we 
understand that it has been deleted in part out of concerns over cost. Trout Unlimited can 
support a final Frost Rule without real-time diversion reporting if our other concerns are 
addressed, but there are circumstances under which an annual report will not be adequate. 
SWRCB, the governing body and the wildlife agencies must have the ability to request 
diversion data on short notice if circumstances warrant. Such circumstances might include a 
case where stream gages show a signal after one frost event, weather forecasts predict a 
larger event later in the week, and the governing body and agencies want to contact growers. 
(For example, it would be helpful to know if the first event was a "worst-case" scenario in which 
all diversions that could have operated did operate, or whether only a few of them did.) 
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(Stephen Fuller-Rowell, Sonoma County Water Coalition; Jim Doerksen and Stephen Krimel, 
Save Mark West Creek; Brian Johnson, Trout Unlimited; Chris Shutes, California Sportfishing 
Protection Alliance; Kate Wilson, Russian Riverkeeper) 

 
Response:  Comment Noted.  The regulation is designed to require diverters in problem areas 
to take corrective action, which might require real time monitoring in the highest risk areas. 

 

Topic 1.7 Regulation Approach - Corrective Actions 

 
Comment 1.7.1:  The proposed Frost Rule is generally sound. The final Frost Rule should 
contain the following elements: Respect for Water Right Priorities: Many industry commenters 
have stressed the need for the Frost Rule to respect the prior appropriation system. We agree, 
and we are pleased that the final Draft incorporates changes to that effect. Of course, the most 
junior possible diverters are those who have no valid basis of right. It is unfair to legal diverters 
to allow illegal diversions to threaten the legal diverters’ ability to continue operations. For this 
reason, our prior recommendations included requiring disclosure of the basis of right as part of 
the Frost Inventory, and requiring valid water rights and Fish and Game Code permits to 
continue in good standing as part of the WDMP. We wish the Frost Rule required legal water 
rights for growers to be considered in good standing, but we believe that issue can be 
addressed in the approval of the WDMPs. Sonoma County did not include that 
recommendation in their Ordinance, but that is perhaps understandable since they are not the 
permitting agency.  (Brian Johnson, Trout Unlimited) 

 
Response:  Comment noted.  The Division of Water Rights Enforcement Section continually 
investigates illegal diversions and the authorized basis of right for a diversion. 

 
Comment 1.7.2:  Jordan Vineyard & Winery owns over 1400 acres in Alexander Valley located 
within the Russian River Watershed and proposed regulatory area. We farm approximately 225 
acres of grapes on this property. Frost protection water is critical to our ability to grow and 
cultivate wine grapes in our area. We have been proactive in our approach to frost protection 
and have used alternative methods (wind machines) in the areas of our ranch where the 
topography would allow for alternative frost protection devices. We have been using both wind 
machines (since 2005) and water for frost protection (since 1973.).  (John Jordan, Jordan 
Winery) 

 

Response:  Comment noted. 

 
Comment 1.7.3:  The proposed Frost Rule is generally sound. The final Frost Rule should 
contain the following elements: Accountability: Trout Unlimited expressed concerns over the 
previous draft that it was not always clear who would be accountable if a "corrective action" was 
not taken. Would it be the governing body or the individual grower? The final draft is much 
better in that it makes the governing body accountable for identifying corrective actions, and for 
reporting whether they were taken, and makes the grower accountable if they are not. In other 
respects, the devil will still be "in the details." (Brian Johnson, Trout Unlimited) 

 
Response:  Comment noted.  The Division of Water Rights Enforcement Section plans to 
diligently enforce the regulation that is adopted and will hold parties accountable for their 
actions or lack thereof. 
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Topic 1.8 Regulation Approach - Annual Reporting 

 
Comment 1.8.1:  Annual reporting is unacceptable. Reporting needs to be in real time and 
publicly accessible if the regulation is going to rise to the level of effectiveness demanded by 
the perilous condition of the listed species that are the subject of the regulation. As explained 
above, such monitoring and reporting is known to be the most effective at protecting the 
species.  (Stephen Fuller-Rowell, Sonoma County Water Coalition; Jim Doerksen and Stephen 
Krimel, Save Mark West Creek; Larry Hanson, Northern California River Watch) 

 
Response:  Within the Russian River watershed, there might be streams where the risk to 
salmonids is low due to flow conditions, channel morphology, or water demand.  In these 
streams real-time monitoring may not be necessary to protect salmonids from stranding and it 
would therefore be unreasonable to require all frost diverters to install real-time diversion and 
stream stage monitoring systems.  On stream systems where the frost diversion inventory, 
stream stage monitoring program, or risk assessment determines frost diverters have the 
potential to cause stranding of salmonids, real-time stream stage monitoring will occur.  The 
WDMP can choose to implement real-time diversion monitoring systems as a corrective action 
to improve forecasting of frost diversion demand, manage the rule of priority, or manage the 
rate at which the cumulative diversions affect stream stage.   

 
Comment 1.8.2:  Russian Riverkeeper urges the Board to adopt the Frost Regulation without 
further delay. In addition, we suggest the following: Both gage data and diversion data must be 
reported to the SWRCB and be publicly available.  (Kate Wilson, Russian Riverkeeper) 

 
Response:  Comment noted.  The regulation requires the submittal of a publically available 
annual report which will include gage data and diversion data.  

 
Comment 1.8.3:  The proposed regulation would: regulate all water used for frost protection in 
the Russian River Watershed including pre-1914, riparian, licensed, permitted and 
groundwater; would declare all diversions for frost protection unreasonable unless and until the 
water is diverted pursuant to a Board approved water demand management program. While we 
support efforts to insure adequate stream flow for fisheries, we believe that the proposed rule 
will require detailed data collection.  (Jim Lincoln, Napa County Farm Bureau) 

 
Response:  Comment noted.  The regulation requires adequate data collection and analysis 
that will determine where problem areas exist and lead to development of corrective actions in 
these areas. 

 
Comment 1.8.4:  Will the concerned public, intent on preventing take, be kept informed of the 
monitoring and diversions as they occur, and if so, how will that occur? (Larry Hanson and Jeff 
Miller, Northern California River Watch) 

 
Response:  The regulation requires the submittal of a publically available annual report which 
will include gage data and diversion data.  
 
Within the Russian River watershed, there might be streams where the risk to salmonids is low 
due to flow conditions, channel morphology, or water demand.  In these streams real-time 



 62 

monitoring may not be necessary to protect salmonids from stranding and it would therefore be 
unreasonable to require all frost diverters to install real-time diversion and stream stage 
monitoring systems.  On stream systems where the frost diversion inventory, stream stage 
monitoring program, or risk assessment determines frost diverters have the potential to cause 
stranding of salmonids real-time stream stage monitoring will occur.  The WDMP can choose to 
implement real-time diversion monitoring systems as a corrective action to improve forecasting 
of frost diversion demand, manage the rule of priority, or manage the rate at which the 
cumulative diversions affect stream stage.   

 
Comment 1.8.5:  Annual reporting makes it impossible for the regulatory agencies (including 
NMFS, EPA, USFWS, CDFG), other water users and other upstream and downstream water 
rights holders to effectively prevent, avoid, correct and end high, instantaneous, cumulative 
water demands from producing stranding mortality and other damages to protected fisheries 
and their critical habitats on a timely basis. Delayed reporting can and will continue to lead to 
damages to redds and instream habitat necessary for fish survival and recovery and protection 
of Public Trust resources. Compliance with the currently proposed Regulations in this respect 
could result in loss of a year class of juvenile salmonids in a particular tributary, yet there is no 
action to prevent that required. This significant adverse impact is not remedied in the 
Regulation or in the DEIR.  (David Keller, Friends of the Eel River) 

 
Response:  Initial annual reporting will alert the Board to existing problem areas and lead to 
development of corrective actions in these areas.  The annual reporting provides a necessary 
component that allows for Board review and public review of operations.  In problem areas 
more extensive real time monitoring and reporting may be necessary.  The element of real time 
monitoring was considered as part of one regulation alternative 5.  However real time 
monitoring was not chosen as a requirement in large part because of cost.  The State Water 
Board did not want the burden of this cost to be required in areas where there may not be a 
problem.  The regulation is designed to require diverters in problem areas to take corrective 
action, which might require real time monitoring in the highest risk areas.  Additionally nothing 
should stop the various agencies and non-profit organizations from offering up their available 
funds to further the desired monitoring and reporting if that is something those agencies or 
organizations support.  The governing bodies administering the Water Demand Management 
Programs are not likely to turn away funding that would help carry out the Program.  

 

Topic 1.9 Regulation Approach - Groundwater 

 
Comment 1.9.1:  The regulation makes the statement that all of the groundwater in the 
drainage is “hydrologically connected” to streams. This term is not defined particularly in regard 
to the temporal nature of the connection between groundwater and stream flow. Percolating 
groundwater in these large aquifers may be stored for months to years before reaching a 
surface stream channel. The term is vague and no one will be able to prove that a well is not 
extracting hydraulically connected groundwater unless both a spatial definition and timeframe 
are added to the regulation.  (Jesse Barton, Gallery and Barton Law Corporation; Williams 
Selyem; California Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, 
LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek 
Vineyard LP; Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  The Board will consider adding language to the regulation to clarify what is meant 
by hydraulically connected groundwater for the purposes of the regulation. 
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Comment 1.9.2:  It is unclear why “hydraulically connected groundwater” is being included in 
the regulation. Aside from the legal problems associated with this position (discussed below), 
there is no evidence, empirical or otherwise, that diversions from wells were the cause of the 
two alleged fish strandings. Generally speaking, pumping groundwater naturally results in the 
creation of a cone of depression over time around a well that ultimately reaches equilibrium. 
The time required to reach such equilibrium depends upon pumping capacity and strata 
permeability. Therefore, the effects of pumping groundwater, even from wells situated closely to 
a surface water body, are significantly less than what would be encountered from a direct 
diversion.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California 
Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; 
Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  The effects on stream stage of pumping percolating groundwater can be less than 
the effects caused by direct surface water pumping at the same rate.  However, the pumping of 
groundwater in close proximity to a surface stream to frost protect large acreage, especially 
wells that pump the subsurface stream, can have a larger effect on stream stage than a surface 
diverter frost protecting a small vineyard or orchard.  Additionally, the cumulative effects of 
pumping multiple groundwater wells can be significant. 

 
Comment 1.9.3:  Page 9 of the Statement of Reasons states that groundwater moves laterally 
from alluvial deposits to the stream channel deposits and then is discharged to the stream 
baseflow. This document further states that wells in the alluvium intercept groundwater that 
would otherwise discharge to the stream. This is a generalized and simplistic description of 
groundwater movement that is not accurate. Groundwater moves along hydraulic gradients 
formed by topographic variations and to a far lesser degree localized gradients formed by 
pumping. Therefore, it is incorrect to characterize all groundwater wells in alluvium as depleting 
streams of flow with no evidence that the groundwater basin levels are declining or 
measurements or studies showing groundwater depletion effects on stream flow. Studies 
completed by Dr. Matthew Deitch for the Russian River Property Owners Association 
demonstrated no change in stream flow in either the Russian River in the Alexander Valley or 
two local creeks during groundwater pumping for frost control (see Exhibit P).  (Jesse Barton, 
Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau Federation; 
Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms 
Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa 
County Farm Bureau) 

 
Response:  The effects of groundwater pumping on surface flows can be more complex in 
certain areas of the Russian River watershed than indicated in the Initial Statement of Reasons.  
However, the Board believes that the cumulative pumping of hydraulically connected 
groundwater contributes to reductions in stream stages in the Russian River and its tributaries.  
The draft report prepared for the Russian River Property Owners Association did not include 
any of the specific data that was used to draw the conclusions of no impact on surface flows 
due to pumping.  Locations, timing, and pumping rates for groundwater extraction in the area 
were not provided.  From the graphs provided in the draft report, it is not possible for Board 
staff to draw the conclusion that Dr. Deitch has presented.  There are other possible 
interpretations of the groundwater/surface water data. 

 

Comment 1.9.4:  The Stetson maps are identified as a source of information for determining 
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stream depletion areas. These maps do not depict groundwater basins but instead show 
surface geology. They were created by tracing areas of geologic maps onto 1:24,000 quad 
sheets. Some of the sources the geologic maps used were 1:250,000 scale, leading to 
potentially enormous error. The maps simply show alluvial deposits and there is an assumption 
that wells in these areas affect stream flow. The technical reports which accompany these 
maps, “Approach to Delineate Subterranean Streams and Determining Potential Stream flow 
Depletion Areas: Policy For Maintaining Instream Flows in Northern California Coastal Streams, 
February 28, 2008,” states that stream depletion can be overestimated when: "The stream does 
not fully penetrate the aquifer (it can lead to errors >100%); There is recharge other than from 
the stream; The water level in the aquifer falls below the bottom of the streambed." All of these 
conditions occur in most of the Russian River alluvial groundwater basins. Additionally, this 
report states, “Stream depletion resulting from pumping is not necessarily instantaneous.” The 
stated purpose of the regulation is to avoid instantaneous changes in stream stage. Therefore, 
it is clear that regulating all wells in alluvial deposits is unnecessary to avoid salmonid 
stranding.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California 
Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; 
Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  The assumptions used in the “Approach to Delineate Subterranean Streams and 
Determining Potential Stream flow Depletion Areas: Policy For Maintaining Instream Flows in 
Northern California Coastal Streams, February 28, 2008,” (Technical Memorandum) are similar 
to the assumptions used in many types of groundwater analytical solutions.  Although the 
approach can overestimate stream depletion, the magnitude of the overestimation error can be 
small for most conditions in the Russian River watershed.  There are many available 
groundwater analytical methods that could be used to evaluate the effects of groundwater 
pumping on stream stage during a frost, and the Board is not prescribing that groundwater 
pumpers use only the method cited in the Technical Memorandum. 
 
In regards to instantaneous effects from groundwater pumping, the Technical Memorandum 
also state some instantaneous or near instantaneous responses can occur from the pumping of 
water of wells that are located immediately adjacent to a stream and that are producing water 
from deposits in hydraulic connection with the stream.  Therefore, depending on many 
variables, a groundwater diversion’s effect on stream stage can be instantaneous or near 
instantaneous, and can still cumulatively contribute to a decline in stream stage during a frost 
event.   

 
Comment 1.9.5:  The legal presumptions against water diverters that are built into the Draft 
Regulation are not legally appropriate or adequate. This regulation illegally attempts to shift the 
legal burden from the State Board to the diverter to demonstrate that pumped groundwater is 
not hydraulically connected to the Russian River. Instead of basing such a hydraulic connection 
determination on scientific evidence and having the State Board shoulder this burden, any 
pumping of groundwater is presumed to be from the Russian River unless the diverter "can 
demonstrate to the satisfaction of the board" (a legally imprecise and subjective standard) that 
the groundwater is not hydraulically connected. None of these presumptions and standards is 
legally appropriate and they should be excised from the Draft Regulation.  (Paul Spaulding III, 
Farella Braun and Martel, LLP; Golden Real Estate, LLC ("Golden Vineyards")) 

 
Response:  Contrary to the assertions of the commenter, the Board has based its 
determination of unreasonableness on the facts and circumstances of this case consistent with 



 65 

case law.  The problem as currently understood is based on cumulative instantaneous demand 
for water for frost protection, necessitating a comprehensive response until further information 
is available to exempt parties whose diversions are determined to not contribute to the problem.  
At this time the information currently available supports the conclusion that the pumping of 
hydraulically connected groundwater contributes to the rapid drop in stream stage that impacts 
salmonids, and is therefore appropriate for inclusion in the regulation.  The State Water Board 
will consider modifications to the proposed regulation to clarify what is meant by hydraulically 
connected groundwater for the purposes of the regulation. 

 
Comment 1.9.6:  The record cites a 2009 survey of growers in Sonoma County which found 
85% of wells used to supply water for frost protection were pumping from depths greater than 
60 feet. The "Economic Impact of the Proposed Russian River Frost Regulation" conducted by 
Board staff is based on an assumption that wells at that depth "may not have a significant effect 
on the stage of the Russian River during the critical period. For this reason, it may be possible 
for the State Water Board to approve a WDMP that allows diverters to continue to pump from 
those wells." (Section 4.4.5, page 23). It would appear that little positive is to be gained by the 
Board adding groundwater to the regulation. Additionally, in the Statement of Reasons, it 
describes a two-part test for what water to include. On page 3 the purpose of the regulation is 
discussed and concludes either that the Board may approve a Water Demand Management 
Program or "the Board determines that a groundwater diversion is not hydraulically connected 
to the Russian River." If groundwater stays, at least the Board should provide guidance that 
recognizes and accepts the 60-foot rule used in the economic report. However, we find no data 
in the record showing how pumping groundwater impacts the instantaneous demand for water 
during frost events.  (Bob Anderson, United Winegrowers for Sonoma County; Allan Nelson) 

 
Response:  The Board’s Economic Analysis identifies that pumping of groundwater wells for 
frost protection will be accepted in a WDMP and that deeper wells may be acceptable 
corrective action alternatives to reduce the effects of surface or shallow well diversions on 
stream stage.  However, Board staff also believes that the cumulative impacts of many of the 
groundwater wells contribute to the effect on stream stage.  Therefore, only those wells that 
can demonstrate a lack of an effect on stream stage should be excluded from the regulation.  
Using a “distance rule” for exempting groundwater wells also does not appear to fully address 
potential impacts from groundwater wells, as now being reported in the Scott River watershed 
in Siskiyou County.  The Board anticipates that groundwater wells will be evaluated on a case 
by case basis.    

 
Comment 1.9.7:  The frost events of 2008 that are being used as the basis for the regulation 
were based on surface water diversions. The regulation has proposed to not only regulate the 
use of surface water for the purposes of frost protection, but has also included hydraulically 
connected groundwater. The first question that has to be asked is, "what is considered to be 
hydraulically connected groundwater?" The term hydraulically connected groundwater is vague 
and exceeds the jurisdiction of the Board to regulate. The regulation should exclude diversions 
from groundwater. Pumping groundwater does not result in an instantaneous effect on stream 
flow, and should be encouraged as a tool for reducing peak surface water demand during frost 
events.  (Mike Anderson, Mendocino County Farm Bureau) 

 
Response:  The Board has no evidence to support that the reduction in stream flow and stage 
recorded at the USGS Hopland Gauge was the result of only surface diversions.  The drop in 
stream stage and flow was a cumulative impact likely resulting from several diversions, 
including groundwater diversions.  Although groundwater pumping may not have an 



 66 

instantaneous impact on surface flows, under certain conditions the near instantaneous impact 
of this pumping could be significant.  The Board does encourage groundwater pumping as an 
alternative to surface water diversions, but groundwater pumping needs to be evaluated along 
with surface water diversions as part of an overall Water Demand Management Program.  The 
Board also acknowledges that the term “hydraulically connected” is broad and may include 
pumping wells that do not have a substantial effect on surface flows.   The State Water Board 
will consider modifications to the proposed regulation to clarify what is meant by hydraulically 
connected groundwater for the purposes of the regulation. 

 
Comment 1.9.8:  NMFS supports the proposal to regulate vineyard frost protection practices in 
the Russian River basin, and we would like to highlight aspects of the regulation that are 
essential to its success. An essential component of the regulation is the inclusion of water 
users diverting from hydraulically connected groundwater. Because some wells draw water 
from the underflow of streams while others do not, it is important not to categorically exclude 
well water diversions and thereby miss a portion of the issue. A process for fairly discriminating 
between connected and not connected wells is essential to this portion of the regulation.  
(Rodney McInnis, National Marine Fisheries Service) 

 
Response:  Board staff agrees with this comment.  Determining whether groundwater pumping 
poses a risk to surface flows requires detailed investigations or the application of reasonable 
assumptions about aquifer characteristics and modeling of the groundwater diversion based on 
those assumptions.  The Board anticipates that groundwater pumpers will use a variety of 
available methods to determine whether their wells can impact stream stage.  For many 
groundwater pumpers remaining in a Water Demand Management Program, the governing 
body may require little or no change in the way the diverters conduct their pumping for frost 
protection.   

 
Comment 1.9.9:  We suggest the addition of language that defines more specifically how wells 
will be determined to be hydraulically connected, or not, to streams. An accurate determination 
of hydraulic connectivity will help ensure natural resources are sufficiently protected.  (Rodney 
McInnis, National Marine Fisheries Service; Maria Potter) 

 
Response:  There are a variety of methods that groundwater pumpers could use to determine 
whether their pumping could impact surface flows.  The Board does not want to restrict 
groundwater pumpers by specifying a particular method for making this determination.  
 
For groundwater pumpers who enroll in a Water Demand Management Program, there may be 
little or no changes to the way they conduct their frost protection operations.  Under a Water 
Demand Management Program, groundwater pumping would be evaluated along with surface 
water diversions to ensure that pumping does not adversely impact surface flows.      

 
Comment 1.9.10:  Overbroad Regulation of Groundwater, Presumption of Unreasonable Use 
Must Be Deleted. The State Board’s early draft regulations would have applied to the diversion 
of “interconnected” or “closely connected” groundwater as delineated in the Stetson report that 
draws hydrologic conclusions using a jumble of geological maps. Commenters correctly cited 
flaws in an approach that would draw legal hydrologic presumptions from geologic maps, and 
instead of seeking better information about well pumping effects the Board proposes a 
regulation that would apply to all groundwater pumping in the watershed with no guidance on 
how a groundwater pumper can demonstrate pumping would not affect streamflow. This is an 
egregious example of a bureaucratic “dodge” of an important issue. The Board should embrace 
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watershed’s ample groundwater resources as a solution for frost protection, and not a target of 
regulation.  (Pete Opatz, Silverado Premium Properties and the Russian River Water 
Conservation Council; Nick Frey, Sonoma Winegrape Commission) 

 
Response:  Comment noted.  The Board’s Economic Analysis has recognized that 
groundwater pumping is a potential alternative to reduce impacts to stream stage caused by 
surface diversions.  However, while groundwater pumping is a possible alternative, the Board 
cannot assume that groundwater pumping will result in no impact to surface flows.  Many 
groundwater wells in the Russian River are in close proximity to the stream channel, are 
shallow, and divert the subsurface flows.  Groundwater pumping may be adequate to avoid 
instantaneous or near instantaneous impacts to stream stage, but it needs to be coordinated 
and evaluated so that it does not simply delay the impacts to the surface stream.  Including 
groundwater pumping as a component of a Water Demand Management Program will help to 
ensure that the groundwater pumping does not unreasonably impact stream stage. 

 
Comment 1.9.11:  We request a refrain from including groundwater from the regulation. 
Groundwater may be an effective solution if stream reaches are identified where direct 
diversions are impacting stream flows.  (Chris Bowen, Hunter Farms; Mark Houser; Barbara 
Petersen; Russ Green; Hank Wetzel; Dermot and Darice Bourke) 

 
Response:  Groundwater pumping may be an effective solution to reduce the impacts of 
surface water diversions in some areas.  However, the Board cannot make a blanket statement 
that groundwater pumping could not adversely impact stream stage.  In some circumstances, 
groundwater pumping may have nearly the same impact as a direct surface water diversion.  
Therefore, the Board believes it is appropriate to include groundwater pumping in the proposed 
regulation. 

 
Comment 1.9.12:  The SWRCB staff in 1997 identified water consuming frost protection 
activities in the Russian River as "unreasonable and wasteful." The growers have largely 
ignored this fact and water use has only grown over the last twelve years. Fish kill in the last 
two frost seasons has been documented by the National Marine Fisheries Service. We do not 
have time for more experiments, pilot projects, and long-term studies that tend to stretch out for 
many years and rarely bring about positive results. The coho are on the brink of extinction and 
the steelhead close behind in our watershed. Now is the time to forcefully act to fulfill the intent 
of the ESA. 
 
We support the NMFS recommendation that no diversions for frost protection involving surface 
or hydrologically connected ground water in the Russian River Basin be allowed. We feel that 
the wine industry needs to face its own responsibilities in improving this situation that they have 
largely created. While we support a landowner's need or desire to earn a livelihood from his or 
her property, and wish to work cooperatively to try to find a solution, the fishery will not survive 
without immediate action. We look to the SWRCB to fulfill its obligations under state and federal 
codes and take prompt regulatory action.  (John Roberts, Atascadero Green Valley Watershed 
Council) 

 
Response:  Comment noted.  The proposed regulation is intended to address the commenter’s 
concern; however, it is not necessary or desirable to eliminate all diversions for frost protection.   

 
Comment 1.9.13:  The NOP states that the proposed regulation will apply to diversions from 
“hydraulically connected groundwater” and “interconnected groundwater”, however, these 
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terms are not defined in the NOP and to our knowledge have not been defined by the SWRCB 
in any of its previous proceedings. The project location is also not well defined. The NOP 
makes reference to a ‘region’ as being "outside the area of hydraulically connected 
groundwater". The EIR should identify the geographical location of this ‘area’ and provide a 
scientific basis for how it was determined.  (Paula Whealen, Wagner and Bonsignore) 

 
Response:  We recognize that the terms “hydraulically connected groundwater” and 
“interconnected groundwater” are very broad.  However, it is not possible to draw a boundary 
between areas where groundwater pumping is unlikely to impact stream stage and areas where 
groundwater pumping can have a significant impact on stream stage.  Areas where 
groundwater pumping can impact stream stage cannot be defined geographically, and the 
cumulative effects of multiple pumping wells must also be considered.  For this reason, the 
Board must consider exemptions of groundwater wells from the proposed regulation on a case 
by case basis. 

 
Comment 1.9.14:  I have farmed at 4849 Hwy 128, Geyserville, CA in the Russian River 
Watershed for 30+ years. The ranch has Senior Water/riparian rights to the Russian River and 
also boarders Gird Creek. We have been monitoring the Russian River, Gird Creek, and test 
wells, with several gauges for the past 3 years. Our wells for frost protection are in the 
Alexander Valley Aquifer, which has been reported to contain over 500,000 acre feet of water. 
By pumping out of the aquifer/ground water, we already are pumping "stored water" that has no 
effect on the Russian River or Gird Creek.  (Lea and Harry Black) 

 
Response:  The quantity of water that is stored in a groundwater basin is influenced by the 
hydrologic cycle and can deplete or increase stream stage.  Frost diversion from that 
groundwater storage volume is replaced by percolation and, in some areas, by direct 
conductivity to surface streams.  The draft regulation, as modified, provides a means for a 
groundwater user to demonstrate that a diversion does not contribute to any reduction in 
stream stage during any single frost event.  The Board believes it is necessary to initially 
include groundwater in the proposed regulation to adequately protect against cumulative 
impacts to stream stage. 
 
For groundwater pumpers who elect to have their diversions included in Water Demand 
Management Programs, there may be little or no changes needed in their pumping for frost 
protection purposes. 

 
Comment 1.9.15:  By including ground water in your regulation, you are unjustly robbing many 
growers of a solution to their problem if one does exist. We already have proven through 
monitoring that hydraulically connected ground water in not affecting the main stem and nearby 
tributaries in Alexander Valley.  (David and Joyce Fanucchi) 

 
Response:  The Board has recognized that groundwater pumping may be a reasonable 
alternative to surface water diversions for frost protection.  The Board also has provided a 
means for a groundwater diverter to be exempted from the proposed regulation.  The 
commenter has not provided evidence that pumping hydraulically connected groundwater in 
Alexander Valley does not impact stream stage. 

 
Comment 1.9.16:  The inclusion of groundwater is of major concern and the requirement to 
prove no hydraulic connection to a stream again adds financial burden to growers, most of 
whom likely have no impact on stream flows.  (Nick Frey, Sonoma County Winegrape 
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Commission) 

 
Response:  While many groundwater wells may ultimately be determined to have little or no 
impact on stream stage, the Board cannot simply assume that all groundwater pumping does 
not contribute to a cumulative reduction in stream stage during a frost event.  The cost of 
providing the information necessary to demonstrate that a groundwater diversion for frost 
protection does not contribute to a reduction in stream stage bears a reasonable relationship to 
the need for the information. 

 
Comment 1.9.17:  SWRCB has repeatedly stated that the regulation would apply to 
groundwater hydraulically connected to the Russian River. I respectfully request that the 
groundwater language be removed. The appropriate language to be used for addressing the 
type of water rights to be regulated is riparian and appropriative. These are the only water 
rights involving surface water that could affect Coho, Chinook and Steelhead. I am sure the 
Board is well aware that riparian water may also be confused with groundwater, however using 
the terms in such a loose fashion leads to great confusion.  (Carole Mascherini; Don Wallace, 
Dry Creek Vineyard; Louis Foppiano, Foppiano Vineyards; Paul Foppiano, Foppiano 
Vineyards; Blake and Aubrey Mauritson; Thom Mauritson, Thomas Mauritson Vineyards; 
James  Pedroncelli, Pedroncelli Vineyards) 

 
Response:  The Board does not agree that only surface water diversions could affect the 
species referred to by the commenter.  The Board has a very clear understanding of the terms 
“riparian water” and “groundwater” and believes it is necessary and appropriate to include 
hydraulically connected groundwater in the proposed regulation.   

 
Comment 1.9.18:  I am a grower in the Russian River valley.  We do not have a frost problem 
and use water from a pond on our property for irrigation.  The impact of your proposed 
regulations are enormous.  Please do not include ground water in your regulations.  Your latest 
proposals represent over regulation in the extreme.  Please take a deep breathe and a step 
backward and consider the financial ramifications of all growers.  (Vicki Michalczyk, Hawk Hill 
Vineyard) 

 
Response:  If the commenter does not use water from the Russian River watershed for frost 
protection, he or she is not subject to the proposed regulation.  If he/she is using surface water 
or hydraulically connected groundwater for frost protection, he/she is affected by the proposed 
regulation.  As a groundwater user with a pond, it is likely his/her participation in a WDMP 
would not require corrective actions.  The Board has considered the financial ramifications of 
the proposed regulation and believes that the costs bear a reasonable relationship to the need 
for protecting salmonids.   

 
Comment 1.9.19:  It is important and correct that groundwater connected to surface flows will 
be regulated by the proposed amendment.  (Chris Shutes, California Sportfishing Protection 
Alliance) 

 

Response:  Comment noted. 

 
Comment 1.9.20:  We support the regulation of any stream that is subject to dewatering by 
pumping, but one set of rules for the entire area is completely unfair.  (Al Cadd, Russian River 
Property Owners Association) 
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Response:  The Board appreciates the support of the specific need for proposed regulation.  
However, the Board does not agree that the watershed-wide regulation is unfair.  Frost 
diversions occur throughout the watershed and salmonids have been shown to exist throughout 
the watershed, except for above Warm Springs Reservoir and Lake Mendocino, which are the 
areas the Board has excluded from the proposed regulation.  The proposed regulation does not 
prohibit diversions for frost protection, but requires all diverters to participate in a WDMP.  
Inclusion in such a program does not necessarily mean that the same restrictions would apply 
to all diverters.  It simply means that frost diverters must coordinate their diversions to avoid 
reductions in stream stage that cause salmonid mortality.  

 
Comment 1.9.21:  I respectfully request that the Board change the standard of determining 
surface versus groundwater from the "Board’s satisfaction" to a more definite legal standard, 
such as a preponderance of the evidence. Using the "Board’s satisfaction" is extremely vague. 
Should SWRCB continue to use this standard, I respectfully request a definition of the "Board’s 
satisfaction" and how such a requirement could be met specifically in regards to determination 
of groundwater usage.  (Carole Mascherini; Don Wallace, Dry Creek Vineyard; Louis Foppiano, 
Foppiano Vineyards; Paul Foppiano, Foppiano Vineyards; Blake and Aubrey Mauritson; Thom 
Mauritson, Thomas Mauritson Vineyards) 

 
Response:  Although the term “to the satisfaction of the Board” may sound vague, this 
standard provides flexibility in determining the level of detail that a groundwater pumper may be 
required to provide to demonstrate whether their diversion could impact stream stage.  So that 
it is clear what must be shown to the Board’s satisfaction, the State Water Board will consider 
modifications to the proposed regulation to clarify what is meant by hydraulically connected 
groundwater for the purposes of the regulation. 

 
Comment 1.9.22:  Finally, there is the issue of groundwater. The [January 2010] proposed 
regulations assume that all pumping within some distance of a stream (not necessarily the 
mainstem but any stream in the Russian River Watershed) is taking water away from that 
stream. The proposed regulations don't require there be a "subterranean connection" but 
merely that the water is "pumped from areas described as subterranean flow ..." The landowner 
or municipal body must prove (or as the proposed regulations say "demonstrate to the 
satisfaction of the Board") that there is no connection of the groundwater to the stream. This is 
an impossible task because it requires proof of the negative hypothesis.  (Rudolph Light) 

 
Response:  The commenter’s statement that the proposed regulation applies to “areas 
described as subterranean flow” is incorrect.  The proposed regulation applies to all 
groundwater in the watershed, except for specified areas.  In regards to the commenter’s 
assertion that it is impossible to demonstrate there is no connection between groundwater and 
a surface stream, the State Water Board will consider modifications to the proposed regulation 
to clarify what is meant by hydraulically connected groundwater for the purposes of the 
regulation. 

 
Comment 1.9.23:  The regulation seeks to improperly and massively expand the Board's 
regulatory authority over groundwater resources that are unrelated to the legitimate purposes of 
this regulation. The provisions of the regulation relating to groundwater are clearly, and 
improperly, overreaching. Section 862 (d) of the proposed regulation reads as follows: " (d) For 
purposes of this section, groundwater pumped within the Russian River watershed is 
considered hydraulically connected to the Russian River stream system unless the diverter can 
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demonstrate to the satisfaction of the board that the groundwater being diverted is not 
hydraulically connected to any surface stream within the Russian River watershed." This is a 
completely improper burden shift to the land holder to prove a negative proposition. Further, 
because wells are typically beyond the appropriate jurisdictional reach of the SWRCB this 
paragraph amounts to a massive territorial grab over water rights and resources that are 
beyond the role of the SWRCB to reach. Moreover, the science exists, and has been 
memorialized in maps cited in the Draft EIR itself, which identify suspected hydraulically 
connected groundwater. Draft EIR, p.16. This provision effects a legal taking - imposing 
regulatory and oversight authority and costs upon landholders using groundwater that is 
unrelated to anything the SWRCB does.  (Pete Downs, Jackson Family Wines) 

 
Response:  The Board’s existing regulatory authority under article X of the State Constitution 
includes all waters of the state, including groundwater.  The proposed regulation is not an 
expansion of the Board’s authority, and the Board has a duty to ensure that all water users, 
including groundwater diverters, do not cause unreasonable impacts.  In the exercise of this 
authority, the Board has provided a public process, examined available evidence, proposed a 
draft regulation and provided for public comment, and is giving an opportunity for hearing.  The 
proposed regulation does not amount to a territorial grab over water rights, especially since the 
propose regulation specifically provides for continuation of frost diversions, so long as those 
diversions are managed under a WDMP to prevent salmonid stranding mortality. 

 
Comment 1.9.24:  The regulation seeks to improperly and massively expand the Board's 
regulatory authority over groundwater resources that are unrelated to the legitimate purposes of 
this regulation. The provisions of the regulation relating to groundwater are clearly, and 
improperly, overreaching. Section 862 (d) of the proposed regulation reads as follows: " (d) For 
purposes of this section, groundwater pumped within the Russian River watershed is 
considered hydraulically connected to the Russian River stream system unless the diverter can 
demonstrate to the satisfaction of the board that the groundwater being diverted is not 
hydraulically connected to any surface stream within the Russian River watershed." This 
provision creates regulatory problems. The enforcement mechanism in the regulation is 
contained in Paragraph (e), asserting that compliance is a condition of licensure and permitting. 
Many of the groundwater wells the regulation is attempting to assert dominion over are not 
within the SWRCB' s regulatory scope and are therefore not permitted. As a result, this 
regulation creates a legal quagmire over what this means for properly unpermitted and 
unlicensed wells within the watershed. This aspect of the regulation must be changed to 
remove the presumption of "connection" (analogous to presuming "guilt"). A more reasonable 
regulation would create a presumption of connection only if the site of the well falls within the 
areas delineated in the maps prepared by Stetson Engineers, as referenced in the Draft EIR.  
(Pete Downs, Jackson Family Wines) 

 
Response:  The first sentence of subdivision (e) of the proposed regulation only pertains to 
persons diverting water for frost protection pursuant to permits and licenses issued by the State 
Water Board.  This sentence does not pertain to any other frost diverters subject to the 
proposed regulation.  Incorporating the proposed regulation as a permit or license term does 
indeed provide the Board with additional enforcement authority over permittees and licensees. 
 
The proposed regulation does not expand the Board’s authority over riparian, pre-1914 or 
groundwater diverters.  The Board’s existing authority under article X of the State Constitution 
includes all waters of the state, including groundwater.  Therefore, the existing enforcement 
options available to the Board for a diverter whose diversion or use is determined to be a waste 
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or unreasonable use of water has not been changed or expanded by the proposed regulation.  
The proposed regulation does, however, establish that a frost diversion in the Russian River 
watershed not participating or complying with a Board-approved WDMP is an unreasonable 
diversion.  This provision is needed to ensure participation. 
 
Board staff considered limiting the proposed regulation to the area delineated in the Stetson 
Engineering Maps, but found the maps inconsistent for some areas of the watershed.  

 
Comment 1.9.25:  While Farm Bureau remains committed to supporting efforts that make real 
world improvements to benefit fish and farmers, the proposed regulation is unnecessary, 
unjustified, and exceeds the SWRCB's authority. As the following comment explains, there is 
no evidence to support inclusion of groundwater extraction in the regulation. Another 
unsupported component of the proposed regulation is that it would apply to all groundwater 
extractions within the basin. However, there is no evidence in the record to demonstrate that 
groundwater extractions have the sort of instantaneous effect on stream flow that a direct 
diversion might have. In fact, there is evidence to the contrary that groundwater extractions, 
even if hydraulically connected, have a buffered effect on streamflow. (See the Williams Selyem 
et al. letter.) Furthermore, since the only evidence of stranding is allegedly connected to direct 
diversions, there is therefore absolutely no justification for extending the regulation to 
groundwater. This expansion is particularly unjustified in light of the SWRCB's obligation to 
review the facts and circumstances of each case when making a reasonable use determination.  
(Jack Rice, California Farm Bureau Federation) 

 
Response:  The proposed regulation needs to include groundwater pumping because 
regulating surface diversions alone could result in a significant shift to groundwater pumping as 
the primary means of complying with the proposed regulation.  Additionally, many existing 
groundwater diversions in the Russian River watershed are in close proximity to stream 
channels, are shallow, and tap the subsurface flow of the stream.  Both existing groundwater 
diversions, and the potential shift in diversions from surface water to groundwater pumping 
could ultimately have cumulative impacts to stream stage.  Although the effects of groundwater 
pumping on surface flows may not be instantaneous, groundwater diversions could result in 
significant, though delayed, impacts to stream stage.   

 
Comment 1.9.26:  Presentation by Matt Deitch at the November 18, 2009 Workshop clearly 
demonstrated that near stream pumping from wells (in alluvial aquifer - of the Russian River) 
did have some effect on stream flow. State Board staff has indicated that they believe this to be 
the case. The effects noted by the Deitch presentation showed a much smaller diversion effect 
than that of direct diversion - but still there is an effect. This indicates that the degree of effect 
on flows by all near stream diversion pumping at the same time for frost protection purposes is 
unknown at this time - but may be significant. The implications of these unknown quantities and 
the related cumulative instantaneous withdrawal by all the near stream users that are 
hydrologically connected to the surface water flows are varied and many. Furthermore they 
should be licensed and regulated. None of the proposed diverters’ voluntary plans considers 
the impacts of such use. Though the individual diversion of one near stream well for frost 
protection may have a de minims impact of instream flow at a particular moment in time, 
cumulative diversion by many (hundreds) of near stream wells in the entire Russian River 
corridor in a similar time frame can have significant impacts on flow. However, since many of 
these near stream diverters claim "percolating ground water" and are not licensed or under a 
diversion permit or accounted for in any water budget (as the Board Chair notices, you must 
account for the water use), the SWRCB has no real data on total use or effects. While it is 
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probably a fact that the near stream diverters by well have a lesser affect on stream flow from 
their pumping than the instream diverters, the potential total use (accounting of all diversion) 
must be factored in to policy considerations. It should be pointed out that this factor is not 
considered in the Flood Control Districts timed release program to mitigate for frost protection 
use. Without such consideration, the efficacy of the timed release proposal as a total problem 
solution can be challenged. Mr. White has previously provided information indicating that 
guesswork and inaccuracy of releases and timing of releases may be a (significant) issue - yet 
to be resolved. Ill timed releases and over-release pulses not only may not solve the problem, 
such releases may cause damage. It must also be recognized the use of water for irrigation by 
the near stream diverters taking from the underflow may affect low flow issues in low flow 
periods of the late summer and early fall. It is suggested that many of these near stream 
diverters are subject to State regulatory control and should fall under State Water Code and 
licensing requirements - and - may be subject to build storage for frost protection and low flow 
uses. Though this should be a lower priority than dealing with the direct diverters.  (Alan Levine, 
Coast Action Group) 

 
Response:  Comment noted.  The proposed regulation is intended to address the types of 
concerns that are raised by the commenter. 
 
This regulation is not intended to address late summer low flow conditions, and the Board has 
not considered extending the regulation beyond the frost protection season.  

 
Comment 1.9.27:  Ground water regulations are out of the question as the levels seem to 
remain stable. Again a scientific study with public results would be in order.  (Richard Rued) 

 
Response:  Scientific studies will undoubtedly improve the understanding of the impact of 
groundwater pumping on stream stages and should assist in the effective implementation of a 
WDMP.  However, Board staff believes that there is sufficient information available to conclude 
that groundwater pumping can contribute to the cumulative effect on stream stage during a 
frost event.  Even if groundwater levels remain stable, the use of that groundwater depletes the 
supply supporting the groundwater basin and can contribute to a reduction in stream stage. 

 
Comment 1.9.28:  Stetson engineering maps need to be expanded to cover ground water 
areas that are heavily cultivated like on Felta Creek, the Gualala River, Green Valley Creek, 
etc. that are not currently mapped as having the potential to affect stream flows.  (Larry 
Hanson, Northern California River Watch) 

 
Response:  The proposed regulation does not rely on the Stetson Engineering maps.  The 
proposed regulation, with certain exclusions, applies to all groundwater in the Russian River 
Watershed.   

 
Comment 1.9.29:  Once it makes these disclosures [described in Government Code sections 
11350 and 11346.5 (a)], the SWRCB must then consider alternatives that reduce or exempt the 
monitoring and reporting impacts on businesses and private persons. There are many 
alternatives that can reduce these costs: There would be cost savings by exempting those who 
pump from wells underflow or percolating. Groundwater pumping attenuates any possible direct 
impact on river flows or stage by supplying the water from the underground aquifer.  (Jesse 
Barton, Gallery and Barton Law Corporation) 
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Response:  Any participant in a WDMP, including a pumper of hydraulically connected 
groundwater, is subject to the monitoring provisions of the proposed regulation.  The Board’s 
economic analysis has already considered the impacts of those costs to businesses and private 
persons.  The method for recording and reporting diversion data is determined by the individual 
grower or governing body managing a Board-approved WDMP.  If a groundwater diverter is 
exempted from the proposed regulation, there is no obligation to report diversions.   

 
Comment 1.9.30:  Including groundwater within the reach of the regulation riddles 
implementation of the regulation with problems and is based on poor, or nonexistent, science. 
For example, the vast majority of groundwater wells are located in the large alluvial valleys 
along the Russian River and several of the larger tributary creeks. As described in a number of 
reports by the US Geological Survey and by the Ca. Dept. of Water Resources (see Exhibit M), 
the groundwater in these large alluvial deposits is recharged primarily by storm runoff from 
surrounding slopes and through alluvial fans and surface channels where water percolates into 
alluvial material. The quantity of water stored in this alluvial material can be enormous. Exhibit 
O summarizes this information. For example, the Alexander Valley southern groundwater basin 
has 200 ft. of alluvium and a storage capacity of 762,000 acre-feet. With a storage capacity of 
762,000 acre-feet, there is little point in dragging wells in this basin into the regulation.  (Jesse 
Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau 
Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; 
Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm 
Bureau; Napa County Farm Bureau) 

 
Response:  The volume of water that can be stored in alluvial basins can be enormous.  
However, this does not mean that groundwater pumping cannot impair surface flows in the 
Russian River or its tributaries.  If a pumping well induces recharge from a surface stream, the 
flow in the surface stream will be reduced.  Although the reductions in surface flows may be 
small for some groundwater wells, other wells located in close proximity to surface streams, or 
the cumulative effects of pumping numerous groundwater wells at larger distances could result 
in reduced flows in the Russian River or its tributaries. 

 
Comment 1.9.30:  Including groundwater within the reach of the regulation riddles 
implementation of the regulation with problems and is based on poor, or nonexistent, science. 
For example, the vast majority of groundwater wells are located in the large alluvial valleys 
along the Russian River and several of the larger tributary creeks. As described in a number of 
reports by the US Geological Survey and by the Ca. Dept. of Water Resources (see Exhibit M), 
the groundwater in these large alluvial deposits is recharged primarily by storm runoff from 
surrounding slopes and through alluvial fans and surface channels where water percolates into 
alluvial material. The quantity of water stored in this alluvial material can be enormous. Exhibit 
O summarizes this information. For example, the Alexander Valley southern groundwater basin 
has 200 ft. of alluvium and a storage capacity of 762,000 acre-feet. With a storage capacity of 
762,000 acre-feet, there is little point in dragging wells in this basin into the regulation.  (Jesse 
Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau 
Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; 
Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm 
Bureau; Napa County Farm Bureau) 

 
Response:  The volume of water that can be stored in alluvial basins can be enormous.  
However, this does not mean that groundwater pumping cannot impair surface flows in the 
Russian River or its tributaries.  If a pumping well induces recharge from a surface stream, the 



 75 

flow in the surface stream will be reduced.  Although the reductions in surface flows may be 
small for some groundwater wells, other wells located in close proximity to surface streams, or 
the cumulative effects of pumping numerous groundwater wells at larger distances could result 
in reduced flows in the Russian River or its tributaries. 

 

Topic 1.10 Regulation Approach - Geographic Scope 

 
Comment 1.10.1:  The SWRCB has not explained why it is necessary to include any portion of 
the mainstem of the Russian River below Coyote Dam in the regulation. The SWRCB has 
already exempted the Russian River above Coyote Dam, but there is no reason to keep the 
mainstem below the dam within the regulation when diversions have been removed and the 
existing flows are regulated by the Sonoma County Water Agency (SCWA), unless of course 
the SWRCB is not interested in enforcing permit terms. As discussed below, SCWA is legally 
obligated to maintain certain flows in the river during the critical frost protection period. The 
same holds true for Dry Creek below Warm Springs Dam. Both of these river/stream systems 
are highly regulated, which makes them legally obligated to meet the requirements of all lawful 
users of water and instream beneficial uses.  (Jesse Barton, Gallery and Barton Law 
Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; 
Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo 
Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm 
Bureau) 

 
Response:  The proposed regulation exempted the diversions for frost protection upstream of 
Warm Springs Dam in Sonoma County and upstream of Coyote Dam in Mendocino County 
because salmonid passage is blocked by these dams.  The lower Russian River and Dry Creek 
channel are included in this regulation because frost diverters from these channels can 
contribute to the rapid reduction in stream stage even when the projects are satisfying release 
requirements.  Based on data from the USGS website for the Russian River near Hopland 
stream gage, SCWA was in compliance with its instream flow requirements immediately 
preceding the April 20, 2008 fish stranding on the mainstem Russian River reported by NOAA.  
The fish stranding event coincided with a rapid decrease in stream stage due to high 
instantaneous demand for water for frost protection.  Even then, the available evidence 
supports the conclusion that it was not SCWA’s temporary non-compliance that caused the fish 
stranding, but the rapid drop due to the uncoordinated diversions for frost protection.  The 
information gathered by the WDMPs pursuant to the proposed regulation will help SCWA better 
anticipate the demand for water for frost protection and manage its releases so as to remain in 
full compliance with its bypass terms at the time of these events.  But due to the location and 
operational limitations of the dams, releases from Lakes Mendocino and Sonoma simply cannot 
independently mitigate for the rapid increase in demand for water for frost protection.   

 
Comment 1.10.2:  The only evidence the SWRCB has justifies a greatly narrowed geographic 
scope for the regulation. Page 57 of the draft EIR, and Table 4-5 of Appendix D of the draft EIR 
(Economic and Fiscal Impacts of the Proposed Russian River Frost Regulation), both refer to a 
NMFS GIS layer called “Potential Stranding Sites” that depicts the watercourses most likely to 
experience stranding events during frost protection activities. Although the SWRCB has this 
information available, it refuses to narrow the scope of the regulation to target just those areas 
NMFS has identified where potential strandings are likely to occur. The SWRCB provides no 
explanation why the regulation must span 1,778 miles of stream systems, or 1,485 square 
miles in two different counties, and conservatively cost an estimated $10 million dollars over 
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three years, when NMFS has provided a document that narrows the scope of the regulation to 
just those areas that may need attention. It appears that the only thing the SWRCB has used 
the “Potential Stranding Sites” GIS layer for is to reduce the estimated economic impact of the 
regulation, which is inconsistent with the text of the regulation that requires the entire 
watershed to be regulated.  (Jesse Barton, Gallery and Barton Law Corporation; Williams 
Selyem; California Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, 
LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek 
Vineyard LP; Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  The proposed regulation exempted the diversions for frost protection upstream of 
Coyote Dam in Mendocino County because Salmonid passage is blocked by these dams.  The 
objective of the proposed regulation is to prevent cumulative diversions for frost protection from 
causing a reduction in stream stage that causes stranding mortality in salmonids.  The 
watershed areas upstream of Warm Springs and Coyote Dams are not included in the 
geographic scope of the regulation because the dams are barriers to salmonid migration.  The 
impacts downstream of the reservoirs from instantaneous reductions in stream stage due to 
frost protection diversions upstream of the reservoirs are mitigated for through controlled 
releases. 
 
 The NMFS “Potential Stranding Site” layer is an office-level analysis that was created to 
examine the relationship between vineyard frost protection measures and salmonids.  The 
criteria used to select these locations included proximity to vineyards, presence of salmonids, 
and presence of Intrinsic Potential Habitat.  This layer has not been field-verified and was not 
developed for the application the commenter is asserting. In the DEIR and Economic Analysis 
the layers were used to establish conservative baseline estimates of vineyard and orchard 
acreage that could potentially require corrective actions.   

 
Comment 1.10.3:  The East Branch Russian River (EBRR) and Lake Mendocino are not part of 
a closed hydrologic system: in fact, the inflows from the Eel River through the Potter Valley 
Project to the EBRR are currently assumed to be an integral part of the water balance for the 
Russian River system. Under current management of the Russian River watershed, the 
Russian River is seasonally overdrafted and over-appropriated, and reaches would dry up or 
lose surface flows without supplemental inflows from the Eel River, which are stored and/or 
passed through Lake Mendocino to EBRR. Demands above Coyote Dam include the Potter 
Valley growers’ uncoordinated diversions or rediversions of water for frost protection of crops 
including grapes. The withdrawal of waters from EBRR, primarily derived from the Eel River 
transfers via the Potter Valley Project, reduce important springtime inflows to Lake Mendocino. 
Lake Mendocino’s water supply pool storage, augmented with Eel River water, has been 
deemed necessary for supplying flows to EBRR and the main stem Russian River. This stored 
water is used to maintain SWRCB’s D-1610 minimum flows, instream and public trust values 
and uses, to make up for pumped drawdown and other losses to hydraulically connected 
groundwater, evaporation and transpiration, to make up for losses from water demands by 
downstream water rights holders and municipal potable water suppliers, as well as to make up 
for the thousands of acre feet of water diverted by the large number of the Russian River 
watershed’s illegal and unpermitted water users. As the DEIR notes (pg 13), timed releases 
from Lake Mendocino can be made "in anticipation of a frost event to meet the increased 
demand downstream" as well. All of these components are cumulatively responsible for 
reduction of stream stage that can cause stranding mortality downstream of Lake Mendocino. 
Not including water withdrawals, timings and volumes from the EBRR above Lake Mendocino 
in the Russian River’s water balance distorts the hydrological data, modeling and remedies 
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necessary to assure sufficient flows to prevent fish stranding mortality. The proposed 
Regulation must be revised to regulate any diversions of water from the EBRR above and from 
L. Mendocino from March 15 through May 15 as well, for such withdrawals to be recognized as 
reasonable and beneficial uses of water.  (David Keller, Friends of the Eel River) 

 
Response:  The proposed regulation does not include the Eel River watershed because there 
was no information presented to the Board regarding stranding mortality caused by frost 
diversions in that watershed. 
 
The watershed areas upstream of Warm Springs and Coyote Dams are not included in the 
geographic scope of the regulation because the dams are barriers to salmonid migration.  The 
impacts downstream of the reservoirs from instantaneous reductions in stream stage due to 
frost protection diversions upstream of the reservoirs are mitigated for through controlled 
releases. 

 
Comment 1.10.4:  Regulation should considered effects of diversion on tributaries and 
mainstem of the Russian River. Cumulative Diversion analysis (as stated in the Regulation) 
should include all diversions in the area being studied - including diversions from subsurface 
flows. For mainstem analysis of diversion practices, diversion by the urban contractors and the 
Sonoma County Water Agency must be considered.  (Alan Levine, Coast Action Group; Larry 
Hanson, Northern California River Watch) 

 
Response:  The proposed regulation did consider the effects mentioned in the comment.  The 
diversions by Sonoma County Water Agency, and other municipal diverters, are not specifically 
excluded from the regulation if the diversions are made for frost protection purposes from 
March 15 through May 15.  However, municipal diversions along the mainstem Russian River 
are not included in the proposed regulation because these diversions are made at a rate that is 
known and accounted for by Sonoma County Water Agency’s releases to maintain flows 
pursuant to Decision 1610.       

 
Comment 1.10.5:  I suggest that the State work with NMFS/ DFG to determine geographic 
areas where a diversion and/or overhead irrigation moratorium would be more appropriate. 
Agricultural operators need to be pressed to pursue alternatives to the use of sprinklers in 
these riparian critical habitat zones.  (Maria Potter) 

 
Response:  The Board has worked with the NMFS, DFG and stakeholders during this 
rulemaking process.  Several workshops and meeting were conducted prior to the notice of the 
proposed regulation.  The proposed regulation is a preferred alternative to a moratorium on 
diversions for irrigation. 

 
Comment 1.10.6:  The [January 2010] proposed regulations do not distinguish between the 
mainstem of the Russian River, i.e., from below the dam of Lake Mendocino south and below 
Lake Sonoma where Dry Creek joins the mainstem, from all the tributaries. Instead, these 
regulations apply to the "Russian River Stream System", which apparently means the entire 
Russian River Basin, all 1,485 square miles of watershed.  (Rudolph Light; Rudolph Light) 

 
Response:  Comment noted.  Inasmuch as the comment does not address the current 
proposed regulation or draft EIR, it requires no response here. 
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Comment 1.10.7:  It is similarly unclear why the regulation encompasses all frost protection 
diversions in the entire Russian River watershed, which drains an area of 1,485 square miles, 
when the only identified problems have been located on the main stem high in the watershed 
and on one small tributary. We recognize the SWRCB is adopting this regulation in order to 
prevent strandings from occurring in the future, but the regulation should be directed more 
toward those locations where strandings have been shown to occur, and where they are likely 
to occur based upon habitat requirements, rather than locations that are extremely unlikely to 
be involved in stranding events. A study entitled "Hatchery and Genetic Management Plans for 
Russian River Fish Production Facilities Coho Salmon and Steelhead," was produced for the 
U.S. Army Corps of Engineers, the National Marine Fisheries Service, and the California 
Department of Fish and Game. This study was performed to evaluate and select a hatchery 
program that could reduce any adverse effects on protected Central California Coast (CCC) 
coho salmon, CCC steelhead, and California Coastal Chinook in the Russian River Valley. As 
part of this evaluation, pages 2-15 through 2-18 discuss the various habitat requirements of 
each species. Briefly, all three protected species spawn and rear in Russian River tributaries 
and the main stem above Cloverdale. The main stem below Cloverdale is principally used for 
migration. In light of the habitat requirements of these protected salmonid species, the 
regulation should be amended to exclude the main stem Russian River below Cloverdale. 
There have been no documented stranding events in this area, and the protected salmonid 
species do not generally use this area for spawning or rearing. Thus, the economic impacts and 
management burdens of this regulation can be significantly diminished without impairing its 
effectiveness.  (Jesse Barton, Gallery and Barton Law Corporation) 

 
Response:  The watershed areas upstream of Warm Springs and Coyote Dams are not 
included in the geographic scope of the regulation because the dams are barriers to salmonid 
migration.  The impacts downstream of the reservoirs from instantaneous reductions in stream 
stage due to frost protection diversions upstream of the reservoirs are mitigated for through 
controlled releases. The lower Russian River and Dry Creek channel are included in this 
regulation because frost diverters from these channels can contribute to the rapid reduction in 
stream stage even when the reservoirs are satisfying release requirements.  
 
It is not correct to suggest that “the only identified problems have been located on the main 
stem high in the watershed and on one small tributary” – only two fish strandings were reported 
by NOAA, with sufficient evidence and reasonable inferences supporting the conclusion that 
the two reported stranding incidents are unlikely to be isolated occurrences. 
 
The commenter’s summary of the study is inaccurate.  According to the study entitled 
"Hatchery and Genetic Management Programs for Russian River Fish Production Facilities 
Coho Salmon and Steelhead," produced for the U.S. Anny Corps of Engineers, the National 
Marine Fisheries Service, and the California Department of Fish and Game (Fishpro, a Division 
of HDR, 2004), coho salmon spawning and rearing occur in tributaries to the Lower Russian 
River.  The mainstem serves primarily as a passage corridor between the ocean and the 
tributary habitat.  Steelhead spawn and rear in tributaries from Jenner Creek, near the mouth, 
to upper basin streams including Forsythe, Mariposa, Rocky, Fisher, and Corral creeks. 
Steelhead generally spawn in the tributaries, where fish ascend as high as flows allow.  
(USACE 1982.) Gravel and streamflow conditions suitable for spawning are prevalent in the 
Russian River mainstem and tributaries (Winzler and Kelly 1978), although gravel mining and 
sedimentation have diminished gravel quality and quantity in many areas of the mainstem. In 
the Lower and Middle mainstem (downstream of Cloverdale) and the lower reaches of 
tributaries, water temperatures exceed 55° F (13° C) by April in some years (Winzler and Kelly 
1978), which may limit the survival of eggs and fry in these areas.  Chinook salmon currently 
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spawn in the mainstem and larger tributaries, including Dry Creek. Chinook salmon spawning 
was observed well downstream of Dry Creek in November 2002. 
 
The commenter’s assertion that the mainstem Russian River downstream of Cloverdale should 
be excluded from the regulation because it is used principally for migration is not supported by 
the study. 

 
Comment 1.10.8:  Once it makes these disclosures [described in Government Code sections 
11350 and 11346.5 (a)], the SWRCB must then consider alternatives that reduce or exempt the 
monitoring and reporting impacts on businesses and private persons. There are many 
alternatives that can reduce these costs: There would be significant cost savings by exempting 
growers on the mainstem Russian River south of Cloverdale. There are fewer frost events 
south of this area, there have been no reports of problems in this area, and fishery data shows 
that protected salmonids do not generally use this area for spawning or rearing.  (Jesse Barton, 
Gallery and Barton Law Corporation) 

 
Response:  Any participant in a WDMP, including a pumper of hydraulically connected 
groundwater, is subject to the monitoring provisions of the proposed regulation.  The Board’s 
economic analysis has already considered the impacts of those costs to businesses and private 
persons and determined that it is necessary for the health, safety and welfare of the people of 
the state that the proposed regulation apply to businesses and that no considered alternatives 
that could reduce or exempt the monitoring and reporting impacts on businesses and private 
persons would adequately meet the objectives of the proposed activity.  The method for 
recording and reporting diversion data will be determined by the individual grower or governing 
body managing a Board-approved WDMP.  
 
The Russian River south of Cloverdale is included because Board records show that frost 
protection diversions are prevalent between Cloverdale and Healdsburg and salmonids use this 
stream section for migration. 
 
According to the study entitled "Hatchery and Genetic Management Plans for Russian River 
Fish Production Facilities Coho Salmon and Steelhead," produced for the U.S. Anny Corps of 
Engineers, the National Marine Fisheries Service, and the California Department of Fish and 
Game (Fishpro, a Division of HDR, 2004), coho salmon spawning and rearing occur in 
tributaries to the Lower Russian River.  The mainstem serves primarily as a passage corridor 
between the ocean and the tributary habitat.  Steelhead spawn and rear in tributaries from 
Jenner Creek, near the mouth, to upper basin streams including Forsythe, Mariposa, Rocky, 
Fisher, and Corral creeks. Steelhead generally spawn in the tributaries, where fish ascend as 
high as flows allow.  (USACE 198.2) Gravel and streamflow conditions suitable for spawning 
are prevalent in the Russian River mainstem and tributaries (Winzler and Kelly 1978), although 
gravel mining and sedimentation have diminished gravel quality and quantity in many areas of 
the mainstem. In the Lower and Middle mainstem (downstream of Cloverdale) and the lower 
reaches of tributaries, water temperatures exceed 55° F (13° C) by April in some years (Winzler 
and Kelly 1978), which may limit the survival of eggs and fry in these areas.  Chinook salmon 
currently spawn in the mainstem and larger tributaries, including Dry Creek. Chinook salmon 
spawning was observed well downstream of Dry Creek in November 2002.  

 
Comment 1.10.9:  Once it makes these disclosures [described in Government Code sections 
11350 and 11346.5 (a)], the SWRCB must then consider alternatives that reduce or exempt the 
monitoring and reporting impacts on businesses and private persons. There are many 
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alternatives that can reduce these costs: If the SWRCB is concerned that diversion directly from 
the main stem may still create a drop in river stage, it could exempt growers on the main stem 
Russian River south of Cloverdale who also pump from wells. This adds an extra layer of 
protection.  (Jesse Barton, Gallery and Barton Law Corporation) 

 
Response:  Any participant in a WDMP, including a pumper of hydraulically connected 
groundwater, is subject to the monitoring provisions of the proposed regulation.  The Board’s 
economic analysis has already considered the impacts of those costs to businesses and private 
persons and determined that it is necessary for the health, safety and welfare of the people of 
the state that the proposed regulation apply to businesses and that no considered alternatives 
that could reduce or exempt the monitoring and reporting impacts on businesses and private 
persons would adequately meet the objectives of the proposed activity. 
 
The Russian River south of Cloverdale is included in the proposed regulation because Board 
records show that frost protection diversions are prevalent between Cloverdale and Healdsburg 
and salmonids use this stream section for migration. 
 
The proposed regulation provides a method for groundwater diverters to be exempted from the 
proposed regulation. 

 
Comment 1.10.10:  Once it makes these disclosures [described in Government Code sections 
11350 and 11346.5 (a)], the SWRCB must then consider alternatives that reduce or exempt the 
monitoring and reporting impacts on businesses and private persons. There are many 
alternatives that can reduce these costs: Exempt Dry Creek from the regulation provided wells 
are used. Dry Creek is highly regulated due to releases from Lake Sonoma and there has been 
no evidence to suggest diversions on this creek impair salmonid habitat.  (Jesse Barton, Gallery 
and Barton Law Corporation) 

 
Response:  Any participant in a WDMP, including a pumper of hydraulically connected 
groundwater, is subject to the monitoring provisions of the proposed regulation.  The Board’s 
economic analysis has already considered the impacts of those costs to businesses and private 
persons and determined that it is necessary for the health, safety and welfare of the people of 
the state that the proposed regulation apply to businesses and that no considered alternatives 
that could reduce or exempt the monitoring and reporting impacts on businesses and private 
persons would adequately meet the objectives of the proposed activity. 
 
Despite being regulated for flow, the instantaneous diversion of water for frost can still cause a 
drop in stage that creates stranding mortality.  Groundwater diversions can contribute to this 
cumulative effect during a frost event.  The proposed regulation provides a method for 
groundwater diverters to be exempted from the proposed regulation. 

 
Comment 1.10.11:  The SWRCB should justify why it is necessary to include the entire 
Russian River watershed, an area comprised of over 1,485 square miles, in the regulation 
[October 27, 2010 Notice of Preparation] when the alleged strandings occurred in two isolated 
areas. There is simply no rational relationship between the strandings that are alleged to have 
occurred in Hopland or on Felta Creek and water diversions in unconnected or unrelated 
tributary watersheds. We recognize the SWRCB is adopting this regulation in order to prevent 
strandings from occurring in the future, but the regulation should be directed more toward those 
locations where strandings have been shown to occur, and where they are likely to occur based 
upon habitat requirements, rather than locations that are extremely unlikely to be involved in 



 81 

stranding events.  (Mike Anderson, Mendocino County Farm Bureau; Jerry Reedy, Reedy 
Vineyards; Jesse Barton, Gallery and Barton Law Corporation) 

 
Response:  It is not correct to suggest that strandings occurred in only two isolated areas – 
only two fish strandings were reported by NOAA, with sufficient evidence and reasonable 
inferences supporting the conclusion that the two reported stranding incidents are unlikely to be 
isolated occurrences. 

 
Comment 1.10.12:  Attached as Exhibit C are excerpts from a study entitled "Hatchery and 
Genetic Management Plans for Russian River Fish Production Facilities Coho Salmon and 
Steelhead," which was produced for the U.S. Army Corps of Engineers, the National Marine 
Fisheries Service, and the California Department of Fish and Game. This study was performed 
to evaluate and select a hatchery program that could reduce any adverse effects on protected 
Central California Coast (CCC) coho salmon, CCC steelhead, and California Coastal Chinook 
in the Russian River Valley. As part of this evaluation, pages 2-15 through 2-18 discuss the 
various habitat requirements of each species. Briefly, all three protected species spawn and 
rear in Russian River tributaries and the main stem above Cloverdale. The main stem below 
Cloverdale is principally used for migration. In light of the storage projects that have been built 
upstream from Hopland (discussed in Section 1.0 above), the SCWA efforts in coordinating 
releases below Lake Mendocino during the frost season discussed in Section 2.0 above), and 
the habitat requirements of these protected salmonid species, the SWRCB should consider 
eliminating Dry Creek below Lake Sonoma from the regulation area. The releases from Lake 
Sonoma have always been adequate to maintain fish habitat, even during the frost season.  
(Jesse Barton, Gallery and Barton Law Corporation) 

 
Response:  The watershed areas upstream of Warm Springs and Coyote Dams are not 
included in the geographic scope of the regulation because the dams are barriers to salmonid 
migration.  The impacts downstream of the reservoirs from instantaneous reductions in stream 
stage due to frost protection diversions upstream of the reservoirs are mitigated for through 
controlled releases.  The lower Russian River and Dry Creek channel are included in this 
regulation because frost diverters from these channels can contribute to the rapid reduction in 
stream stage even when the reservoirs are satisfying release requirements.  Based on data 
from the USGS website for the Russian River near Hopland stream gage, SCWA was in 
compliance with its instream flow requirements immediately preceding the April 20, 2008 fish 
stranding on the mainstem Russian River reported by NOAA.  The fish stranding event 
coincided with a rapid decrease in stream stage due to high instantaneous demand for water 
for frost protection.  Diversions for frost protection could have the same effect on Dry Creek. 
 
The commenter’s summary of the study is inaccurate.  According to the study entitled 
"Hatchery and Genetic Management Plans for Russian River Fish Production Facilities Coho 
Salmon and Steelhead," produced for the U.S. Anny Corps of Engineers, the National Marine 
Fisheries Service, and the California Department of Fish and Game (Fishpro, a Division of 
HDR, 2004), coho salmon spawning and rearing occur in tributaries to the Lower Russian 
River.  The mainstem serves primarily as a passage corridor between the ocean and the 
tributary habitat.  Steelhead spawn and rear in tributaries from Jenner Creek, near the mouth, 
to upper basin streams including Forsythe, Mariposa, Rocky, Fisher, and Corral creeks. 
Steelhead generally spawn in the tributaries, where fish ascend as high as flows allow.  
(USACE 1982.) Gravel and streamflow conditions suitable for spawning are prevalent in the 
Russian River mainstem and tributaries (Winzler and Kelly 1978), although gravel mining and 
sedimentation have diminished gravel quality and quantity in many areas of the mainstem. In 
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the Lower and Middle mainstem (downstream of Cloverdale) and the lower reaches of 
tributaries, water temperatures exceed 55° F (13° C) by April in some years (Winzler and Kelly 
1978), which may limit the survival of eggs and fry in these areas.  Chinook salmon currently 
spawn in the mainstem and larger tributaries, including Dry Creek. Chinook salmon spawning 
was observed well downstream of Dry Creek in November 2002. 

 
Comment 1.10.13:  If the SWRCB wanted to develop an appropriate regulation, it would have 
to address at least the following: (a) exclude withdrawals from storage, (b) exclude 
“hydraulically connected groundwater,” (c) exclude the main stem Russian River below Coyote 
Dam, (d) exclude Dry Creek below Warm Springs Dam, and (e) limit the regulation only to 
areas where factual investigation has revealed an actual problem with frost diversions. By 
doing so, the SWRCB can significantly diminish the economic impacts and management 
burdens of this regulation without impairing its effectiveness.  (Jesse Barton, Gallery and Barton 
Law Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; 
Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo 
Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm 
Bureau) 

 
Response:  The Board considered the available evidence and reduced the geographical scope 
of the proposed regulation to exclude the diversions for frost protection upstream of Warm 
Springs Dam in Sonoma County and upstream of Coyote Dam in Mendocino County.  The 
economic analysis performed to support the proposed regulation identifies the economic 
impacts for the proposed project area.  Contrary to the assertions of the commenter, the 
commenter’s recommended exclusions and limitations would impair the effectiveness of the 
proposed regulation.  The geographic scope may be narrowed in the future if additional 
information allows for it.  At this time the information currently available supports the conclusion 
that the practices and effects reported by NOAA may be present throughout the watershed.   

 

Topic 1.11 Regulation Approach - Water Diverters Affected by Regulation 

 
Comment 1.11.1:  The draft regulation does not address other diversions from the Russian 
River stream system that impact stream stage, and therefore salmonid habitat, even though it is 
asserting its jurisdiction to prevent “take.” This is an abuse of discretion because it fails to 
account for other elements of causation. Under the Endangered Species Act, any action that 
was a “substantial factor” in bringing about a take is subject to enforcement. For example, in 
United States v. Glenn-Colusa Irrigation District (E.D. Cal. 1992) 788 F.Supp. 1126, the court 
considered whether a fish screen or the pumping of water through that screen was responsible 
for a take when the pumping of water impinged endangered fish on the screen. Glenn-Colusa 
argued that the screen, which was owned and operated by the Department of Fish and Game, 
was responsible for the take because the screen was the direct cause of the killing of the fish. 
The court considered this argument “absurd for it is the pumping that creates the take,” and that 
it “is irrelevant whether the taking is direct or indirect.” As long as something is a “substantial 
factor in bringing about the injury” causation will be found. (Jesse Barton, Gallery and Barton 
Law Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; 
Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo 
Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm 
Bureau) 

 



 83 

Response:  The purpose of the proposed regulation is to prevent salmonid stranding mortality 
in the Russian River watershed due to the cumulative effect of instantaneous diversions for 
purposes of frost protection of crops in Sonoma and Mendocino Counties, not simply to prevent 
“take”.  As such, the case cited by the commenter is inapposite here.  The proposed regulation 
also does not affect the independent enforcement authorities or responsibilities any other 
agency may have regarding the same resources to be protected by the proposed regulation. 

 
Comment 1.11.2:  A “substantial factor in bringing about the injury” (Id at 1134) involves other 
water users on the system. These other diversions include domestic, municipal, and industrial 
users, as well as nighttime diversions that are unrelated to frost protection. Due to pricing tiers 
available from most electricity providers, there is a cost break associated with electricity use 
during “off-peak” hours - typically after 9:00pm in March and April. In order to take advantage of 
the price break, many large electricity customers wait until after 9:00pm to consume large 
amounts of electricity. Water diversions in the Russian River watershed are no different. We 
see no reason why diversions unrelated to frost protection must necessarily occur at night, 
when water demand is already quite high for frost protection purposes and water supply is 
limited. “When the supply is limited public interest requires that there be the greatest number of 
beneficial uses which the supply can yield.” Thus, water diversions unrelated to frost protection 
should be minimized at night in order to allow more frost protection. Water diversions unrelated 
to frost protection should occur during the day, which maximizes the number of uses of the 
limited supply. (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California 
Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; 
Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  The purpose of the proposed regulation is to prevent salmonid stranding mortality 
in the Russian River watershed due to the cumulative effect of instantaneous diversions for 
purposes of frost protection of crops in Sonoma and Mendocino Counties.  Municipal and 
Industrial diversions in the  Russian River watershed are not included in the proposed 
regulation because these diversions primarily use the mainstem Russian River and are mostly 
covered by contractual water supplies.  These water diversions are made at a rate that is 
known and accounted for by Sonoma County Water Agency’s releases to maintain flows 
pursuant to Decision 1610.  Additionally, in a report of the Russian River Frost Control Program 
for the Upper Russian River, Mendocino County, dated November 2009, the Upper Russian 
River Stewardship Alliance (URSA) stated “The pattern of demand generated by frost 
protection is markedly different than irrigation. There is enough variation amongst crops and 
operations that the likelihood of every grower irrigating simultaneously is extremely low. 
Irrigation is accomplished by irrigating subsets of each ranch in a series of blocks in a rotation 
that may take several days to complete. In addition, the majority of the crops in the Upper 
Russian River use low-volume drip irrigation systems. As a result, irrigation is self randomizing 
and of relatively low intensity.  Frost protection is essentially the opposite. During major frost 
events, almost everyone is forced to protect all of their crops simultaneously using high-volume 
overhead sprinkler systems for a relatively short period of time. This acute demand can cause 
large, short term fluctuations in flow.” (Page 12). 

 
Comment 1.11.3:  If the State Water Board's objective is to prevent salmonid stranding 
mortality then ALL water users who divert water during the frost season (March 15 - May 15) 
need to be included in the regulation, not just agricultural diversions. On page 11 of the EIR it is 
stated that, "Water is diverted from the Russian River and its tributaries for a variety of 
purposes including municipal, industrial, domestic and agricultural use." On page 12 of the EIR 
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it is also stated that 30% of the water right records for the Russian River Watershed provide for 
the diversion of water for frost protection use. The EIR identifies the fact that other water users 
divert water from the Russian River Watershed, most likely during March 15 - May 15, yet the 
SWRCB only proposes to apply the regulation to frost protection diversions, 30% of the water 
rights on record. The SWRCB should address the impacts on salmonids from non-frost 
diversions, such as municipalities in the EIR process. (Mike Anderson, Mendocino County Farm 
Bureau; Barbara Petersen; Jesse Barton, Gallery and Barton Law Corporation ; Paula 
Whealen, Wagner and Bonsignore; Jim Lincoln, Napa County Farm Bureau; Glenn McGourty, 
University of California Agriculture and Natural Resources) 

 
Response:  The 30% citation noted in the comment from the DEIR is for the percentage of 
water rights, not the percentages of the rate of diversion or volume of water allowed under 
these water rights.  The water application rates per acre for frost can be over four times that of 
irrigation. 
 
The purpose of the proposed regulation is to prevent salmonid stranding mortality in the 
Russian River watershed due to the cumulative effect of instantaneous diversions for purposes 
of frost protection of crops in Sonoma and Mendocino Counties.  Municipal and Industrial 
diversions in the  Russian River watershed are not included in the proposed regulation because 
these diversions primarily use the mainstem Russian River and are mostly covered by 
contractual water supplies.  These water diversions are made at a rate that is known and 
accounted for by Sonoma County Water Agency’s releases to maintain flows pursuant to 
Decision 1610.  In a report of the Russian River Frost Control Program for the Upper Russian 
River, Mendocino County, dated November 2009, the Upper Russian River Stewardship 
Alliance (URSA) stated “The pattern of demand generated by frost protection is markedly 
different than irrigation. There is enough variation amongst crops and operations that the 
likelihood of every grower irrigating simultaneously is extremely low. Irrigation is accomplished 
by irrigating subsets of each ranch in a series of blocks in a rotation that may take several days 
to complete. In addition, the majority of the crops in the Upper Russian River use low-volume 
drip irrigation systems. As a result, irrigation is self randomizing and of relatively low intensity.  
Frost protection is essentially the opposite. During major frost events, almost everyone is forced 
to protect all of their crops simultaneously using high-volume overhead sprinkler systems for a 
relatively short period of time. This acute demand can cause large, short term fluctuations in 
flow.” (Page 12). 

 
Comment 1.11.4:  As drafted, the regulation posits an irrefutable presumption that frost water 
use adversely affects stream stage and that the regulation of frost water use will result in 
"protective" stream stage for salmonids. This presumption is contradicted by evidence in the 
administrative record that Sonoma County Water Agency failed to meet it minimum stream flow 
obligations on the mainstem Russian River during the April 2008 stranding incident. And yet 
Sonoma County Water Agency reservoir releases and water diversions are not addressed in 
the regulation. Unless the overbroad regulation of groundwater and presumption of 
unreasonableness are deleted from the regulation growers will be forced to litigate these issues 
in order to have a fair opportunity to demonstrate compliance with law. (Pete Opatz, Silverado 
Premium Properties and the Russian River Water Conservation Council; Nick Frey, Sonoma 
Winegrape Commission) 

 
Response:  Contrary to the assertions of the commenter, there is nothing in the proposed 
regulation suggesting an “irrefutable presumption” that diversions for frost protection adversely 
affect stream stage.  There are two data sets in the administrative record which show the 
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stream flow for the Russian River near Hopland during the April 2008 stranding event.  One 
data set is from the California Data Exchange Center (CDEC), which is maintained by the 
California Department of Water Resources (DWR).  The other data set is for the exact same 
stream gage and can be found on the United States Geological Survey (USGS) website.  The 
USGS owns and maintains the Russian River near Hopland stream gage.  The CDEC and 
USGS websites provide different data for the same period of time.  Data posted to the CDEC 
website is not reviewed or corrected.  The USGS does review and correct data recorded by its 
gages.  Therefore the USGS data set is considered the correct data set for the April 2008 
stranding event.  This data set shows that the Sonoma County Water Agency was meeting its 
minimum stream flow obligations immediately preceding the frost event.  Any failure to meet the 
minimum instream flow requirement during the event was a direct result of frost diversions 
cumulatively reducing stream flow to levels below minimum requirements, which SCWA would 
not have direct control over. 

 
Comment 1.11.5:  The Russian River Property Owners Association (120 members) formally 
requests that Alexander Valley be excluded from the proposed Frost Protection regulation until 
farther data are collected. To form a regulation without knowing the problems is the same as 
prescribing a cure before the illness is known. Neither the Water Board staff, nor the NOAA 
Fisheries staff appear to understand the hydrological or geological character of Alexander 
Valley. Especially the tributaries when they reach the valley floor. We have been unjustly 
accused of harming threatened fish by both the Water Board staff and NOAA Fisheries staff. It 
is time to dispense with Knee Jerk reactions and look for facts. RRPOA has been committed to 
sound science and will continue to expand our stream monitoring program. Based on the data 
that you have already received, we feel that we should be excluded from an area wide 
regulation. (Al Cadd, Russian River Property Owners Association) 

 
Response:  There is an adequate factual basis, as described in the Initial Statement of 
Reasons, for the Board to declare all diversions of water for frost protection from March 15 
through May 15 in the Russian River Watershed below Coyote Dam in Mendocino County or 
Warm Springs Dam in Sonoma County unreasonable unless conducted in accordance with a 
Board-approved water demand management program.  The geographic scope may be 
narrowed in the future if additional information allows for it.  At this time the information 
currently available supports the conclusion that the practices and effects reported by NMFS 
may be present throughout the watershed. 

 
Comment 1.11.6:  The proposed frost rule is generally sound. The Rule must continue to 
include connected groundwater and all types of surface water rights. There is no other way for 
it to work.  (Brian Johnson, Trout Unlimited) 

 

Response:  Comment noted. 

 
Comment 1.11.7:  Question for you. The Sonoma County Water Agency. Will they too be 
affected by this? They are by far the largest user of water from the Russian River. Pumping 
Station #6 alone removes up to 21 million gallons a day from the Russian River (How come we 
don't hear about this? How come the news papers don't report this?). Please tell me the 
average daily water consumption during frost season by the Sonoma County Water Agency 
(from all Russian River pumping stations). (Jim Newsome) 

 

Response:  The Sonoma County Water Agency would be affected by this regulation if they 
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were to divert and deliver water for frost protection below Lake Sonoma or Lake Mendocino.  
The monthly water deliveries made by the Sonoma County Water Agency to their contractors 
can be found on their website at http://www.scwa.ca.gov/water-delivery-data/ 

 
Comment 1.11.8:  Russian Riverkeeper urges the Board to adopt the Frost Regulation without 
further delay. In addition, we suggest the following: The draft's inclusion of connected 
groundwater and all water rights is appropriate and necessary.  (Kate Wilson, Russian 
Riverkeeper) 

 

Response:  Comment noted. 

 
Comment 1.11.9:  The proposed regulation would: regulate all water used for frost protection in 
the Russian River Watershed including pre-1914, riparian, licensed, permitted and 
groundwater; would declare all diversions for frost protection unreasonable unless and until the 
water is diverted pursuant to a Board approved water demand management program. While we 
support efforts to insure adequate stream flow for fisheries, we believe that the proposed rule 
includes water users that have no detrimental effect on salmonids. (Jim Lincoln, Napa County 
Farm Bureau) 

 
Response:  There is an adequate factual basis, as described in the Initial Statement of 
Reasons, for the Board to declare all diversions of water for frost protection from March 15 
through May 15 in the Russian River Watershed below Coyote Dam in Mendocino County or 
Warm Springs Dam in Sonoma County unreasonable unless conducted in accordance with a 
Board-approved water demand management program.  At this time the information currently 
available supports the conclusion that the practices and effects reported by NMFS may be 
present throughout the watershed.  There are opportunities under the proposed regulation for 
groundwater diverters to show that their pumping does not contribute to a reduction in stream 
stage to any surface stream in the Russian River watershed during any single frost event. 

 
Comment 1.11.10:  Grape growing is a difficult farming operation. Land owners pay large 
amounts of property taxes, as well as other fees. If we want agriculture to continue in California, 
the State needs to study the agricultural needs as well as needs of fish. Also water use by cities 
needs to be studied. (Richard Rued) 

 

Response:  Comment noted. 

 
Comment 1.11.11:  Even though we do not currently draw water frost protection, our use of 
water for irrigation would be impacted.  (James  Pedroncelli, Pedroncelli Vineyards) 

 

Response:  Comment noted. 

 
Comment 1.11.12:  Finally, there is no discussion of other water diverters on the Russian River 
and its tributaries, which are mostly municipal water providers. Isn't there a concern about their 
impact on fish during critical low flow periods? Is there any plan or regulation to minimize their 
diversions when water levels are low? (Glenn McGourty, University of California Agriculture and 
Natural Resources) 

 

Response:  The purpose of the proposed regulation is to prevent salmonid stranding mortality 
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in the Russian River watershed due to the cumulative effect of instantaneous diversions for 
purposes of frost protection of crops in Sonoma and Mendocino Counties.  Municipal and 
Industrial diversions in the  Russian River watershed are not included in the proposed 
regulation because these diversions primarily use the mainstem Russian River and are mostly 
covered by contractual water supplies.  These water diversions are made at a rate that is 
known and accounted for by Sonoma County Water Agency’s releases to maintain flows 
pursuant to Decision 1610.  In a report of the Russian River Frost Control Program for the 
Upper Russian River, Mendocino County, dated November 2009, the Upper Russian River 
Stewardship Alliance (URSA) stated “The pattern of demand generated by frost protection is 
markedly different than irrigation. There is enough variation amongst crops and operations that 
the likelihood of every grower irrigating simultaneously is extremely low. Irrigation is 
accomplished by irrigating subsets of each ranch in a series of blocks in a rotation that may 
take several days to complete. In addition, the majority of the crops in the Upper Russian River 
use low-volume drip irrigation systems. As a result, irrigation is self randomizing and of 
relatively low intensity.  Frost protection is essentially the opposite. During major frost events, 
almost everyone is forced to protect all of their crops simultaneously using high-volume 
overhead sprinkler systems for a relatively short period of time. This acute demand can cause 
large, short term fluctuations in flow.” (Page 12).   
 

 
Comment 1.11.13:  Assuming the SWRCB still desires to adopt this regulation, changes 
should be made to more narrowly target the perceived ills it seeks to correct. The January 2010 
version of the regulation reads as though "any diversion of water" would include diversions to 
and withdrawals from storage, as long as the water was initially diverted from the Russian River 
stream system. We fail to see why those who have reservoirs capable of supplying an 
adequate supply of water should be subject to this regulation. Withdrawals from storage have 
no impact on stream flow or stage and should be exempt from this regulation. In order to clarify 
this in the regulation, a phrase exempting withdrawals from storage should be included in the 
definition of "significant" in section (b) of the draft regulation. (Jesse Barton, Gallery and Barton 
Law Corporation) 

 
Response:  The Board previously considered all comments received on the proposed 
regulation.  Comments that do not address the current proposed regulation or draft EIR require 
no response here. 

 
Comment 1.11.14:  If the SWRCB truly desires to improve habitat conditions for fish in the 
Russian River, and not rest the entire problem at the doorstep of the agricultural community 
(which cannot compensate for the lack of flows caused by SCWA), then the regulation should 
be amended to include all diversions from the Russian River water system, including municipal 
and residential wells, and it should discourage nighttime diversions unrelated to frost protection. 
(Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau 
Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; 
Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm 
Bureau; Napa County Farm Bureau) 

 
Response:  The purpose of the proposed regulation is to prevent salmonid stranding mortality 
in the Russian River watershed due to the cumulative effect of instantaneous diversions for 
purposes of frost protection of crops in Sonoma and Mendocino Counties.  SCWA is required to 
meet prescribed bypass flows, according to Board Decision 1610.  According to the USGS 
Station 11462500, Russian River Near Hopland, gage data, SCWA was in compliance with its 
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instream flow requirements just immediately preceding the April 20, 2008 fish stranding on the 
mainstem Russian River reported by NOAA, which coincided with a rapid decrease in stream 
stage due to high instantaneous demand for water for frost protection.  Even then, the available 
evidence supports the conclusion that it was not SCWA’s temporary non-compliance during the 
event that caused the fish stranding, but the rapid drop due to the uncoordinated diversions for 
frost protection.  Municipal and Industrial diversions in the  Russian River watershed are not 
included in the proposed regulation because these diversions primarily use the mainstem 
Russian River and are mostly covered by contractual water supplies.  These water diversions 
are made at a rate that is known and accounted for by Sonoma County Water Agency’s 
releases to maintain flows pursuant to Decision 1610.  Additionally, in a report of the Russian 
River Frost Control Program for the Upper Russian River, Mendocino County, dated November 
2009, the Upper Russian River Stewardship Alliance (URSA) stated “The pattern of demand 
generated by frost protection is markedly different than irrigation. There is enough variation 
amongst crops and operations that the likelihood of every grower irrigating simultaneously is 
extremely low. Irrigation is accomplished by irrigating subsets of each ranch in a series of 
blocks in a rotation that may take several days to complete. In addition, the majority of the 
crops in the Upper Russian River use low-volume drip irrigation systems. As a result, irrigation 
is self randomizing and of relatively low intensity.  Frost protection is essentially the opposite. 
During major frost events, almost everyone is forced to protect all of their crops simultaneously 
using high-volume overhead sprinkler systems for a relatively short period of time. This acute 
demand can cause large, short term fluctuations in flow.” (Page 12).   

 

2.0 Necessity for Regulation 

 
Comment 2.0.1:  While the SWRCB may appeal to the Napa River frost regulation as 
regulatory “precedent” for the Russian River frost regulation, the proposed Russian River frost 
regulation differs substantially from the Napa River frost regulation in that the SWRCB had 
actual evidence that the supply of water in the Napa River was inadequate to accommodate the 
demand for all water rights during frost protection. As a result, the SWRCB “concluded that the 
only feasible solution to the problem was: (1) to require the winter storage of water for frost 
protection, and (2) to develop other supplemental sources of water so that no direct pumping of 
water for frost protection would be necessary.” (Draft Initial Statement of Reasons, pg 4).  
(Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau 
Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; 
Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm 
Bureau; Napa County Farm Bureau) 

 

Response:  See response to comments 3.0.64 and 3.0.89 

 
Comment 2.0.2:  In order to adopt this regulation, the SWRCB must find that the regulation is 
legally “necessary.” The necessity must be supported by “substantial evidence”. (Government 
Code section 11350) “Substantial evidence” has been defined in the administrative context as 
“relevant evidence that a reasonable mind might accept as adequate to support a conclusion,” 
or “evidence of ponderable legal significance…reasonable in nature, credible, and of solid 
value.” (1 Cal. Administrative Mandamus (Cont.Ed.Bar 3rd ed. 2010) §6.171, p. 298.) In 
addition, the Office of Administrative Law (OAL) must agree with the SWRCB’s determination. 
(Government Code section 11349.1) In various documents related to this regulation, including 
the draft EIR, and the draft Initial Statement of Reasons, the SWRCB states that the “necessity” 
for the regulation is based upon a letter dated February 19, 2009, from NMFS, which requests 
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that the SWRCB take immediate action to address concerns that high instantaneous demand 
for water for frost protection contributes to significant salmonid mortality. NMFS based this letter 
upon two alleged strandings that occurred in 2008, one on the Russian River mainstem near 
Hopland and one on Felta Creek, a small tributary to the Russian River in Sonoma County. Of 
these two strandings, NMFS claims 10 fish were found stranded in the mainstem Russian River 
below Hopland, and 31 fish were found stranded on Felta Creek, a tributary of the Russian 
River. While every reasonable effort should be made to preserve endangered species, the 
regulation being offered by the SWRCB is legally unnecessary because it will do nothing to 
preserve the endangered salmonids in the Russian River watershed. As such, it is not 
supported by “substantial evidence” for the reasons outlined below. (1) The real cause of the 
drop in streamflow in April 2008 near Hopland was SCWA’s failure to meet its water right permit 
terms. If SCWA had simply met its instream flow requirements, we would not be here today. (2) 
There is no evidence supporting the need for the regulation. Whatever strandings may have 
occurred do not justify the basis for the regulation. (3) The whole need for the regulation has 
been fabricated. Any evidence purporting to justify the need for the regulation has either been 
fabricated or grossly exaggerated. (4) Significant improvements have been completed that 
remove frost protection from playing any role in future strandings. Any contributing role that 
frost protection may have played in the stream stage drop in 2008 has been remedied. (5) 
Sonoma County already has an effective frost registration program in place that will monitor the 
situation. (6) The regulation, in its current form, is unworkable. The methodology and the 
requirements imposed show that they were drafted by someone with little scientific 
understanding, and the data collected, if the methods required by the SWRCB are employed, 
will be worthless.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; 
California Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG 
Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  In response to the commenter’s contention that “the regulation will do nothing to 
preserve the endangered salmonids in the Russian River watershed”, refer to response to 
comment 2.0.4. 
 
The rest of this comment has 6 parts and each will be addressed individually. 
1)  Refer to response to comment 2.0.3 
2)  Refer to response to comments 2.0.4 and 2.0.14 
3)  Refer to response to comments 2.0.6 and 2.0.7 
4)  Refer to response to comments 2.0.10 and 2.0.11 
5)  Refer to response to comment 2.0.12 
6)  The methodology for determining protective stream stages that is provided in the Initial 
Statement of Reasons is not a requirement of the proposed regulation.  There may be other 
approaches for determining protective stream stages that could be developed in consultation 
with NMFS and DFG that would likewise satisfy the proposed regulation. 

 
Comment 2.0.3:  The regulation being offered by the SWRCB is not necessary. The regulation 
being offered by the SWRCB is not supported by “substantial evidence”. The real cause of the 
drop in streamflow in April of 2008 near Hopland was the failure of the Sonoma County Water 
Agency (SCWA) to comply with the terms of its water right permits. SCWA must meet its 
minimum instream flows regardless of other senior and riparian diverters on the system. This 
position is bolstered by the fact that on page 41 of D-1610, the SWRCB removed permit term 
68 for other post-1949 appropriative water rights (which prohibited these diverters from 
diverting when the only water in the system matched SCWA’s releases) and made SCWA 
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solely responsible to meet the instream flows stipulated between it and the Department of Fish 
and Game. Therefore, why is the SWRCB imposing this regulation on frost diverters when the 
SCWA is obligated under D-1610 to meet instream flows? If SCWA had simply met its instream 
flow requirements, we would not be here today.  (Jesse Barton, Gallery and Barton Law 
Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; 
Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo 
Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm 
Bureau) 

 
Response:  There are two data sets in the administrative record showing the stream flow for 
the Russian River near Hopland during the April 2008 stranding event.   One data set is from 
the California Data Exchange Center (CDEC), which is maintained by the California 
Department of Water Resources (DWR).  The other data set is for the exact same stream gage 
and can be found on the United States Geological Survey (USGS) website.  The USGS owns 
and maintains the Russian River near Hopland stream gage.  The CDEC and USGS websites 
provide different data for the same period of time.  Data posted to the CDEC website is not 
reviewed or corrected and is not maintained as a historical record.  The USGS does review and 
correct data recorded by its gages.  Data that is more than a year old is considered published 
data.  Therefore the USGS data set is considered the correct data set for the April 2008 
stranding event.  This data set shows that the Sonoma County Water Agency was meeting its 
minimum stream flow obligations immediately preceding the frost event.  Any failure to meet the 
minimum instream flow requirement was a direct result of frost diversions cumulatively reducing 
stream flow to levels below minimum requirements, which SCWA would not have direct control 
over.  The information gathered by the WDMPs pursuant to the proposed regulation will help 
SCWA better anticipate the demand for water for frost protection and manage its releases so as 
to remain in full compliance with its bypass terms at the time of these events.  But due to the 
location and operational limitations of the dams, releases from Lakes Mendocino and Sonoma 
simply cannot independently mitigate for the rapid increase in demand for water for frost 
protection. 

 
Comment 2.0.4:  The regulation being offered by the SWRCB is not necessary. The regulation 
being offered by the SWRCB is not supported by “substantial evidence”. Whatever strandings 
may have occurred do not justify the basis for the regulation. There is no evidence supporting 
the need for the regulation. Based upon the results of several Public Records Act requests and 
Freedom of Information Act requests, the regulation is based upon two strandings - both in 
2008. Without minimizing NMFS’ claim that 41 endangered fish were lost, but based upon 
these 41 fish, the SWRCB has proposed a regulation that spans 1,778 miles of stream 
systems, or 1,485 square miles in two different counties, that is conservatively projected to cost 
$10 million over three years (Table 4.12, Appendix D, DEIR). This is a grossly disproportionate 
and unreasonable response that will do nothing to improve habitat conditions for fish, 
particularly when any contribution diversions for frost protection may have had on the only two 
documented instances of stranding have been fully resolved.  (Jesse Barton, Gallery and 
Barton Law Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer 
Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; 
Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa 
County Farm Bureau) 

 
Response:  The objective of the proposed regulation is to prevent stranding mortality to 
salmonids due to the cumulative instantaneous effect of diversions for frost protection.  Habitat 
conditions for salmonids will improve, during the frost season, through coordination and 
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management of diversions and maintenance of a protective stream stage that protects 
salmonids from incidences of stranding due to frost protection activities.  The Board recognizes 
and commends the successes to date of local solutions.  However, the evidence presented in 
the Initial Statement of Reasons and DEIR indicate the 2008 strandings are unlikely to be 
isolated events.  

 
Comment 2.0.5:  The regulation being offered by the SWRCB is not necessary. The regulation 
being offered by the SWRCB is not supported by “substantial evidence”. Recognizing the lack 
of justification for such a broad regulation, and in an effort to undermine the remedial actions 
undertaken by wine grape growers to address the strandings, NMFS has developed a paper, 
Biological Context of the Spring 2008 De-Watering Event in the Upper Mainstem of the Russian 
River, dated March 2011. NMFS alleges in this document that the 10 steelhead fry found 
stranded in the Russian River in 2008 actually mean 25,872 fish were stranded. The NMFS 
Document is unsigned and provides no references or bibliography to support the assumptions 
or conclusions within it. The methodology employed in the NMFS Document is without merit for 
several reasons [detailed in commenter's letter]. Surprised by the lack of supporting 
documentation for the NMFS Document, we contacted David Hines of NMFS, who admitted 
being the primary author of the document. As he was the primary author, we requested 
supporting documentation for the assumptions and conclusions made in the paper. His answer 
was that he had no supporting documentation for the assumptions and conclusions. Please see 
Exhibit G, which documents our conversation with Mr. Hines. Aware that the SWRCB had 
posted the NMFS Document on its website as part of its rulemaking file, and that it was 
therefore intending to rely upon it as justification for the regulation, we had this paper reviewed 
by Wagner & Bonsignore, Consulting Engineers, and Douglas Parkinson, a fishery biologist. 
[Details are provided in commenter's letter.] [Commenter concludes:] Since none of NMFS’ 
assumptions or conclusions can be verified, it should not be used as evidence of anything in 
the administrative record, except for the lack of science supporting the need for the regulation 
and NMFS’ inability to convert meters into feet.  (Jesse Barton, Gallery and Barton Law 
Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; 
Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo 
Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm 
Bureau) 

 
Response:  This report referred to by the commenter was not considered during the 
development of the proposed regulation and is not referenced in the Initial Statement of 
Reasons or DEIR.  The Board did not write or contribute to any portion of this report and any 
issues with the methodology or conclusions should be addressed to NMFS.  It is noted that 
NMFS sent a letter, dated July 15, 2011, to the Mendocino County Farm Bureau, with copy to 
the State Water Board, which appears to respond to the concerns outlined in this comment.   

 
Comment 2.0.6:  The regulation being offered by the SWRCB is not necessary. The regulation 
being offered by the SWRCB is not supported by “substantial evidence”. The whole need for 
the regulation has been fabricated. If a regulation was truly necessary, it would not have been 
necessary for NMFS and the Division of Water Rights to jointly develop a basis for the 
regulation, while at the same time ignoring SCWA’s permit violations. As discussed above, the 
SWRCB states that the need for the regulation is based upon a letter dated February 19, 2009, 
from NMFS. The problem with this letter is that it is the product of NMFS ignoring its 
enforcement duties and instead allowing an existing Section 7 consultation to be completed, 
and the Division of Water Rights deciding to override an effective collaborative process so that 
it may expand its jurisdiction. A timeline is provided to show that NMFS’ early efforts at solving 
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the problem via collaboration were scuttled by select staff from the Division of Water Rights and 
NMFS in an effort to use the strandings to justify the expansion of their jurisdiction. This was 
accomplished by keeping evidence unavailable to stakeholders, exaggerating the extent of the 
issue, and creating contrived regulatory pressure between NMFS and the Division of Water 
Rights. [Commenter provided excerpts of email correspondence as documentation.] (Jesse 
Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau 
Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; 
Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm 
Bureau; Napa County Farm Bureau) 

 
Response:  Neither the Board nor Board staff fabricated evidence or developed the need for a 
proposed regulation.  The federal endangered status of salmonids has existed since 1997, well 
before the 2008 frost season.  NMFS identified two incidents of actual salmonid mortality in a 
tributary stream and in the mainstem of the Russian River.  Mathew Deitch, et al, made an 
independent analysis and found a close relationship between frost diversions and rapid stream 
stage declines in the Maacama Creek watershed.  Recently, another salmonid stranding 
mortality incident has been reported on the West Fork Russian River, which at this time 
supports that salmonid fry are present throughout the watershed during the frost season. 
 
The 2008 flow record for the USGS Gauge No. 11462500, Russian River near Hopland, prior to 
the April 20, 2008 salmonid stranding incident does not support the contention that Sonoma 
County Water Agency (SCWA) was violating the flow requirement of its permit preceding the 
documented stranding episodes.  The USGS data for Station No. 11462500 shows that the 
Russian River flow was above 185 cubic feet per second.  However, the data reported for the 
same gauge on the Department of Water Resources CDEC internet site does show the flow 
was below 185 cfs for the same time.  Board staff confirmed that USGS staff continually inspect 
and correct its data, but the Department does not make necessary data corrections on its 
CDEC data.  Board staff concludes that the USGS data is the more reliable data set.  Although 
during the frost event, flows did drop below the required permit flow requirements; the flow 
record also shows that SCWA promptly increased releases at Coyote Dam to correct for the 
reduction, but that the travel time for water to reach the Hopland site takes several hours. 
 
Board staff did not “scuttle” the collaborative process between stakeholders and NMFS; staff 
participated in and supported that process.  During that collaborative process, the Board also 
exercised its discretionary enforcement authority to investigate and consider appropriate 
actions to prevent violation of law.  These activities can appropriately be considered and 
initiated concurrent with discussions regarding a collaborative solution. 

 
Comment 2.0.7:  The regulation being offered by the SWRCB is not necessary. The regulation 
being offered by the SWRCB is not supported by “substantial evidence”. The whole need for 
the regulation has been fabricated. The analysis shows that the rate of drawdown for the 2008 
occurrence on the main stem of the Russian River near Hopland was substantially less than the 
critical drawdown rates the most stringent publications NMFS could find in their search for 
scientific literature and justification for the proposed regulation... (Document is from page 518 of 
FOIA request from NMFS). Other analyses find the flow reductions observed during the frost 
events of April 2008 (6 to 7 cfs/hour) were 75% lower than the ramping rates NMFS authorized 
in the 2009 Biological Opinion for the same river. Moreover, the flow reductions observed 
during the frost events of April 2008 (6 to 7 cfs/hour) were about half (one inch is equal to 2.54 
cm) of the ramping rates discussed in the Biological Assessment for the Coyote and Warm 
Springs Dam. Rather than recognize the ramping rates before and during the 2008 occurrence 
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were well below the authorized rates, and well below the standards set by published criteria 
(and look elsewhere for the cause of the strandings), the SWRCB and NMFS continue to push 
for regulation.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California 
Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; 
Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  In the Russian River Biological Assessment Interim Report 1, 2000, NMFS 
determined that ramping effects are assumed to be attenuated on the mainstem Russian River 
by about 5 miles or less downstream of Coyote Dam near the Perkins Street bridge crossing in 
Ukiah.  The ramping rates referred to in the 2009 Biological Opinion of 25 cfs/hr are “Interim 
Ramping Rates” and are designed specifically for the channel characteristics from Coyote 
Valley dam to Ukiah.  They are not designed to be universally applied on the mainstem of the 
Russian River. 
 
Hunter (1992) recommends down-ramping rates of 2.54 cm/hr, based on studies on the Sultan 
River (Olson, 1990) that determined ramping rates of 2.54 cm/hr were adequate to protect 
steelhead fry.  However, Hunter notes that this determination was made in a confined river 
transect, whereas actual stranding was observed on lower gradient bars further downstream.  
Thus, the effective ramping rate at actual stranding locations in Hunter’s analysis was less than 
2.54 cm/hour.  Hunter also states that stranding increases dramatically when flows drop below 
a critical stage level, typically defined in hydropower settlements as the minimum operating 
discharge, or the upper end of a flow range where more restrictive operational criteria are 
applied.  This indicates that ramping rates alone will not protect fish from stranding mortality 
and that stage levels also play a critical role in protecting salmonids from stranding. 

 
Comment 2.0.8:  In response [to the SWRCB and NMFS push for regulation], the Upper 
Russian Stewardship Alliance (URSA) spearheaded the development of a compensatory 
release program, improved gauging and a network of offstream storage reservoirs at a cost of 
over $5M. The combination of tools further reduces fluctuation rates and amplitude during frost 
protection. However, at a November 2009 SWRCB workshop NMFS deemed the efforts to be 
“not commensurate with the scope and magnitude of the problem.” (Jesse Barton, Gallery and 
Barton Law Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer 
Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; 
Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa 
County Farm Bureau) 

 
Response:  The Board recognizes and commends the successes to date of the Upper Russian 
Stewardship Alliance.  However, we agree with NMFS and believe that while these 
accomplishments are a meaningful step in the right direction, they do not address the full scope 
and magnitude of the problem and do not obviate the need for the proposed regulation. 

 
Comment 2.0.9:  The regulation being offered by the SWRCB is not necessary. The regulation 
being offered by the SWRCB is not supported by “substantial evidence”. The need for the 
regulation has been contrived by: (a) ignoring SCWA permit violations for political reasons, (b) 
undermining an effective collaborative approach, (c) failing to find any additional basis for the 
regulation, (d) [NMFS's refusal] to turn over public documents to the public, and (e) creating a 
scientifically indefensible document that purports to show a basis for the regulation.  (Jesse 
Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau 
Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; 



 94 

Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm 
Bureau; Napa County Farm Bureau) 

 
Response:  This comment has 5 parts and each will be addressed individually. 
 
a)  Refer to response to comment 2.0.3 
b)  Refer to response to comment 2.0.5 and 2.0.6 
c)  Refer to response to comment 2.0.6 and 2.0.7 
d)  Comment noted 
e)  Refer to response to comments 2.0.4 and 2.0.14 

 
Comment 2.0.10:  The regulation being offered by the SWRCB is not necessary. Significant 
improvements have been completed that remove frost protection from playing any role in future 
strandings. Any contributing role that frost protection may have played in the stream stage drop 
in 2008 has been remedied. Since the April 2008 stranding of ten fish on the Russian River, (1) 
frost diversions have been coordinated with the Sonoma County Water Agency (SCWA) and 
the Russian River Flood Control District. This coordination will allow frost diversions to be 
considered when releases are made from Coyote Dam. (2) Several diverters who were 
pumping directly from the Russian River above Hopland in 2008 have built, or are in the 
process of building, reservoirs that will reduce the instantaneous demand on the Russian River 
by 91.6 cfs in all future years. We have attached as Exhibit J a table summarizing these 
construction projects and their expected reduction in demand. In addition to the capital costs 
outlined in the summary, many of these growers had to remove several acres of valuable wine 
grape vines in order to build the off-stream ponds. This information was originally provided to 
the SWRCB by the Russian River Frost Program’s PowerPoint presentation at the November 
18, 2009, SWRCB workshop, but has been supplemented with additional new information. (3) 
A new USGS gauge has been installed at Talmage, which allows for closer monitoring of 
Russian River flows during frost events that in turn allows for efficient releases from Coyote 
Dam thereby minimizing stage changes. The April 2008 stranding incident on Felta Creek was 
allegedly caused by one direct diverter frost protecting four acres of vineyard. The pump used 
by the diverter has been removed from Felta Creek and replaced with a groundwater well that 
pumps water into an offstream reservoir.  (Jesse Barton, Gallery and Barton Law Corporation; 
Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; Whispering Oak 
Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; 
Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  The installation of offstream reservoirs, new Talmage Gauge, better frost 
forecasting and improved communication between Mendocino growers and the Sonoma 
County Water Agency (SCWA) has improved SCWA’s ability to increase releases for specific 
frost diverters using the Russian River mainstem for frost protection.  These local cooperative 
efforts are real meaningful improvements.  However, these solutions do not address the risk 
present in tributaries of the Russian River in which salmonids exist. 

 
Comment 2.0.11:  The regulation being offered by the SWRCB is not necessary. Significant 
improvements have been completed that remove frost protection from playing any role in future 
strandings. Any contributing role that frost protection may have played in the stream stage drop 
in 2008 has been remedied. These efforts have resolved any legitimate concerns SWRCB and 
NMFS may have had. As evidence, note that there have been no legitimate claims of frost-
protection-related strandings on the mainstem of the Russian River below Coyote Dam or Felta 
Creek since 2008. In fact, attached as Exhibit K are declarations from several individuals who 
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live along various tributaries that have never seen stream stage fluctuations due to frost 
protection activities, but have seen extreme fluctuations due to natural causes, some of which 
have resulted in naturally-caused strandings on those tributaries.  (Jesse Barton, Gallery and 
Barton Law Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer 
Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; 
Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa 
County Farm Bureau) 

 
Response:  The installation of offstream reservoirs, new Talmage Gauge, better frost 
forecasting and improved communication between Mendocino growers and the Sonoma 
County Water Agency (SCWA) has improved SCWA’s ability to increase releases for specific 
frost diverters using the Russian River mainstem for frost protection.  These local cooperative 
efforts are real meaningful improvements.  However, these solutions do not address the risk 
present in tributaries of the Russian River in which salmonids exist. 
 
The declarations provided with this comment are important observations of extreme fluctuations 
stated to be due to natural causes.  Frost diversions occur during late night and early morning 
hours of the day making observations of other potentially extreme fluctuations during frost 
protection events difficult to visually identify.  The evidence available to the Board shows a 
relationship between frost diversions and rapid reductions in stream stage.  The proposed 
regulation is necessary even with the corrective actions currently underway by local efforts. 

 
Comment 2.0.12:  The regulation being offered by the SWRCB is not necessary. Sonoma 
County already has an effective program in place that will monitor the situation. On February 
15, 2011, the Sonoma County Board of Supervisors approved a frost protection ordinance that 
requires growers to disclose the number and type of water diversions used for frost protection, 
the acreage they frost protect with water, sources of water, rate of water application and water 
storage type. Anyone who uses water for frost protection must register with the County. A copy 
of the registration form is attached as Exhibit L. This registration will ensure 100% participation 
in the program. Once registered with the County, they become part of a monitoring program 
administered by a non-profit organization, the Russian River Water Conservation Council 
(RRWCC). The RRWCC is already administering the program for the County, and has already 
installed several gauges in streams identified by NMFS as “at risk” stream systems. All the 
information collected will be provided to a Science Advisory Group that will then provide 
recommendations to the RRWCC to address any frost protection and fishery conflicts. This 
program is up and running without the need for the incredibly blunt instrument the SWRCB is 
wielding.  (Bob Anderson, United Winegrowers for Sonoma County; Jesse Barton, Gallery and 
Barton Law Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer 
Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; 
Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa 
County Farm Bureau) 

 
Response:  Based on this commenter’s description of the Sonoma County program it appears 
to be a good example of the type of Water Demand Management Program (WDMP) the 
regulation requires.  If all of the required components of a WDMP are incorporated into the 
Sonoma County program then it would likely be approved by the State Water Board as a 
WDMP.  It should be noted that the Sonoma County program that was approved on February 
15, 2011, did not have the details of a monitoring and reporting program in place due to 
opposition from the wine industry.  The monitoring and reporting of stream flow and diversion 
data is a requirement of the regulation that the Sonoma County program would need to meet in 
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order to be approved by the State Water Board as a WDMP. 

 
Comment 2.0.13:  We would be remiss if we did not address the “stranding” that occurred on 
April 29 of this year. Before we go any further, it is troubling to note that rather than conduct an 
investigation, NMFS chose to have the “stranding” published in the local newspaper (see 
Exhibit N). This is probably because you need actual evidence to conduct an investigation. 
Nevertheless, the “stranding” occurred on the west fork of the Russian River near Redwood 
Valley in Mendocino County. NMFS claimed in the news story that the stranding was the result 
of frost protection occurring in the valley. Specifically, SA Torquemada is quoted in the May 6th 
Santa Rosa Press Democrat as saying: “This incident illustrates that voluntary efforts have not 
prevented frost diversion-related fish kills and confirms the need to regulate water use....” 
However, the facts of the situation show that the fish were stranded as the normal result of the 
streambed drying from the lack of rainfall. The USGS gauge directly below the “kill” shows no 
significant drop in flows or elevations from frost diversions. The graph does, however, 
document flows receding from 90 cfs to 50 cfs in the preceding week from cessation of rain and 
the onset of warm weather: [Commenter provided hydrographic data]. Note that the “drop” in 
flow is barely perceptible, and is nevertheless eclipsed by the consistent and rapid decline in 
river flow overall as a result of the lack of precipitation and the natural drying up of the stream 
bed.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm 
Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; 
Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  Comment noted.  It has not yet been determined at this time whether or not the 
stranding that occurred in the West Fork is the result of frost diversions or a natural reduction in 
stream flow.  It is assumed that the USGS gage the commenter is referring to is gage 
11461000, Russian River near Ukiah, which is located on the West Fork of the Russian River 
just above the confluence with the East Fork Russian River.  That flow recorded by this gage 
includes contributing flow from tributaries to the West Fork Russian River that flow into the 
West Fork below the location of the fish kill in Redwood Valley.  These tributaries include 
Forsythe Creek and York Creek.  It should also be noted that the Forsythe Creek watershed is 
nearly the same size as the watershed draining to the location of the fish kill.  It also appears 
that the Forsythe Creek watershed has fewer diversions and less vineyard development than 
Redwood Valley.  Therefore it would be expected that the Forsythe Creek watershed will 
heavily influence the flow data recorded at gage 11461000 and conclusions about the reduction 
in flow in Redwood Valley due to a frost event should not solely be made using this gage.  
Another gage would be needed to be installed on the West Fork Russian River in order to 
better monitor the effects of frost diversions in Redwood Valley. 

 
Comment 2.0.14:  The Draft Regulation is not properly based on a solid scientific footing and 
this flawed science is insufficient to justify the regulation's adoption. We understand, from 
discussions with water availability and threatened/endangered species experts, that the 
scientific bases for the Draft Regulation are flawed and incomplete. There are key scientific 
uncertainties regarding the magnitude, extent and causes of the stranding problem, as well as 
regarding the assumptions and analyses underlying the Draft Regulation. Moreover, as 
explained in more detail below, the basis for describing environmental impacts and rejecting 
other alternatives for addressing this problem is notably unscientific, relying more on the 
personal views of the drafters rather than on a thorough and unbiased scientific analysis of the 
issues. Moreover, in conducting these scientific analyses, it is important to recognize that 
diversion for frost protection has different impacts than diversion for irrigation. Water diverted 
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for frost protection does not normally evaporate - rather, most of the water melts and is returned 
to the water table. As a result, the scientific analyses of this issue overstate the impacts of 
water diversion for frost protection. Accordingly, before the State Board adopts the Draft 
Regulation, there should be appropriate studies, the addition of a wider range of alternatives, 
and solicitation of further peer review comments to examine the key elements of the Draft 
Regulation. It is imperative that any new restrictions on agricultural supply diversions have 
solid, accepted and completely defensible scientific bases.  (Paul Spaulding III, Farella Braun 
and Martel, LLP; Golden Real Estate, LLC ("Golden Vineyards")) 

 
Response:  The DEIR and Initial Statement of Reasons address the need and scientific bases 
for the proposed regulation.  The high instantaneous demand for water for frost protection 
resulted in two stranding mortality events documented by NOAA Fisheries in 2008.  Scientific 
research indicates that the two episodes of stream dewatering documented by NOAA Fisheries 
were not isolated incidents, and diversions for purposes of frost protection likely are adversely 
affecting salmonids throughout the Russian River watershed.  Deitch et al. studied the effects 
of dispersed, small-scale water projects on streamflow and aquatic ecosystems in the northern 
California wine country and published the results in a paper titled, “Hydrologic Impacts of Small-
Scale Instream Diversions for Frost and Heat Protection in the California Wine Country.”  Deitch 
et al. concluded that small instream diversions during frost events deplete streamflow over 
short durations.  The report also indicates that small instream diversions on other tributaries in 
the Russian River watershed may have similar effects, and that the cumulative changes that 
small water diversions cause to the natural flow regime may play a principal role in limiting 
valued ecological resources such as anadromous salmonids.  Mr. Deitch’s July 5, 2011 
comment letter explicitly recognizes that “Continuous data collection and monitoring are 
necessary to establish whether changes in streamflow occur because of frost protection use.”  
This is consistent with the proposed regulation. 
 
 CEQA directs the lead agency to discuss the existing conditions as well as what would 
reasonably be expected to occur in the foreseeable future if the project is not approved.  In the 
case of this DEIR the ability of an alternative to fulfill the objectives and goals of the project was 
used to determine the alternative’s benefits in the foreseeable future.  Each alternative was 
evaluated and compared to the others to determine the alternative that provided the greatest 
beneficial outcome in comparison to the potential negative outcomes resulting from either no 
action or implementing an alternative.  The analysis determined that the alternative which 
provided the greatest beneficial outcome in comparison to negative outcomes was the 
proposed regulation 
 
The Board is aware of the unique impacts related to frost protection activities.  Frost protection 
activities result in less overall net loss to the water balance compared to irrigation.  The 
proposed regulation addresses the high instantaneous demand for water in the short term.  The 
DEIR appropriately considers, addresses, and evaluates the impacts related to frost protection 
activities, including the overall water balance.  
 
The Board evaluated a wide range of alternatives that were submitted and developed over a 28 
month period and fully met the requirements of CEQA.  The Board has held four workshops 
and a NOP Scoping meeting over the course of 28 months, and has solicited comments five 
times and accepted and reviewed all comments submitted during the 28 month time period. 

 
Comment 2.0.15:  The EIR references a letter dated February 19, 2009 from the National 
Marine Fisheries Service (NMFS) to the SWRCB describing two instances of fish stranding 
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assumed to be the result of water diversions for the purpose of frost protecting crops. Both 
stranding events described in the letter occurred in April 2008, one on Felta Creek in Sonoma 
County and the other on the main stem of the Russian River near Hopland in Mendocino 
County. The EIR indicates that the SWRCB is relying solely on the allegations in this NMFS 
letter as the basis for explaining why a regulation of the use of Russian River Watershed water 
for frost protection purposes is necessary. For the reasons explained below, this reliance is 
misplaced. First, it is important to recognize that the concerns raised by the NMFS letter were 
acute problems in discrete locations that occurred during an unusually cold and dry spring and 
are not endemic to the entire Russian River watershed. While the importance of these episodes 
is not to be understated, these two occurrences do not support the generalization that salmonid 
stranding are a chronic problem occurring every year throughout the entire Russian River 
watershed. The vast majority of years are not as critically cold and dry as 2008 and 2009; nor 
do the conditions that existed near the locations where stranded salmonids were found exist 
throughout the entire Russian River watershed. Basically, it does not follow that two instances 
of stranding, only allegedly due to diversions for frost protection, justify a conditional ban on all 
frost diversions throughout the entire watershed.  (Mike Anderson, Mendocino County Farm 
Bureau) 

 
Response:  Contrary to the commenter’s assertion, the State Water Board is not solely relying 
on the February 19, 2009 letter from NOAA Fisheries as the basis for this regulation.  The high 
instantaneous demand for water for frost protection resulted in two stranding mortality events 
documented by NOAA Fisheries in 2008.  Scientific research indicates that the two episodes of 
stream dewatering documented by NOAA Fisheries were not isolated incidents, and diversions 
for purposes of frost protection likely are adversely affecting salmonids throughout the Russian 
River watershed.  Deitch et al. studied the effects of dispersed, small-scale water projects on 
streamflow and aquatic ecosystems in the northern California wine country and published the 
results in a paper titled, “Hydrologic Impacts of Small-Scale Instream Diversions for Frost and 
Heat Protection in the California Wine Country.”  Deitch et al. concluded that small instream 
diversions during frost events deplete streamflow over short durations.  The report also 
indicates that small instream diversions on other tributaries in the Russian River watershed may 
have similar effects, and that the cumulative changes that small water diversions cause to the 
natural flow regime may play a principal role in limiting valued ecological resources such as 
anadromous salmonids.  Mr. Deitch’s July 5, 2011 comment letter explicitly recognizes that 
“Continuous data collection and monitoring are necessary to establish whether changes in 
streamflow occur because of frost protection use.”  This is consistent with the proposed 
regulation 

 
Comment 2.0.16:  The EIR references a letter dated February 19, 2009 from the National 
Marine Fisheries Service (NMFS) to the SWRCB describing two instances of fish stranding 
assumed to be the result of water diversions for the purpose of frost protecting crops. Both 
stranding events described in the letter occurred in April 2008, one on Felta Creek in Sonoma 
County and the other on the main stem of the Russian River near Hopland in Mendocino 
County. The EIR indicates that the SWRCB is relying solely on the allegations in this NMFS 
letter as the basis for explaining why a regulation of the use of Russian River Watershed water 
for frost protection purposes is necessary. For the reasons explained below, this reliance is 
misplaced. Management and infrastructure improvements have already been made to resolve 
any contributions frost diversions may have had on the stranding incidents described in NMFS 
February 19, 2009 letter. As a result of a SWRCB workshop held in April 2009, water users set 
to work to develop a plan, now formalized as the RRFP, to mitigate any contribution frost 
diversions may have had on the instances of stranding that occurred and worked to make 
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additional management and infrastructure changes to improve conditions for salmonids. Since 
then, local voluntary actions on the part of landowners, wine grape and pear growers, as well 
as the RRFP, has resolved any impacts frost diversions may have had on the issues brought 
forward in the February 19, 2009 NMFS letter. The stranding incident on the Russian River 
near Hopland, which was related to an instantaneous 83 cfs drop in river stage, was resolved 
by numerous property owners who were directly diverting water from the Upper Russian River. 
Since 2008, these individuals have invested in the installation of off-stream storage ponds 
which permanently reduced the cumulative instantaneous demand on the Russian River by 91 
cfs. Regarding the stranding incident on Felta Creek, the property owner has invested in a 
groundwater well and an off-stream storage pond and no longer diverts water from Felta Creek. 
Since both stranding event locations identified by NMFS in the February 19, 2009 letter have 
been addressed and resolved, the SWRCB must identify the current reason why a regulation 
on the use of frost water in the Russian River is necessary.  (Mike Anderson, Mendocino 
County Farm Bureau) 

 
Response:  Contrary to the commenter’s assertion, the State Water Board is not solely relying 
on the February 19, 2009 letter from NOAA Fisheries as the basis for this regulation.    The 
Board recognizes and commends the successes of local measures enacted to date.  However, 
although these accomplishments are a meaningful step in the right direction, they do not 
address the full scope and magnitude of the problem and do not obviate the need for the 
proposed regulation.  Possible resolution of the two events described in the February 19, 2009 
letter from NOAA Fisheries does not indicate a regulation is not needed.  The regulation is 
needed so that the necessary steps are taken to prevent dewatering events on Russian River 
tributaries as well as the mainstem Russian River.  
 
Scientific research indicates that the two episodes of stream dewatering documented by NOAA 
Fisheries were not isolated incidents, and diversions for purposes of frost protection likely are 
adversely affecting salmonids throughout the Russian River watershed.  Deitch et al. studied 
the effects of dispersed, small-scale water projects on streamflow and aquatic ecosystems in 
the northern California wine country and published the results in a paper titled, “Hydrologic 
Impacts of Small-Scale Instream Diversions for Frost and Heat Protection in the California Wine 
Country.”  Deitch et al. concluded that small instream diversions during frost events deplete 
streamflow over short durations.  The report also indicates that small instream diversions on 
other tributaries in the Russian River watershed may have similar effects, and that the 
cumulative changes that small water diversions cause to the natural flow regime may play a 
principal role in limiting valued ecological resources such as anadromous salmonids.  Mr. 
Deitch’s July 5, 2011 comment letter explicitly recognizes that “Continuous data collection and 
monitoring are necessary to establish whether changes in streamflow occur because of frost 
protection use.”  This is consistent with the proposed regulation.  Implementation of WDMPs for 
tributaries to the Russian River will assure that the necessary data collection and monitoring 
occurs and that steps are taken, likely similar to those implemented by the RRFP, to prevent 
additional stranding events.   

 
Comment 2.0.17:  After almost three years, there has been little evidence brought forward to 
support the need for a regulation. What evidence that has been brought forward in the 
document from NOAA in March 2011 titled, The Biological Context of the Spring 2008 De-
Watering Event in the Upper Mainstem of the Russian River, has extrapolated that the ten 
Steelhead young of the year found stranded on the Upper Main Stem of the Russian River near 
Hopland in 2008 was expanded through assumptions to a number listed as 25,872. This 
document and the calculations was not released to the RRFP, but instead the 25 thousand 
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number was first seen in an article on May 6th titled, Feds Blame Farmers for Russian River 
Fish Kill, that was printed in the Santa Rosa Press Democrat. The document was released 
without a credited author and was released to the court of public opinion through the press. 
This is not a demonstration of a collaborative effort, but a continued effort to create a negative 
public opinion that the agricultural community has not made efforts to resolve this issue. When 
inquiries were made on the March 2008 NOAA document it was found that David Hines was the 
author, but no additional supporting data has currently been presented (even though it has 
been requested) to explain how the 25,872 number was statistically quantified. The 
transparency amongst the agencies to develop collaborative solutions has been disheartening 
and the only information that was able to be obtained to truly understand the overall scope of 
the issue was found through multiple FOIA requests. The information obtained in the FOIA on a 
single set of NOAA field notes showed that ten Steelhead young of the year were discovered 
stranded at the base of a tributary near Hopland within 2-6 inch cobble. This is the only 
evidence that has been substantiated. The Draft Initial Statement of Reasons, pg. 1, states 
that, "Scientific research indicates that the two episodes of stream dewatering documented by 
NOAA Fisheries were not isolated incidents and diversions for purposes of frost protection likely 
are adversely affecting salmonids throughout the Russian River Watershed." The word LIKELY 
needs to be considered as well as the lack of solid evidence to justify such a statement. This 
regulation lacks both factual analysis and evidence to support the conclusion that every frost 
diversion in the Russian River watershed is harming salmonids. NOAA has also stated that the 
use of water for frost protection in the Russian River and related impacts to the fishery has 
been a known problem for years. If this was the case, then why was the agricultural industry not 
informed? Why was the use of water for frost protection not considered as an impact during the 
development of D-1610? Once the issue was brought to the attention of the agricultural industry 
in 2008, the industry made great efforts to work on solutions to reduce impacts to the fishery.  
(Mike Anderson, Mendocino County Farm Bureau) 

 
Response:  The March 2011 report by NMFS was not considered during the development of 
the proposed regulation and is not referenced in the Initial Statement of Reasons or DEIR.  The 
Board did not write or contribute to any portion of this report and any concerns regarding the 
methodology, conclusions, or methods of the report should be addressed with NMFS.  It is 
noted that NMFS sent a letter, dated July 15, 2011, to the Mendocino County Farm Bureau, 
with copy to the State Water Board, which appears to respond to some of the concerns outlined 
in this comment.   
 
Scientific evidence presented in the Initial Statement of Reasons and DEIR indicates that the 
2008 strandings are unlikely to be isolated events and that stranding due to instantaneous 
demand for frost protection is likely occurring throughout the Russian River watershed.  Deitch 
et al. studied the effects of dispersed, small-scale water projects on streamflow and aquatic 
ecosystems in the northern California wine country and published the results in a paper titled, 
“Hydrologic Impacts of Small-Scale Instream Diversions for Frost and Heat Protection in the 
California Wine Country.”  Deitch et al. concluded that small instream diversions during frost 
events deplete streamflow over short durations.  The report also indicates that small instream 
diversions on other tributaries in the Russian River watershed may have similar effects, and 
that the cumulative changes that small water diversions cause to the natural flow regime may 
play a principal role in limiting valued ecological resources such as anadromous salmonids.  Mr. 
Deitch’s July 5, 2011 comment letter explicitly recognizes that “Continuous data collection and 
monitoring are necessary to establish whether changes in streamflow occur because of frost 
protection use.”  This is consistent with the proposed regulation. 
 
 According to gage data from USGS Station 11462500, Russian River near Hopland, SCWA 
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was in compliance with its instream flow requirements immediately preceding the fish stranding 
reported by NOAA on April 20th, 2008, which coincided with a rapid decrease in stream stage 
due to high instantaneous demand for water for frost protection.  The information gathered by 
the WDMPs will help SCWA better anticipate the demand for water for frost protection and 
manage its releases so as to remain in full compliance with its bypass terms at the time of 
these events.  But due to the location and operational limitations of the dams, releases from 
Lakes Mendocino and Sonoma simply cannot independently mitigate for the rapid increase in 
demand for water for frost protection. 
 
The Board recognizes and commends the successes of local measures enacted to date.  
However, although these accomplishments are a meaningful step in the right direction, they do 
not address the full scope and magnitude of the problem and do not obviate the need for the 
proposed regulation. 

 
Comment 2.0.18:  The NOP also indicates the SWRCB is relying on its authority pursuant to 
Article X, Section 2 of the California Constitution and Water Code section 100 to prevent the 
waste and unreasonable use of all waters of the state as a basis for the regulation of frost water 
diversions in the Russian River watershed. However, a single letter describing two instances of 
fish stranding allegedly due to frost water use is not substantial evidence sufficient to 
demonstrate that every existing frost water diversion in the Russian River watershed is per se 
unreasonable. The law provides specific standards for determining whether a particular use is 
unreasonable and each water user has the right to be heard regarding whether their individual 
diversion is in fact unreasonable.  (Mike Anderson, Mendocino County Farm Bureau) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings, documentation and legal authority, as required by OAL and CEQA. 
 
The commenter appears to be misreading the proposed regulation.  The State Water Board is 
not asserting that the two instances of fish stranding demonstrate that every diversion of water 
for frost protection in the Russian River watershed is unreasonable; the Board has determined, 
based on the evidence in the record, that diversions of water for frost protection from March 15 
through May 15 in the Russian River Watershed below Coyote Dam in Mendocino County or 
Warm Springs Dam in Sonoma County are unreasonable unless conducted in accordance with 
a Board-approved water demand management program.  This determination is significantly 
narrower than that suggested by the commenter.  
 
Furthermore, contrary to the assertions of the commenter, there is no legal requirement that 
“each water user has the right to be heard regarding whether their individual diversion is in fact 
unreasonable” in any particular type of proceeding.  Consistent with legal precedent, the Board 
has based its determination of unreasonableness on the facts and circumstances of this case.  
As explained in the proposed regulation, Initial Statement of Reasons and the Notice of 
Proposed Rulemaking, the high instantaneous demand for water for frost protection may cause 
a rapid decrease in stream stage resulting in stranding mortality to salmonids.  Stranding 
mortality can be avoided by coordination or management of those diversions to reduce the 
instantaneous impact.  Because a reasonable alternative to current practices exists, the Board 
has determined these diversions are unreasonable unless conducted in accordance with a 
Board-approved water demand management program to reduce their instantaneous impact.  
Therefore, the proposed regulation deems diversions for frost protection during the enumerated 
period, in the enumerated geographic area, unreasonable unless conducted in accordance with 
a Board-approved water demand management program.  
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All parties have had significant notice and opportunity to comment on the proposed regulation 
and present evidence prior to the Board holding its hearing.  There has already been ample 
opportunity for meaningful discussion on the proposed regulation, and all evidence has been 
adequately available for public scrutiny. 

 
Comment 2.0.19:  It has been argued that this rule making is not needed as fish stranding is 
an isolated and infrequent occurrence - and - that it took a perfect storm of low rain years and 
extended periods of frost to create a situation where "Take" of endangered fish occurred. This 
argument is misleading. There are, and have been, numerous instances of "Take" - though not 
all documented by NMFS. It is true that in years where there is plentiful rain (depending on 
what summer and fall flows were), there may be less chance of a "Take" occurrence. This fact 
does not address the issue that many rain years are low and/or the timing of rain and frost 
occurrences - where the timing of such occurrences degrade flow and habitat conditions and 
may aggravate the possibility of "TAKE".  (Alan Levine, Coast Action Group) 

 

Response:  Comment noted. 

 
Comment 2.0.20:  The Council appreciates that the State Water Board is in a difficult position; 
the Board faces political pressure to adopt a regulation to address assumed conflicts between 
frost and other water use and salmonids, but the Board lacks the necessary water use, 
hydrologic and biological information necessary to identify and regulate actual problems. 
Unfortunately, the Board has for the most part ignored the input of the agricultural community 
and has moved forward with a proposed regulation that relies on hollow bureaucratic verbiage 
intended to appear meaningful while providing no practical guidance that would make the 
regulation a workable, effective program for addressing real world frost protection and stream 
flow needs.  (Pete Opatz, Silverado Premium Properties and the Russian River Water 
Conservation Council; Nick Frey, Sonoma Winegrape Commission) 

 
Response:  The Board has held several workshops during which stakeholders presented 
information and comments.  The Board noticed the rulemaking process for the proposed 
regulation and the draft EIR to support the proposed regulation and invited all stakeholders to 
submit comments.  The Board and its staff have reviewed all information provided during this 
process, and have not ignored any comments or material presented.  Based on the available 
information, the Board concludes that the proposed regulation is necessary. 

 
Comment 2.0.21:  The reluctance of your staff to recognize the URSA led regional effort was 
explained when a Freedom of Information Act (FOIA) request confirmed that your staff, while 
ostensibly engaged in a collaborative stakeholder process, met secretly with other agencies 
and conspired to manufacture a "need" for regulation. The record is clear that SWRCB staff not 
only solicited the February 19, 2009 letter from the NMFS, but encouraged NMFS staff to 
specifically request emergency regulations. These actions undermined the collaborative 
process then underway and appear to have compromised the independent decision making 
responsibility of the agencies. In order to restore trust in the process we respectfully request full 
public disclosure and a comprehensive investigation of this matter. We also respectfully request 
that the proposed regulation be tabled pending the outcome of this investigation. We do not 
believe it is prudent to proceed until it is independently established that a need for regulation 
currently exists.  (Kendall Smith, County of Mendocino) 
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Response:  Board staff publicly recognized the achievements of the URSA led program at the 
Board Workshop in April 2011.  Contrary to the assertions of the commenter, Board staff did not 
conspire to manufacture the need for the proposed regulation, nor did staff participate in the 
writing of the February 19, 2009 letter from NMFS to the Board.  The stranding incidents and 
studies performed on Maacama Creek in 2006 that are cited in NMFS’s letter are documented 
incidents and publications.  As indicated in the letter, NMFS was exploring long-term solutions 
through a collaborative effort but desired a short-term solution to avoid a potentially widespread 
reduction in the reproductive success of salmonids.  To this end, Board staff was consulted by 
NMFS staff as to the State governmental processes available and capable of providing a short-
term solution to the potential risk to salmonids from frost diversions.  Board staff identified the 
emergency regulation process, and NMFS, on its own, prepared the February 19, 2009 letter. 
 
At the April 7, 2009 Board Workshop, Derek Roy, Special Agent for NMFS gave a PowerPoint 
presentation that identified some of the 40 members of the Russian River Frost Task Force 
(including Mendocino County Farm Bureau and Mendocino County Russian River Flood 
Control District).  In that presentation Mr. Roy stated that “Due to the lack of a short term “take” 
prevention plan for this frost season, the task force has been face[d] with the difficult decision of 
making recommendations to the California State Water Board regarding emergency regulations 
to protect ESA listed salmonids.”  It is important to note that the Board did not in fact pursue an 
emergency regulation as requested by NMFS, but rather conducted several additional 
workshops during which stakeholders presented more information and comments.  The Board 
eventually noticed the rulemaking process for the proposed regulation and the supporting draft 
EIR for which all stakeholders could submit comments.  The Board and its staff have reviewed 
all information provided during this process.  Based on the available information, the Board has 
concluded that the proposed regulation is necessary. 

 
Comment 2.0.22:  Sufficient regulations are currently in place to protect special status fish 
species listed pursuant to the ESA and the habitat upon which those species depend. Flows 
within the Russian River watershed are also already dictated by Decision 1610 and will be 
further regulated by the process required by AB 2121. Surrounding habitat is additionally 
protected by the Clean Water Act, the Porter Cologne Act, and the Fish and Game Code. 
Existing regulations provide strong protection and equally strong penalties for violations of the 
ESA.  (Lee Howard, Mendocino County Russian River Flood Control and Water Conservation 
Improvement District; Kendall Smith, County of Mendocino) 

 
Response:  Contrary to the assertions of the commenter, the Board does not agree that 
“Sufficient regulations are currently in place to protect special status fish species listed pursuant 
to the ESA and the habitat upon which those species depend.”  The Board is not relying on any 
authority any other agency may have regarding the same resources to be protected by the 
proposed regulation.  While Decision 1610 requires instream flows for the mainstem Russian 
River, it does not specify flows for any tributaries other than Dry Creek below Warm Springs 
Dam.  The Board has concluded that the proposed regulation is necessary to prevent potential 
salmonid stranding mortality caused by cumulative frost diversions, while, as much as is 
reasonable, allowing continued use of water for frost protection purposes, provided those 
diversions are managed pursuant to a Board-approved Water Demand Management Program. 

 
Comment 2.0.23:  This proposal is taking from us and has devalued our property significantly 
without demonstrating any defensible scientific research or data.  (Dermot and Darice Bourke) 

 

Response:  The proposed regulation does not “take” any vested property right.  The Supreme 
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Court has held that there can be no taking where an owner’s use of a right is already restricted 
by background principle of property law.  (Lucas v. South Carolina Coastal Council (1992) 505 
U.S. 1002, 1029.)   Both the public trust and the prohibition against unreasonable use inhere in 
all water rights.  (See El Dorado Irrigation District v. State Water Resources Control Board 
(2006) 142 Cal.App.4th 937, 966.)  Furthermore, the proposed regulation contemplates the 
continued use of most if not all water rights for frost protection, albeit in compliance with a 
WDMP to ensure that diversions for frost protection use do not cause stranding mortality of 
salmonids in the Russian River watershed.  

 
Comment 2.0.24:  The state at this time has not met the regulatory threshold to justify such a 
far reaching and precedent setting statute. There have been three incidents of reported fish 
strandings, and those occurred during the 3rd year of a drought and during the coldest spring in 
over 30 years.  (Mark Houser; Barbara Petersen; Russ Green; Richard Rued; Hank Wetzel; 
Dermot and Darice Bourke) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings, documentation and legal authority, as required by OAL and CEQA.  The 
evidence before the Board supports the conclusion that diversions of water for frost protection 
from March 15 through May 15 in the Russian River Watershed below Coyote Dam in 
Mendocino County or Warm Springs Dam in Sonoma County are unreasonable unless 
conducted in accordance with a Board-approved water demand management program. 

 
Comment 2.0.25:  The proposed frost protection regulation is a direct result of fish stranding 
incidents that occurred during the 2008 frost protection season. However, to our knowledge the 
National Marine Fisheries Service (NMFS) has not conducted a scientific investigation to 
support the contention that the 2008 strandings were due solely to the diversion of water for 
frost protection, or that frost protection operations were a significant contributing factor in the 
strandings. If NMFS has conducted a scientific investigation to support these assertions, it has 
not produced a report for public review. During the April 2009 SWRCB workshop, data was 
presented showing how other factors such as Russian River channel entrenchment and 
associated drop in groundwater levels could have contributed to the dewatering of tributaries. 
Prior to embarking on the preparation of this EIR, we strongly urge the SWRCB to obtain from 
NMFS, and disclose to the public, a scientifically-based report on the cause of the 2008 
strandings. The SWRCB should not consider adoption of a frost protection regulation until it can 
be determined whether diversions for frost protection were the cause of the fish mortality 
occurrences. A regulation that targets only those diverting water for frost protection is 
unsupported.  (Paula Whealen, Wagner and Bonsignore) 

 
Response:  The DEIR and Initial Statement of Reasons address the need and scientific bases 
for the proposed regulation.  The high instantaneous demand for water for frost protection 
resulted in two stranding mortality events documented by NOAA Fisheries in 2008.  Scientific 
research indicates that the two episodes of stream dewatering documented by NOAA Fisheries 
were not isolated incidents, and diversions for purposes of frost protection likely are adversely 
affecting salmonids throughout the Russian River watershed.  Deitch et al. studied the effects 
of dispersed, small-scale water projects on streamflow and aquatic ecosystems in the northern 
California wine country and published the results in a paper titled, “Hydrologic Impacts of Small-
Scale Instream Diversions for Frost and Heat Protection in the California Wine Country.”  Deitch 
et al. concluded that small instream diversions during frost events deplete streamflow over 
short durations.  The report also indicates that small instream diversions on other tributaries in 
the Russian River watershed may have similar effects, and that the cumulative changes that 
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small water diversions cause to the natural flow regime may play a principal role in limiting 
valued ecological resources such as anadromous salmonids.  Mr. Deitch’s July 5, 2011 
comment letter explicitly recognizes that “Continuous data collection and monitoring are 
necessary to establish whether changes in streamflow occur because of frost protection use.”  
This is consistent with the proposed regulation. 

 
Comment 2.0.26:  I would like to request that you modify the proposed Russian River Frost 
Regulation. The economic impact analysis in your rulemaking notice cites significant economic 
impacts and because the need for this new regulation is based on only three incidents of 
reported fish strandings which occurred during the third year of a drought and during the 
coldest spring in a great many years, your board should be hesitant to impose regulations 
which may not be necessary. I question whether the need for such a major and potentially 
precedent setting regulation has been adequately demonstrated.  (Chris Bowen, Hunter Farms) 

 
Response:  CEQA requires the decision-maker to balance the benefits of a proposed project 
against the environmental risks in determining whether to approve the project.  If this analysis 
determines the benefits of the proposed action outweigh the negative impacts then the 
proposed action should be chosen over the “no project” alternative.  There is adequate 
evidence in the record to support the conclusions that the “no project” alternative will not 
sufficiently achieve the program’s objectives because the existing regulatory tools would not 
adequately address the problem. 

 
Comment 2.0.27:  NOAA under ESA has listed several salmonids species as threatened and 
endangered in the Russian River watershed and they have provided, to someone, information 
supporting their position that the use of water for protection of grape vines from frost poses a 
documented threat to federally threatened and endangered salmonids in the Russian River 
watershed. The State received a letter that "documents two episodes of fish stranding mortality 
that occurred in April 2008, one on Felta Creek in Sonoma County and the second on the 
mainstream of the Russian River near Hopland in Mendocino County." Because this is the 
impetuous for this regulation, did anyone ask a couple of key questions from NOAA like: Where 
these "wild Russian River" fingerlings or where they hatchery planted fingerlings? Was the 
determination made visually or genetically? Who made the determination - NOAA? Were 
reasonable precautions being undertaken or taken to protect the fish at the time (ITP)? Was 
there a documented and re- demonstrable cause and effect relationship established? How 
many salmonid fry are killed at the hatchery each year? Would this not be a baseline figure for 
the rest of us before corrective actions are required? Or are there two standards one for 
government and one for the rest of us. The reason for the questions is NOAA has a body of 
work showing that anytime "wild" fish and hatchery fish intermingle, you no longer have "wild" 
fish you have something else. To illustrate this point, as recently as June 22, 2011, the Press 
Democrat ran an article that stated “wild” salmon had not been seen in East Austin Creek for 
over 50 years. "But last year, fish were spotted reproducing. They included a male wild salmon 
and a female with a clipped fin, indicating a hatchery fish". Simply because the male did not 
have a clipped fin does not necessarily make him a "wild" salmon, he could be a second 
generation hatchery fish. NOAA admits that not all fins get clipped at the hatcheries. So, when 
these fish, in East Austin Creek, hatched, what kind of fish are they really? When these fish 
come back to spawn with all their fins, what kind of fish will they be? This EIR states fish were 
brought in to stock the hatchery after the dams were built. If one can buy "wild" pacific Coho, 
here in Sonoma County for $17.99 a pound, how endangered are these fish? (T. Connick) 

 

Response:  On Mar. 16, 2009, the Court of Appeals for the Ninth Circuit upheld NOAA 
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Fisheries Service's hatchery listing policy for Pacific salmonids.  (Trout Unlimited v. Lohn (2009) 
559 F.3d 946.)  The policy establishes that NOAA Fisheries Service will consider the extinction 
risk of the entire biological unit, both naturally spawning populations and hatchery stocks, when 
it makes a listing decision; and adopts a policy that the agency will allow harvest of listed 
hatchery fish that are surplus to conservation needs.  (NOAA Northwest Regional Office 
website: http://www.nwr.noaa.gov/ESA-Salmon-Listings/Salmon-Populations/Alsea-
Response/Final-Listings-Hatchery-Policy.cfm).  The Court’s ruling invalidated the practice 
described in the Interim Policy of generally excluding hatchery stocks in a distinct population 
segment (DPS) from listing unless it was determined that they contained a substantial 
proportion of the DPS’s remaining genetic diversity and were ‘‘essential for recovery.’’ Under 
this new policy, hatchery stocks determined to be part of a DPS will be considered in 
determining whether a DPS is threatened or endangered under the ESA, and will be included in 
any listing of the DPS.  (50 CFR Parts 223 and 224.)  Based on the ruling the Russian River 
hatchery broodstock are also protected under the Endangered Species Act.  The two stranding 
events reported by NMFS, however, did not involve hatchery fingerlings.  Coho salmon are 
reared at the Don Claussen Warm Springs Hatchery until they are fingerlings and are then 
released each year into 5 select tributaries in late spring (May-June).  A smaller number of 
advanced fingerlings are released in 5 select tributaries in late fall (Oct-Nov).  Steelhead are 
reared in the hatchery until they are yearlings and are released between January and April in 
Dry Creek and the East Fork Russian River.   

 
Comment 2.0.28:  Both fish strandings, one and only one in Mendocino County have been 
corrected by growers spending millions of their dollar and federal dollars on off site storage. 
Sonoma County only stranding was corrected with ground water. We are all doing our best to 
correct a grossly exaggerated problem. Why should one 4 acre vineyard in Sonoma County 
and one 10 fish stranding in Mendocino be changed to 24,000 stranded by some kind of 
unknown method? There is absolutely no sound science to this hypothetical formula that 
N.M.F. used.  (David and Joyce Fanucchi) 

 
Response:  The Board recognizes and commends the local efforts enacted to date.  However, 
although these accomplishments are a meaningful step in the right direction, they do not 
address the full scope and magnitude of the problem.   
 
The commenter is referring to information contained in the NMFS 2011 report titled “The 
Biological Context of the Spring 2008 De-Watering Event in the Upper Mainstem of the Russian 
River”.  This report was not considered during the development of the proposed regulation and 
is not referenced in the Initial Statement of Reasons or DEIR.  The Board did not write or 
contribute to any portion of this report.  Any issues with the methodology, conclusions, or 
methods of release should be addressed to NMFS.  It is noted that NMFS sent a letter, dated 
July 15, 2011, to the Mendocino County Farm Bureau, with copy to the State Water Board, 
which appears to respond to the concerns outlined in this comment.   

 
Comment 2.0.29:  Given the limited incidents of fish strandings that have been documented, 
the proposed regulation with its very broad reach is excessive. The fact that in 2011 the 
Russian River watershed had the largest Coho salmon return in years (3 years after the 2008 
stranding events) reinforces this conclusion.  (Nick Frey, Sonoma County Winegrape 
Commission) 

 
Response:  The Don Claussen Warm Springs Hatchery spawns Coho salmon and steelhead 
broodstock.  Coho are reared at the hatchery until they are fingerlings and are then released 
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each year into 5 select tributaries in late spring (May-June).  A smaller number of advanced 
fingerlings are released in 5 select tributaries in late fall (Oct-Nov).  Steelhead are reared in the 
hatchery until they are yearlings and are released between January and April in Dry Creek and 
the East Fork Russian River.  The Coho overwinter in the tributaries and then migrate out to the 
ocean and the steelhead migrate out to the ocean when they are released.  The hatchery 
program’s target is to release approximately 88,000 Coho salmon fingerlings and 500,000 
steelhead yearlings. The goal of the hatchery program is to conserve the genetic resources of a 
fish population currently at extremely low population abundance and at risk of extinction, using 
captive propagation methods until a time that the fish population is self-sustaining in the wild. 
(Fishpro, 2004.)  According to the Coho salmon Captive Broodstock Program’s adult return 
summary for 2011, 81 adult Coho Salmon returned to the Russian River Watershed this spring.  
3 of these were considered wild.  Based on this summary the Program estimates that a total of 
approximately 190 adult Coho returned this year. 
(http://ucanr.org/sites/RussianRiverCoho/files/66271.pdf.)  According to the NMFS Southwest 
Regional Office’s website the recovery target for a self-sustaining population of Coho salmon is 
around 10,000 returning adults. 
(http://www.swr.noaa.gov/recovery/coho/Chapter_10_Recovery_Actions_Russian.pdf.) 

 
Comment 2.0.30:  The Scientific Basis is Straightforward The frost issue has attracted 
significant attention because of the presence of fish carcasses. Most sources of stress on 
salmon and steelhead populations are more subtle. They reduce a watershed’s ability to 
support fish in the first place. The dead bodies are never found and in some cases the fish 
never existed. Frost protection has been different because actual fish have been found 
stranded or killed. Still, some critics of the Frost Rule have focused on the relatively few times 
that fish kills have been documented and publicized. With respect, we think that criticism is 
misplaced. People who work in the watershed have known about the negative effects of 
diversions for frost for many years. Well before the documented fish kills or the Deitch, 
Merenlender, and Kondolf paper, I heard about the problem from farmers who approached me 
quietly after meetings. At its root, the problem is one of simple math. Direct diversions for frost 
typically use more than 1 cfs per 10 acres of vineyard. Many of the tributaries with coho and 
steelhead have dozens or hundreds of acres that are frost protected. Some of these diversions 
are operated with flashboard dams, direct diversion pumps, or streamside wells. This is on 
tributaries that can be running at only a few cfs during the frost protection season, depending 
on how recently it rained. In other words, frost protection can easily require all of the water 
during a very sensitive time for fish. In retrospect, the most surprising thing about the 2008 fish 
kills is that it took so long for the issue to be documented. We were also surprised to learn that 
the issue could affect the mainstem Russian River as well as the tributaries. The situation is 
made dramatically worse by the sad state of affairs for salmon in the Russian River. We no 
longer have any margin for error. In the Russian River, coho salmon are almost extirpated. Only 
the coho broodstock program (the salmon equivalent of the captive condor effort) and 
restoration projects undertaken by wildlife agencies, private landowners, and other 
stakeholders are keeping hope alive. Since the Russian River is located in the heart of the 
Central California Coast coho salmon population segment and it historically supported one of 
its largest runs, the loss of the Russian River population threatens the survival of the entire 
species. For steelhead, the situation is slightly less desperate—but only slightly.  (Brian 
Johnson, Trout Unlimited) 

 

Response:  Comment noted. 

 

Comment 2.0.31:  I. Purpose of the Regulation It is clear that the purpose of the regulation was 
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precipitated by events that occurred in April 2008 of stranding mortality. It appears from the 
draft EIR that two episodes of strandings occurred. However, lacking from any and all 
documentation is the data which extrapolated the two incidents into what now appears to be a 
series of incidents throughout Sonoma and Mendocino counties in 2008 and thereafter. 
Admittedly, there has been a "lack of monitoring and eyewitnesses during the early hours when 
frost events occur". The draft EIR takes this lack of data as an assumption of more incidents of 
strandings. I respectfully request that SWRCB produce specific data showing the exact number 
of strandings, location and timing of such strandings. Failure to do so shows a lack of causation 
that it was in fact a withdrawal of water for frost protection measures that caused the strandings 
and a lack of evidence that there has in fact been a violation of the Endangered Species Act. It 
is certainly my position, as well as other local growers, that we do not wish to endanger any fish 
and certainly we wish to do our part to save such species. However, failing to acquire accurate 
information and thereafter imposing regulations on faulty data will not produce the goal of 
SWRCB to decrease the risk of salmonid mortality. In order to adequately protect the Coho, 
Chinook and Steelhead we must properly addresses the issues and that requires specific and 
accurate data which is lacking from the draft EIR.  (Carole Mascherini; Don Wallace, Dry Creek 
Vineyard; Louis Foppiano, Foppiano Vineyards; Paul Foppiano, Foppiano Vineyards; Don and 
Joe Guadagni, Guadagni Brothers Welding; Stephen Hawkes; Blake and Aubrey Mauritson; 
Thom Mauritson, Thomas Mauritson Vineyards; James  Pedroncelli, Pedroncelli Vineyards; 
Richard Rued; John and Patti Saini) 

 
Response:  The DEIR and Initial Statement of Reasons address the need and scientific bases 
for the proposed regulation.  The high instantaneous demand for water for frost protection 
resulted in two stranding mortality events documented by NOAA Fisheries in 2008.  Scientific 
research indicates that the two episodes of stream dewatering documented by NOAA Fisheries 
were not isolated incidents, and diversions for purposes of frost protection likely are adversely 
affecting salmonids throughout the Russian River watershed.  Deitch et al. studied the effects 
of dispersed, small-scale water projects on streamflow and aquatic ecosystems in the northern 
California wine country and published the results in a paper titled, “Hydrologic Impacts of Small-
Scale Instream Diversions for Frost and Heat Protection in the California Wine Country.”  Deitch 
et al. concluded that small instream diversions during frost events deplete streamflow over 
short durations.  The report also indicates that small instream diversions on other tributaries in 
the Russian River watershed may have similar effects, and that the cumulative changes that 
small water diversions cause to the natural flow regime may play a principal role in limiting 
valued ecological resources such as anadromous salmonids.  Mr. Deitch’s July 5, 2011 
comment letter explicitly recognizes that “Continuous data collection and monitoring are 
necessary to establish whether changes in streamflow occur because of frost protection use.”  
This is consistent with the proposed regulation.  

 
Comment 2.0.32:  Before the Warm Springs Dam, Dry Creek along with many of its tributaries 
dried up every year stranding fish. It's nature at work. We have a seasonal creek on our 
property located at 6062 Dry Creek Road (come check it out), that has been dry since the last 
rains. It is this way every year.  (Jim Newsome) 

 
Response:  It should be clear that the proposed regulation is intended to apply and does apply 
only to diversions of water, including diversions from tributaries. If natural stranding occurs, the 
proposed regulation does not place fault or responsibility on the frost protection diverters who 
are participating and complying with a Board approved WDMP or diverters exempted by the 
Board. However, the proposed regulation is drafted so that cumulative frost diversions do not 
exacerbate natural conditions that already cause stranding mortality. 
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Comment 2.0.33:  This letter is in response to the draft environmental impact report produced 
in the spring of 2011 by the California Department of Water Resources (DWR), a state agency 
tasked with water resource use including agricultural frost protection irrigation oversight. I 
understand that the need for a state regulation on the use of agricultural overhead irrigation for 
vineyard frost protection has emerged in response to documented fish strandings and 
compromised anadromous fish habitat attributed to the simultaneous over drafting of streams 
and tributaries of the Russian River watershed. I am urging the DWR to work with National 
Marine Fisheries Service and the California Department of Fish and Game to develop strong 
and enforceable regulations using appropriate means to limit the overuse of precious water 
resources that fisheries need for their habitat recovery.  (Maria Potter) 

 

Response:  Comment noted. 

 
Comment 2.0.34:  My interest in this issue emerged through a study I conducted at Sonoma 
State University as a student in the Geography Department where I analyzed regional 
occurrences of frost events in the springtime months over a twenty year period - from 1990 to 
2009 in the Russian River watershed. This study demonstrated both a pattern of geographically 
defined frost trends as well as a general increase in springtime frost events over this recent 
twenty year period. The data was derived from publicly available air temperature data 
generated by the University of California Integrated Pest Management website and has now 
been used by National Marine Fisheries Services to generate maps to assist farmers with 
making appropriate decisions to balance concerns of fisheries with their agricultural practices.  
(Maria Potter) 

 

Response:  Comment noted. 

 
Comment 2.0.35:  Although I am confident that there is sufficient concern about this issue 
among those in the agricultural industry, I do not believe that farmers will easily comply with 
agency recommendations. In short, my experience leads me to the idea that an enforceable 
regulation (as opposed to voluntary conservation measures) is sorely needed in order to 
adequately protect struggling fisheries from certain decline. I feel that the use of fresh water 
pumped in some cases directly from spawning stream habitat amounts to an excessive and 
unreasonable use of water, and as such, I would contend that this constitutes a violation of the 
public trust.  (Maria Potter) 

 

Response:  Comment noted. 

 
Comment 2.0.36:  We believe that the proposed frost water regulation is unwarranted. After 
reviewing documents, released in response to a Freedom of Information Act (FOIA) request, we 
now know that the heavy handed reaction by the staff of NMFS and the SWRCB was 
unnecessary and that there is no evidence that the diversion of water for frost protection, in the 
spring of 2008, impacted salmonid fish populations in the Russian River watershed. Since 
2008, thousands of hours of time and millions of dollars have been spent by the agricultural 
communities of Mendocino and Sonoma counties in an effort to remedy a problem that never 
existed. The Directors of the SWRCB should allow existing Federal and State laws to protect 
anadromous fish, abandon the effort to create a new frost protection water regulation and 
investigate the events that led to their decision that a regulation was needed. Farmers were 
notified that they had dewatered two places in the Russian River watershed during the spring of 
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2008, and that fish had been stranded. The agricultural community took the charge very 
seriously. A tremendous voluntary effort was undertaken to mitigate the reported taking of 
threatened anadromous fish. Hundreds of hours of meetings and workshops were attended, 
economic analyses were conducted, grower coalitions were formed, water use data was 
collected, contractors and attorneys were hired, grants were applied for and received, ponds 
were built, a multicounty frost forecasting network was developed, new USGS and other gages 
were installed, meteorological analyses of microclimatic conditions were undertaken and 
millions of dollars were spent. [Commenter provided further analysis of the FOIA documents, 
concluding that there had been communication between members of NMFS and SWRCB staff 
that cannot be categorized as open and collaborative.] The FOIA documents clearly tell the 
story of how a handful of 2.5 inch juvenile fish were found in two locations in the Russian River 
watershed with no evidence that they had been stranded by the actions of farmers. Concurrent 
USGS gage date showed that the river flows, during the supposed time of the stranding, were 
well within the criteria used by NMFS to determine what passage flows should be for that time 
of the year and that year class of fish. More recently, in an attempt to justify their extreme 
reactions and exaggerate the impacts of their false accusation that farmers had dewatered the 
river, NMFS produced a statistically manipulated report, that multiplied ten stranded juvenile 
fish into thousands (25,872) of dead fish along the entire length of the Russian River.  (Janet 
Pauli, Mendocino County Inland Water and Power Commission; County of Mendocino; City of 
Ukiah; Redwood Valley County Water District; Potter Valley Irrigation District; Mendocino 
County Russian River Flood Control and Water Conservation Improvement District) 

 
Response:  The commenter’s assertions from its review of documents received are incorrect.  
The high instantaneous demand for water for frost protection resulted in two documented 
stranding mortality events by NOAA Fisheries in 2008.  Scientific research indicates that the 
two episodes of stream dewatering documented by NOAA Fisheries were not isolated 
incidents, and diversions for purposes of frost protection likely are adversely affecting 
salmonids throughout the Russian River watershed.  Deitch et al. studied the effects of 
dispersed, small-scale water projects on streamflow and aquatic ecosystems in the northern 
California wine country and published the results in a paper titled, “Hydrologic Impacts of Small-
Scale Instream Diversions for Frost and Heat Protection in the California Wine Country.”  Deitch 
et al. concluded that small instream diversions during frost events deplete streamflow over 
short durations.  The report also indicates that small instream diversions on other tributaries in 
the Russian River watershed may have similar effects, and that the cumulative changes that 
small water diversions cause to the natural flow regime may play a principal role in limiting 
valued ecological resources such as anadromous salmonids.  Mr. Deitch’s July 5, 2011 
comment letter explicitly recognizes that “Continuous data collection and monitoring are 
necessary to establish whether changes in streamflow occur because of frost protection use.”  
This is consistent with the proposed regulation.  
 
The Board recognizes and commends the successes of local measures enacted by growers to 
date.  However, although these accomplishments are a meaningful step in the right direction, 
they do not address the full scope and magnitude of the problem and do not obviate the need 
for the proposed regulation.  
 
The commenter is referring to information contained in the NMFS 2011 report titled “The 
Biological Context of the Spring 2008 De-Watering Event in the Upper Mainstem of the Russian 
River”.  This report was not considered during the development of the proposed regulation and 
is not referenced in the Initial Statement of Reasons or DEIR.  The Board did not write or 
contribute to any portion of this report.  Any issues with the methodology, conclusions, or 
methods of release should be addressed to NMFS. 



 111 

 
Comment 2.0.37:  In all of the FOIA documents there was absolutely no recognition by the 
staff members of NMFS or SWRCB of the immense amount of voluntary time and money that 
had been spent by farmers to mitigate the perceived problem. There was no concern about the 
potentially severe economic impact of a punishing regulation. When these facts are coupled 
with a clear lack of scientific oversight and the blatant exaggeration of data by the staff of these 
agencies, it should be of grave concern to the Directors of the SWRCB. Falsely accused 
farmers put thousands of hours, and millions of dollars, into trying to fix a problem that didn't 
exist. Our water rights were jeopardized and the economy of two counties was seriously, and 
unnecessarily, threatened. We believe that the Directors of the SWRCB have been deceived, 
just as we have been deceived. Creating this regulation would set a precedent proving that 
laws can be enacted with no oversight or underlying basis in fact. Therefore, instead of 
continuing to discuss an unnecessary and overreaching regulation, the Directors of the 
SWRCB should be conducting an investigation into the events that have led us all down a very 
long road for no reason.  (Janet Pauli, Mendocino County Inland Water and Power 
Commission; County of Mendocino; City of Ukiah; Redwood Valley County Water District; 
Potter Valley Irrigation District; Mendocino County Russian River Flood Control and Water 
Conservation Improvement District) 

 
Response:  Board staff publicly recognized the achievements of farmers at the Board 
Workshop in April 2011.  Board staff did not conspire to manufacture the need for the proposed 
regulation, nor did staff participate in the writing of the February 19, 2009 letter from NMFS.  
The stranding incidents and studies performed on Maacama Creek in 2006 that are cited in 
NMFS’s letter are documented incidents and publications.  As indicated in the letter, NMFS was 
exploring long-term solutions through a collaborative effort but desired a short-term solution to 
avoid a potentially widespread reduction in the reproductive success of salmonids.  To this end, 
Board staff was consulted by NMFS staff on the State governmental processes available and 
capable of providing a short-term solution to the potential risk to salmonids from frost 
diversions.  Board staff identified the emergency regulation process, and NMFS, on its own, 
prepared the February 19, 2009 letter. 
 
At the April 7, 2009 Board Workshop, Derek Roy, Special Agent for NMFS gave a PowerPoint 
presentation that identified some of the 40 members of the Russian River Frost Task Force 
(including Mendocino County Farm Bureau and Mendocino County Russian River Flood 
Control District).  In that presentation, Mr. Roy stated that “Due to the lack of a short term “take” 
prevention plan for this frost season, the task force has been face[d] with the difficult decision of 
making recommendations to the California State Water Board regarding emergency regulations 
to protect ESA listed salmonids.”  It is important to note that the Board did not in fact pursue 
emergency regulations as requested by NMFS but rather conducted several other additional 
workshops during which stakeholders presented more information and comments.  The Board 
eventually noticed the rulemaking process for the proposed regulation and the supporting draft 
EIR for which all stakeholders could submit comments.  The Board and its staff have reviewed 
all information provided during this process.  Based on the available information, the Board has 
concluded that the proposed regulation is necessary. 

 
Comment 2.0.38:  We strongly oppose the proposed Russian River Frost Regulation because 
it is an unjustified regulation. We have received information from our members about how the 
proposed regulation is not based upon sound science, ignores private property rights and 
would jeopardize the fragile economic existence of agribusiness, tourism and lodging industries 
throughout Mendocino County and the Russian River watershed. Perhaps the most troubling 
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and perplexing part of this issue is the information received through multiple Freedom of 
Information Requests which contains evidence about the lack of transparency used by the 
regulatory agencies to devise this regulation without science and purposeful public input.  
(Barbara Reed, Employers Council of Mendocino County) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings and documentation, as required by OAL.  The Board has complied with all 
requirements of CEQA and the APA with regards to the adoption of the proposed regulation.  
All parties have had significant notice and opportunity to comment on the proposed regulation 
and present evidence prior to the Board holding its hearing.  There has already been ample 
opportunity for meaningful discussion on the proposed regulation, and all evidence has been 
adequately available for public scrutiny.  The Board has already considered all comments and 
materials made or submitted during this process in balanced the competing needs of diverters 
and the public trust resources at issue. 

 
Comment 2.0.39:  It's still hard to believe that there is going to be a tremendous amount of 
money and energy going to regulations where there has been only three incidents of reported 
fish kill; those coming during a drought year and a record setting spring frost. I would venture to 
say that there were probably more naturally occurring stranding this year with the heavy rains 
allowing fish to reach areas that they would normally not be able to reach and then a more 
rapid recession of water from these spots.  (Jerry Reedy, Reedy Vineyards) 

 
Response:  The evidence before the Board supports the conclusion that diversions of water for 
frost protection from March 15 through May 15 in the Russian River Watershed below Coyote 
Dam in Mendocino County or Warm Springs Dam in Sonoma County are unreasonable unless 
conducted in accordance with a Board-approved water demand management program It should 
be clear that the proposed regulation is intended to apply and does apply only to diversions of 
water, including diversions from tributaries. If natural stranding occurs, the proposed regulation 
does not place fault or responsibility on the frost protection diverters who are participating and 
complying with a Board approved WDMP or diverters exempted by the Board. However, the 
proposed regulation is drafted so that cumulative frost diversions do not exacerbate natural 
conditions that already cause stranding mortality. 

 
Comment 2.0.40:  Finally, if you are allowed to move ahead with these regulations, I would 
suggest that you use science and actual historical data which is just now being gathered by 
Sonoma County officials, not politics.  (Jerry Reedy, Reedy Vineyards) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings and documentation, as required by OAL. 

 
Comment 2.0.41:  The need for this regulation is based on a letter to the Board dated February 
19, 2009 from NOAA Fisheries which referenced two episodes of fish stranding that occurred in 
April 2008 and requested the Board to implement emergency regulations related to the use of 
Russian River water for frost protection. However, after almost three years, there has been little 
evidence brought forward to support this need. The transparency amongst the agencies to 
develop collaborative solutions was disheartening and the only information that was able to be 
obtained to truly understand the overall scope of the issue was found through multiple FOIA 
requests. This regulation lacks both factual analysis and evidence to support the conclusion 
that every frost diversion in the Russian River watershed is harming salmonids.  (Jesse Barton, 
Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau Federation; 
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Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms 
Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa 
County Farm Bureau; Peter Chevalier, Chevalier Vineyard Management, Inc.; Jack Cox; Robert 
Dempel, Dempel Ranch Vineyard; Heath Dolan, Dark Horse Vineyards; Jason Dolan, Dark 
Horse Vineyards; Eric Foster, Elizabeth Vineyards; S.J. Jahnke, Whistler Management, Inc.; 
Richard Lamalfa; Donald E. Butow, Butow Vineyards; Michael Boer, Stipp Ranch; Allan Nelson; 
Wendel Nicolaus, Middleridge Vineyard; Richard Schaefers, Beckstoffer Vineyards; Richard 
Schaefers, Mendocino Winegrape and Wine Commission; Ken and Kathe Todd, Todd Brothers 
Vineyards; David Beckstoffer, Beckstoffer Vineyards; Danny Piffero; Jim Lincoln, Napa County 
Farm Bureau) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings and documentation, as required by OAL.  The Board has not “[concluded] 
that every frost diversion in the Russian River watershed is harming salmonids,” but has 
determined that all diversions of water for frost protection from March 15 through May 15 in the 
Russian River Watershed below Coyote Dam in Mendocino County or Warm Springs Dam in 
Sonoma County are unreasonable unless conducted in accordance with a Board-approved 
water demand management program.  This is a significantly different and narrower conclusion 
than that suggested by the commenter. 

 
Comment 2.0.42:  The proposed Russian River Frost Regulation is based on a claim of 
substantial and ongoing harm to salmonids. This claim is supported by the two events 
documented in 2008, a year of extremes of drought and extensive frosts. As I pointed out in a 
previous workshop, the population that was harmed is the same population that has returned in 
2010-2011 as the best run in decades. This simple fact refutes the claim which is the basis for 
the supposed need for the regulation. Chair Hoppin commented, upon confronting this fact, that 
it is a very complex system and cannot be viewed in such black and white terms. If he is 
correct, then he has made an even stronger argument against the claim, since the claim has 
reduced the problem to the most simple, black and white view: that frost diversions are the 
reason for the salmonid population decline of the past decades. From either perspective, the 
foundational claim is unsupportable.  (Alfred White, La Ribera Vineyards) 

 
Response:  Uncoordinated frost diversions are a contributing factor to the salmonid population 
decline; not the sole reason for population decline. 
 
The Don Claussen Warm Springs Hatchery spawns Coho salmon broodstock.  Coho are reared 
at the hatchery until they are fingerlings and are then released each year into 5 select 
tributaries in late spring (May-June).  A smaller number of advanced fingerlings are released in 
5 select tributaries in late fall (Oct-Nov).  The Coho overwinter in the tributaries and then 
migrate out to the ocean.  The hatchery program’s target is to release approximately 88,000 
Coho salmon fingerlings. The goal of the hatchery program is to conserve the genetic 
resources of a fish population currently at extremely low population abundance and at risk of 
extinction, using captive propagation methods until a time that the fish population is self-
sustaining in the wild.  (Fishpro, 2004.)  According to the Coho salmon Captive Broodstock 
Program’s adult return summary for 2011, 81 adult Coho Salmon returned to the Russian River 
Watershed this spring.  3 of these were considered wild.  Based on this summary the Program 
estimates that a total of approximately 190 adult Coho returned this year. 
(http://ucanr.org/sites/RussianRiverCoho/files/66271.pdf.)  According to the NMFS Southwest 
Regional Office’s website the recovery target for a self-sustaining population of Coho salmon is 
around 10,000 returning adults. 
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(http://www.swr.noaa.gov/recovery/coho/Chapter_10_Recovery_Actions_Russian.pdf.) 

 
Comment 2.0.43:  When the unsigned document Biological Context of the Spring 2008 De-
Watering Event in the Upper Mainstem of the Russian River appeared in March of 2011, the 
documented 10 fish became 25,872 by a process of arbitrary factors multiplied together. Once 
the author of the report was identified and asked what was the supporting basis for the various 
assumptions strung together to make an impressive number, the reply was "Since there were 
no data on those variables of interest, we used our best professional judgment . . ." This is a 
euphemistic way of saying "We made them up." This spring, a new claim of a frost protection 
fish kill was made and highly publicized. Feds blame farmers for Russian River fish kill, Press 
Democrat, May 6, 2011. It reads, "The deaths of at least 21 juvenile steelhead trout and the 
stranding of 150 in puddles following a drop in water levels in the west fork of the Russian River 
near Redwood Valley has focused new attention on farm practices. The fish kill - discovered 
April 28 - coincided with farmers drawing water to spray for frost protection . . ." The USGS 
gage directly below the "kill" shows no significant drop in flows from the frost diversion. The 
graph does, however, document flows receding from 90 cfs to 40 cfs in the preceding week 
from the cessation of rain and the onset of warm weather. It is plain to see that without the red 
circle, that day would be indistinguishable from any other day when no frost was occurring. By 
choosing to look only on that day, they hope to convince you that coincidence proves causality. 
I trust that you can see through that false logic. It only serves to demonstrate the agenda-driven 
nature of this dispute rather than a sincere concern for fact based analysis and fact based 
solutions.  (Alfred White, La Ribera Vineyards) 

 
Response:  The NMFS March 2011 report was not considered during the development of the 
proposed regulation and is not referenced in the Initial Statement of Reasons or DEIR.  The 
Board did not write or contribute to any portion of this report and any issues with the 
methodology, conclusions, or methods of release should be addressed to NMFS.  It is noted 
that NMFS sent a letter, dated July 15, 2011, to the Mendocino County Farm Bureau, with copy 
to the State Water Board, which appears to respond to the concerns outlined in this comment.  
 
It appears there is not enough evidence at this time to demonstrate whether or not the 
stranding occurred as a result of frost diversions or a natural reduction in stream flow.  It is 
assumed that the USGS gage the commenter is referring to is gage 11461000, Russian River 
near Ukiah, which is located on the West Fork of the Russian River just above the confluence 
with the East Fork Russian River.  It should be noted that flow recorded by this gage includes 
contributing flow from tributaries to the West Fork Russian River that flow into the west fork 
below the location of the fish kill in Redwood Valley.  These tributaries include Forsythe Creek 
and York Creek.  It should also be noted that the Forsythe Creek watershed is nearly the same 
size as the watershed draining to the location of the fish kill.  It also appears that the Forsythe 
Creek watershed has fewer diversions and less vineyard development than Redwood Valley.  
Therefore it would be expected that the Forsythe Creek watershed will heavily influence the 
flow data recorded at gage 11461000 and conclusions about the reduction in flow in Redwood 
Valley due to a frost event cannot be made using this gage.  It is likely that another gage will 
need to be installed on the West Fork Russian River in order to monitor the effects of frost 
diversions in Redwood Valley. 
 
The scientific evidence presented in the Initial Statement of Reasons and DEIR indicate the 
2008 strandings are unlikely to be isolated events.  In addition, Deitch et al. studied the effects 
of dispersed, small-scale water projects on streamflow and aquatic ecosystems in the northern 
California wine country and published the results in a paper titled, “Hydrologic Impacts of Small-



 115 

Scale Instream Diversions for Frost and Heat Protection in the California Wine Country.”  Deitch 
et al. concluded that small instream diversions during frost events deplete streamflow over 
short durations.  The report also indicates that small instream diversions on other tributaries in 
the Russian River watershed may have similar effects, and that the cumulative changes that 
small water diversions cause to the natural flow regime may play a principal role in limiting 
valued ecological resources such as anadromous salmonids.  Mr. Deitch’s July 5, 2011 
comment letter explicitly recognizes that “Continuous data collection and monitoring are 
necessary to establish whether changes in streamflow occur because of frost protection use.”  
This is consistent with the proposed regulation. 

 
Comment 2.0.44:  The Federal Endangered Species Act (ESA) requires states to ensure that 
the actions they authorize, fund, or carry out are not likely to jeopardize the continued existence 
of any listed species or result in the destruction or adverse modification of designated critical 
habitat. The ESA also prohibits any action that causes a "taking" of any listed endangered 
wildlife species, including fish. Rapid dewatering of streams, the critical fish habitat (inclusive of 
headwater creeks, and mainstream rivers), is unequivocally impairing essential behaviors, 
breeding, and feeding of the listed species, and thus is harming and harassing them. The State 
therefore has a duty to regulate diversions related to frost protection of wine grapes, to avoid 
species extinction.  (Stephen Fuller-Rowell, Sonoma County Water Coalition; Jim Doerksen 
and Stephen Krimel, Save Mark West Creek) 

 
Response:  The State Water Board relies on agencies with expertise in particular resource 
areas for appropriate information relating to those agencies’ purviews.  The Board has the 
independent authority, as expressed in the Notice of Proposed Rulemaking, to adopt the 
proposed regulation, and is not relying on any authority any other agency may have regarding 
the same resources to be protected by the proposed regulation. 

 
Comment 2.0.45:  We, along with many other growers in Sonoma and Mendocino Counties, 
have been working cooperatively to ensure that farming and fishery can co-exist. There have 
been no serious fish strandings since 2008 - this is not an emergency situation.  (John Jordan, 
Jordan Winery) 

 

Response:  Comment noted. 

 
Comment 2.0.46:  An issue is being made of two strandings in April 2008. It was unfortunate 
that some fish were killed when the flow of the Russian River and a small stream dropped. 
Because of these incidences certain agencies feel there is a need to implement regulations 
related to the use of Russian River water for frost protection. There is no real evidence to 
support this need. In a matter of 6 months we believe the problem was addressed with the 
building of multiple ponds so they can frost protect out of the ponds at night and recharge out of 
the Russian River during the day after the frost pumps have been turned off.  (James, John, 
David, and Michael Milovina) 

 
Response:  The installation of offstream reservoirs, new Talmage Gauge, better frost 
forecasting and improved communication between Mendocino growers and the Sonoma 
County Water Agency (SCWA) has improved SCWA’s ability to increase releases for specific 
frost diverters using the Russian River mainstem for frost protection.  These local cooperative 
efforts are real meaningful improvements.  However, these solutions do not address the risk 
present in tributaries of the Russian River in which salmonids exist.  The Board finds there is 
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sufficient evidence to support the need for the proposed regulation. 

 
Comment 2.0.47:  We have been to several meetings and the agencies responsible for this 
charade refuse to listen and accept the fact that the problem has been solved. We all have a 
responsibility to protect the fish and we don't have to be constantly reminded of that fact. We 
have yet to ever hear one of these people that work for us that they are also looking out for the 
well-being of us humans. The fish don't pay their salaries. We believe the quick and aggressive 
approach taken by the farming community demonstrates we can resolve the problem without 
the need for more unnecessary government regulation.  (James, John, David, and Michael 
Milovina) 

 
Response:  The Board recognizes and commends the local efforts enacted to date.  However, 
although these accomplishments are a meaningful step in the right direction, they do not 
address the full scope and magnitude of the problem. 

 
Comment 2.0.48:  I implore this Board to reject in entirety these [January 2010] proposed 
regulations written by staff, and adopt the program for workable frost protection measures 
developed by the people over the last year, and which will assist salmonids.  (Rudolph Light; 
Rudolph Light) 

 
Response:  The Board recognizes and commends the local efforts enacted to date.  However, 
although these accomplishments are a meaningful step in the right direction, they do not 
address the full scope and magnitude of the problem. 

 
Comment 2.0.49:  While Farm Bureau remains committed to supporting efforts that make real 
world improvements to benefit fish and farmers, the proposed regulation is unnecessary, 
unjustified, and exceeds the SWRCB's authority. As the following comment explains, the facts 
do not support the proposed regulation. NMFS' February 19, 2009 letter was not the origin of 
the proposed regulation. The DEIR, Notice of Proposed Rulemaking, and other supporting 
documents all point to a February 19, 2009 letter from NMFS to the SWRCB ("NMFS letter") as 
both the genesis of, and primary justification for, the proposed regulation. However, neither 
characterization is correct. In reality, as demonstrated by documents Farm Bureau received 
pursuant to a FOIA request, SWRCB staff actually requested, and even helped draft, the letter 
supposedly originating from NMFS. Consequently, the supporting documents should be 
corrected to clarify that NMFS' February 19, 2009 letter was requested by and drafted in part by 
SWRCB staff. (The documents received pursuant to Farm Bureau's FOIA and PRA requests 
are included on several CDs with this letter. Since these documents provide important 
information related to the origin, development, and factual justification of the proposed 
regulation, it is important the SWRCB consider them in regards to the proposed regulation. 
Consequently, Farm Bureau requests these documents be made part of the record for the 
proposed regulation.) (Jack Rice, California Farm Bureau Federation) 

 
Response:  Board staff did not manufacture the need for the proposed regulation, nor did staff 
participate in the writing of the February 19, 2009 letter from NMFS.  The stranding incidents 
and studies performed on Maacama Creek in 2006 that are cited in NMFS’s letter are 
documented incidents and publications.  As indicated in the letter, NMFS was exploring long-
term solutions through a collaborative effort but desired a short-term solution to avoid a 
potentially widespread reduction in the reproductive success of salmonids.  To this end, Board 
staff was consulted by NMFS staff as to the State governmental processes available and 
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capable of providing a short-term solution to the potential risk to salmonids from frost 
diversions.  Board staff identified the emergency regulation process, and NMFS, on its own, 
prepared the February 19, 2009 letter. 
 
At the April 7, 2009 Board Workshop, Derek Roy, Special Agent for NMFS gave a PowerPoint 
presentation that identified some of the 40 members of the Russian River Frost Task Force 
(including Mendocino County Farm Bureau and Mendocino County Russian River Flood 
Control District).  In that presentation, Mr. Roy stated that “Due to the lack of a short term “take” 
prevention plan for this frost season, the task force has been faced with the difficult decision of 
making recommendations to the California State Water Board regarding emergency regulations 
to protect ESA listed salmonids.”  It is important to note that the Board did not in fact pursue 
emergency regulations as requested by NMFS but rather conducted several other additional 
workshops during which stakeholders presented more information and comments.  The Board 
eventually noticed the rulemaking process for the proposed regulation and the supporting draft 
EIR for which all stakeholders could submit comments.  The Board and its staff have reviewed 
all information provided during this process.  Based on the available information, the Board has 
concluded that the proposed regulation is necessary. 

 
Comment 2.0.50:  While Farm Bureau remains committed to supporting efforts that make real 
world improvements to benefit fish and farmers, the proposed regulation is unnecessary, 
unjustified, and exceeds the SWRCB's authority. As the following comment explains, there is 
not adequate evidence to support the proposed regulation. According to the supporting 
documents, the proposed regulation relies almost entirely upon two pieces of evidence to 
support the conclusion that all surface water diversions and groundwater extractions throughout 
the Russian River watershed are unreasonable because they may harm or strand salmonids. 
These two pieces of evidence are the February 19, 2009 letter from NMFS and a paper by 
Deitch et al. titled, "Hydrologic Impacts of Small-Scale Instream Diversions for Frost and Heat 
Protection in the California Wine Country." However, reliance upon these two pieces of 
evidence is misplaced and inadequate to justify the proposed regulation. In regards to the 
NMFS letter, and as described more fully in the numerous presentations and comments to the 
Board, voluntary efforts have fully resolved any contributions diversions for frost protection may 
have had on the strandings described in that letter. (The physical and managerial 
improvements that eliminated the potential diversions for frost protection that contributed to 
stranding are also described in the Williams Selyem et al. letter.) Regarding the Deitch, et al. 
paper, Farm Bureau understands that Dr. Deitch sent a letter to the SWRCB disabusing the 
Board of the presumption that the study on Maacama Creek could be assumed to reflect 
conditions throughout the Russian River watershed, which clarifies that the Maacama Creek 
study does not justify a basin-wide regulation. Notwithstanding the fact that neither the NMFS 
letter nor the Deitch et al. article can be used to justify a basin-wide declaration of 
unreasonableness, the supporting documents attempt to justify such a declaration by 
combining these anecdotal observations with some generic statements about viticulture and 
theoretical descriptions of frost protection methods to conclude that existing diversions for frost 
protection are unreasonable. Based upon these sparse facts and assumptions, the proposed 
regulation concludes that what has been actually observed and documented in two isolated and 
relative minor instances is in fact a problem endemic to the entire watershed. Such wild 
extrapolation, however, is improper and does not provide sufficient justification for the proposed 
regulation.  (Jack Rice, California Farm Bureau Federation) 

 
Response:  The State Water Board is not asserting that the two instances of fish stranding 
demonstrate that every diversion of water for frost protection in the Russian River watershed is 
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unreasonable, but has determined, based on the evidence in the record, that diversions of 
water for frost protection from March 15 through May 15 in the Russian River Watershed below 
Coyote Dam in Mendocino County or Warm Springs Dam in Sonoma County are unreasonable 
unless conducted in accordance with a Board-approved water demand management program.  
This determination is significantly narrower than that suggested by the commenter.  
 
The proposed regulation is supported by adequate findings, documentation and legal authority, 
as required by OAL and CEQA.  The evidence before the Board supports the conclusion that 
diversions of water for frost protection from March 15 through May 15 in the Russian River 
Watershed below Coyote Dam in Mendocino County or Warm Springs Dam in Sonoma County 
are unreasonable unless conducted in accordance with a Board-approved water demand 
management program.  
 
Deitch et al. studied the effects of dispersed, small-scale water projects on streamflow and 
aquatic ecosystems in the northern California wine country and published the results in a paper 
titled, “Hydrologic Impacts of Small-Scale Instream Diversions for Frost and Heat Protection in 
the California Wine Country.”  Deitch et al. concluded that small instream diversions during frost 
events deplete streamflow over short durations.  The report also indicates that small instream 
diversions on other tributaries in the Russian River watershed may have similar effects, and 
that the cumulative changes that small water diversions cause to the natural flow regime may 
play a principal role in limiting valued ecological resources such as anadromous salmonids.  Mr. 
Deitch’s July 5, 2011 comment letter explicitly recognizes that “Continuous data collection and 
monitoring are necessary to establish whether changes in streamflow occur because of frost 
protection use.”  This is consistent with the proposed regulation. 

 
Comment 2.0.51:  While Farm Bureau remains committed to supporting efforts that make real 
world improvements to benefit fish and farmers, the proposed regulation is unnecessary, 
unjustified, and exceeds the SWRCB's authority. As the following comment explains, the facts 
do not support the proposed regulation. The State Water Board has not recognized or analyzed 
natural stream stage variation and natural stranding. Yet another factor the SWRCB must 
consider, and yet has not, is that significant and sometimes rapid stream stage changes occur 
routinely from a variety of causes, including naturally, other than frost protection. As evidenced 
by reviewing streamflow records for any number of north coast streams on the California 
Department of Water Resources website and the 2000 Biological Assessment for the Operation 
of Warm Springs Dam and Coyote Valley Dam, reductions in stream stage similar to those 
seen during the 2008 March-May frost season occur routinely. In fact, it is precisely because 
streamflows vary naturally that it is possible to develop standards like the "Hunter criteria" 
which provide acceptable stream stage change rates for reservoir operations and other 
anthropogenic activities. The proposed regulation and supporting documents do not indicate 
whether this science has been considered, why it has been rejected, or what standards should 
be used in place of the "Hunter criteria." Absent such information, it is not clear how the 
SWRCB will address natural stream stage changes and instances of natural stranding. (The 
Hunter (1992) criteria indicate that a stream stage change of 1 inch per hour is acceptable. This 
is the criteria required for the operation of Warm Springs Dam and Coyote Valley Dam. Also, 
the FOIA documents received by Farm Bureau and others indicate that the SWRCB and NMFS 
were aware of these criteria. (Also see the Williams Selyem et al. letter.) This information along 
with information indicating that natural variations in the Russian River exceed these criteria is 
available in the 2000 Biological Assessment for the Operation of Warm Springs Dam and 
Coyote Valley Dam.) (Jack Rice, California Farm Bureau Federation) 
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Response:  Natural stranding, due to the natural recession of seasonal flows, occurs each 
year.  However, diversions for frost protection can create an unnatural flow recession that can 
be detected through monitoring.  (See Deitch et al, 2009.)  In addition, Mr. Deitch’s July 5, 2011 
comment letter explicitly recognizes that “Continuous data collection and monitoring are 
necessary to establish whether changes in streamflow occur because of frost protection use.”  
This is consistent with the proposed regulation.  
 
In the Russian River Biological Assessment Interim Report 1, 2000, NMFS determined that 
ramping effects are assumed to be attenuated on the mainstem Russian River about 5 miles or 
less downstream of Coyote Dam near the Perkins Street bridge crossing in Ukiah.  The 
ramping rates referred to in the 2009 Biological Opinion of 25 cfs/hr are “Interim Ramping 
Rates” and are designed specifically for the channel characteristics from Coyote Valley dam to 
Ukiah.  They were not designed to be universally applied on the mainstem of the Russian 
River. 
 
Hunter (1992) recommends down-ramping rates of 2.54 cm/hr to avoid stranding of salmonids 
in regulated rivers based on studies on the Sultan River (Olson, 1990) that determined ramping 
rates of 2.54 cm/hr were adequate to protect steelhead fry.  However, Hunter notes that this 
determination was made in a confined river transect, whereas the stranding was observed on 
lower gradient bars further downstream.  Thus, the effective ramping rate at the actual 
stranding locations was less than 2.54 cm/hour in Hunter’s analysis.  Hunter also states that 
stranding increases dramatically when flows drop below a critical stage level, typically defined 
in hydropower settlements as the minimum operating discharge, or the upper end of a flow 
range where more restrictive operational criteria are applied.  This indicates that ramping rates 
alone will not protect fish from stranding mortality and that stage levels also play a critical role in 
protecting salmonids from stranding. 

 
Comment 2.0.52:  While Farm Bureau remains committed to supporting efforts that make real 
world improvements to benefit fish and farmers, the proposed regulation is unnecessary, 
unjustified, and exceeds the SWRCB's authority. As the following comment explains, the facts 
do not support the proposed regulation. There is no evidence that hypothetical frost protection 
practices are problematic. The DEIR makes a number of general statements about frost 
protection practices that are apparently intended to demonstrate that there is widespread 
inefficiency in frost water practices. (DEIR p. 13) The problem is that these are all hypothetical 
statements. There is no evidence to show that these theoretical situations actually exist at all, 
let alone in locations and to such a degree that it would pose any actual threat of stranding. 
Absent this supporting information, the Board may not rely upon merely hypothetical 
statements to justify the proposed regulation.  (Jack Rice, California Farm Bureau Federation) 

 
Response:  The cumulative effect of uncoordinated diversions for frost protection can cause a 
rapid, instantaneous reduction in stage that can cause stranding mortality.  These impacts 
could be prevented by coordinating diversions, modifying frost protection methods, or other 
best management practices.  The intent of the Demand Management section (DEIR p. 13) is to 
identify beneficial management practices that could be implemented to help manage and 
reduce the instantaneous demand of water for frost protection activities and thus reduce the 
potential for stranding mortality.  It is acknowledged that some landowners are already 
implementing these beneficial management actions. 

 
Comment 2.0.53:  Information in the file indicates that diversion, licensed and unlicensed, for 
use in frost protection can, and does, have sufficient adverse effects on stream flow to cause 
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harm or death to salmonids. The failure of the SWRCB to regulate such diversion activity has 
added to (and complicates) the problem of maintaining sufficient flows to support salmonids in 
all life stages.  (Alan Levine, Coast Action Group) 

 

Response:  Comment noted. 

 
Comment 2.0.54:  After months, and years, of dealing with stream flow related activities no 
effective voluntary solution has been found. Under both, State and Federal Code, the SWRCB 
must take regulatory action.  (Alan Levine, Coast Action Group) 

 

Response:  Comment noted. 

 
Comment 2.0.55:  These studies [Surface water balance to evaluate the hydrological impacts 
of small instream diversions and application to the Russian River basin, California, USA 2007 
by Merelender, Deitch, and Kondolf; and Hydrologic impacts of small-scale instream diversions 
for frost and heat protection in the California wine country Matthew J. Deitch, G. Mathias 
Kondolf, and Adina M. Merenlender, Department of Environmental Science, Policy, and 
Management] demonstrate that saving wine grapes from the cold often strands and kills rare 
populations of listed commercial and sport fish. This spring time pumping and diversion of large 
amounts of ground and surface water, in the context of survival of listed species, is counter 
indicated by the facts. The facts mitigate against even small diversions: The steelhead and 
salmon are already struggling to survive huge odds including extreme low flows, high water 
temperatures, sedimentation, stranding, predation, and pollution. The listing of the several fish 
species under the Endangered Species Act is by definition an aggravated circumstance raising 
the threshold for what constitutes an acceptable impact to their critical habitat. That threshold 
does not include aerial spraying scarce and critically important water on thousands of acres of 
wine grapes that can be "protected" by way of numerous other frost avoiding strategies.  (Alan 
Levine, Coast Action Group) 

 

Response:  Comment noted. 

 
Comment 2.0.56:  NOWWE supports any improvement in the ability to inventory and 
accurately monitor frost protection irrigation within the Russian River watershed, including its 
tributary streams and main stem, in as much as it will lead to better protections for listed 
salmonids, prevention of strandings and takes, and to overall better management of flows and 
habitat within the watershed and improved management of vineyard practices. We are all too 
aware that past frost protection irrigation practices have led to stranding and killing of protected 
species, and to damages to critical habitat and streams. We are also aware that past frost 
protection irrigation practices by grape growers and others during critical periods have led to 
overdrafting of the Russian River tributaries and main stem. It is thus quite important that the 
management of frost control irrigation withdrawals and practices be improved dramatically, 
such that the frost water irrigation users will leave sufficient water within the Russian River 
tributaries and main stem for salmonid health and recovery, and for downstream water rights 
holders and other stakeholders besides grape growers.  (Casey Caplinger, New Old Ways 
Wholistically Emerging) 

 

Response:  Comment noted. 
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Comment 2.0.57:  In general, NOWWE is writing in support of the NMFS position on frost 
protection.  (Stacy Li , New Old Ways Wholistically Emerging) 

 

Response:  Comment noted. 

 
Comment 2.0.58:  Threats from frost protection come in two general forms: First, drawdown of 
the main stem Russian River from cumulative direct diversion demands for frost protection. 
Extreme events of this type occurred during the 2001 and 2008 frost seasons. The mainstem at 
the USGS at Hopland gage loss 36% to 50% of the flow on some nights during those frost 
seasons. Steelhead fry were killed in 2008 when a gravel bar was exposed to air. This source 
of take of listed species has been proactively addressed by the Mendocino Flood Control 
District and several owners of large vineyards. There is sufficient new off-stream reservoir 
storage to account for current frost protection demands that avoids drawdown of the mainstem. 
In addition, Mr. Sean White, the general manager of the flood control district is developing a 
communication system so that compensatory releases can be made in anticipation of frost 
protection demand from Coyote Reservoir. The second threat is from vineyards and orchards 
located adjacent to and dependant upon direct diversions from tributary streams. In 2008, Felta 
Creek, a small tributary to the Russian River, was dewatered through direct diversion to protect 
a modest acreage of vineyard, killing young-of-the-year coho salmon rearing in the creek. 
Threats from this form of frost protection have not yet been addressed. The threat from tributary 
direct diversion is greater because there are more vineyards that directly divert from tributaries, 
tributaries are more easily dewatered than the mainstem, and coho salmon and steelhead trout 
juveniles tend to rear in the tributaries.  (Stacy Li , New Old Ways Wholistically Emerging) 

 
Response:  Comment noted.  Tributaries are included in the geographic scope of the proposed 
regulation. 

 
Comment 2.0.59:  Mark West Creek is a main tributary to the Russian River. Mr. Caplinger 
owns property adjacent to Mark West Creek and has riparian water rights from Mark West 
Creek. Sonoma County identified Mark West Creek as a water limited watershed. Mr. Caplinger 
is particularly concerned about the second form of frost protection with direct diversion from 
tributary streams. This watershed is particularly susceptible to direct diversion for frost 
protection. Mark West Creek base-flow has decreased from 3 cfs to less than 1 cfs. Coho 
salmon and steelhead trout inhabit Mark West Creek. Mark West Creek has been designated 
as critical habitat for both species. California Department of Fish and Game made at least three 
salmonid abundance estimates between 1965 to 1970 in Mark West Creek that ranged 
between 60 steelhead and coho salmon per100 feet, 60 yearling steelhead per 100 feet and 
175 steelhead per 100 feet (CDFG 2000). Bill Cox, CDFG district fisheries biologist for Sonoma 
and Marin counties rated these salmonid abundances as very high (personal communication, 
2008). In my thirty years as a professional fisheries biologist in California, I have not 
encountered higher abundance estimates for steelhead trout. The high salmonid production 
potential Mark West Creek should be protected to facilitate recovery of these listed species. 
There has been recent vineyard development in the headwaters of Mark West Creek. Both 
Pride Vineyard and the pending Cornell vineyard development may potentially use direct 
diversion from Mark West Creek as frost protection. Further use of surface water likely to 
impinge on Mr. Caplinger’s riparian water right.  (Stacy Li , New Old Ways Wholistically 
Emerging) 

 
Response:  Comment noted.   The proposed frost regulation is in part intended to address the 
potential impacts to the Mark West Creek watershed caused by frost protection diversions.   
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Comment 2.0.60:  It is now clear that even small direct diversions on tributary streams can be 
dewatered quickly causing take of the endangered coho salmon and the threatened steelhead 
trout. There is no incidental take of coho salmon because they are endangered. SWRCB must 
take a proactive stance to avoid liability for take of listed species. NOWWE is willing to assist 
SWRCB in finding solutions to this recently documented threat to listed anadromous salmonids 
in the Russian River watershed, but particularly as it relates to the Mark West Creek watershed.  
(Stacy Li , New Old Ways Wholistically Emerging) 

 
Response:  The Board appreciates any assistance offered.  Board staff, however, feels that 
the adoption of the proposed regulation is the appropriate response to the conditions in the 
Russian River and its tributaries at this time. 

 
Comment 2.0.61:  Frost protection varies drastically from year to year. You may frost protect 1 
night or 5 nights or zero nights. To just say that the "use of water in frost protection is effecting 
the water flow in the Russian River watershed" is not correct. Where is the data on this 
accusation? (John and Patti Saini) 

 
Response:  The DEIR and Initial Statement of Reasons provide the factual basis for the 
proposed regulation.  The high instantaneous demand for water for frost protection resulted in 
two stranding mortality events documented by NOAA Fisheries in 2008.  Scientific research 
indicates that the two episodes of stream dewatering documented by NOAA Fisheries were not 
isolated incidents and that diversions for purposes of frost protection likely are adversely 
affecting salmonids throughout the Russian River watershed.  Deitch et al. studied the effects 
of dispersed, small-scale water projects on streamflow and aquatic ecosystems in the northern 
California wine country and published the results in a paper titled, “Hydrologic Impacts of Small-
Scale Instream Diversions for Frost and Heat Protection in the California Wine Country.”  Deitch 
et al. concluded that small instream diversions during frost events deplete streamflow over 
short durations.  The report also indicates that small instream diversions on other tributaries in 
the Russian River watershed may have similar effects, and that the cumulative changes that 
small water diversions cause to the natural flow regime may play a principal role in limiting 
valued ecological resources such as anadromous salmonids.   

 
Comment 2.0.62:  I am very concerned about these regulations that are being proposed to 
label sprinkler frost protection as a nonbeneficial use of water. My biggest concern centers 
around the quality of science that has been used to justify the regulations, beginning with the 
National Marine Fishery Service's (NMFS) and California Fish and Game's assessment of fish 
kills following the extreme frost event that occurred on April 21st, 2008. The sampling 
techniques and post mortem evaluations utilized an extremely small sample size both in terms 
of actual fish numbers (10 fish) and spatial distribution along the Russian River (one location). 
NMFS biologists appear to attribute most fish strandings during spring months to changes in 
water levels caused by sprinkler frost protection. Yet we know from experience that water levels 
rise and fall in the Russian River watershed on a seasonal basis and are affected by many 
factors, including rainfall and evapotranspiration. We also know that there is a huge natural 
mortality of salmonid fry from a variety of factors, most of them as a consequence of the 
watershed's natural history. Dewatering as a result of water diversions may very well be a 
minor cause, and the risk factor should be carefully assessed by professional researchers 
knowledgeable in the disciplines of inland fisheries and hydrology as well as proper statistical 
sampling and analysis before the proposed regulations are put in place. In the case of the main 
stem of the Russian River, growers have now created enough off stream water storage that the 
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chances of a repeat of the conditions that may have created the April 21st, 2008 fish kills are 
remote - there is enough off stream capacity to offset almost 91 cubic feet per second 
diversions that formerly would have been required for frost protection.  (Glenn McGourty, 
University of California Agriculture and Natural Resources) 

 
Response:  The requirement that all water be put to beneficial use to fullest extent to which it is 
capable is different and in addition to the requirement that all water diversion and use be 
reasonable.  The high instantaneous demand for water for frost protection resulted in two 
stranding mortality events documented by NOAA Fisheries in 2008.  Scientific research 
indicates that the two episodes of stream dewatering documented by NOAA Fisheries were not 
isolated incidents, and diversions for purposes of frost protection likely are adversely affecting 
salmonids throughout the Russian River watershed.  Deitch et al. studied the effects of 
dispersed, small-scale water projects on streamflow and aquatic ecosystems in the northern 
California wine country and published the results in a paper titled, “Hydrologic Impacts of Small-
Scale Instream Diversions for Frost and Heat Protection in the California Wine Country.”  Deitch 
et al. concluded that small instream diversions during frost events deplete streamflow over 
short durations.  The report also indicates that small instream diversions on other tributaries in 
the Russian River watershed may have similar effects, and that the cumulative changes that 
small water diversions cause to the natural flow regime may play a principal role in limiting 
valued ecological resources such as anadromous salmonids.  Natural stranding, due to the 
natural recession of seasonal flows, occurs each year.  However, Deitch et al indicates that 
diversions for frost protection can create an unnatural flow recession that can be monitored for 
and evaluated.  Mr. Deitch’s July 5, 2011 comment letter explicitly recognizes that “Continuous 
data collection and monitoring are necessary to establish whether changes in streamflow occur 
because of frost protection use.”  This is consistent with the proposed regulation.  
 
The Board recognizes and commends the successes of local measures enacted to date.  
However, although these accomplishments are a meaningful step in the right direction, they do 
not address the full scope and magnitude of the problem and do not obviate the need for the 
proposed regulation. 

 
Comment 2.0.63:  Was the original problem blown out of proportion, and are we certain that 
problem has not already been sufficiently addressed? It is within the realm of imagination (if not 
yet "scientifically" supported) that circumstances of weather and water supply may occur that 
could be detrimental to fish. There is record of such an unfortunate occurrence in 2008. (though 
there is some speculation as to the statistically enhanced significance of the incidence in 
question). For all those "engaged", the "realm of possibility" was sufficient to take action. 
Through the efforts of the previously mentioned group a procedure of scheduling releases to off 
set anticipated diversions was quickly developed which immediately contributed to the 
reduction of impacts. This coupled with rapid grower response in construction of hundreds of 
Acre Feet of increased water storage greatly reduced the "potential" for similar circumstances 
in the future.  (Richard Schaefers, Mendocino Vineyard Company) 

 
Response:  While it appears steps have been taken to reduce the impacts of the frost diversion 
that led to the occurrence in 2008 on the mainstem Russian River, these same steps have not 
been taken to prevent potential strandings on tributaries to the Russian River.  The Board 
recognizes and commends the successes of local measures enacted to date.  However, 
although these accomplishments are a meaningful step in the right direction, they do not 
address the full scope and magnitude of the problem and do not obviate the need for the 
proposed regulation.  Implementation of WDMPs for tributaries to the Russian River will also 
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reduce the potential for stranding occurrences. 

 
Comment 2.0.64:  The District is also concerned about much of the information on which the 
"need" for a regulation has been predicated. After exhaustive research and numerous FOIA 
requests it has become obvious that items ranging from frequently cited NMFS February 19th 
letter, to the magnitude of the Hopland fish kill have been exaggerated, manipulated, and/or 
fabricated in an insincere and unethical effort to bolster the need for a regulation in the absence 
of corroborating data.  (Lee Howard, Mendocino County Russian River Flood Control and 
Water Conservation Improvement District) 

 
Response:  The federal endangered status of affected salmonids has existed since 1997, well 
before the 2008 frost season.  NMFS identified two incidents of actual salmonid mortality in the 
mainstem and in a tributary stream of the Russian River.  Matthew Deitch, et al made an 
independent analysis and found a close relationship between frost diversions and rapid stream 
stage declines in the Maacama Creek watershed.  Recently, another mortality incident of 
salmonids occurred in the West Fork Russian River, supporting both that conclusion that 
salmonid fry are present throughout the watershed during the frost season and that existing 
efforts have not fully resolved the identified problem. 

 
Comment 2.0.65:  The National Marine Fisheries Service has explained that the "take" of listed 
salmonids documented in 2008 and 2009 indicates that the dewatering of critical habitat occurs 
in many other watersheds. The fact that the resource agencies have not been able to document 
take in other locations does not indicate the absence of take in these watersheds, but is rather 
a function of the code of silence among growers, lack of transparency, and lack of cooperation 
to access private land.  (Larry Hanson and Jeff Miller, Northern California River Watch) 

 

Response:  Comment noted. 

 
Comment 2.0.66:  It is not possible to effectively quantify water demand and supply based 
upon mere assertions especially in light of the fact that only a portion of the growers are 
constructively engaged in the effort to maintain in stream flows in both the main stem Russian 
and the tributaries of Sonoma and Mendocino Counties. The big agricultural interests have 
done their members a huge disservice by downplaying the issue of limited water supplies for so 
long, and they bear the responsibility to cooperate with the regulatory agencies to reverse the 
impacts on protected species. The agencies have the duty and authority to stop diversions in 
the name of the public trust and the ESA, and it is incumbent upon the growers to do the heavy 
lifting. Responsible growers should be rewarded and recalcitrant growers and growers’ 
organizations marginalized. The state cannot be bound by the industry's code of silence and in 
fact must carry out its duties in spite of and in the face of that silence. The public does not 
accept the fact that it the burden of the agencies to find the bad actors, especially as the 
industry is seeking more lenient treatment. Regulatory agencies have been shut out and the 
result has been TAKE. Realistically, unless and until, the growers are required to fully 
cooperate, TAKE will continue.  (Larry Hanson, Northern California River Watch) 

 

Response:  Comment noted. 

 
Comment 2.0.67:  The draft regulation the SWRCB proposes to adopt suffers from legal and 
practical flaws. Specifically, this regulation is unnecessary because the causes behind the two 
isolated strandings have been addressed and corrected.  (Jesse Barton, Gallery and Barton 
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Law Corporation) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings, documentation and legal authority, as required by OAL and CEQA.  The 
evidence before the Board supports the conclusion that diversions of water for frost protection 
from March 15 through May 15 in the Russian River Watershed below Coyote Dam in 
Mendocino County or Warm Springs Dam in Sonoma County are unreasonable unless 
conducted in accordance with a Board-approved water demand management program.  
 
The Board recognizes and commends the successes of local measures enacted to date.  
However, although these accomplishments are a meaningful step in the right direction, they do 
not address the full scope and magnitude of the problem and do not obviate the need for the 
proposed regulation. 

 
Comment 2.0.68:  The draft regulation does not address other diversions from the Russian 
River stream system that impact stream stage, and therefore salmonid habitat. This is an abuse 
of discretion because it fails to account for other elements of causation. Under the Endangered 
Species Act, any action that was a "substantial factor" in bringing about a take is subject to 
enforcement. For example, in United States v. Glenn-Colusa Irrigation District (E.D. Cal. 1992) 
788 F.Supp. 1126, the court considered whether a fish screen or the pumping of water through 
that screen was responsible for a take when the pumping of water impinged endangered fish 
on the screen. Glenn-Colusa argued that the screen, which was owned and operated by the 
Department of Fish and Game, was responsible for the take because the screen was the direct 
cause of the killing of the fish. The court considered this argument "absurd for it is the pumping 
that creates the take," and that it "is irrelevant whether the taking is direct or indirect." As long 
as something is a "substantial factor in bringing about the injury" causation will be found. It is 
important that the SWRCB recognize this and amend the draft regulation accordingly because 
a "substantial factor in bringing about the" alleged fish kill in April of 2008 near Hopland was the 
failure of the Sonoma County Water Agency (SCWA) to comply with the terms of its water right 
permits. In Decision 1610, the SWRCB made the following term a part of SCWA's permit 
12947A: 18. For the protection of fish and wildlife, and for the maintenance of recreation in the 
Russian River, permittee shall pass through or release from storage at Lake Mendocino 
sufficient water to maintain: (B) The following minimum flows in the Russian River between the 
East Fork Russian River and Dry Creek: (1) [During normal water years] From April 1 through 
May 31: 185 cfs However, during the entire month of April, SCWA failed to meet this permit 
term on 24 of the 30 days, with one day, April 21, supplying a flow of only 123 cfs, or only 66% 
of the required amount. The CDEC report of daily discharge on the Russian River at Hopland 
during the month of April 2008 and a graph, generated by CDEC, show that the SCWA failed to 
meet its permit term 80% of the time during the month of April. To suggest, or even believe, that 
regulating the frost protection community is going to correct this element of causation is, in the 
words of the Eastern District Court of California, simply absurd. SCWA must meet its minimum 
instream flows regardless of other senior and riparian diverters on the system. This position is 
bolstered by the fact that on page 41 of D-1610, the SWRCB removed permit term 68 for other 
post-1949 appropriative water rights (which prohibited these diverters from diverting when the 
only water in the system matched SCWA’s releases) and made SCWA solely responsible to 
meet the instream flows stipulated between it and the Department of Fish and Game. 
Therefore, why is the SWRCB imposing this regulation on frost diverters when the SCWA is 
obligated under D-1610 to meet instream flows? If SCWA had simply met its instream flow 
requirements, we would not be here today.  (Jesse Barton, Gallery and Barton Law 
Corporation) 
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Response:  Contrary to the assertion of this commenter, the State Water Board has not 
abused its discretion nor failed to account for other elements of causation for April 2008 
stranding event reported by NMFS.  As pointed out in previous comment responses the CDEC 
data and graphs that the commenter is referring to when making this assertion are not checked 
for errors or meant to be a historical record.  The Russian River at Hopland stream gage is 
owned and maintained by the USGS.  The USGS does review and correct data recorded by its 
gages.  Data that is more than a year old is considered published data.  Therefore the USGS 
data set is considered the correct data set for the April 2008 stranding event.  This data set 
shows that the Sonoma County Water Agency was meeting its minimum stream flow 
obligations immediately preceding the frost event.  Any failure to meet the minimum instream 
flow requirement was a direct result of frost diversions cumulatively reducing stream flow to 
levels below minimum requirements, which SCWA would not have direct control over.  The 
information gathered by the WDMPs pursuant to the proposed regulation will help SCWA better 
anticipate the demand for water for frost protection and manage its releases so as to remain in 
full compliance with its bypass terms at the time of these events.  But due to the location and 
operational limitations of the dams, releases from Lakes Mendocino and Sonoma simply cannot 
independently mitigate for the rapid increase in demand for water for frost protection. 

 
Comment 2.0.69:  The SWRCB's desire to declare all frost protection diversions within the 
Russian River watershed unreasonable is unnecessary and exceeds the SWRCB's jurisdiction 
because it starts with a presumption of illegality. In light of the fact that only two fish kills have 
been alleged, the first being arguably caused by SCWA's failure to meet its instream flow 
requirements, and the other due to a single landowner dewatering a very small tributary, the 
SWRCB has not explained why these two isolated incidents justify the universal declaration 
that perhaps well over a thousand diversions of water from the Russian River stream system 
within 1,485 square miles are unreasonable. Such a sweeping declaration makes this office 
wonder why the SWRCB is limiting this declaration to just the Russian River watershed.  (Jesse 
Barton, Gallery and Barton Law Corporation) 

 
Response:  The 2008 flow record for the USGS Gauge No. 11462500, Russian River near 
Hopland, does not support that SCWA was violating the flow requirement of its permit prior to 
the April 20, 2008 salmonid stranding incident.  The USGS data for Station No. 11462500 
shows that the Russian River flow was above 185 cubic feet per second. 

 
Comment 2.0.70:  An abuse of discretion is established if the decision is arbitrary, capricious, 
or entirely lacking in evidentiary support. Since there is no evidence that "closely related 
groundwater" or diversions below Cloverdale have contributed, or even could contribute to the 
stranding problem, we fail to see how the regulation, as currently drafted, can withstand legal 
challenge. When applying the "arbitrary and capricious" standard to a decision of a public 
agency, the court will look to ensure the agency has adequately considered all relevant factors 
and has demonstrated a rational connection between those factors, the choices made, and the 
purposes behind the enabling statutes. In this situation, the SWRCB is grossly overreaching its 
authorization in that it is attempting to regulate conduct that has no plausible connection to the 
isolated stranding events.  (Jesse Barton, Gallery and Barton Law Corporation) 

 
Response:  The problem as currently understood is based on cumulative instantaneous 
demand for water for frost protection, necessitating a comprehensive response until further 
information is available to exempt parties whose diversions are determined to not contribute to 
the problem.  At this time the information currently available supports the conclusion that the 
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practices and effects reported by NOAA may be present throughout the watershed as describe 
in the Initial Statement of Reasons.  Likewise, the pumping of hydraulically connected 
groundwater is currently understood to contribute to the rapid drop in stream stage that impacts 
salmonids, and is therefore appropriate for inclusion in the regulation at this time. 

 
Comment 2.0.71:  In [the Background section of the October 27, 2010 Notice of Preparation], 
the SWRCB outlines the need for the regulation. The need is based upon two stranding 
incidents in 2008, one on the main stem Russian River near Hopland, and the other on a small 
tributary, Felta Creek. Although these events may have justified the need for the regulation in 
2008, actions have already been undertaken to prevent events like this from happening in the 
future. In addition to these corrective measures, it is important to note three additional items. 
First, the 2008 frost event was extreme and rare. The occurrence of both low flows < 200 cfs at 
Hopland) and frost < 32 degrees) has only occurred in five of the last nineteen years, and for a 
total of sixteen days during these same five years. Since 2008, there is no evidence to suggest 
frost-related strandings are occurring elsewhere in the Russian River watershed.  (Jesse 
Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau 
Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; 
Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm 
Bureau; Napa County Farm Bureau) 

 
Response:  It is not correct to suggest that only two fish strandings have been alleged – only 
two fish strandings were reported by NOAA, with sufficient evidence and reasonable inferences 
supporting the conclusion that the two reported stranding incidents are unlikely to be isolated 
occurrences. 
 
The Board recognizes and commends the successes of local measures enacted to date.  
However, although these accomplishments are a meaningful step in the right direction, they do 
not address the full scope and magnitude of the problem and do not obviate the need for the 
proposed regulation. 

 
Comment 2.0.72:  Since 2008, SCWA has undertaken efforts to coordinate releases from Lake 
Mendocino with diversions during the frost season, which should reduce, if not eliminate 
altogether, strandings on the main stem below Lake Mendocino during the frost season.  
(Jesse Barton, Gallery and Barton Law Corporation) 

 
Response:  Comment noted.  While coordinating diversion activities with SCWA may be 
helping on the Russian River mainstem, the implementation of this regulation will allow for the 
coordination of diversion activities in other areas of the Russian River watershed through 
establishment of Water Demand Management Programs.  

 
Comment 2.0.73:  It is not necessarily low flows or low water stages that result in strandings. 
Attached as Exhibit A is the CDEC report of daily discharge at the Hopland gage for the month 
of April 2009. Note that the discharge is significantly lower in 2009 than the discharge during 
the stranding event in April 2008 (Exhibit B), yet no strandings occurred in 2009. Thus, what is 
important here is strandings are related to instantaneous drops in flow, such that fish are 
caught unaware of the diminishing water supply and do not have adequate time to move to 
deeper habitat. Since the diverters are now coordinating their activities with SCWA, it is 
extremely unlikely such strandings will occur again.  (Jesse Barton, Gallery and Barton Law 
Corporation) 
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Response:   While coordinating diversion activities with SCWA may be helping on the Russian 
River mainstem, the implementation of this regulation will allow for the coordination of diversion 
activities in other areas of the Russian River watershed through establishment of Water 
Demand Management Programs. 

 
Comment 2.0.74:  The regulation is not necessary.  (Jesse Barton, Gallery and Barton Law 
Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; 
Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo 
Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm 
Bureau) 

 
Response:  This comment is noted and addressed throughout this section.  Refer specifically 
to responses to comments 2.0.2, 2.0.3, 2.0.4, 2.0.5, 2.0.6, 2.0.7, 2.0.9, 2.0.10, 2.0.11, and 
2.0.12. 

 

3.0 Regulatory Framework 

 
Comment 3.0.1:  The SWRCB has not proceeded in the manner required by law.  (Jesse 
Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau 
Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; 
Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm 
Bureau; Napa County Farm Bureau) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings and documentation, as required by OAL and CEQA. 

 
Comment 3.0.2:  The SWRCB asserts the public trust doctrine and the reasonable and 
beneficial use doctrine as the legal authority for the proposed regulation (Draft Initial Statement 
of Reasons, pg 2). The State Water Board has a duty to protect, where feasible, the State's 
public trust resources, including fisheries. The State Water Board also has the authority under 
article X, section 2 of the California Constitution and Water Code section 100 to prevent the 
waste or unreasonable use, unreasonable method of use, or the unreasonable method of 
diversion of all waters of the State. Water Code section 275 directs the State Water Board to 
“take all appropriate proceedings or actions before executive, legislative, or judicial agencies . . 
.” to enforce the constitutional and statutory prohibition against waste, unreasonable use, 
unreasonable method of use, or unreasonable method of diversion, commonly referred to as 
the reasonable use doctrine . Using this authority, the SWRCB asserts that an entire purpose of 
use - frost protection in the 1485 square mile Russian River watershed - is unreasonable based 
on two cases of alleged frost protected related stranding and a study that documented stage 
changes in one stream. Yet these allegations, and this single study on a single stream, do not 
fulfill the prerequisites for enacting a reasonable use regulation pursuant to the public trust 
doctrine and Article X, Section 2 of the California Constitution because the SWRCB does not 
have actual evidence of harm caused by frost protection water diversions. Evidence of actual 
harm is required to make the necessary factual and legal findings to conclude that water use for 
frost protection in the Russian River watershed is an unreasonable use of water unless 
managed in accordance with a water demand management plan. The SWRCB cannot 
unilaterally declare an entire method of water use unreasonable with no evidence, or a 
suspicion based upon a mere presumption of harm only. Although the proposed regulation 
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might provide the SWRCB the information necessary to make reasonable use determinations 
for individual water diversions in the future, it cannot adopt a regulation based on an 
unsubstantiated assumption alone. Accordingly, the SWRCB lacks the legal authority to adopt 
the regulation with the evidence presently in the record.  (Jesse Barton, Gallery and Barton Law 
Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; 
Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo 
Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm 
Bureau; Pete Downs, Jackson Family Wines) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings, documentation and legal authority, as required by OAL and CEQA.  The 
evidence before the Board supports the conclusion that diversions of water for frost protection 
from March 15 through May 15 in the Russian River Watershed below Coyote Dam in 
Mendocino County or Warm Springs Dam in Sonoma County are unreasonable unless 
conducted in accordance with a Board-approved water demand management program. 
 
The commenter appears to be misreading the proposed regulation.  The State Water Board is 
not “assert[ing] that an entire purpose of use - frost protection in the 1485 square mile Russian 
River watershed - is unreasonable,” but has determined, based on the evidence in the record, 
that diversions of water for frost protection from March 15 through May 15 in the Russian River 
Watershed below Coyote Dam in Mendocino County or Warm Springs Dam in Sonoma County 
are unreasonable unless conducted in accordance with a Board-approved water demand 
management program.  This determination is significantly narrower than that suggested by the 
commenter. 
 
The commenter does not provide any legal support for the contention that actual evidence of 
harm is required for the Board to find that diversions of water for frost protection from March 15 
through May 15 in the Russian River Watershed below Coyote Dam in Mendocino County or 
Warm Springs Dam in Sonoma County are unreasonable unless conducted in accordance with 
a Board-approved water demand management program.  Nonetheless, there is adequate 
evidence in the record documenting actual harm to salmonids from the rapid decrease in water 
levels due to the instantaneous demand for water for frost protection. 

 
Comment 3.0.3:  We incorporate in this section all of the arguments made in the other 
sections, but we do wish to address several additional claims the SWRCB makes that are not 
supported by the findings or the evidence. The first is the SWRCB’s declaration that all frost 
protection diversion within the Russian River watershed is “unreasonable.” Such a broad 
declaration is unnecessary and unsupported because it starts with a presumption of illegality 
with no justification. In light of the fact that only two fish strandings have been alleged, the first 
being caused by SCWA’s failure to meet its instream flow requirements (if the stranding is even 
related to a drop in stage), and the other due to a single landowner allegedly dewatering a very 
small tributary, the SWRCB has not explained why these two isolated incidents justify the 
universal declaration that perhaps well over a thousand diversions of water from the Russian 
River stream system within 1,485 square miles are unreasonable.  (Jesse Barton, Gallery and 
Barton Law Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer 
Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; 
Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa 
County Farm Bureau) 

 

Response:  There is an adequate factual basis, as described in the Initial Statement of 
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Reasons, for the Board to declare all diversions of water for frost protection from March 15 
through May 15 in the Russian River Watershed below Coyote Dam in Mendocino County or 
Warm Springs Dam in Sonoma County unreasonable unless conducted in accordance with a 
Board-approved water demand management program. 
 
Contrary to the assertions of the commenter, the declaration of unreasonableness is necessary 
to ensure the efficacy of the regulation. 
 
It is not correct to suggest that only two fish strandings have been alleged – only two fish 
strandings were reported by NOAA, with sufficient evidence and reasonable inferences 
supporting the conclusion that the two reported stranding incidents are unlikely to be isolated 
occurrences. 
 
According to USGS Station 11462500, Russian River near Hopland, gage data, SCWA was in 
compliance with its instream flow requirements immediately preceding the time of the reported 
fish stranding on April 20th in question, which coincided with a rapid decrease in stream stage 
due to high instantaneous demand for water for frost protection. 

 
Comment 3.0.4:  We would expect the SWRCB to only want to regulate those who could 
contribute to the perceived problem. As discussed above in the section “This Regulation is 
Overbroad,” this can be accomplished by narrowing the geographic scope and types of water 
being regulated. If the SWRCB fails to narrow the scope of this regulation to just those who can 
be reasonably expected to contribute to the perceived problem, the SWRCB’s decision is 
subject to review by the courts as an abuse of discretion. An abuse of discretion is established 
if the decision is arbitrary, capricious, or entirely lacking in evidentiary support (Cal. Civil Writ 
Practice (Cont.Ed.Bar 4rd ed. 2009) §2.32, p. 27). Among the elements of the proposed 
regulation lacking in evidentiary support is the inclusion of all the tributaries within the scope of 
the regulation and the inclusion of “hydraulically connected groundwater.” When applying the 
“arbitrary and capricious” standard to a decision of a public agency, the court will look to ensure 
the agency has adequately considered all relevant factors and has demonstrated a rational 
connection between those factors, the choices made, and the purposes behind the enabling 
statutes. In this situation, the SWRCB is grossly overreaching its discretion in that it is 
attempting to regulate conduct that has no “rational” or demonstrated connection to the isolated 
stranding events.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; 
California Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG 
Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  The problem as currently understood is based on cumulative instantaneous 
demand for water for frost protection, necessitating a comprehensive response until further 
information is available to exempt parties whose diversions are determined to not contribute to 
the problem. 
 
The geographic scope may be narrowed in the future if additional information allows for it.  At 
this time the information currently available supports the conclusion that the practices and 
effects reported by NOAA may be present throughout the watershed as describe in the Initial 
Statement of Reasons.  Likewise, the pumping of hydraulically connected groundwater is 
currently understood to contribute to the rapid drop in stream stage that impacts salmonids, and 
is therefore appropriate for inclusion in the regulation at this time. 
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Comment 3.0.5:  An abuse of discretion is established if the decision is arbitrary, capricious, or 
entirely lacking in evidentiary support. The SWRCB has no evidence justifying the inclusion of 
all the tributaries within the scope of the regulation. The SWRCB does refer to a study 
performed by Matthew J. Deitch, G. Mathias Kondolf, and Adina M. Merenlender that studied 
the effects of direct diversions on stream flows, but that study is much narrower in its focus than 
the SWRCB’s regulation. While the study did examine streamflow in several tributaries, its 
results cannot be applied on a watershed level as the SWRCB is attempting to do with the 
regulation. One of the authors, Mr. Deitch, says as much when he learned of the SWRCB’s 
reliance on his study as the basis for the regulation: "It is important to recognize that these 
effects may not happen everywhere water is used for frost protection, and may not happen 
every time water is used for frost protection. As such, it is important that regulations do not 
apply a broad brush to prohibit use of water for frost protection. Rather, any actions should 
seek to maintain beneficial uses for agriculture as well as ensuring the preservation of 
streamflow…" (See Exhibit R). Thus, one of the authors of the very study the SWRCB is using 
to justify the scope of the regulation is cautioning the SWRCB that the study should not be 
applied to the entire watershed without site-specific analysis. The SWRCB has had this letter 
since April 6, 2011, yet it continues to rely on the study to support a proposition the study does 
not advance. When applying the “arbitrary and capricious” standard to a decision of a public 
agency, the court will look to ensure the agency has adequately considered all relevant factors 
and has demonstrated a rational connection between those factors, the choices made, and the 
purposes behind the enabling statutes. In this situation, the SWRCB is grossly overreaching its 
discretion in that it is attempting to regulate conduct that has no “rational” or demonstrated 
connection to the isolated stranding events.  (Jesse Barton, Gallery and Barton Law 
Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer Vineyards; 
Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo 
Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa County Farm 
Bureau) 

 
Response:  The geographic scope may be narrowed in the future if additional information 
allows for it.  At this time the information currently available supports the conclusion that the 
practices and effects reported by NOAA and Deitch, et al., may be present throughout the 
watershed as describe in the Initial Statement of Reasons.  Mr. Deitch’s July 5, 2011 comment 
letter does not compel a different approach.  Mr. Deitch explicitly recognizes that “Continuous 
data collection and monitoring are necessary to establish whether changes in streamflow occur 
because of frost protection water use….”  (Deitch Comment Letter, July 5, 2011.)  This is 
consistent with the proposed regulation.  
 
It is a mischaracterization of the proposed regulation to call it a “broad brush to prohibit use of 
water for frost protection.”  Water diverted for frost protection in compliance with a Board-
approved water demand management program is not considered unreasonable, and the 
requirement for water demand management programs allows for appropriately specific 
implementation, cognizant of the smaller-scale differences within the Russian River watershed.  
 
There is an adequate factual basis, as described in the Initial Statement of Reasons, for the 
Board to declare all diversions of water for frost protection from March 15 through May 15 in the 
Russian River Watershed below Coyote Dam in Mendocino County or Warm Springs Dam in 
Sonoma County unreasonable unless conducted in accordance with a Board-approved water 
demand management program. 

 

Comment 3.0.6:  The SWRCB has not proceeded in the manner required by law because it 
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has denied vested property right holders due process of law by failing to provide adequate 
notice and hold a hearing. By its terms, the regulation is going to apply to all appropriative 
water rights, all groundwater rights, and all riparian water rights. These rights are real property. 
The SWRCB has failed to provide frost water users in the Russian River watershed due 
process of law before it denies them a constitutionally protected property right. If the SWRCB 
wants to actually bring all the frost water users in the Russian River watershed under its 
authority, it must give proper notice and provide a hearing. Part of this legal obligation is to 
notify every person within the Russian River watershed who owns a property right that could be 
affected by the regulation, and hold a proper hearing at which the parties may present evidence 
and question the SWRCB’s scientific and legal justification for the regulation. Everything to date 
has been extremely informal and the parties that are aware have not been given any 
opportunity to dispute and question the credibility of the SWRCB evidence in an orderly, 
efficient, effective, and binding matter. The “hearing” the SWRCB proposes for September 20, 
2011, is a “hearing” in name only. There is no provision for testimony or cross-examination - 
only the ability to comment for three minutes. By limiting the “hearing” to three-minute 
comments, the SWRCB is engaging in behavior that muzzles meaningful discussion of the 
issues, and allows it to rely on “evidence” that escapes public scrutiny, regardless of the 
reliability of that evidence, and ignore evidence it simply does not like. This behavior violates 
the constitutional rights of every water right holder in the Russian River watershed.  (Jesse 
Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau 
Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; 
Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm 
Bureau; Napa County Farm Bureau) 

 
Response:  The Board has complied with all requirements of CEQA and the APA.  All parties 
have had significant notice and opportunity to comment on the proposed regulation and present 
evidence prior to the Board holding its hearing.  There has already been ample opportunity for 
meaningful discussion on the proposed regulation, and all evidence has been adequately 
available for public scrutiny.  
 
The proposed regulation does not deny any diverters a “constitutionally protected property 
right.”  As the courts have already made clear, “no one can have a protectible interest in the 
unreasonable use of water.”  (City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224, 
1242.)  This is likewise true with regard to the public trust.  (Natl. Audubon Society v. Superior 
Court (1983) (33 Cal.3d 419, 437 [“parties acquiring rights in trust property generally hold those 
rights subject to the trust, and can assert no vested right to use those rights in a manner 
harmful to the trust.”]; see also El Dorado Irrigation District v. State Water Resources Control 
Board (2006) 142 Cal.App.4th 937, 966 [“Thus, like the rule against unreasonable use, when 
the public trust doctrine clashes with the rule of priority, the rule of priority must yield.”])  
Furthermore, the proposed regulation contemplates the continued use of most if not all water 
rights for frost protection, albeit in compliance with a WDMP to ensure that diversions for frost 
protection use do not cause stranding mortality of salmonids in the Russian River watershed. 

 
Comment 3.0.7:  The SWRCB has not proceeded in the manner required by law because it 
has denied vested property right holders due process of law by failing to provide adequate 
notice and hold a hearing. By its terms, the regulation is going to apply to all appropriative 
water rights, all groundwater rights, and all riparian water rights. These rights are real property. 
The SWRCB has failed to provide frost water users in the Russian River watershed due 
process of law before it denies them a constitutionally protected property right. As property 
rights, they are subject to protection by the Due Process Clause of the State and Federal 
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Constitutions (Cal. Const., art. I, § 7, U.S. Const., 5th Amend.) [which requires some form of 
notice and a hearing]. The “hearing required by the Due Process Clause must be ‘meaningful,’ 
and ‘appropriate to the nature of the case.’” At the very least, the hearing should provide 
opportunity to “present in a deliberate, regular, and orderly manner issues of fact and law.” As 
elaborated by the U.S. Supreme Court, when discussing the type of hearing due process 
demands in an administrative context, the Court held that “identification of the specific dictates 
of due process generally requires consideration of three distinct factors. (Mathews v. Eldridge 
(1976) 424 U.S. 319, 335). With reference to the first factor, the property interest the SWRCB 
regulation will affect is real property that will adversely affect water users’ income, business 
opportunities and livelihoods. With reference to the second, the risk of an erroneous deprivation 
is manifest as the SWRCB has failed to address the legal flaws with its approach and appears 
to loaf along irrespective of the arguments raised in opposition of its action. And with reference 
to the final factor, the SWRCB has an interest and duty to prevent waste and unreasonable use 
of water, but that duty does not dispose of its obligation to exercise this authority with 
responsibility.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California 
Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; 
Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  The commenter cites the Supreme Court in Mathews v. Eldridge (1976) 424 U.S. 
319, 335 which states a three-part test for determining due process – “first, the private interest 
that will be affected by the official action; second, the risk of an erroneous deprivation of such 
interest through the procedures used, and the probable value, if any, of additional or substitute 
procedural safeguards; and, finally, the Government's interest, including the function involved 
and the fiscal and administrative burdens that the additional or substitute procedural 
requirement would entail.”  
 
The Board has complied with all requirements of CEQA and the APA with regards to the 
adoption of the proposed regulation.  All parties have had significant notice and opportunity to 
comment on the proposed regulation and present evidence prior to the Board holding its 
hearing.  There has already been ample opportunity for meaningful discussion on the proposed 
regulation, and all evidence has been adequately available for public scrutiny.  The Board has 
already considered all comments and materials made or submitted during this process in 
balanced the competing needs of diverters and the public trust resources at issue. 

 
Comment 3.0.8:  The SWRCB has not proceeded in the manner required by law because it 
has denied vested property right holders due process of law by failing to provide adequate 
notice and hold a hearing. By its terms, the regulation is going to apply to all appropriative 
water rights, all groundwater rights, and all riparian water rights. These rights are real property. 
The SWRCB has failed to provide frost water users in the Russian River watershed due 
process of law before it denies them a constitutionally protected property right. There is ample 
statutory support for the fact that the SWRCB must provide a formal notice and hearing to re-
write the post-1914 water rights of frost water users in the Russian River watershed. For 
example, Water Code section 1394 (b) requires the SWRCB to provide “notice to the parties 
and a hearing” if it desires to “amend, revise, supplement, or delete terms and conditions in a 
permit.” Under Water Code section 1410 (b) (2), the SWRCB can only revoke a permit after 
giving notice of the proposed revocation “in writing, mailed in a sealed, prepaid postage and 
certified letter to the permittee.” Only if the permittee “fails to request a hearing” may the 
SWRCB revoke that permit without a hearing. Under Water Code section 1675 (b), the SWRCB 
can only revoke a license after “due notice to the licensee and after a hearing.” (Jesse Barton, 
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Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau Federation; 
Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms 
Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa 
County Farm Bureau) 

 
Response:  The Board has complied with all requirements of CEQA and the APA.  All parties 
have had significant notice and opportunity to comment on the proposed regulation and present 
evidence prior to the Board holding its hearing. 
 
Water Code section 1394 refers to the Board’s authority to reserve jurisdiction to amend water 
right permits and licenses.  The Board also has continuing authority, not based on section 
1394, to amend all water rights under its public trust and reasonable use authority.  (See United 
States v. State Water Res. Control Bd. (1986) 182 Cal.App.3d 82, 130.)  
 
The proposed regulation will not act to revoke any permit or license and therefore compliance 
with Water Code sections 1410 and 1675 are inapposite. 

 
Comment 3.0.9:  The SWRCB has not proceeded in the manner required by law because it 
has denied vested property right holders due process of law by failing to provide adequate 
notice and hold a hearing. By its terms, the regulation is going to apply to all appropriative 
water rights, all groundwater rights, and all riparian water rights. These rights are real property. 
The SWRCB has failed to provide frost water users in the Russian River watershed due 
process of law before it denies them a constitutionally protected property right. If the SWRCB 
wants to actually investigate the use of water in the Russian River watershed and determine if 
there is an unreasonable use of water occurring, then a procedure is already in place in the 
California Code of Regulations. Division 5 of Title 23, Sections 4000 et seq. provide the 
procedure the SWRCB needs to follow when it wants to prevent the waste, unreasonable use, 
or diversion of water. Notably, section 4002 (b) provides that only after a hearing is held may 
the SWRCB “issue its order requiring prevention or termination of the misuse.” (Jesse Barton, 
Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau Federation; 
Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms 
Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa 
County Farm Bureau) 

 
Response:  The Board has complied with all legal requirements for adopting the proposed 
regulation.  California Code of Regulations, title 23, Division 5 does not limit or constrain the 
authority of the Board to take necessary action to prevent the misuse of water.  (See Cal. Code 
Regs, tit. 23, § 4007.) 

 
Comment 3.0.10:  The SWRCB has not proceeded in the manner required by law because it 
has denied vested property right holders due process of law by failing to provide adequate 
notice and hold a hearing. By its terms, the regulation is going to apply to all appropriative 
water rights, all groundwater rights, and all riparian water rights. These rights are real property. 
The SWRCB has failed to provide frost water users in the Russian River watershed due 
process of law before it denies them a constitutionally protected property right. If the SWRCB is 
required by statute and regulation to grant permit and license holders notice and a hearing 
before those permits or licenses can be modified or revoked, then the SWRCB is violating both 
statutory and constitutional law by not providing notice and a hearing when trying to adopt this 
regulation.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California 
Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; 
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Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  The Board has complied with all requirements of CEQA and the APA.  All parties 
have had significant notice and opportunity to comment on the proposed regulation and present 
evidence prior to the Board holding its hearing.  
 
The Board has continuing authority, not based on Water Code section 1394, to amend all water 
rights under its public trust and reasonable use authority.  (See United States v. State Water 
Res. Control Bd. (1986) 182 Cal.App.3d 82, 130.)  The proposed regulation will not act to 
revoke any permit or license and therefore compliance with Water Code sections 1410 and 
1675 is not required. 

 
Comment 3.0.11:  The SWRCB has not proceeded in the manner required by law because it 
has improperly delegated its authority to resolve disputes between different water right 
priorities. This involves its delegation of authority to the Water Demand Management Program 
(WDMP). Under the proposed regulation, the SWRCB obligates the WDMP “[i]n developing the 
corrective action plan, the governing body shall consider the relative priorities of the diverters 
and any time delay between groundwater diversions and a reduction in stream stage.” If a 
diverter is unable to comply with the corrective action plan, then that diverter shall “cease 
diverting water for frost protection.” We recognize the SWRCB is attempting to require the 
WDMP to enforce water right priorities in order to adhere to the holding in El Dorado Irrigation 
District v. State Water Resources Control Board (2006) 142 Cal.App.4th 937, 48 Cal.Rptr.3d 
468, in which case the court considered whether the SWRCB could lawfully impose Term 91 on 
a water right permit with a 1927 priority, without imposing the same permit term on other water 
users that held water rights junior to the 1927 priority. The court held: "In summary, we agree 
with the trial court that the Board abused its discretion when it included term No. 91 in El 
Dorado’s permit without including that term in the licenses and permits of junior appropriators, 
because imposition of term No. 91 in these circumstances subverted the rule of priority without 
adequate justification." (Id at 972, 496). Of course, the SWRCB, in proposing to adopt this 
regulation, is attempting to enforce state law that all water use must be “reasonable.” However, 
the EID court also addressed this question and succinctly stated that “when the rule of priority 
clashes with the rule against unreasonable use of water, the latter must prevail. Every effort, 
however, must be made to respect and enforce the rule of priority.” (Id at 966, 490). Thus, when 
there is inadequate water available to meet all of the beneficial uses, the rights of the junior 
“appropriator must yield to the rights of the riparian or overlying owner.” (City of Barstow v. 
Mojave Water Agency (2000) 23 Cal.4th 1224, 99 Cal.Rptr.2d 294.) (Jesse Barton, Gallery and 
Barton Law Corporation; Williams Selyem; California Farm Bureau Federation; Fetzer 
Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms Inc.; 
Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa 
County Farm Bureau) 

 
Response:  Pursuant to the proposed regulation, Water Demand Management Programs 
(WDMP) must be approved by the Board.  The ultimate authority remains with the Board and 
has not been delegated to the individuals or governing bodies administering the WDMPs.  As 
stated in the comment, “when the rule of priority clashes with the rule against unreasonable use 
of water, the latter must prevail.”  The Board will, however, in approving WDMPs, exercise 
“every effort … to respect and enforce the rule of priority.”  (El Dorado Irrigation District v. State 
Water Resources Control Board (2006) 142 Cal.App.4th 937, 966.) 
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Comment 3.0.12:  The SWRCB has not proceeded in the manner required by law because it 
has improperly delegated its authority to resolve disputes between different water right 
priorities. This involves its delegation of authority to the Water Demand Management Program 
(WDMP). Under the proposed regulation, the SWRCB obligates the WDMP “[i]n developing the 
corrective action plan, the governing body shall consider the relative priorities of the diverters 
and any time delay between groundwater diversions and a reduction in stream stage.” If a 
diverter is unable to comply with the corrective action plan, then that diverter shall “cease 
diverting water for frost protection.” The problem with requiring the WDMP to “enforce the rule 
of priority” when developing and imposing corrective actions is that the SWRCB is asking that 
the program essentially adjudicate the Russian River watershed. There is simply no other way 
to “consider” the relative priorities of all the different water users within the watershed and 
arrange them into a hierarchy under which the most junior of the water rights is forced to 
undertake the corrective action or cease diverting water. [On pp 43-44, the commenter provides 
an example which the commenter claims shows that considering all the different water rights to 
the system will be a monumental task. The commenter further states the WDMP is not 
equipped to deal with the judicial nature of a determination of rights, and that the only 
mechanism to resolve this dispute is an adjudication.] The commenter provides legal citations 
regarding two ways of handling adjudications: Chapter 1, of Part 3 of the Water Code (Water 
Code §§ 2000 et seq. Chapter 3 of Part 3 of the Water Code (Water Code §§ 2500 et seq. 
Commenter further states: Under Chapter 3, upon any petition signed by one or more claimants 
to water of any stream system, the SWRCB may enter an order granting the petition and 
commence making the determination. Commenter states: Regardless of the mechanism used, 
both mechanisms constitute authority to conduct a judicial or quasi-judicial determination of 
rights under the law. The SWRCB cannot simply delegate its judicial authority to determine the 
relative priority of rights of a stream system to a water demand management program. 
(Schecter v. County of Los Angeles (1968) 65 Cal.Rptr 739, 742.) Yet the delegation of “acts 
discretionary or quasi-judicial in nature” is precisely what the SWRCB is doing by requiring the 
WDMP to consider water right priorities when developing corrective actions. The WDMP is not 
equipped to deal with the complex legal determinations necessary to resolve my hypothetical 
(but likely to be similar to very real situations) scenario outlined above. By passing this 
obligation on to the WDMP, the SWRCB is hoping to punt the difficult questions, and the 
liability, onto a group that is ill-equipped and legally inappropriate to handle the situation. This, 
the SWRCB cannot do.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; 
California Farm Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG 
Unlimited; Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  Pursuant to the proposed regulation, Water Demand Management Programs 
(WDMP) must be approved by the Board.  The ultimate authority remains with the Board and 
has not been delegated to the individuals or governing bodies administering the WDMPs.  As 
stated in the comment, “when the rule of priority clashes with the rule against unreasonable use 
of water, the latter must prevail.”  The Board will, however, in approving WDMPs, exercise 
“every effort … to respect and enforce the rule of priority.”  (El Dorado Irrigation District v. State 
Water Resources Control Board (2006) 142 Cal.App.4th 937, 966.)  It is not correct to say that 
an adjudication is required in order to address the matters covered by the proposed regulation 
in compliance with existing law.  (See generally United States v. State Water Res. Control Bd. 
(1986) 182 Cal.App.3d 82.) 

 
Comment 3.0.13:  The SWRCB has not proceeded in the manner required by law because its 
denial of our request for an extension to comment on the most recent form of the regulation and 
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its supporting documentation. While an administrative agency may have wide discretion in 
granting or denying continuances, that discretion is not unlimited. Among the factors a judge 
will consider in examining an administrative agency’s denial for an extension include whether 
there have been continuances in the past, whether the request was made prior to or on the day 
of the hearing, and any factual showing of prejudice that resulted from the denial of the 
continuance. (Cal. Administrative Mandamus (Cont.Ed.Bar 3rd ed. 2011) §6.92, pp.229-230.) In 
our situation, the SWRCB posted a draft EIR, a new regulation, an Initial Statement of 
Reasons, and a Notice of Proposed Rulemaking on May 20, 2011. Each one of these 
documents included numerous studies, references, facts, and figures that we had never seen 
before and some were not even readable by any known program (SWRCB Water33.sde). The 
deadline to submit comments was set for noon on July 5, 2011, which meets the minimum legal 
standard of 45 days. On June 1, 2011, we requested a 45-day extension of time to comment on 
this material. On June 6, 2001, the SWRCB denied our request, stating that “prior drafts of the 
regulation, initial statement of reasons, and portions of the Notice of the Proposed Rulemaking 
had been previously released on March 23, 2011. With a comment period ending on July 5, 
2011, this provides a total 105-day review period for a significant portion of the information…” 
This statement is utterly ridiculous. The differences between the “prior drafts” and the current 
drafts are substantial. And in addition, there was significant new additional material. This 
statement of bad faith is amplified by the SWRCB choosing July 5 as the deadline. The day 
after a national holiday during which every business, including the SWRCB, will be closed, and 
just a few days after the deadline for all appropriative water right users (and many Statement 
holders) to report their annual water use to the SWRCB. The date appears to be intentionally 
chosen to reduce the public’s ability to provide comprehensive comments to the SWRCB’s 
regulation. The irony of this action is not lost on us, as such an action sounds like the behavior 
of the King of England before we declared our independence from Great Britain, (Jesse Barton, 
Gallery and Barton Law Corporation; Williams Selyem; California Farm Bureau Federation; 
Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; Lyman/Tremont; Saini Farms 
Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; Mendocino County Farm Bureau; Napa 
County Farm Bureau) 

 
Response:  The public has had ample opportunity for input and comment on the Board’s 
proposed regulation and the date by which comments were due was not intentionally chosen to 
reduce the public’s ability to provide comprehensive comments on the proposed regulation.  
The Board has complied with all applicable requirements of the APA and CEQA and has 
provided adequate notice to all parties.  The Board made all documents available as soon as it 
was able and it is merely a coincidence that the end of the comment period falls one day after a 
three-day weekend rather than a two-day weekend.  As explained in the response to the 
request for extension of time to comment, given the urgent need for the regulation to be in 
place before the next frost season, the Board was unable to provide an extension of the public 
comment period. 

 
Comment 3.0.14:  The SWRCB has not proceeded in the manner required by law because 
there is no evidence justifying the regulation, it is not a legitimate exercise of the police power, 
and therefore amounts to a denial of due process of law. (Lingle v. Chevron U.S.A. (2005) 544 
U.S. 528.) Similarly, this regulation will effectively take people’s vested property rights by 
denying use of water during one of the most important times of the season, and therefore most 
valuable times of the season, available under that right, which is a taking of private property 
without just compensation, regardless of whether it is considered a categorical or regulatory 
taking.  (Jesse Barton, Gallery and Barton Law Corporation; Williams Selyem; California Farm 
Bureau Federation; Fetzer Vineyards; Whispering Oak Vineyards, LLC; AG Unlimited; 
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Lyman/Tremont; Saini Farms Inc.; Yokayo Wine Company; Orr's Creek Vineyard LP; 
Mendocino County Farm Bureau; Napa County Farm Bureau) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings, documentation and legal authority, as required by OAL and CEQA.  
 
The proposed regulation does not “take” any vested property right.  The Supreme Court has 
held that there can be no taking where an owner’s use of a right is already restricted by 
background principle of property law.  (Lucas v. South Carolina Coastal Council (1992) 505 
U.S. 1002, 1029.)   Both the public trust and the prohibition against unreasonable use inhere in 
all water rights.  (See El Dorado Irrigation District v. State Water Resources Control Board 
(2006) 142 Cal.App.4th 937, 966.)  Furthermore, the proposed regulation contemplates the 
continued use of most if not all water rights for frost protection, albeit in compliance with a 
WDMP to ensure that diversions for frost protection use do not cause stranding mortality of 
salmonids in the Russian River watershed. 

 
Comment 3.0.15:  The Draft Regulation improperly attempts to shift the State Board's legal 
responsibilities by adopting certain legal presumptions (for example, that diversion of water for 
frost protection is supposedly a per se unreasonable use of water) that are not legally 
appropriate or supportable. The legal presumptions against water diverters that are built into 
the Draft Regulation are not legally appropriate or adequate. For example, the Draft Regulation 
purports to make a legal finding that any diversion of water from the Russian River stream 
system for frost protection from March 15 to May 15 is per se unreasonable and a violation of 
law, unless a certain procedure is followed.  (Paul Spaulding III, Farella Braun and Martel, LLP; 
Golden Real Estate, LLC ("Golden Vineyards")) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation, including 
the presumption that diversions of water for frost protection from March 15 through May 15 in 
the Russian River Watershed below Coyote Dam in Mendocino County or Warm Springs Dam 
in Sonoma County are unreasonable unless conducted in accordance with a Board-approved 
water demand management program, is supported by adequate findings, documentation and 
legal authority. 

 
Comment 3.0.16:  The Draft Regulation fails to balance protection of all beneficial uses and will 
have a drastic and unfairly disproportionate impact on vineyard diverters like Golden Vineyards.  
(Paul Spaulding III, Farella Braun and Martel, LLP; Golden Real Estate, LLC ("Golden 
Vineyards")) 

 
Response:  The Board has carefully considered and balanced all beneficial uses in drafting the 
proposed regulation. 

 
Comment 3.0.17:  In our opinion, which is elaborated herein, the proposed regulations cannot 
be validly adopted by this Board, and must be found by the Office of Administrative Law 
("OAL") to be invalid, because the regulations fail to meet the standards of "necessity," 
"authority," clarity" and "consistency" mandated by Government Code §§11349.1 (1), (2), (3), 
and (4), and 11349.3, as defined by Government Code §11349 (a), (b), (c), and (d), (herein 
"APA").  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda 
Light) 
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Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings, documentation and legal authority, as required by OAL. 

 
Comment 3.0.18:  The proposed regulation would restrict [Mr. Light's] use of his water rights in 
the same way they would restrict all other water users, without acknowledging or protecting his 
priorities under established law. And, the regulations would prevent him from using his 
appropriative or riparian right for frost protection from March 15 to May 15 - the period when 
these rights have been used for many years and the period when their use is essential unless 
he successfully overcomes the uncertainty and bears the burden and expense of obtaining this 
Board's approval a "plan," with unspecified content and dimension - a "WDMP." Dr. and Mrs. 
Light oppose the adoption of the proposed regulation for the reason, among others, that they 
will adversely impact the Lights' grape farming operations and the value of their property, 
including their water rights and the costly infrastructure that has been developed to put to 
beneficial use water diverted pursuant to these rights. Fundamentally, Dr. Light's complaint is 
that the State Water Resources Control Board is ignoring, indeed consciously violating, its duty, 
as articulated in the State Constitution and several Supreme Court cases, to protect their water 
rights, which are "property" every bit as entitled to Constitutional protection as ownership of 
land. The Board is claiming the power to adopt new rules - i.e., to legislate, not adjudicate - that 
will deny the Lights the right to continue an established use during 2 months of every year 
because the Board has concluded as a matter of policy that in-stream use of water for the 
protection of fish is of higher priority than diverting the water for agricultural use. [Commenter 
provided case law claiming the State Water Board previously opposed "appropriating" 
unappropriated water for protection of fish so that the water could not be later be appropriated. 
Fullerton v. State Water Resources Control Board (1979) 90 Cal.App.3d 590, 604 n.17; 
California Trout, Inc. v. State Water Resources Control Board, Article X, Sec. 2 and established 
water rights law. Commenter further states the Fullerton court pointed out that under the Water 
Code, "the amounts of water required for recreation and the preservation and enhancement of 
fish and wildlife resources" can be taken into account in determining the "amount of water 
available for appropriation," so long as riparian rights are not affected (90 Cal.App.3d at 600, 
n.9), but this did not mean these uses had priority over "agricultural and municipal" uses (Id., at 
607, n.17) or that water could be appropriated to remain in the stream to serve these uses. 
Commenter concludes: It is disconcerting to the Lights, some 30 plus years later, when all that 
has really changed is the Board's membership and its staff's composition, that their property 
rights and the value of their land and the value of almost every other landowner's land in the 
Russian River drainage, are being severally threatened because the Board and its staff have 
changed their minds.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and 
Mrs. Linda Light) 

 
Response:  Consideration of water right priorities is required of a WDMP submitted for Board 
approval.  
 
The general content required of a WDMP is specified in the proposed regulation and 
accompanying documents.  
 
The proposed regulation does not deny any diverters a “constitutionally protected property 
right.”  As the courts have already made clear, “no one can have a protectible interest in the 
unreasonable use of water.”  (City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224, 
1242.)  This is likewise true with regard to the public trust.  (Natl. Audubon Society v. Superior 
Court (1983) (33 Cal.3d 419, 437 [“parties acquiring rights in trust property generally hold those 
rights subject to the trust, and can assert no vested right to use those rights in a manner 
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harmful to the trust.”]; see also El Dorado Irrigation District v. State Water Resources Control 
Board (2006) 142 Cal.App.4th 937, 966 [“Thus, like the rule against unreasonable use, when 
the public trust doctrine clashes with the rule of priority, the rule of priority must yield.”])  
Furthermore, the proposed regulation contemplates the continued use of most if not all water 
rights for frost protection, albeit in compliance with a WDMP to ensure that diversions for frost 
protection use do not cause stranding mortality of salmonids in the Russian River watershed. 
 
Contrary to the assertions of the commenter, the Legislature has granted the Board the 
authority, as expressed in the Notice of Proposed Rulemaking, to adopt the proposed 
regulation.  In response to the State Water Board adopting a similar regulation to apply to the 
Napa River watershed the California Court of Appeal, First DCA, held that “we find no merit in 
respondents’ assertion that the Board has exceeded its authority by declaring in section 659 
that the direct diversion of water in the frost period constitutes an unreasonable use within the 
meaning of the Constitution and Water Code.”  (People v. Forni (1976) 54 Cal.App.3d 743, 
752.) 
 
The proposed regulation, consistent with past State Water Board decisions, does not authorize 
the appropriation of water for protection of instream beneficial uses.  As such the cases cited by 
the commenter are inapposite.  
 
As described in Draft Initial Statement of Reasons, the Board has determined that diversions of 
water for frost protection from March 15 through May 15 in the Russian River Watershed below 
Coyote Dam in Mendocino County or Warm Springs Dam in Sonoma County are unreasonable 
unless conducted in accordance with a Board-approved water demand management program 
to minimize the cumulative impacts of such diversions on public trust resources. 

 
Comment 3.0.19:  Dr. Light and others have heretofore made extensive comments upon drafts 
of the proposed regulations stating their opposition to adoption. These oppositions will not be 
rehashed in the body of this letter, but they are endorsed, and incorporated by reference. 
These inputs demonstrate that the proposed regulations do not meet the "necessity" and 
"clarity" requirements of the APA. Specific reference is made to Dr. Light's comments of 
January 13, 2010 and March 13, 2010; the California Farm Bureau's comments of November 
30, 2010; March 29, 2010, and November 23, 2010, comments by the law firm of Gallery & 
Barton representing Williams Selyem Winery; comments of November 29, 2010 by the Russian 
River Flood Control and Water Conservation Improvement District; comments of November 30, 
2010, by Wagner and Bonsignore; and comments of November 30, 2010, by the California 
Department of Fish and Game. The Board is requested to consider these inputs carefully 
before adopting these regulations because, even apart from Water Law issues, they 
demonstrate, we believe conclusively, that this regulation should not be adopted to apply even 
in respect to Lake Mendocino and Lake Sonoma project water being used by land owners with 
no higher priority appropriative or riparian rights. These prior comments also show that the 
factual basis for this regulation - 25,000 steelhead killed by diversions on one particularly cold 
night - is fundamentally flawed and, in any event, aberrational and not likely to be repeated.  
(Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  The Board previously considered all comments received on the proposed 
regulation.  Comments that do not address the current proposed regulation or draft EIR require 
no response here.  
 
Contrary to the assertions of the commenter, the proposed regulation is supported by adequate 
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findings, documentation and legal authority, as required by OAL and CEQA. 

 
Comment 3.0.20:  The November 30, 2010 comments by DFG make clear that the proposed 
regulations, rather than being a proposal to prevent "waste" or the "unreasonable use" or 
"unreasonable method of use" of water, are a legislative, rulemaking, effort by the Water Board 
to regulate or supervise frost protection of grapes in the Russian River Basin, whatever water 
right is implicated. The Board has no "authority," as defined by Government Code §11349 (b), 
to adopt such a regulatory scheme. (City of Barstow v. Mojave Water Agency (2000) 24 Cal. 
4th 1224.) (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda 
Light) 

 
Response:  Contrary to the assertions of the commenter.  The proposed regulation is 
supported by adequate findings, documentation and legal authority, as required by OAL and 
CEQA. 

 
Comment 3.0.21:  The comments of Gallery and Barton [March 29, 2010 and November 23, 
2010] carefully point out several fatal deficiencies in the proposed regulations and their 
accompanying EIR, including that time and use priorities under California water law are 
ignored; reasonable alternatives, such as regulating release of water from Lakes Mendocino 
and Sonoma, aren't considered; and clearly foreseeable adverse environmental impacts are not 
adequately considered. But, this Board has considered these previous comments and 
nevertheless apparently decided to adopt these regulations.  (Jared Carter, Momsen and 
Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  Consideration of water right priorities is required of a WDMP submitted for Board 
approval.  
 
Additional regulation of releases of water from Lakes Mendocino and Sonoma was not 
considered as an alternative as this approach would not meet the goals of the proposed 
activity.  The proposed regulation is intended to address impacts to fisheries from the sudden 
drop in water levels due to instantaneous demand for water for frost protection throughout the 
Russian River watershed (below Warm Springs and Coyote Dams).  Warm Springs and Coyote 
Dams cannot physically or operationally provide water to the Russian River tributaries, and 
therefore releases from those dams cannot effectuate the goals of the proposed action in those 
areas.  In addition, according to USGS Station 11462500, Russian River near Hopland, gage 
data, SCWA was in full compliance with its bypass flow requirements immediately before the 
time of the fish strandings reported by NOAA, which coincided with a rapid decrease in stream 
stage due to high instantaneous demand for water for frost protection.  The information 
gathered by the WDMPs will help SCWA better anticipate the demand for water for frost 
protection and manage its releases so as to increase releases, as necessary, to satisfy frost 
diversion demands.  But due to the location and operational limitations of the dams, releases 
from Lakes Mendocino and Sonoma may not mitigate for the rapid increase in demand for 
water for frost protection from contributing tributaries. 
 
All reasonably foreseeable environmental impacts have been adequately analyzed in the Draft 
EIR. 

 
Comment 3.0.22:  By defining as "unreasonable" the use under established water rights of 
water from the Russian River stream system for frost protection during the period of the year 
when use of that water is essential for that purpose, unless diversion is pursuant to a "Board 
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approved" plan (WDMP), these regulations would be invalid, as diametrically inconsistent with 
the meaning and intent of "self executing" Article X, Sec 2 of the California Constitution. They 
will certainly be invalid as applied to riparian rights holders such as Dr. Light. Moreover, the 
Board does not have delegated Legislative authority, under the laws cited in its Notice or under 
any other provision of law, to adopt these regulations.  (Jared Carter, Momsen and Knight, LLP 
on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  The requirement that all water be put to beneficial use to fullest extent to which it is 
capable is different and in addition to the requirement that all water diversion and use be 
reasonable.  
 
The proposed regulation is consistent with article X, section 2 of the California Constitution, 
which states ”The right to water or to the use or flow of water in or from any natural stream or 
water course in this State is and shall be limited to such water as shall be reasonably required 
for the beneficial use to be served, and such right does not and shall not extend to the waste or 
unreasonable use or unreasonable method of use or unreasonable method of diversion of 
water.”  In addition to being “self-executing,” article X, section 2 states that “the Legislature may 
also enact laws in the furtherance of the policy in this section contained.”  The Legislature has 
delegated this authority to the Board as described in the Notice of Proposed Rulemaking and 
Initial Statement of Reasons.  
 
Contrary to the assertions of the commenter, the Board has the authority, as expressed in the 
Notice of Proposed Rulemaking, to adopt the proposed regulation.   

 
Comment 3.0.23:  Article X, Sec. 2, of the California Constitution was adopted to avoid the 
"waste of water or unreasonable use or unreasonable method of use" - i.e., letting it run into the 
sea unused for an economically productive purpose - because such a result would be contrary 
to the "general welfare" and "public welfare" and "policy" of the 1928 amendment. The holders 
of riparian rights and pre-1914 appropriative rights were subjected to the "reasonableness" 
standard articulated in the amendment but assured their existing rights would be protected. 
Riparians were assured of "so much of the flow ... as may be required or used … for the 
purposes for which such lands are [used] or may be made adaptable .... " The basic idea 
behind the 1928 Amendment was to make more water "available" for appropriation so that it 
could be put to economically productive "beneficial use" on lands that lacked a water supply 
adequate to support viable, economically productive use. It is impossible to interpret the 1928 
Amendment, and its enabling legislation now in the Water Code, as authorizing a definition of 
"unreasonable use" that results in making the growing of grapes uneconomic on vast tracts of 
land and results in the flow into the sea of water unused for economic purposes for which it can 
be, has been, and is being utilized. (See, e.g., the brief discussion in footnote 9 of Joslin v. 
Marin Mun. Water Dist. (1967) 67 Cal. 2d 132, 139.) (Jared Carter, Momsen and Knight, LLP 
on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  Article X, section 2 of the California Constitution, states ”The right to water or to 
the use or flow of water in or from any natural stream or water course in this State is and shall 
be limited to such water as shall be reasonably required for the beneficial use to be served, and 
such right does not and shall not extend to the waste or unreasonable use or unreasonable 
method of use or unreasonable method of diversion of water.”  This applies to all water rights.  
What constitutes reasonable use of water depends on current circumstances and varies as the 
current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay Mun. Utility 
Dist. (1980) 26 Cal.3d 183, 194.)  
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The requirement that all water be put to beneficial use to fullest extent to which it is capable is 
different and in addition to the requirement that all water diversion and use be reasonable.  
 
The limit of the State Water Board’s authority is not defined by the 1928 amendment to the 
California Constitution.  (See Natl. Audubon Society v. Superior Court (1983) (33 Cal.3d 419, 
443-444 [“More recent statutory and judicial developments, however, have greatly enhanced 
the power of the Water Board to oversee the reasonable use of water and, in the process, 
made clear its authority to weigh and protect public trust values.”]) 

 
Comment 3.0.24:  No case known to the undersigned has held that the Board has been 
delegated rule making authority to make fundamental changes in the law of water rights and 
water use that result in making less water available for agricultural or municipal uses so that the 
in-stream uses of fish protection can be enhanced. National Audubon Society v. Superior Court 
(1983) 33 Cal. 3d 419 is sometimes cited for the proposition that it empowers the Board to take 
almost unlimited action to protect fish in navigable waters, under the "public trust" doctrine. But, 
that case's holding provides no basis for upholding the Board's effort to legislate a new 
regulatory regime that would retroactively impose upon even water rights beyond the Board's 
regulatory control - e.g., riparian and pre-1914 rights - the Board's chosen balance between 
"public trust uses" and "usufructuary rights to appropriate water." (Jared Carter, Momsen and 
Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  Contrary to the assertions of the commenter.  The Board has the authority, as 
expressed in the Notice of Proposed Rulemaking and Initial Statement of Reasons, to adopt the 
proposed regulation. 
 
The Board’s permitting authority over water rights issued subsequent to December 1914 should 
not be confused with the Board’s public trust and reasonable use authorities, which extend to 
all water diversion and use in the state.  (See generally Natl. Audubon Society v. Superior 
Court (1983) 33 Cal.3d 419.) 

 
Comment 3.0.25:  No case known to the undersigned has held that an existing utilized riparian 
water right can even be diminished, much less abolished, for any period of time. (See, e.g., In 
Re Water of Hallett Creek Stream System (1988) 44 Cal.3d 448, 470, where the court says that 
while an "unexercised" riparian right can be "limited" in a proceeding under §§2000 et seq. of 
the Water Code, even an "unexercised" right can't be "abolished.") (Jared Carter, Momsen and 
Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  The Board’s permitting authority over water rights issued subsequent to December 
1914 should not be confused with the Board’s public trust and reasonable use authorities, 
which extend to all water diversion and use in the state.  (See generally Natl. Audubon Society 
v. Superior Court (1983) 33 Cal.3d 419.)  
 
Contrary to the assertions of the commenter, no water rights are being abolished pursuant to 
the proposed regulation. 

 
Comment 3.0.26:  This current effort is a rule making - i.e., a Legislative effort that, in effect, 
seeks to redefine "white" as "black". Dr. Light's position is that this is beyond the Board's power 
and that Article X, Sec. 2 can't be reinterpreted to allow or, as here proposed, to require water 
to flow unused to the sea between March 15 and May 15 of each year unless a particular group 
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of users - i.e. agriculture users, without regard to the priority or nature of their water right - 
devise a "plan" to protect fish suitable to this Board and its staff and the many and varied 
commentators who under law will have the right to comment on the proposed "plan" and 
subject it to judicial review if it does not meet with their approval. A similar effort, in a court 
adjudication, was rejected by the Supreme Court in Barstow, supra, 24 Cal.4th 1224. The 
"certainty in the definition of property rights to the use of water …" (Water Code §109) that 
current law states is essential to accomplish the objective of Article X, Sec. 2, of the 
Constitution - putting the waters of the State to "beneficial use to the fullest extent of which they 
are capable … - is impossible to attain if every change in membership of the Board can result in 
new regulations that upset longstanding, and investment backed, expectations.  (Jared Carter, 
Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  Contrary to the assertions of the commenter, the Board has the authority, as 
expressed in the Notice of Proposed Rulemaking, to adopt the proposed regulation.  
 
Article X, section 2 of the California Constitution, states ”The right to water or to the use or flow 
of water in or from any natural stream or water course in this State is and shall be limited to 
such water as shall be reasonably required for the beneficial use to be served, and such right 
does not and shall not extend to the waste or unreasonable use or unreasonable method of use 
or unreasonable method of diversion of water.”  What constitutes reasonable use of water 
depends on current circumstances and varies as the current situation changes.  (See 
Environmental Defense Fund, Inc. v. East Bay Mun. Utility Dist. (1980) 26 Cal.3d 183, 194.)  
 
The requirement that all water be put to beneficial use to fullest extent to which it is capable is 
different and in addition to the requirement that all water diversion and use be reasonable. 

 
Comment 3.0.27:  Because the impact of the regulation can't be known until the WDMP is 
adopted, and because that adoption process could take several years, these proposed 
regulations fail the "clarity" requirement of the APA on that basis alone.  (Jared Carter, Momsen 
and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  The potential impacts of the regulation have been fully analyzed in the Draft EIR.  
 
Contrary to the assertions of the commenter, the proposed regulation is supported by adequate 
findings and documentation. 

 
Comment 3.0.28:  The proposed regulations fail the "authority" requirement of the APA 
because they would be inconsistent with Article X, Sec. 2, of the California Constitution. It is 
important to understand the Board's limited authority under the 1928 Amendment to adopt 
regulations such as those being proposed, which govern riparian rights and make substantive 
changes in general water rights law. And, it is important to understand the context in which that 
authority has been granted by the Legislature to the Board and will be interpreted and applied 
by the courts. While there are some very expansive judicial statements about how broad the 
Board's powers are (see, e.g., IIDI and IIDII, supra) those statements are usually made within 
the context of adjudications before the Board about "waste" of water; or the statements are 
about the Board's power to make rules governing new appropriations. Dr. Light believes that, 
because these proposed regulations purport to regulate established riparian rights and make 
significant changes in basic water law, the courts will determine as a matter of law whether 
these regulations are authorized by and consistent with existing law. Dr. Light also believes that 
when the courts make this decision this Board's views on the law and the meaning of 
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"unreasonable" will not be entitled to deference because the meaning of longstanding 
constitutional and statutory language is involved, and vested property rights are being taken or 
deprived. See, e.g., Yamaha Corp. of America v. State Board of Equalization (1998) 19 Cal. 4th 
1, 11, fn.4; Burke v. California Coastal Commission (2008) 168 Cal.App.4th 1098, 1106.  (Jared 
Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  The limit of the State Water Board’s authority is not defined by the 1928 
amendment to the California Constitution.  (See Natl. Audubon Society v. Superior Court (1983) 
33 Cal.3d 419, 443-444 [“More recent statutory and judicial developments, however, have 
greatly enhanced the power of the Water Board to oversee the reasonable use of water and, in 
the process, made clear its authority to weigh and protect public trust values.”])  
 
The proposed regulation is consistent with Article X, Section 2 of the California Constitution and 
the Board’s public trust and reasonable use authorities.  
 
Contrary to the assertions of the commenter, the Board has the authority, as expressed in the 
Notice of Proposed Rulemaking, to adopt the proposed regulation.  
 
The proposed regulation does not deny any diverters any “vested property right.”  As the courts 
have already made clear, “no one can have a protectible interest in the unreasonable use of 
water.”  (City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224, 1242.)  This is 
likewise true with regard to the public trust.  (Natl. Audubon Society v. Superior Court (1983) 33 
Cal.3d 419, 437 [“parties acquiring rights in trust property generally hold those rights subject to 
the trust, and can assert no vested right to use those rights in a manner harmful to the trust.”]; 
see also El Dorado Irrigation District v. State Water Resources Control Board (2006) 142 
Cal.App.4th 937, 966 [“Thus, like the rule against unreasonable use, when the public trust 
doctrine clashes with the rule of priority, the rule of priority must yield.”])  Furthermore, the 
proposed regulation contemplates the continued use of most if not all water rights for frost 
protection, albeit in compliance with a WDMP to ensure that diversions for frost protection use 
do not cause stranding mortality of salmonids in the Russian River watershed. 

 
Comment 3.0.29:  This regulation would deny Dr. Light and all riparians the right to continue 
an established reasonable use of water for frost protection protected by the 1928 Amendment. 
It is impossible to read the cases decided shortly after adoption of this amendment, such as Gin 
S. Chow v. Santa Barbara (1933) 217 Cal. 673; Peabody v. Vallejo (1935) 2 Cal.2d 351; Tulare 
v. Lindsay-Strathmore Irrigation District (1935) 3 Cal.2d 489; and Meridian v. San Francisco 
(1939) 13 Cal.2d 424, and not understand that the purposes of the amendment were to avoid 
water wasting unused into the sea and to facilitate the maximum possible use of water for 
domestic, agricultural, industrial and other uses vital not only to water rights holders' 
subsistence and economic prosperity but also to an expanding California economy. No one 
thought then, or now at least until this current proposal was floated, that the amendment gave 
the Legislature or its delegee the right to order cessation of an established "use" of water for a 
beneficial purpose under riparian or pre-1914 appropriative water rights. Even as recently as 
1976, a Court of Appeal thought it clear that the Board had no authority to adopt Legislative 
rules that govern these or other established uses by the legerdemain of applying new labels to 
old practices, See People v. Forni; supra, where the court said a regulation similar to the 
proposed regulation could be considered only as a statement of "policy." (Jared Carter, 
Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 

Response:  What constitutes reasonable use of water depends on current circumstances and 
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varies as the current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay 
Mun. Utility Dist. (1980) 26 Cal.3d 183, 194.)  
 
The limit of the State Water Board’s authority is not defined by the 1928 amendment to the 
California Constitution.  (See Natl. Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 
443-444 [“More recent statutory and judicial developments, however, have greatly enhanced 
the power of the Water Board to oversee the reasonable use of water and, in the process, 
made clear its authority to weigh and protect public trust values.”])  
 
It should be noted that the State Water Board’s “regulation similar to the proposed regulation” 
was upheld by the Court of Appeal as a proper exercise of the Board’s authority.  (People v. 
Forni (1976) 54 Cal.App.3d 743.) 

 
Comment 3.0.30:  This regulation would deny Dr. Light and all riparians the right to continue 
an established reasonable use of water for frost protection protected by the 1928 Amendment. 
Under Article X, Sec. 2 what "use" or "uses" are "beneficial," and what "uses" and "methods of 
use" are "unreasonable" are mixed questions of fact and law, to be determined in judicial 
proceedings where answers depend upon the circumstances. (See Lux v. Haggin supra, 69 
Cal. at 394-409, Joslin v. Marin Mun. Water District, supra, 67 Cal.2d at 139-141 and n. 9). 
Irrigation, even flood irrigation, while "beneficial" and "reasonable" on rich, loamy soil subject to 
a mediterranean climate, might not be "reasonable" on very porous, sandy soil. And, if the 
sandy soil were subject to a wet, cold climate the use might not even be "beneficial." (Ibid.) 
Under this standard, there is no doubt that frost protection of grapes, during the very period 
grape buds are subject to freezing, is a "beneficial" and "reasonable" use. And, sprinkling water 
to accomplish frost protection is a "reasonable method of use". Without this frost protection the 
land becomes much less valuable and less productive, not a result consistent with the 
objectives of the 1928 Amendment as interpreted by the Supreme Court in Joslin, supra, 67 
Cal.2d at 140 n.9, and other cases.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. 
Rudy Light and Mrs. Linda Light) 

 
Response:  The cases cited by the commenter do not espouse the commenter’s conclusion, 
that questions of reasonable beneficial use are necessarily “to be determined in judicial 
proceedings.”  In response to the State Water Board adopting a similar regulation to apply to 
the Napa River watershed the California Court of Appeal, First DCA, held that “we find no merit 
in respondents’ assertion that the Board has exceeded its authority by declaring in section 659 
that the direct diversion of water in the frost period constitutes an unreasonable use within the 
meaning of the Constitution and Water Code.”  (People v. Forni (1976) 54 Cal.App.3d 743, 
752.)  
 
What constitutes reasonable use of water depends on current circumstances and varies as the 
current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay Mun. Utility 
Dist. (1980) 26 Cal.3d 183, 194.)  
 
The requirement that all water be put to beneficial use to fullest extent to which it is capable is 
different and in addition to the requirement that all water diversion and use be reasonable. 

 
Comment 3.0.31:  For riparian and pre-1914 rights holders, such as Dr. Light, at least, their 
rights are specifically protected by the 1928 Amendment. The Supreme Court has made clear 
that this Board's duty is to protect, not try to define away, these rights. (Meridian Ltd. v. San 
Francisco (1939) 13 Cal.2d 424, 450) This Board's effort to ignore these rules by defining as 
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"unreasonable" diversion of water for frost protection unless pursuant to a plan it has approved 
brings to mind the conversation between Humpty Dumpty and Alice in Lewis Carroll's Through 
the Looking Glass. Apparently, this Board thinks it is the "master" and it can make words mean 
what it wants them to mean! A riparian water right - which is a protected property right (See 
Thayer v. California Development Co. (1912) 164 Cal. 117, 125; see generally, Hutchins, The 
California Law of Water Rights, 183 et seq. (1956)) - is the right to take and use a portion of the 
flow of a stream every day, all day, all year long, as long as the owner of the right can make 
reasonable use of the water. This proposed regulation would deprive the holders of that 
property right in violation of the assurance in Article X, Sec. 2 that such a deprivation will not 
occur. In fact, if the regulation is adopted and put into effect, it may well be interpreted as a 
physical "taking" of the land owners' property for the public purpose of protecting fish, without 
compensation, entitling the owners to a money judgment under the Federal and State 
Constitutions. (See, e.g., United States v. State Water Resources Control Board (1986) 182 
Cal.App.3d 82, 101.) The Supreme Court recently reiterated that the Board has no authority to 
regulate the beneficial use of riparian rights (California Farm Bureau Federation v. State Water 
Resources Control Board (2011) 51 Cal. 4th 421, 429). See also, People v. Shirokow (1980) 26 
Cal.3d 301, 309, Nicoll v. Rudnick (2008) 160 Cal.App.4th 550, 557; People v. Murrison (2002) 
101 Cal.App.4th 349, 359, fn. 6. Since these proposed regulations are clearly designed to 
regulate or supervise the use of all water for frost protection diverted from the Russian River or 
its tributaries -under whatever water right -as recognized by DFG, these regulations run afoul of 
the 1928 Amendment as interpreted in these cases and violate the "authority" requirement of 
the APA. Cf. Barstow, supra, 24 Cal.4th at 1242-1254.  (Jared Carter, Momsen and Knight, LLP 
on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  As provided by article X, section 2 of the California Constitution, all water rights are 
“limited to such water as shall be reasonably required for the beneficial use to be served, and 
such right[s do] not and shall not extend to the waste or unreasonable use or unreasonable 
method of use or unreasonable method of diversion of water.”  And as previously stated, what 
constitutes reasonable use of water depends on current circumstances and varies as the 
current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay Mun. Utility 
Dist. (1980) 26 Cal.3d 183, 194.)  
 
The proposed regulation does not “take” any vested property right.  The Supreme Court has 
held that there can be no taking where an owner’s use of a right is already restricted by 
background principle of property law.  (Lucas v. South Carolina Coastal Council (1992) 505 
U.S. 1002, 1029.)   Both the public trust and the prohibition against unreasonable use inhere in 
all water rights.  (See El Dorado Irrigation District v. State Water Resources Control Board 
(2006) 142 Cal.App.4th 937, 966.)  Furthermore, the proposed regulation contemplates the 
continued use of most if not all water rights for frost protection, albeit in compliance with a 
WDMP to ensure that diversions for frost protection use do not cause stranding mortality of 
salmonids in the Russian River watershed.  
 
The commenter appears to be misreading California Farm Bureau Federation v. State Water 
Resources Control Board.  (51 Cal. 4th 421, 429-430. “The SWRCB does have authority to 
prevent illegal diversions and to prevent waste or unreasonable use of water, regardless of the 
basis under which the right is held.”)  
 
Contrary to the assertions of the commenter, the proposed regulation is supported by adequate 
findings, documentation and legal authority, as required by OAL. 
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Comment 3.0.32:  The proposed regulations fail the "authority" mandate of the APA for the 
additional Reason that they would violate that provision of the 1928 Amendment that limits 
legislative authority to regulate water rights to the enactment of "Laws in Furtherance of the 
Policy in this Section Contained." As mentioned, and as simply restated, the "policy" contained 
in the Amendment is to prevent waste - allowing water to run unused into the sea - and to 
encourage and protect the "use" of water for reasonable economically productive purposes. Not 
only does the Amendment prevent the Board from regulating riparian rights holders for any 
purpose other than to prevent waste, etc. (See Farm Bureau, supra) it imposes upon the Board 
a duty to protect such right holders in their use of their established rights (See Meridian, supra). 
Adoption of these regulations would be in violation of that duty because, the regulations do not 
respect and protect the priorities established by law (cf. Barstow, supra), and compliance with 
the regulations would be extremely costly for Dr. Light and others, probably depriving their 
vineyards of economic viability. This Board has no authority to deny a priority water rights 
holder the opportunity to benefit from the use of his right in order to make water available for a 
lower priority use.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and 
Mrs. Linda Light) 

 
Response:  The proposed regulation is consistent with Article X, Section 2 of the California 
Constitution.  As provided by article X, section 2 of the California Constitution, all water rights 
are “limited to such water as shall be reasonably required for the beneficial use to be served, 
and such right[s do] not and shall not extend to the waste or unreasonable use or unreasonable 
method of use or unreasonable method of diversion of water.”  
 
The limit of the State Water Board’s authority is not defined by the 1928 amendment to the 
California Constitution.  (See Natl. Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 
443-444 [“More recent statutory and judicial developments, however, have greatly enhanced 
the power of the Water Board to oversee the reasonable use of water and, in the process, 
made clear its authority to weigh and protect public trust values.”])  The Board’s permitting 
authority over water rights issued subsequent to December 1914 should not be confused with 
the Board’s public trust and reasonable use authorities, which extend to all water diversion and 
use in the state.  (See generally Natl. Audubon Society v. Superior Court (1983) 33 Cal.3d 
419.)  
 
As stated previously, “when the rule of priority clashes with the rule against unreasonable use 
of water, the latter must prevail.”  (El Dorado Irrigation District v. State Water Resources Control 
Board (2006) 142 Cal.App.4th 937, 966.)  The Board will, however, in approving WDMPs, 
exercise “every effort … to respect and enforce the rule of priority.”  (Ibid.) 

 
Comment 3.0.33:  Even if the language of the 1928 Amendment could be stretched to allow 
the Legislature to enact laws that would authorize this regulation, the Legislature has not done 
so; and the proposed regulation is not consistent with or authorized by the authority cited by the 
Board. None of the code sections cited by the Board provides the Board with APA "Authority" to 
adopt these regulations. The Board cites as authority for this regulation, Article X, Section 2, of 
the Constitution and Sections 1058, 100, 275, and 1051.5 of the Water Code. None of these 
sections can be read to give the Board authority to adopt a comprehensive scheme for 
regulating frost protection, as DFG has correctly defined this effort, or to define "beneficial use" 
however it chooses, or to say that the use of water at the time and by the method essential to 
economically produce a saleable agricultural crop, is an "unreasonable" use or method of use. 
(See, e.g., Forni, supra; Farm Bureau, supra.) Nothing in any of these sections, or any section, 
authorizes the Board to require parties to give up their priorities under law or to enter 
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agreements setting up the expensive regulatory framework required by this proposed 
regulation. At the very least, if the Board believes that some "power" or "duty" it possesses 
authorizes these regulations, it should specify and elaborate the section imposing or 
authorizing that "power" or "duty" and let affected members of the public comment on its 
analysis.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda 
Light) 

 
Response:  Contrary to the assertions of the commenter, the Board has the authority, as 
expressed in the Notice of Proposed Rulemaking, to adopt the proposed regulation.  
 
The requirement that all water be put to beneficial use to fullest extent to which it is capable is 
different and in addition to the requirement that all water diversion and use be reasonable.  
 
What constitutes reasonable use of water depends on current circumstances and varies as the 
current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay Mun. Utility 
Dist. (1980) 26 Cal.3d 183, 194.)  
 
No parties will be required “to give up their priorities under law.”  As previously stated, the 
Board will, in approving WDMPs, exercise “every effort … to respect and enforce the rule of 
priority.”  
 
All parties have had significant notice and opportunity to comment on the proposed regulation 
and present evidence prior to the Board holding its hearing.  There has already been ample 
opportunity for meaningful discussion on the proposed regulation, the evidence and the Board’s 
authority. 

 
Comment 3.0.34:  The Water Code as a whole, read together with other laws dealing with the 
general subject of water and fish, provides clearly that the Board cannot, at least outside the 
context of passing on new applications or exercising reserved licensing authority, curtail 
established beneficial uses of water in order to protect fish. It is abundantly clear from other 
sections of the Water Code, quite obviously not cited by the Board, that its "powers and duties 
under this Code" (section 1058) do not include the power or the duty to prohibit the established 
beneficial use of water for frost protection during the frost season in the grape growing areas of 
the State. And, nowhere can the authority be found to ignore the priorities of use established by 
California law or to mandate the establishment of the elaborate "water demand management 
program" that must be established and complied with to save as "reasonable" or "beneficial" a 
long established and accepted "use" such as frost protection. If there is any doubt about this 
point respecting some or all post-1914 appropriative rights, no such doubt exists respecting 
riparian rights or pre-1914 appropriative rights, since the 1928 Amendment protects these 
rights and the Supreme Court has made clear that the Board has no authority to regulate them. 
Most of the Board's "powers and duties" are limited to its ability to establish rules governing the 
appropriation of unappropriated water. The Water Code (section 1257.5), is abundantly clear 
that the Board "shall consider stream flow requirements proposed for fish and wildlife purposes 
pursuant to section 1001 and 1002 of the Public Resources Code." Those code sections say 
that it is the Department of Fish & Game that will establish stream flow requirements necessary 
for the protection of fish and wildlife, not the State Water Resources Control Board. It is basic 
law governing statutory interpretation that: "a statutory grant of power or regulation of the mode 
of exercise implies that no other power passes by the grant and that it is to be exercised only in 
the prescribed mode." (58 Cal.Jur.3d, Statutes, §130, p. 551. See also Wildlife Alive v. 
Chickering (1976) 18 Cal.3d 190; Martello v. Superior Court (1927) 202 Cal. 400.) (Jared 
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Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light; Robert 
Dempel, Dempel Ranch Vineyard) 

 
Response:  Contrary to the assertions of the commenter, the Board has the authority, as 
expressed in the Notice of Proposed Rulemaking, to adopt the proposed regulation.  
 
As stated previously, “when the rule of priority clashes with the rule against unreasonable use 
of water, the latter must prevail.”  (El Dorado Irrigation District v. State Water Resources Control 
Board (2006) 142 Cal.App.4th 937, 966.)  The Board will, however, in approving WDMPs, 
exercise “every effort … to respect and enforce the rule of priority.”  (Ibid.)  
 
The limit of the State Water Board’s authority is not defined by the 1928 amendment to the 
California Constitution.  (See Natl. Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 
443-444 [“More recent statutory and judicial developments, however, have greatly enhanced 
the power of the Water Board to oversee the reasonable use of water and, in the process, 
made clear its authority to weigh and protect public trust values.”])  The Board’s permitting 
authority over water rights issued subsequent to December 1914 should not be confused with 
the Board’s public trust and reasonable use authorities, which extend to all water diversion and 
use in the state.  (See generally Natl. Audubon Society v. Superior Court (1983) 33 Cal.3d 
419.)  
 
Water Code section 1257.5 applies only to the applications to appropriate water, and as such is 
inapposite to the Board’s exercise of its continuing authority over the public trust and 
reasonable uses of all waters of the state. 

 
Comment 3.0.35:  Even if the language of the 1928 Amendment could be stretched to allow 
the Legislature to enact laws that would authorize this regulation, the Legislature has not done 
so; and the proposed regulation is not consistent with or authorized by the authority cited by the 
Board. None of the code sections cited by the Board provides the Board with APA "Authority" to 
adopt these regulations. As mentioned earlier, the courts, and not this Board, have the ultimate 
responsibility and authority to define the constitutionally significant terms "beneficial use”, 
“waste", "unreasonable use" and "unreasonable method of use"; and the meanings adopted 
must be consistent with and in furtherance of the "policy" contained in the 1928 Amendment. If 
Section 1058 is interpreted as authorizing these regulations, then that Section authorizes this 
Board to mandate a change of water use patterns in every part of the State to accomplish any 
number of objectives that it newly perceives to be in the "public interest," without any new 
legislative decision weighing the competing interests involved. It boggles the mind to 
contemplate the Board requiring Los Angeles water users to return the Los Angeles River to its 
natural condition in order to protect some fish or water bug listed under the State or Federal 
ESA! Surely the Legislature never contemplated this result; and the result is belied and 
prevented by the history and language of Article X, Sec. 2.  (Jared Carter, Momsen and Knight, 
LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  As provided in article X, section 2 of the California Constitution, “…the Legislature 
may also enact laws in the furtherance of the policy in this section contained.”  The Legislature 
has granted the Board the authority, as expressed in the Notice of Proposed Rulemaking, to 
adopt the proposed regulation.  
 
Contrary to the unsupported contentions of the commenter, the Board has the authority to and 
has previously defined what constitutes “beneficial use” (See Cal. Code Regs, tit. 23, §§ 659-
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672, citing Wat. Code, § 1058) and declared, by regulation, a particular diversion and use 
practice unreasonable within the meaning of the Constitution and Water Code.  (People v. Forni 
(1976) 54 Cal.App.3d 743, 752.) 

 
Comment 3.0.36:  The Water Code as a whole, read together with other laws dealing with the 
general subject of water and fish, provides clearly that the Board cannot, at least outside the 
context of passing on new applications or exercising reserved licensing authority, curtail 
established beneficial uses of water in order to protect fish. Water Code Section 1241 and the 
Common Law controlling water rights are inconsistent with the Board's claimed authority to 
prevent a person from making use of his/her established water right during a 62 day period of 
the year (i.e., March 15 to May 15) when the exercise of that right is most essential. Section 
1241 provides that a person can lose an established post-1914 appropriative water right - many 
of which will be affected by this regulation if he/she "fails to use beneficially all or any part of the 
water claimed by him, for which a right of use has vested, for the purpose for which it was 
appropriated or adjudicated, for a period of five (5) years.…" Pre-1914 appropriative rights are 
subject to loss only under rules recently articulated by North Kern Water Storage District v. 
Kern Delta Water District (2007) 147 Cal.App.4th 555. Established riparian rights are subject to 
loss only by adverse prescription and use. See, generally, Hutchins, the California Law of 
Water Rights, supra, 284-348. Contrary to this important body of law protecting water rights, the 
proposed regulation provides that a holder of any water right will be unable to use that right for 
at least 62 crucial days each year if he/she does not adopt a WDMP that meets Board 
approval.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda 
Light) 

 
Response:  The limit of the State Water Board’s authority is not defined by the 1928 
amendment to the California Constitution.  (See Natl. Audubon Society v. Superior Court (1983) 
33 Cal.3d 419, 443-444 [“More recent statutory and judicial developments, however, have 
greatly enhanced the power of the Water Board to oversee the reasonable use of water and, in 
the process, made clear its authority to weigh and protect public trust values.”])  The Board’s 
permitting authority over water rights issued subsequent to December 1914 should not be 
confused with the Board’s public trust and reasonable use authorities, which extend to all water 
diversion and use in the state.  (See generally Natl. Audubon Society v. Superior Court (1983) 
33 Cal.3d 419.)  
 
The forfeiture process described in Water Code section 1241 is not implicated by the proposed 
regulation.  The proposed regulation provides that any diversion of water from the Russian 
River stream system for purposes of frost protection from March 15 through May 15, with 
certain enumerated exceptions, shall be unreasonable unless conducted in accordance with a 
Board-approved WDMP.  As provided by article X, section 2 of the California Constitution, all 
water rights are “limited to such water as shall be reasonably required for the beneficial use to 
be served, and such right[s do] not and shall not extend to the waste or unreasonable use or 
unreasonable method of use or unreasonable method of diversion of water.”  And as previously 
stated, what constitutes reasonable use of water depends on current circumstances and varies 
as the current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay Mun. 
Utility Dist. (1980) 26 Cal.3d 183, 194.) 

 
Comment 3.0.37:  The Water Code as a whole, read together with other laws dealing with the 
general subject of water and fish, provides clearly that the Board cannot, at least outside the 
context of passing on new applications or exercising reserved licensing authority, curtail 
established beneficial uses of water in order to protect fish. Under Water Code section 1243, 
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which states that use of water for recreation and enhancement of fish and wildlife is a 
"beneficial use", the Board when considering water rights applications can determine "the 
amount of water available for appropriation for other beneficial uses". But, this section also 
clearly provides "this section shall not be construed to affect riparian rights." See also sections 
1243.5 and 1244, which impose limits upon the Board's authority to prioritize fish and wildlife 
and recreational uses over other beneficial uses. The State's "police power" undoubtedly 
extends to protecting fish from unreasonable uses of water, even by riparians, at least when the 
method chosen by the State does not offend the 1928 Amendment. But, the exercise of that 
power in various circumstances may give rise to "regulatory takings" issues. Also, as 
mentioned, the State's power of eminent domain may be implicated if it takes a water right from 
a land owner in order to use it for the public purpose of protecting fish. Dr. Light's position is 
that the State has not exercised, or authorized the exercise of, either its police power or its 
powers of eminent domain to protect fish by the methodology of preventing the holders of 
established water rights from utilizing those rights at the times most critical to them. In other 
words, Dr. Light's position is that the Board does not have delegated legislative authority to 
adopt the proposed regulations, at least as they would apply to established riparian rights. If a 
court holds the regulations are legally adopted these "regulatory taking" and "physical taking" 
issues will be presented.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light 
and Mrs. Linda Light) 

 
Response:  The Board’s permitting authority over water rights issued subsequent to December 
1914 should not be confused with the Board’s public trust and reasonable use authorities, 
which extend to all water diversion and use in the state.  (See generally Natl. Audubon Society 
v. Superior Court (1983) 33 Cal.3d 419.)  As such, Water Code sections 1243, 1243.5 and 
1244 do not define or limit the Board’s public trust and waste and unreasonable use authorities.  
 
The proposed regulation, consistent with past State Water Board decisions, does not authorize 
the appropriation of water for protection of instream beneficial uses.  
 
The limit of the State Water Board’s authority is not defined by the 1928 amendment to the 
California Constitution.  (See Natl. Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 
443-444 [“More recent statutory and judicial developments, however, have greatly enhanced 
the power of the Water Board to oversee the reasonable use of water and, in the process, 
made clear its authority to weigh and protect public trust values.”])  
 
The proposed regulation does not “take” any vested property right.  The Supreme Court has 
held that there can be no taking where an owner’s use of a right is already restricted by 
background principle of property law.  (Lucas v. South Carolina Coastal Council (1992) 505 
U.S. 1002, 1029.)   Both the public trust and the prohibition against unreasonable use inhere in 
all water rights.  (See El Dorado Irrigation District v. State Water Resources Control Board 
(2006) 142 Cal.App.4th 937, 966.)  Furthermore, the proposed regulation contemplates the 
continued use of most if not all water rights for frost protection, albeit in compliance with a 
WDMP to ensure that diversions for frost protection use do not cause stranding mortality of 
salmonids in the Russian River watershed.  
 
The Legislature has granted the Board the authority, as expressed in the Notice of Proposed 
Rulemaking, to adopt the proposed regulation. 

 
Comment 3.0.38:  A fair reading of the Water Code compels the conclusion that the 
Legislature intended that riparian rights and other vested water rights should receive no less 
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protection today, after adoption of Article X, Sec. 2, than they received in 1886, except that 
such rights don't include the right to "waste" water or to make "unreasonable" use of it. Any 
suggestion in IIDII, supra, or any other case, that these rights are subject to change by the 
Board's redefinition of words or phrases in the 1928 Amendment or the Water Code, will not 
survive judicial analysis.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light 
and Mrs. Linda Light) 

 
Response:  The limit of the State Water Board’s authority is not defined by the 1928 
amendment to the California Constitution.  (See Natl. Audubon Society v. Superior Court (1983) 
33 Cal.3d 419, 443-444 [“More recent statutory and judicial developments, however, have 
greatly enhanced the power of the Water Board to oversee the reasonable use of water and, in 
the process, made clear its authority to weigh and protect public trust values.”])  
 
In response to the State Water Board adopting a similar regulation to apply to the Napa River 
watershed the California Court of Appeal, First DCA, held that “we find no merit in respondents’ 
assertion that the Board has exceeded its authority by declaring in section 659 that the direct 
diversion of water in the frost period constitutes an unreasonable use within the meaning of the 
Constitution and Water Code.”  (People v. Forni (1976) 54 Cal.App.3d 743, 752.) 

 
Comment 3.0.39:  The Board cites Peabody v. Vallejo (1933) 2 Cal.2d 351 and People Ex. 
ReI. State Water Resources Control Board v. Forni (1976) 54 Cal.App.3d 743 as providing it 
with authority to adopt these regulations. Neither case provides that authority. Peabody, and 
other cases cited at pages 14-15 of this letter, held that the prevention of waste requirement 
and the "reasonableness" test in the 1928 Amendment apply to riparian and pre-1914 
appropriative rights, as well as to other appropriative rights. As mentioned, those cases don't 
allow the Board to make up its own definitions of "reasonable" or "unreasonable" and force 
them upon all water users. Forni is closer on point, as it involved a Board regulation, somewhat 
like the proposed regulations, stating that direct diversion from the Napa River for frost 
protection during the period of March 15 to May 15 was an "unreasonable" use of water within 
the meaning of the 1928 Constitutional Amendment. In United States v. SWRCB, supra, 182 
Cal.App.3d at 104, Forni held that: "In times of water shortage all riparians must curtail their 
usage in order they share the available water. Similarly, all riparians may be required to share 
expenses or inconvenience for the common good to enable all riparians to use the water." 
Whether the Board could mandate that all these riparian users be required to build off-stream 
reservoirs or lose the ability to frost protect was a question subject to judicial determination, not 
a question to be decided by the Board. Its regulation could be considered only as a statement 
of "policy". The court said it wanted to make "unmistakably clear … that the question of 
reasonable use or reasonable method of use ... constitutes a factual issue.” Thus, as here 
relevant the case holds: (1) whether direct diversion of water for frost protection is reasonable is 
a question of fact to be "judicially determined"; and (2) the Board can't compel a specified 
answer to that question by adopting a regulation. In other words, the Board had no "authority" 
to adopt a binding regulation within the meaning of the APA! (Jared Carter, Momsen and 
Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  The Board has the authority, as expressed in the Notice of Proposed Rulemaking, 
to adopt the proposed regulation.  The limit of the State Water Board’s authority is not defined 
by the 1928 amendment to the California Constitution.  (See Natl. Audubon Society v. Superior 
Court (1983) 33 Cal.3d 419, 443-444 [“More recent statutory and judicial developments, 
however, have greatly enhanced the power of the Water Board to oversee the reasonable use 
of water and, in the process, made clear its authority to weigh and protect public trust values.”])  
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The cases cited by the commenter do not espouse the commenter’s conclusion that questions 
of reasonable beneficial use are necessarily “to be determined in judicial proceedings.”  In 
response to the State Water Board adopting a similar regulation to apply to the Napa River 
watershed the California Court of Appeal, First DCA, held that “we find no merit in respondents’ 
assertion that the Board has exceeded its authority by declaring in section 659 that the direct 
diversion of water in the frost period constitutes an unreasonable use within the meaning of the 
Constitution and Water Code.”  (People v. Forni (1976) 54 Cal.App.3d 743, 752.) 

 
Comment 3.0.40:  Federal agencies cannot confer legislative authority on the Board. 
Apparently the Board's theory is that what used to be a reasonable and beneficial use - that is, 
frost protecting grapes during the period of time when frost protection is essential to the 
economic viability of a vineyard - can be prohibited as an unreasonable use because NOAA 
fisheries requested the Board to make such a determination. However, the Board's authority 
comes from the State Legislature and is limited by the State Constitution; its power does not 
come from NOAA or any other Federal agency. Even CEQA, the State's primary environmental 
protection statute, does not grant state agencies authority they don't otherwise have under their 
legislation to protect environmental values. (See, e.g., PRC §21004; 14 CCR §15040 (b); Sierra 
Club v. California Coastal Commission (2005) 35 Cal. 4th 839, 858-860.) (Jared Carter, 
Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  The Board has the authority, as expressed in the Notice of Proposed Rulemaking, 
to adopt the proposed regulation, and is not relying on any authority any other agency may 
have regarding the same resources to be protected by the proposed regulation. 

 
Comment 3.0.41:  Neither the Federal nor State laws governing species protection grant any 
new regulatory authority to the Water Board. Even brief consideration of the enforcement 
scheme enacted into the Federal and State Endangered Species Acts reveals the fallacy in the 
Water Board's reasoning. Simply stated, the basic approach of each statute has two prongs: (1) 
"Take" of a protected species is a crime - i.e., no riparian water rights holder can "take" a 
protected fish without being subject to criminal prosecution; and (2) no agency can perform, 
finance or approve (i.e., issue a permit for) any activity if that activity will "take" a species, 
unless protective conditions are imposed on the activity. In the absence of a private or public 
person needing a new permit, or money, only the criminal prohibition applies. If a permit is 
issued it is conditioned to avoid "take" to the maximum feasible extent, but usually "incidental 
take" is allowed if appropriate protections are followed so that overall and over time the species 
is better off. The Water Board's proposed regulations do not follow this approach. The water 
right holder is not required to be an applicant for governmental permission before being 
subjected to this proposed regime, and he is not given any "incidental take" protection even if 
he complies and submits a WDMP that is accepted. That is, even if a vineyard owner built an 
off-stream reservoir and got Board approval for a WDMP if he killed one protected fish while 
filling his pond he would be subject to prosecution for a felony! (Jared Carter, Momsen and 
Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  The Board has the authority, as expressed in the Notice of Proposed Rulemaking, 
to adopt the proposed regulation, and is not relying on or limited by any authority any other 
agency may have regarding the same resources to be protected by the proposed regulation. 

 
Comment 3.0.42:  The Board's new concept - that it can will itself new power because of 
perceived changed circumstances affecting protected species and a request from a Federal 
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agency - is inconsistent with the requirements of due process, fundamental rules of 
administrative law, and specific provisions in the Water Code. For instance, Section 2 of the 
Water Code states that the provisions of the code, "shall be construed as restatements and 
continuations" of early statutory provisions dealing with the same subject matter. Section 103 
says that, "in the enactment of this code the Legislature does not intend thereby to effect any 
change in the law relating to water rights". Section 109 says that, "the growing water needs of 
the State require the use of water in an efficient manner and that the efficient use of water 
requires certainty in the definition of property rights to the use of water and the transferability of 
such rights." (This statute paraphrases the statement quoted at pages 26-27, from Lux v. 
Haggin (1886) 69 Cal. at 372; emphasis added.) (Jared Carter, Momsen and Knight, LLP on 
behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  The Board has the authority, as expressed in the Notice of Proposed Rulemaking, 
to adopt the proposed regulation.   The Board has complied with all requirements of CEQA and 
the APA.  All parties have had significant notice and opportunity to comment on the proposed 
regulation and present evidence prior to the Board holding its hearing.  There has already been 
ample opportunity for meaningful discussion on the proposed regulation, and all evidence has 
been adequately available for public scrutiny. 

 
Comment 3.0.43:  All these statutory declarations [PRC §21004; 14 CCR §15040 (b); Sierra 
Club v. California Coastal Commission (2005) 35 Cal. 4th 839, 858-860; Federal and State laws 
governing species protection; Sections 2, 103, and 109 of the Water Code; and Lux v. Haggin 
(1886) 69 Cal. at 372] are fundamentally at war with the State Board's current claim to be able 
to adopt regulations that ignore priorities established by law and have the effect of prohibiting 
what was heretofore considered an essential, reasonable and necessary "beneficial use" for the 
economic utilization of vast portions of the State's prime agricultural land. We know of no rule of 
State law that provides that despite these rules, apparently because NOAA requested it, this 
established use can be declared as no longer a beneficial use or no longer a reasonable 
method of use.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. 
Linda Light) 

 
Response:  The Board has the authority, as expressed in the Notice of Proposed Rulemaking, 
to adopt the proposed regulation.  
 
As stated previously, “when the rule of priority clashes with the rule against unreasonable use 
of water, the latter must prevail.”  (El Dorado Irrigation District v. State Water Resources Control 
Board (2006) 142 Cal.App.4th 937, 966.)  The Board will, however, in approving WDMPs, 
exercise “every effort … to respect and enforce the rule of priority.”  (Ibid.)  
 
The requirement that all water be put to beneficial use to fullest extent to which it is capable is 
different and in addition to the requirement that all water diversion and use be reasonable.  
What constitutes reasonable use of water depends on current circumstances and varies as the 
current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay Mun. Utility 
Dist. (1980) 26 Cal.3d 183, 194.) 

 
Comment 3.0.44:  For the reasons stated, these proposed regulations can't pass the 
"authority," "clarity," and "consistency" requirements of the APA. Other comments demonstrate 
that they fail the "necessity" requirement. One is left with the question of "Why" are the 
regulations being proposed.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy 
Light and Mrs. Linda Light) 
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Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings, documentation and legal authority, as required by OAL.  The purpose of 
the proposed regulation is expressed fully in the Initial Statement of Reasons. 

 
Comment 3.0.45:  California water right law encourages economic development and 
recognizes the need for certainty in the protection of property owners' expectations. The 1928 
Amendment says that the State's "general welfare requires that the water resources of the 
State be put to beneficial use to the fullest extent of which they are capable." And, section 109 
of the Water Code, and many court cases, recognize that "the efficient use of water requires 
certainty in the definition of property rights to the use of water." In the face of this background, 
indeed in spite of it in an extreme example of administrative hubris, this Board proposes to 
adopt a regulation, without any clear authority to sustain it, that will have at least 2 immediate 
impacts that are contrary to those Constitutional and Legislative mandates: the regulations will 
prevent the exercise of established water rights thereby preventing the beneficial use of water 
resources of the state "to the fullest extent of which they are capable" and the regulations will 
interject great uncertainty in the "definition of property rights to the use of water." (Jared Carter, 
Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. Linda Light) 

 
Response:  The Legislature has granted the Board the authority, as expressed in the Notice of 
Proposed Rulemaking, to adopt the proposed regulation.  In response to the State Water Board 
adopting a similar regulation to apply to the Napa River watershed the California Court of 
Appeal, First DCA, held that “we find no merit in respondents’ assertion that the Board has 
exceeded its authority by declaring in section 659 that the direct diversion of water in the frost 
period constitutes an unreasonable use within the meaning of the Constitution and Water 
Code.”  (People v. Forni (1976) 54 Cal.App.3d 743, 752.)  
 
Both the public trust and the prohibition against unreasonable use inhere in all water rights.  
(See El Dorado Irrigation District v. State Water Resources Control Board (2006) 142 
Cal.App.4th 937, 966.)  
 
What constitutes reasonable use of water depends on current circumstances and varies as the 
current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay Mun. Utility 
Dist. (1980) 26 Cal.3d 183, 194.) 

 
Comment 3.0.46:  This regulation will cause severe economic harm to many grape growers in 
Mendocino and Sonoma Counties and will cause great uncertainty in the "definition of property 
rights to the use of water" contrary to Lux v. Haggin, supra, Joslin, supra, fn. 9, the discussion 
throughout Hallett Creek, supra, and Section 109.  (Jared Carter, Momsen and Knight, LLP on 
behalf of Dr. Rudy Light and Mrs. Linda Light) 

 

Response:  The potential impacts of the regulation have been fully analyzed in the Draft EIR. 

 
Comment 3.0.47:  A good factual case for adoption of these regulations has not been made. 
The arguments about fish dying, etc., are specious at best; no significant number of 
prosecutions for killing fish have been filed; both the State and Federal Governments have the 
power and duty under their respective ESAs to bring those prosecutions if significant numbers 
of protected species are being taken; and all current information indicates the relevant fish 
stocks are improving.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and 
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Mrs. Linda Light) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings, documentation and legal authority, as required by OAL.  
 
Enforcement action by other governmental entities with authority over fisheries resources is not 
a prerequisite to the State Water Board taking action under its authority. 

 
Comment 3.0.48:  The WDMP required by the regulations will take years to adopt, if they are 
adoptable, because they will be subject to CEQA review and subsequent litigation. After these 
regulations are adopted, no land owner will know when, how and at what cost he/she will be 
able to use his/her water right to frost protect his/her vineyard - a clear violation of the "clarity" 
requirement of the APA.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light 
and Mrs. Linda Light) 

 
Response:  Neither the creation nor approval of a WDMP is an “action” under CEQA.  
 
If the proposed regulation is adopted, landowners covered by the regulation will be able to 
divert water for frost protection use in compliance with a Board-approved WDMP.  Two existing 
programs that may, if proposed to the Board for approval, constitute WDMPs are Sonoma 
County’s Frost Protection ordinance and the program developed by the Upper Russian River 
Stewardship Alliance.   

 
Comment 3.0.49:  If there really is a fish problem, why aren't NOAA and/or DFG dealing with it 
by bringing prosecutions or otherwise? Why is the Water Board doing DFG's and NOAA's 
bidding rather than pursuing its duty to "protect the interest of those who have prior and 
paramount rights to the use of the waters of the stream," as required by the Meridian case? The 
Board should seriously contemplate these questions and not adopt these regulations. It will 
save itself and Northern California water users much money and loss of time and energy by 
doing so. If the State's basic water laws require revision in such a fundamental manner as here 
proposed, the Board should propose a Constitutional Amendment or at least comprehensive 
Legislation appropriate to the significance of the changes they propose. Regulatory 
encroachments of this type are at war with the objectives to the "Rule of Law" and the 
economic and political objectives underlying the 1928 Amendment and section 109 of the 
Water Code.  (Jared Carter, Momsen and Knight, LLP on behalf of Dr. Rudy Light and Mrs. 
Linda Light) 

 
Response:  Enforcement action by other governmental entities with authority over fisheries 
resources is not a prerequisite to the State Water Board taking action under its authority.  
 
Not adopting the proposed regulation was considered as an alternative in the DEIR and 
rejected as not meeting the goals of the proposed activity.  
 
The State Water Board’s regulatory authority is not defined by the 1928 amendment to the 
California Constitution, and the objectives of that amendment are not the current touchstone for 
all water right considerations.  (See Natl. Audubon Society v. Superior Court (1983) 33 Cal.3d 
419, 443-444 [“More recent statutory and judicial developments, however, have greatly 
enhanced the power of the Water Board to oversee the reasonable use of water and, in the 
process, made clear its authority to weigh and protect public trust values.”])  What constitutes 
reasonable use of water depends on current circumstances and varies as the current situation 
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changes.  (See Environmental Defense Fund, Inc. v. East Bay Mun. Utility Dist. (1980) 26 
Cal.3d 183, 194.) 

 
Comment 3.0.50:  There is no discussion in the DEIR, nor any accounting for the inability of 
any "individual or governing body" other than SWRCB or the courts to legally, timely, 
authoritatively and effectively address such issues as the "relative water right priorities of the 
diverters." For instance, Sonoma County Assistant Counsel David Hurst stated explicitly during 
development of the county’s Frost Regulation Ordinance, that Sonoma County has no 
authority, nor any interest, in inquiring about the legality of any frost protection applicant’s claim 
of legal water rights. He justifiably insisted that the County has no such authority, and even if 
they did enquire, that Sonoma County had no interest in pursuing any potential problems, 
inconsistencies or conflicts. Yet, the local process envisioned in SWRCB’s proposed Regulation 
potentially places responsibility for ensuring that legal water rights are a part of any frost 
protection water use application and method of use, and correction of problems, with some 
other entity than SWRCB. The DEIR must address these inherent problems, which will have 
significant adverse environmental impacts in the worst case scenarios, provide effective 
corrections or alternatives, and the DEIR must be revised and recirculated to allow for 
meaningful review and comment from the public.  (David Keller, Friends of the Eel River) 

 
Response:  Pursuant to the proposed regulation, WDMPs must be approved by the Board.  
The ultimate authority remains with the Board and has not been delegated to the individuals or 
governing bodies administering the WDMPs.  
 
The potential impacts of the regulation have been fully analyzed in the Draft EIR.  
 
All parties have had ample opportunity for meaningful discussion and significant notice and 
opportunity to comment on the proposed regulation. 

 
Comment 3.0.51:  Sonoma and Mendocino Counties, nor the proposed "individuals or 
governing bodies" have no authority to enforce water rights, or authority to interpret or judge the 
"relative water right priorities of the diverters" or to demand that a diverter claiming superior 
water rights to cease diversions of water deemed by this Regulation to be ‘unreasonable or not 
beneficial.’ As a result, any delegation of enforcement activities to "an individual or governing 
body" such as the counties are highly likely to be contested and ineffectual, gutting the very 
authority to implement and achieve the State’s goals of this Project. The DEIR must address 
these inherent problems, which will have significant adverse environmental impacts in the worst 
case scenarios, provide effective corrections or alternatives, and the DEIR must be revised and 
recirculated to allow for meaningful review and comment from the public.  (David Keller, Friends 
of the Eel River) 

 
Response:  Pursuant to the proposed regulation, WDMPs must be approved by the Board.  
The ultimate authority remains with the Board and has not been delegated to the individuals or 
governing bodies administering the WDMPs.  
 
The potential impacts of the regulation have been fully analyzed in the Draft EIR.  
 
All parties have had ample opportunity for meaningful discussion and significant notice and 
opportunity to comment on the proposed regulation. 

 

Comment 3.0.52:  The proposed Russian River Frost Regulation is concerning for a number of 
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reasons. The proposed regulation would: regulate all water used for frost protection in the 
Russian River Watershed including pre-1914, riparian, licensed, permitted and groundwater; 
would declare all diversions for frost protection unreasonable unless and until the water is 
diverted pursuant to a Board approved water demand management program; is not based on 
sound science; includes water users that have no detrimental effect on salmonids; provides 
little consideration for the priority of individual water rights; ignores other water users in the 
watershed such as domestic or municipal; will require detailed data collection; and will result in 
significant costs on agricultural operations within the watershed. Even more concerning is the 
fact that the proposed regulation is based upon an unprecedented and justified assertion of the 
Board's authority under the reasonable use doctrine, ostensibly for purposes of regulatory 
convenience and in order to avoid the takings clause.  (Mike Anderson, Mendocino County 
Farm Bureau; Peter Chevalier, Chevalier Vineyard Management, Inc.; Jack Cox; Robert 
Dempel, Dempel Ranch Vineyard; Heath Dolan, Dark Horse Vineyards; Jason Dolan, Dark 
Horse Vineyards; Eric Foster, Elizabeth Vineyards; S.J. Jahnke, Whistler Management, Inc.; 
Richard Lamalfa; Donald E. Butow, Butow Vineyards; Michael Boer, Stipp Ranch; Wendel 
Nicolaus, Middleridge Vineyard; Richard Schaefers, Beckstoffer Vineyards; Richard Schaefers, 
Mendocino Winegrape and Wine Commission; Ken and Kathe Todd, Todd Brothers Vineyards; 
David Beckstoffer, Beckstoffer Vineyards; Danny Piffero; Jim Lincoln, Napa County Farm 
Bureau) 

 
Response:  Contrary to the assertions of the commenter, the proposed regulation is supported 
by adequate findings and documentation that is based on sound science, including the 
conclusion that all diversions of water for frost protection from March 15 through May 15 in the 
Russian River Watershed below Coyote Dam in Mendocino County and Warm Springs Dam in 
Sonoma County are unreasonable unless conducted in accordance with a Board-approved 
water demand management program.  
 
The problem as currently understood is based on cumulative instantaneous demand for water 
for frost protection, necessitating a comprehensive response until further information is 
available to exempt parties whose diversions are determined to not contribute to the problem.  
 
As stated previously, “when the rule of priority clashes with the rule against unreasonable use 
of water, the latter must prevail.”  (El Dorado Irrigation District v. State Water Resources Control 
Board (2006) 142 Cal.App.4th 937, 966.)  The Board will, however, in approving WDMPs, 
exercise “every effort … to respect and enforce the rule of priority.”  (Ibid.)  
 
The Legislature has granted the Board the authority, as expressed in the Notice of Proposed 
Rulemaking, to adopt the proposed regulation.  In response to the State Water Board adopting 
a similar regulation to apply to the Napa River watershed the California Court of Appeal, First 
DCA, held that “we find no merit in respondents’ assertion that the Board has exceeded its 
authority by declaring in section 659 that the direct diversion of water in the frost period 
constitutes an unreasonable use within the meaning of the Constitution and Water Code.”  
(People v. Forni (1976) 54 Cal.App.3d 743, 752.) 

 
Comment 3.0.53:  I have "pre-1914 established water rights" for my property that dates back to 
the use of the water before 1900. I have thoroughly investigated and reviewed my family 
succession to my property located at Hopland, Mendocino County, California and found that 
these water rights have been in existence since the early 1900's. The"pre-1914 water rights" is 
derived from springs which have been used since 1900 and are in continual use today to 
produce wine grapes. This use includes use of the water for frost protection, supplemental 
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irrigation, and heat suppression. I object to any proposal to control or otherwise limit my use of 
long established water rights. I consider your proposal unlawful, causing me undue stress that I 
may loose a legacy that has survived five generations.  (Robert Dempel, Dempel Ranch) 

 

Response:  Comment noted. 

 
Comment 3.0.54:  To say frost protection is a "waste or unreasonable use, or unreasonable 
method of use, or the unreasonable method of diversion of all waters of the state" must be 
removed from the regulations. It is my opinion that if this language is included in the "Proposed 
Russian River Frost Protection Regulation" it would be grounds for legal action in order to 
protect our "Senior Water Rights".  (Lea and Harry Black) 

 
Response:  The evidence before the Board supports the conclusion that diversions of water for 
frost protection from March 15 through May 15 in the Russian River Watershed below Coyote 
Dam in Mendocino County or Warm Springs Dam in Sonoma County are unreasonable unless 
conducted in accordance with a Board-approved water demand management program.  
Contrary to the assertions of the commenter, the declaration of unreasonableness is necessary 
to ensure the efficacy of the regulation. 

 
Comment 3.0.55:  I do not think one can make a strong enough statement in opposition to the 
"Proposed Russian River Frost Protection Regulation" as being bad policy for the state; it sets a 
precedent with the potential to bankrupt segments of the population and the State. What this 
state’s citizens need is protection from oppressive regulatory interference. Yes, water 
management can be better to minimize potential fish stranding, but it will not end there. This is 
another example of reckless endangerment by state agencies charged with regulating water 
and wild life but have neglected the cumulative impacts of their own collective actions. And are 
now trying to retroactively shift the consequences of their actions back onto individual 
landowners while denying any complicity or accepting any responsibility for these impacts.  (T. 
Connick) 

 

Response:  Comment noted. 

 
Comment 3.0.56:  This is yet another round of environmental restrictions and regulations that 
is not the end, but the start of severe micromanagement against private property rights. The 
time for a determination as to whether water use was reasonable or unreasonable was at the 
same time cumulative impacts were to be addressed. These water rights are property rights 
and to come by years later, after substantial investments in time and capital, and restrict that 
right in a manner that threatens that investment and livelihood is unconscionable. In water law 
the concept that first in time is first in right, for "beneficial uses" this concept should likewise 
apply to the more resent concept of recreational use, fish and wildlife protection, and 
enhancement and aesthetic enjoyment. I am unaware that these broadened concepts have 
been given a higher priority right, either by the Courts or Legislature, than any others water 
rights.  (T. Connick) 

 
Response:  What constitutes reasonable use of water depends on current circumstances and 
varies as the current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay 
Mun. Utility Dist. (1980) 26 Cal.3d 183, 194.)  
 
The requirement that all water be put to beneficial use to fullest extent to which it is capable is 
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different and in addition to the requirement that all water diversion and use be reasonable. 

 
Comment 3.0.57:  The "Proposed Russian River Frost Protection Regulation" states "Frost 
protection of crops is a beneficial use of water under section 671 of title 23 of the California 
Code of Regulations (CCR)" presumably this is to preclude litigation on the issue of take. 
However, if one is prohibited from exercising that water right during the frost event time of the 
year, March 15 through May 15, their beneficial use of that water right, for frost protection, has 
in fact been diminished by regulation – a taking. I’m confused and perplexed by your concept 
where one can have a beneficial use that is also unreasonable at the same time, which 
precludes him from exercising a water right, which in turn could cause him to loose his water 
right because he cannot put it to beneficial use, which is an integral condition of that right. This 
inability to use ones water right opens up the possibility that this historical use of water for frost 
protection would be put in jeopardy and then that water, at that time, not used for frost 
protection could be rededicated for instream beneficial use under Water Code 1707 (a) (1).  (T. 
Connick) 

 
Response:  The requirement that all water be put to beneficial use to fullest extent to which it is 
capable is different and in addition to the requirement that all water diversion and use be 
reasonable.  
 
The proposed regulation does not “take” any vested property right.  The Supreme Court has 
held that there can be no taking where an owner’s use of a right is already restricted by 
background principle of property law.  (Lucas v. South Carolina Coastal Council (1992) 505 
U.S. 1002, 1029.)   Both the public trust and the prohibition against unreasonable use inhere in 
all water rights.  (See El Dorado Irrigation District v. State Water Resources Control Board 
(2006) 142 Cal.App.4th 937, 966.)  Furthermore, the proposed regulation contemplates the 
continued use of most if not all water rights for frost protection, albeit in compliance with a 
WDMP to ensure that diversions for frost protection use do not cause stranding mortality of 
salmonids in the Russian River watershed. 

 
Comment 3.0.58:  Your proposed regulation also treats all water used for frost protection 
equally, when in fact there are great differences between each and every user and his direct 
impact, if any, to salmonid mortality by stranding. The Supreme Court of California has stated; 
"CESA allows the DFG to authorize a "take" that is incidental to an otherwise lawful activity if 
certain conditions are met. (Fish & G. Code, § 2081, subd. (b); see also Cal. Code Regs., tit. 
14, § 783 et seq.) At the heart of CESA is the obligation to mitigate such takes. "The impacts of 
the authorized take shall be minimized and fully mitigated. The measures required to meet this 
obligation shall be roughly proportional in extent to the impact of the authorized taking on the 
species. Where various measures are available to meet this obligation, the measures required 
shall maintain the applicant’s objectives to the greatest extent possible. All required measures 
shall be capable of successful implementation." In other words, reading the "roughly 
proportional" language together with the "fully mitigate" language leads to the conclusion the 
Legislature intended that a landowner bear no more - but also no less - than the costs incurred 
from the impact of its activity on listed species." "The focus of the full mitigation requirement is 
on adverse impacts that result from an ‘act’ - i.e., a purposeful activity. (Fish & G. Code, § 2081, 
subd. (b)."" One would presume that those extracting beneficial use water, are or were in the 
process of becoming in compliance with their ITP requirements that DFG just enacted and were 
fulfilling those obligations. Did DFG fulfill their obligations timely? I do not see that your 
proposed regulation complies with the "roughly proportional" requirement under CESA. Please 
explain. CESA "not only allows but expressly compels giving consideration to economic 
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objectives." of the applicant. Please explain how this regulation meets that requirement. This 
implies that the replacement of a fish with a fish would meet this objective, or setting up a trust 
fund by a group would fulfill this objective to replace fish and created fish habitat as it has in 
other instances in the state. An enterprising Native American could set up a fish enhancement 
facility to provide fry for replacement fish and other conservation efforts -- at far less cost than 
this regulation calls for.  (T. Connick) 

 
Response:  The proposed regulation recognizes the differences between users and the 
WDMPs will allow for adequate consideration of these differences.  
 
The proposed regulation is not based on and does not rely on either Federal or state 
endangered species laws.  As described in the Initial Statement of Reasons, the proposed 
regulation is necessary to protect the State’s public trust resources. 

 
Comment 3.0.59:  As the [Supreme] court [of California] stated [regarding CESA]: "With 
respect to unforeseen circumstances, the full mitigation requirement does not apply." "Adverse 
impacts that result from unforeseen circumstances are impacts that cannot reasonably be 
anticipated, not impacts from purposeful activities." Because water right holders, applicants and 
water users have relied on state agencies to administer these laws and regulations and have 
no control over water issues and the allocations these agencies have or would approved, under 
what conditions, and what amounts of water would be allocated. The current water users 
should not be punished and put in jeopardy for the cumulative effects and reasonableness of 
use, the state is required to review and consider, but has allowed to happen, makes this a state 
responsibility.  (T. Connick) 

 
Response:  What constitutes reasonable use of water depends on current circumstances and 
varies as the current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay 
Mun. Utility Dist. (1980) 26 Cal.3d 183, 194.) 

 
Comment 3.0.60:  Using this notion that SWRCB can retroactively change its mind on what is 
reasonable and unreasonable when a bio-diversity group or U.N. Agenda 21 advocate propose 
some fringe position is disconcerting. As an example, if the original concept of Lake Sonoma 
was to use Dry Creek as a water conduit but at certain times of the year volitional fish passage 
is impaired and undetected fish mortality takes place. Under your logic this would be an 
unreasonable use of water. Sonoma-Marin water district has a beneficial use of water, but to 
lessen the impacts on fish, SWRCB could restrict the districts customers from being allowed to 
water lawns or non-native plants, wash cars, no water for pools or spas, no new subdivision, 
maybe a cap on the total population, food could only be grown organically as anything else 
would be unreasonable, water meters not used for year could be rededicated for instream use, 
where would it stop? NOAA could just as easily make the arguments about fishing, given the 
apparent correlation between no fishing and now more fish, that fishing boats operating in state 
waters is an unreasonable use of water because it could cause a "take" - "meaning harass, 
harm, pursue, hunt, shoot, wound, kill, trap, capture or collect - any species protected by the 
Endangered Species Act" that is fishing - right. How many fry have been vacuumed up by jet 
boats or skies? Would that not be an unreasonable use of water too? (T. Connick) 

 
Response:  What constitutes reasonable use of water depends on current circumstances and 
varies as the current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay 
Mun. Utility Dist. (1980) 26 Cal.3d 183, 194.)  
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The potential impacts of the regulation have been fully analyzed in the Draft EIR. 

 
Comment 3.0.61:  I have been unable to locate any SWRCB definitions of what is reasonable 
use for water. More importantly I have not been able to find any published definitions for when 
water use becomes unreasonable, under what conditions and circumstances, and by whose 
interpretation. As far as I can see we only have the approved historical uses to gauge 
reasonable use. What types of reviews, hearings and scientific review criteria will be required 
before a reclassification from reasonable to unreasonable use takes place? What remedies 
apply for the modification to these property right changes? How will reductions in economic 
output and a reduction in property values be resolved and compensation calculated? What 
effect will this have on future state budgets and will it cause any new governmental extractions 
(taxes, fees, etc.)? Who makes up for these losses? If these action where to cause a tax 
increase does that not need to be voted on first before implementation? How much 
unemployment will this regulation cause? (T. Connick) 
 
Response:  What constitutes reasonable use of water depends on current circumstances and 
varies as the current situation changes.  (See Environmental Defense Fund, Inc. v. East Bay 
Mun. Utility Dist. (1980) 26 Cal.3d 183, 194.)  
 
The Legislature has granted the Board the authority, as expressed in the Notice of Proposed 
Rulemaking, to adopt the proposed regulation.  In response to the State Water Board adopting 
a similar regulation to apply to the Napa River watershed the California Court of Appeal, First 
DCA, held that “we find no merit in respondents’ assertion that the Board has exceeded its 
authority by declaring in section 659 that the direct diversion of water in the frost period 
constitutes an unreasonable use within the meaning of the Constitution and Water Code.”  
(People v. Forni (1976) 54 Cal.App.3d 743, 752.)  
 
The Board has complied with all requirements imposed under the APA for the proposed 
rulemaking.  
 
The potential impacts of the regulation have been fully analyzed in the Draft EIR in compliance 
with the requirements of CEQA. 
 
Comment 3.0.62:  And to top off the problem, you as a board are trying to put forth that frost 
protection water is not a reasonable use of water. I oppose this statement and request you to 
pull it out of the draft regulation. This term “unreasonable” could be interpreted incorrectly by 
any person in power and will erode historic water rights process. I hope you take this letter 
seriously as we growers feel the board is not taking our efforts seriously.  (David and Joyce 
Fanucchi) 
 
Response:  The commenter appears to be misreading the proposed regulation.  The State 
Water Board is not “trying to put forth that frost protection water is not a reasonable use of 
water,” but has determined, based on the evidence in the record, that diversions of water for 
frost protection from March 15 through May 15 in the Russian River Watershed below Coyote 
Dam in Mendocino County or Warm Springs Dam in Sonoma County are unreasonable unless 
conducted in accordance with a Board-approved water demand management program.  This 
determination is significantly narrower than that suggested by the commenter.  
 
The Board has considered previous comments to this effect and has determined that the 
declaration of unreasonableness is necessary to ensure the efficacy of the regulation. 
























































































































































































































































































































