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l. INTRODUCTION

The Byron-Bethany Irrigation District (BBID) holds a pre-1914 appropriative water
right to divert and beneficially use water from watercourses in the California Delta. The
State Water Resources Control Board (SWRCB) issued a Curtailment Notice to BBID
commanding it stop diverting water. BBID filed an action challenging the Curtailment
Notice. The SWRCB later rescinded the Curtailment Notice but maintained the prior
determination that there was no water available for BBID to divert. Shortly thereafter, the
SWRCB issued the Administrative Civil Liability complaint (ACL Complaint) ° against
BBID in Enforcement Action ENF01951 (ENF01951).

The primary issue in this adjudication is whether there was sufficient water
available to justify BBID's diversions of water in June 2015. To that end, it is beyond
dispute that the SWRCB's process of determining water availability did not undergo any
process consistent with the California Administrative Procedures Act (APA). As such,
the method relied upon by the SWRCB to determine water availability is an underground
regulation which cannot be used in ENF01951. Dismissal is warranted on this basis
alone.

Several other grounds merit dismissal of the ACL Complaint, including the
SWRCB’s failure to afford BBID its constitutional right to due process of law, the failure
to provide a neutral decision-maker, and the lack of authority to issue the ACL Complaint
in the first instance.

Il. PERTINENT FACTUAL AND PROCEDURAL BACKGROUND

BBID holds a pre-1914 appropriative water right to divert and beneficially use water
from watercourses in the California Delta. (See Declaration of Lauren Bernadett in
Support of Motion to Dismiss Admiinistrative Civil Liability Complaint In ENF01951
(Bernadett Decl.), BBID Exh. 202.) On June 12, 2015, Thomas Howard, the SWRCB's

Executive Director, issued a Curtailment Notice to BBID, commanding BBID to cease

' For purposes of this motion, “ACL Complaint” refers to the complaint specific to BBID, and “ACL
complaint” refers to ACL complaints in general for the purpose of discussing applicable law.

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 1
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diverting water. A similar notice was sent to other water right holders in the entire
Sacramento and San Joaquin River watersheds, including the California Delta
(Curtailment Notice). (See Bernadett Decl., BBID Exh. 219.) The Curtailment Notice
directed BBID to “immediately stop diverting” under its pre-1914 water rights, and
provided that any further diversions would subject BBID to “administrative penalties,
cease and desist orders, or prosecution in court.” (/d. at p. 2.)

In response, BBID filed suit against the SWRCB on June 26, 2015, challenging the
Curtailment Notice, and asserting that the SWRCB exceeded its jurisdiction, violated due
process, and conducted a flawed water availability analysis. Multiple other water right
holders similarly situated to BBID, including The West Side Irrigation District (WSID), also
sued the SWRCB to challenge the Curtailment Notice. On July 10, 2015, in the WSID
proceedings, Judge Shelleyanne Chang of the Sacramento County Superior Court
granted WSID’s application for a Temporary Restraining Order (TRO), prohibiting the
SWRCB from acting on the basis of the Curtailment Notice, and finding that the
Curtailment Notice violated WSID’s due process rights (Order). (Bernadett Decl., Exh. J)

On July 15, 2015, in response to the Order, the SWRCB partially rescinded and
purportedly clarified the Curtailment Notice (Rescission and Clarification). (Bernadett
Decl., BBID Exh. 279.) The stated purpose of the Rescission and Clarification was to
rescind the “curtailment” portions of the Curtailment Notice, to reiterate the determination
that there was no water available for post-1902 water right holders to divert, and that
further diversions would subject the water right holder to administrative penalties. (/d. at
pp. 1-2.) On July 20, 2015, the SWRCB issued the ACL Complaint, alleging that BBID
unlawfully diverted water from June 13, 2015 to June 25, 2015. (Bernadett Decl., BBID
Exh. 277 at |11 26, 33.) The underlying basis for the ACL Complaint is the SWRCB's
June 12, 2015 determination, based on the SWRCB'’s water availability analysis, that
there was insufficient water available for diversion by water right holders with a post-1902

priority date. (Bernadett Decl., BBID Exh. 277 at 1 31.) The period of alleged violation

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 2
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begins on June 13, 2015, the day after the Curtailment Notice was issued.? (/d. at 9 17,
26, 33.)
. ARGUMENT

A. Dismissal is Proper Because the Method of Determining Water Availability is an
Unlawful Underground Regulation

1. The SWRCB'’s methodology to determine water availability

The SWRCB, or its staff, developed a method of determining water availability, and
has utilized that method to curtail water rights and otherwise inform water right holders
that insufficient water exists to satisfy water rights with various priority dates.®> This
method was employed to notify over 9,000 water right holders that water was unavailable
for diversion under their priority of right, and that continued diversions were unlawful.
(Bernadett Decl., BBID Exh. 293.) This analysis led to the SWRCB’s initial curtailment of
BBID'’s pre-1914 appropriative water right based upon a finding of “unavailability” of water

sufficient to satisfy BBID's water right. (Bernadett Decl., BBID Exhs. 219, 279.)

2. The SWRCB'’s water availability analysis is a regulation subject to the
California Administrative Procedures Act

California’s Administrative Procedures Act (APA) provides the following:

[n]o state agency shall issue, utilize, enforce, or attempt to enforce any
guideline, criterion, bulletin, manual, instruction, order, standard of general
application, or other rule, which is a regulation as defined in Section
11342.600, unless the guideline, criterion, bulletin, manual, instruction,
order, standard of general application, or other rule has been adopted as a
regulation and filed with the Secretary of State pursuant to this chapter.

(Gov. Code, § 11340.5, subd. (a).)
Thus, if a rule constitutes a “regulation” within the meaning of the APA*, it may not

2 The SWRCB, at the July 8, 2015 hearing in The West Side Irrigation Dist. v. State Water Resources
Control Bd., represented that the Curtailment Notice had no relation to the imposition of penalties.
(Bernadett Decl., BBID Exh. 276.) This representation is entirely inconsistent with paragraphs 17 and 18
of the ACL Complaint. (Bernadett Decl., BBID Exh. 277.)

* The SWRCB's method is identified on its Drought Year Action Watershed Analysis page:
hitp://www.waterboards.ca.goviwaterrights/water_issues/programs/drought/analysis/.

* A regulation is “every rule, regulation, order, or standard of general application or the amendment,
supplement, or revision of any rule, regulation, order, or standard adopted by any state agency to

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 3
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be adopted except in conformity with basic minimum procedural requirements. (Morning
Star Co. v. State Bd. of Equalization (2006) 38 Cal.4th 324, 333 (Morning Star Co.).) As
the California Supreme Court explained, “[o]ne purpose of the APA is to ensure that
those persons or entities whom a regulation will affect have a voice in its creation, as well
as notice of the law’s requirements so that they can conform their conduct accordingly.”
(Moming Star Co., supra, 38 Cal.4th at p. 333, citing Tidewater Marine Western, Inc. ’v.
Bradshaw (1996) 14 Cal.4th 557, at 568-569 (Tidewater).)

Regulations have “two principal identifying characteristics”: (1) the agency must
intend the rule to apply generally; and (2) the rule must implement, interpret, or make
specific the law enforced or administered by the agency or govern the agency’s
procedure. (Momning Star Co., supra, 38 Cal.4th at pp. 333-334, citing Tidewater, supra,
14 Cal.4th at p. 557, 571.)

The SWRCB's water availability analysis is a regulation within the meaning of the
APA. The SWRCB's method of determining water availability for the purpose of issuing
curtailment notices is applied generally, forming the basis to issue curtailment notices to
at Ieast 9,329 water right holders. (Bernadett Decl., Exh. BBID 293.) Thus, the first of
the two “identifying characteristics” is met. The second characteristic is likewise met, as
the SWRCB purported to use the water availability analysis to implement the water right
priority system. (Bernadett Decl., Exh. B at pp. 143:14-21, 145:7-12.) As stated in the
ACL Complaint, “[d]rought management of water rights is necessary to ensure that water
to which senior water right holders are entitled is actually available to them . ... The
June 1l2 Unavailability Notice reflects the State Water Board’s determination that the
existing water in the Sacramento-San Joaquin watersheds and Delta is insufficient to
meet [ demands . . . .” (Bernadett Decl., BBID Exh. 277 at { 18.) The ACL Complaint
also explains that “[t]he State Water Board determines availability of water for water rights

of varying priorities in any watershed by comparing the current and projected available

implement, interpret, or make specific the law enforced or administered by it, or to govern its procedure.”
(Gov. Code, § 11342.600.)

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 4
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water supply with the total water right diversion demand.” (Bernadett Decl., BBID Exh.
277 at 1 19.) The June 12 Curtailment Notice and the July 15 Rescission and
Clarification make similar statements, reinforcing the SWRCB's determination of lack of
water available based on this methodology. (Bernadett Decl., BBID Exhs. 219, 279))
The SWRCB utilizes this methodology to implement the Water right priority system — the
body of California law the SWRCB argues it was implementing through the curtailments.?

Thus, the method of determining water availability is a regulation subject to the APA.

3. The SWRCB did not comply with the APA in developing its water
availability analysis

As set forth by the California Supreme Court in Moming Star, “[ilf a rule
constitutes a ‘regulation’ within the meaning of the APA . . . it may not be adopted,
amended, or repealed except in conformity with 'basic minimum procedural
requirements' that are exacting.” (Morning Star Co., supra, 38 Cal.4th at p. 333, internal
quotations, citations omitted.) These “basic minimum procedural requirements” include
public notice of the agency’s proposed regulatory action, including the regulation’s text
and reasons for the regulation. (/bid.) Interested parties are entitled to an opportunity to
respond and the agency is required to respond in writing to public comments and submit
all materials relied upon to the Office of Administrative Law, which reviews the regulation
for consistency with the law, clarity, and necessity. (/bid.) Any regulation that
substantially fails to comply with these requirements is invalid. (/bid.; Gov. Code,

§ 11350.) Itis indisputable that the SWRCB did not comply with the APA mandates for
the water availability analysis it used to allege violation of Water Code section 1052.

On April 25, 2014, the Governor issued a proclamation providing that, among

other things, the SWRCB “will adopt and implement emergency regulations pursuant to

Water Code section 1058.5, as it deems necessary . . . to require curtailment of

* Notably, while the APA also provides for a limited class of exceptions to the strict compliance mandate of
the APA, the SWRCB's water availability analysis and curtailments do not fit within any of those
exceptions.

Motion to Dismiss Administrative Civil Liability Complaint in ENFO1951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 5
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diversions when water is not available under the diverter's priority of right.” (Bernadett
Decl., Exh. F at {17.) The SWRCB adopted an emergency regulation at title 23, section
875 of the California Code of Regulations, authorizing the Deputy Director of the Division
of Water Rights to “issue curtailment orders to post-1914 appropriative water right
holders . . .." (Cal. Code Regs., tit. 23, § 875 (b); emphasis added.) Importantly, the
SWRCB never adopted regulations, emergency or otherwise, providing for the
curtailment of pre-1914 appropriative water rights. Regulations adopted under Water
Code section 1058.5 expire automatically in 270 days unless renewed by the SWRCB.
(Wat. Code, § 1058.5, subd. (c).) Section 875 became effective on July 16, 2014 and
expired on April 14, 2015. (Bernadett Decl., Exh. G.) The SWRCB’s website regarding
emergency regulations does not contain information indicating that section 875 was
renewed or otherwise extended.

The Governor’s April 25, 2014 Proclamation was continued by Executive Order
B-29-15, issued on April 1, 2015. (Bernadett Decl., Exh. H at [ 1.) There is no indication
that the SWRCB adopted any emergency regulations regarding the curtailment of pre- or
post-1914 appropriative water rights, or the method of determining water availability used
by the SWRCB in issuing curtailments in 2015.

The SWRCB's method of determining water availability and issuing curtailments is
an underground regulation because it did not comply with any APA procedures. As such,
the SWRCB cannot rely on that water availability analysis in ENF01951. (Office of Admin.
Law, www.oal.ca.gov/underground_regs.htm [‘If a state agency issues, enforces, or
attempts to enforce a rule without following the APA when it is required to, the rule is -
called a ‘underground regulation.” State agencies are prohibited from enforcing

underground regulations.”]) The ACL Complaint must be dismissed.

B. The ACL Complaint Should Be Dismissed for Violation of BBID’s Constitutional
Right to Due Process

The SWRCB premises the ACL Complaint on its prior determination that water was

unavailable for BBID to divert under its pre-1914 appropriative water right in June 2015.

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 6
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The SWRCB alleges that BBID knew of this predetermined fact when BBID diverted water
between June 13 and 25, 2015; a finding of fact that was made without any hearing and,
therefore, deprived BBID of its right to contest the finding. This constitutes a taking of

BBID's property right without due process of law.

1. The June 12, 2015 Curtailment Notice and subsequent July 15, 2015
Rescission and Clarification violate due process

BBID’s pre-1914 appropriative water rights are real property enjoying
Constitutional protections. (Fullerton v. State Water Resources Control Bd. (1979)

90 Cal.App.3d 590, 598 (Fullerfon).) Indeed, and since statehood, water rights in
California have been considered real property. (Fudickar v. Eastside River Irrigation
Dist. (1895) 109 Cal. 29, 36-37) As vested property rights, water rights “cannot be
infringed by others or taken by governmental action without due process . . . .” (United
States v. Stafe Water Resources Control Bd. (1986) 182 Cél.App.Bd 82, 101.) Water
rights held and managed by an irrigation district for the benefit of its landowners are not
distinguished from private rights to water, and receive the same constitutional due
process protections. (/vanhoe Irrigation Dist. v. All Parties and Persons (1957) 47 Cal.2d
597, 625, revd. on other grounds sub nom. Ivanhoe Irrigation Dist. v. McCracken (1958)
78 S.Ct. 1174.) As a constitutional matter, due process requires an opportunity to be
heard, and an opportunity to confront and cross-examine adverse evidence. (Goldberg
v. Kelly (1970) 397 U.S. 254, 268-269.)

The Curtailment Notice was a command by the SWRCB to BBID to cease
exercising its property right — its right to divert water under its pre-1914 appropriative
right. However, the SWRCB issued the Curtailment Notice without any due process
hearing, and BBID had no opportunity to challenge any evidence relied upon by the
SWRCB in issuing the Curtailment Notice. Likewise, BBID did not have an opportunity
to present evidence that the Curtailment Notice should not have issued.

In the WSID matter, Judge Chang determined that the Curtailment Notice violated

due process as articulated by the United States District Court for the Eastern District of

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 7
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California in Duarte Nursery, Inc. v. United States Army Corps of Eng’rs (E.D. Ca. 2014)
17 F.Supp.3d. 1013 (Duarte). As such, the Court issued a TRO prohibiting the SWRCB
from taking any action against WSID, et al. based on the Curtailment Notice. (See
Bernadett Decl., BBID Exh. 379.) Judge Chang held that the Curtailment Notice violated
due process because it is “coercive such that a recipient is likely to believe they are no
longer entitled to divert ... because the Board has already declared in the Curtailment
[Notice] that it has made a determination that they are no longer entitled to divert under
their appropriative water rights, without any sort of pre-deprivation hearing.” (/d. at 15.)

Judge Chang's ruling is equally applicable to the Curtailment Notice issued to
BBID because the Curtailment Notice that formed the subject of her Order is identical to
the Curtailment Notice issued to BBID. Thus, because the Curtailment Notice violates
WSID’s due process rights, it necessarily violates BBID's due process rights.

In response to the TRO on July 15, 2015, the SWRCB issued the Rescission and
Clarification. (See Bernadett Decl., BBID Exh. 279.) While the Rescission and
Clarification claims to “rescind the ‘curtailment’ portions of the unavailability notices,” it
continues to rely upon its prior “finding” that there was and is no water available for BBID
to divert under its pre-1914 water right, and maintains that any diversion of water after
receiving the Curtailment Notice is unlawful. (/d. at p. 1.)

Indeed, the SWRCB's pre-determination of water availability is confirmed in sworn
declarations filed by the SWRCB in Superior Court. Specifically, in Banta-Carbona
Irrigation Dist. v. SWRCB, San Joaquin County Superior Court Case No. 39-2015-
00326421-CU-WM-WTK (Banta-Carbona), the SWRCB filed a declaration in opposition
to Banta-Carbona Irrigation District's request for a TRO. (See Bernadett Decl., BBID
Exh. 299.) John O’'Hagan, the Assistant Deputy Director of the SWRCB's Division of
Water Rights,® declared the Curtailment Notice represents the SWRCB's “findings of the

unavailability of water” under a water right holder’s priority of right, and is subject to

S Mr. O’Hagan led the SWRCB's curtailment effort and water availability effort for the past two years.

Motion to Dismiss Administrative Civil Liability Complaint in ENFO1951 And Disqualify Hearing Officer on
Constitutional and Statutory Grounds 8
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enforcement. (/d. at §6.) Mr. O’'Hagan further declares that the “[d]iversion of water
when it is unavailable under a diverter’s priority of right constitutes an unauthorized
diversion and a trespass against the state.” (/d. at [ 8.)

While the Rescission and Clarification purports to rescind the “commands”
contained in the Curtailment Notice, it maintains and reiterates the SWRCB’s
determination that water was unavailable for diversion, and that continued diversions
subjected BBID to penalties. Thus, the Rescission and Clarification perpetuates the
same due process violations Judge Chang found in the Curtailment Notice, effectively
depriving BBID of use of its water right without an opportunity to challenge or present

evidence to rebut the deprivation.’

2. The ACL Complaint perpetuates the prior due process violations

The ACL Complaint is expressly based upon the Curtailment Notice and the
subsequent Rescission and Clarification, thus perpetuating the due process violations.
Indeed, notwithstanding the Rescission and Clarification, which was supposed to rescind

the June 12 Curtailment Notice’s due process violations, the ACL Complaint states:

On June 12, 2015, the [SWRCB] issued [the Curtailment Notice], which
notifies all holders of pre-1914 appropriative water rights with a priority date
of 1903 and later within the Sacramento and San Joaquin River
watersheds of the lack of availability of water to serve their rights . . . .
(Bernadett Decl., BBID Exh. 277 at § 17.)

The ACL Complaint perpetuates the predetermination that there was no water for
BBID to divert under its water right. (Bernadett Decl., BBID Exh. 277 at ] 18.)
The O’Hagan declaration in Banta-Carbona, filed on June 23, 2015, and the ACL
Complaint make clear that the SWRCB made a prior determination that BBID could not
lawfully divert water under its pre-1914 water right after June 12, 2015. The SWRCB's
pre-determination of water unavailability in the Curtailment Notice is the basis fof the

SWRCB's proposed imposition of a multi-million-dollar penalty. (See Bernadett Decl.,

! Additionally, the Rescission and Clarification is ambiguous and does not directly rescind the
unconstitutional Curtailment Notice. Rather, it refers only to a partial rescission, rendering it impossible to
reliably determine what, if any, part of the Notice was rescinded, thus continuing the due process violation.
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BBID Exh. 277 at 1 31.) Yet, BBID was never afforded an opportunity to challenge or
present evidence that there was sufficient water available for it to divert.

The SWRCB now argues that BBID will get its “due process” hearing in the
Enforcement Action. (See Bernadett Decl., Exh. K at p. 8:4-12.) Granting a post-
deprivation hearing does not, however, cure the constitutional infirmity. Constitutional
and procedural shortcomings are not curable by offering a hearing. (Cohan v. City of
Thousand Oaks (1994) 30 Cal.App.4th 547, 559 ["a hearing does not cure arbitrary and
high-handed procedural due process violations"].) By arguing that BBID will get its due
process hearing on the deprivation of its property rights through this administrative
proceeding, the SWRCB turns due process on its head. The SWRCB argues that it is
not commanding BBID to cease diversions, but if BBID continues to divert, the SWRCB
will fine BBID $5.2 million based upon the SWRCB?s prior finding and determination that
there was no water available for BBID to divert. (Bernadett Decl., BBID Exh. 279 at
p. 2.) Thus, the only way BBID can challenge the SWRCB's finding of water
unavailability is to risk an administrative enforcement proceeding.

Threatening enforcement as the only way to obtain a judicial determination of
one’s property right is itself a violation of due process. As Judge Karlton explained in
Duatrte:

Forcing plaintiffs to wait idly about while [defendant] decides whether to

bring an enforcement action has the effect of continuing to deprive

plaintiffs use of their property, without end. (Duarte, supra, 17 F.Supp.3d
atp. 1023.)

The SWRCB's position is at direct odds with Duarte. The SWRCB's purported
rescission of the command to cease diverting while at the same time retaining the pre-
determination that BBID cannot legally divert, arguing that BBID can get a fair hearing
when and if the SWRCB brings an enforcement action, “has the effect of continuing to
deprive [BBID's] use of [its] property.” (Duarte, supra, 17 F.Supp.3d at p. 1023.) BBID is
entitled to a hearing prior to being deprived of its property rights.

This is not the first instance the SWRCB has faced a need to address water use

Motion to Dismiss Administrative Civil Liability Complaint in ENF01951 And Disqualify Hearing Officer on
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curtailments. However, the SWRCB's drastically different approach of actually affording
water right holders due process protections, highlights the clear due process violations at
issue herein.

By way of example, Term 91 is a provision that curtails water right holders that
are junior to the Department of Water Resources and U.S. Bureau of Reclamation when
they release stored water to meet water quality objectives. In March of 1981, the
SWRCB held a hearing on the method for determining when Term 91 curtailments
should take effect, providing all interested parties an opportunity to test information
through cross-examination and presentation of opposing evidence. The SWRCB
deliberated on the evidence and, through Order WR 81-15, established a final method
for determining when Term 91 curtailment would incept. (Bernadett Decl., Exh. Q.) As a
final decision, any party had the opportunity to challenge the Order. Here, among other
deficiencies, the SWRCB did not hold a hearing or provide any opportunity for parties to
review or challenge the water analysis methods or the ultimate curtailménts.

Moreover, the period of alleged unlawful diversions as set forth in the ACL
Complaint is from June 13 through June 25, 2015. The SWRCB did not issue the
Rescission and Clarification until July 15, 2015. Accordingly, even if the Rescission and
Clarification cured the due process violation, the SWRCB seeks to assess penalties of
up to $5.2 million for alleged violations during the time the SWRCB was committing an
ongoing violation of BBID’s due process rights. Penalties cannot accrue during the
period of a due process violation; otherwise, due process protections would be

meaningless.

C. The ACL Complaint is Void as a Matter of Law and Must be Dismissed for Lack of
Delegation Authority

On July 20, 2015, Assistant Deputy Director for Water Rights John O’Hagan,
signed and issued the ACL Complaint. (Bernadett Decl., BBID Exh. 277.) Mr. O’Hagan
signed both the ACL Complaint and the letter transmitting the ACL Complaint to BBID.

(/bid.) Mr. O’Hagan and the Prosecution Team originally relied on Resolution No. 2012-
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0029 and a 2012 Redelegation Memorandum for Mr. O'Hagan’s delegation authority.
(Bernadett Decl., BBID Exhs. 277 at ] 3, 298, 300; Exh. L.) They now rely on two staff
memoranda purporting to delegate authority to issue ACL complaints to the Assistant
Deputy Direétor for Water Rights. (Bernadett Decl., Exhs. D, N, O, P.)

Despite the issuance of staff memoranda speaking to delegation, the authority to
issue the ACL Complaint simply cannot be delegated to Mr. O'Hagan absent statutory
authority. “As a general rule, powers conferred upon public agencies and officers which
involve the exercise of judgment or discretion are in the nature of public trusts and
cannot be surrendered or delegated to subordinates in the absence of statutory
authorization. [Citations.]” (California School Employees Assn. v. Personnel Com. of
the Pajaro Valley Unified School Dist. of Santa Cruz County (1970) 3 Cal.3d 139, 144
(California School Employees Assn.); see also Bagley v. City of Manhattan Beach
(1976) 18 Cal.3d 22, 24-25.) In contrast to discretionary action, “public agencies may
delegate the performance of ministerial tasks, including the investigation and
determination of facts preliminary to agency action. [Citations.]’ (California School
Employees Assn., supra, 3 Cal.3d at p. 144.) When the Legislature provides an official
with powers and duties personal to the individual, however, the powers and duties
cannot be delegated. (See Central Delta Water Agency v. State Water Resources
Control Bd. (2004) 124 Cal.App.4th 245, 261 (Central Delta).)

Under Water Code section 1055, the power and authority to issue an ACL
complaint for alleged violations of Water Code section 1052 is personally vested in the
Executive Director. (Wat. Code, § 1055, subd. (a).) Deciding whether to issue an ACL
complaint requires the exercise of judgment or discretion, and is not merely ministerial.
Thus, the Executive Director cannot delegate his authority under Water Code
section 1055. (California School Employees Assn., supra, 3 Cal.3d at p. 144.) To the
extent the SWRCB argues that the authority to issue an ACL complaint was properly
delegated to the Assistant Deputy Director for Water Rights under Water Code section 7

(see Bernadett Decl., Exhs. N, O), section 7 has been limited by case law and is
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recognized to apply only to the delegation of authority relating to procedure. (Central
Delta, supra, 124 Cal.App.4th at p. 262, fn.15.)

Additionally, the delegation documents now relied on by the SWRCB are mere
staff memoranda, not official Board actions. (Bernadett Decl., Exhs. N, O.) The
delegation documents purport to delegate statutory authority personally vested in the
Executive Director; other delegations undertaking such an important task were carried
out by Board resolution. (See Bernadett Decl., BBID Exhs. 298, 304.)

Even if the purported delegation documents could be read consistent with the
Prosecution Team’s interpretation (which they cannot), Resolution No. 2012-0048 Qrants
the Delta Watermaster the authority to issue ACL complaints for illegal diversions in the
Delta. (Bernadett Decl., Exh. 304 at 1 1.6.) This is consistent with the Legislative grant
of personal powers and duties over matters affecting the Delta to the Delta Watermaster.
(Wat. Code, § 85230, subd. (b) ['The Delta Watermaster's delegated authority shall
include authority to ... issue a[n] ... administrative civil liability compliant.”].) To the
extent that such authority applies to this enforcement proceeding, the Delta Watermaster
has not delegated this authority.®> Accordingly, there is no legal support for
Mr. O'Hagan'’s putative authority to issue the ACL Complaint. The ACL Complaint must

be dismissed.

D. Constitutional Due Process Mandates Disqualification of the Hearing Officer

The right to an unbiased adjudicator in an administrative adjudication is a
fundamental component of due process. Under California law, a hearing officer is
subject to disqualification for bias, prejudice, or interest in the proceeding. To avoid a
violation of due process,' the SWRCB must ensure adequate separation of functions
between the individuals acting in a prosecuting capacity from those acting in an
adjudicatory capacity. Additionally, the hearing officer must not have prejudged the

outcome of the adjudication.

% In any event, any redelegation to subordinate staff would be unlawful. As such, the Delta Watermaster
cannot redelegate this authority to the Deputy Director. (Central Delta, supra, 124 Cal.App.4th at p. 261.)
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1. The Prosecution and Hearing Teams

The SWRCB issued a “Notice of Public Hearing and Pre-Hearing Conference” on
August 19, 2015 (Hearing Notice), advising that Board Member Doduc will serve as the
Hearing Officer, and designating a “Hearing Team” and a “Prosecution Team.”
(Bernadett Decl., BBID Exh. 302 at p. 3.) The Hearing Notice states: “[t]he hearing team
members will be: Nicole Kuenzi, Staff Counsel; Jane Farwell-Jensen, Environmental
Scientist; and Ernest Mona, Water Resource Engineer.” (/bid.) The purpose of the
Hearing Team is to “assist the hearing officer by providing legal and technical advice.”
(/bid.)

The Prosecution Team members are Andrew Tauriainen, an attorney in the Office
of Enforcement, and Kathy Mrowka, the Manager of the Enforcement Section.
(Bernadett Decl., BBID Exh. 302 at p. 3.) Mr. O’'Hagan, who oversees the SWRCB's
Enforcement Section and is Ms. Mrowka’s direct supervisor, stated in sworn testimony
that he considers himself part of the Prosecution Team, whether or not expressly
identified in that capacity in the Hearing Notice. (Bernadett Decl., BBID Exhs. 297, 334
at pp. 13:23-14:2; Exh. C at p. 106:19-23.) Mr. O'Hagan also signed the ACL Complaint,
which is the Prosecution Team’s “Complaint.” (Bernadett Decl., BBID Exh. 277.)
Additionally, Michael George, the Delta Watermaster, identifies himself as part of the
Prosecution Team, and Thomas Howard signed the Curtailment Notice, which led to
ENF01951. (Bernadett Decl., Exh. E at p. 49:11-18; BBID Exh. 219.)

Under the heading “separation of functions,” the Hearing Notice confirms that
“[tlhe prosecution team is separated from the hearing team and is prohibited from having
ex parte communications with any members of the State Water Board and any members
of the hearing team regarding substantive issues and controversial procedural issues
within the scope of this proceeding. This separation of functions also applies to the
supervisors of each team.” (Bernadett Decl., BBID Exh. 302 at p. 3.)

2. The guarantee of due process mandates a fair hearing

The right to an unbiased adjudicator is a fundamental component of the
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guarantee of due process. (Morongo Band of Mission Indians v. State Water Resources
Control Bd. (2009) 45 Cal.4th 731, 737 (Morongo) [“the constitutional guarantee of due
process of law requires a fair tribunal” in administrative adjudications].) “A fair tribunal is
one in which the judge or other decision maker is free of bias for or against a party.”
(Ibid.) Thus, “the presiding officer” and any “other person or body to which power to hear
or decide in the [administrative] proceeding is delegated” are “subject to disqualification
for bias, prejudice or interest in the proceeding.” (Gov. Code, § 11425.40.)

As one safeguard against biased decision-mékers, an agency must separate the
adjudicative function from the investigative, prosecutorial, and advocacy functions within
the agency when it conducts an adjudication. (Gov. Code, § 11425.10(4).) This
mandatory separation of functions is “[o]ne of the basic tenets of the APA [because it]
promotes both the appearance of fairness and the absence of even a probability of
outside influence on administrative hearings.” (Nightlife Partners, Ltd. v. City of Beverly
Hills (2003) 108 Cal.App.4th 81, 91 (Nightlife).) Thus, administrative adjudications
protect due process rights in two ways: (1) persons who are biased or who have
prejudged a matter may not act as adjudicators; and (2) an agency must separate the
prosecuting and adjudicating functions. The test is an ijective one. (People v.

Freeman (2010) 47 Cal.4th 993, 1001.)

3. The test is whether the totality-of-the-circumstances shows a probability of
actual bias too high to be constitutionally tolerable

Generally, “[iJn water rights adjudicative proceedings, [the] Board member serves
as the hearing officer, and the agency’s practice is to separate the prosecutorial and
advisory functions on the staff level, with some employees assigned to an enforcement
team and others to a hearing team.” (Morongo, supra, 45 Cal.4th at p. 735.) To
guarantee due process in such adjudications, “an employee engaged in prosecuting
functions for an agency in a case may not, in the same or a factually related case,
participate or advise in either the decision, or the [review] of that decision.” (Nightiife,

supra, 108 Cal.App.4th at p. 92, original italics.)
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BBID need not show actual bias or prejudice to support its motion for
disqualification; it need only show that this is a situation “in which experience teaches
that the probability of actual bias on the part of the judge or decision maker is too high to
be constitutionally tolerable.’ [Citation.]” (Morongo, supra, 45 Cal.4th at p. 737.) The
due process evaluation is a totality-of-the-circumstances analysis. (Quintero v. City of
Santa Ana (2003) 114 Cal.App.4th 810, 817 (Quintero), disapproved on other grounds in
Morongo at p. 740, fn. 2.)° Accordingly, while the trust and collegiality between a
hearing officer and prosecution team members is not, in-and-of-itself, sufﬁcient to
support a hearing officer’s disqualification in an adjudication, such a relationship coupled
with other evidence that the lines between advocate and adviser have become blurred
can rise to the level of a due process violation. (Morongo at pp. 741-742 [approving the
totality-of-the-circumstances test outlined in Quintero).) Here, the facts delineate a
pattern of failure to separate the prosecuting and adjudicating functions regarding issues

directly related to and critical to fair adjudication in ENF01951.

4. The SWRCB has not observed the separation of functions as required by
statute, case law, and the hearing notice

BBID and the SWRCB agree that water availability is the primary issue in this
proceeding. (Bernadett Decl., Exh. M at p. 2.) Thus, the repeated and detailed
interactions between the Prosecution Team, SWRCB executive management, and
Board Members regarding water availability and curtailments for at least two years prior
to June 2015 makes the separation of functions illusory at best. At various Board
meetings, Mr. O'Hagan and Ms. Mrowka, both members of the Prosecution Team,
provided numerous updates and presentations to the Board Members regarding water

supply availability and curtailments.”® Ms. Mrowka and Mr. O’Hagan further advised and

® Quintero remains good law. The Supreme Court only disapproved of language in Quintero “suggesting
the existence of a per se rule barring agency attorneys from simultaneously exercising advisory and
?rosecutorial functions, even in unrelated proceedings.” (Morongo at p. 740, fn. 2, italics added.)

°(See, e.g., Board Meetings, Bernadett Decl.: BBID Exh. 306 at p. 3; BBID Exh. 308 at pp. 5, 7; BBID
Exh. 310 at pp. 3, 5, 7; BBID Exh. 312 at pp. 4-7, 9; BBID Exh. 316 at pp. 3-9, 11-12 [discussing plans to
issue curtailments, predictions for curtailing senior water right holders, and in what increment curtailments
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updated the Board Members on water availability, curtailment, and enforcement actions
after issuing the ACL Complaint."" Even outside of formal Board meetings,
Mr. O'Hagan, Ms. Mrowka, and Board Members directly discussed water availability and
curtailment issues with each other.'” Thus, Mr. O'Hagan and Ms. Mrowka have acted as
principal advisers to Board Members on water availability, curtailment, and the drought.
Mr. Tauriainen, also a Prosecution Team member, likewise advised Board
Members regarding curtailment and enforcement iss'ues.13 Mr. George, the Delta
Watermaster who identifies himself as a Prosecution Team member, also had numerous
conversations with Board Members, including the Hearing Officer, regarding water
availability in the Delta. (Bernadett Decl., Exh. E at pp. 79:10-80:3.) Indeed, at a public
workshop, Board Members discussed with SWRCB management and enforcement staff
the desire to develop a strategy “to tee up the issues” for enforcement and get “a clearer
sense of the timing[,]” indicating that discussions of these critical issues occurred outside
of the eyes of the public. (Board Meeting, Bernadett Decl.: BBID Exh. 323 at pp. 6-7,
15-17; BBID Exh. 324 at pp. 20-21.) Similarly, Mr. Howard, who signed the Curtailment
Notice, had numerous substantive discussions with Board Members regarding
curtailment methodology and water availability. (Bernadett Decl., Exh. A at pp. 98-100;
Exh. B at p. 149.)

will be issued]; BBID Exh. 318 at pp. 3-4, 7-10; BBID Exh. 322 at pp. 9-11; BBID Exh. 324 at pp. 4-5; BBID
Exh. 328 at pp. 4-9; BBID Exh. 330 at pp. 5-6.)

H (Board Meetings: BBID Exh. 332 at pp. 3-4; BBID Exh. 334 at pp. 20-21 [“At this time, the demand in the
watersheds are going slightly down after July is the peak month for water demand in our analysis. But the
supply is not getting any better.”].)

2 (Emails: F. Spivy-Weber cc'ing J. O’Hagan, BBID Exh. 280 [approving curtailment letter and confirming
to inform governor’s office]; J. O’'Hagan to D. D'Adamo et al., cc’ing K. Mrowka et al., BBID Exh. 281
[discussing water availability as related to curtaiiments]; K. Mrowka to D. D’Adamo and J. O'Hagan et al.,
BBID Exh. 282 [sending water availability graphs created in response to stakeholder requests]; K. Mrowka
to G. Kostyrko, Exh. | [*John just returned from briefing Felicia. He said Thursday for curtailment.”]; from
K. Mrowka to F. Marcus et al., BBID Exh. 283 [noting curtailment notice recipients must cease diversion
and there is no exemption for health and safety needs]; C. Trgovcich to D. D'’Adamo, cc’ing J. O’Hagan et
al., BBID Exh. 284 [discussing curtailment and enforcement process, litigation, and messaging]; C.
Trgovcich to T. Doduc et al., BBID Exh. 285 [informing ACL Complaint is scheduled to be issued]; F.
Marcus cc'ing J. O'Hagan, BBID Exh. 286 [inquiring about curtailment lift and recommending messaging].)
"® (See, e.g., Board Meeting, BBID Exh. 314 at pp. 3, 14-18, 25-27.)
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The due process concerns do not extend only to the members of the Prosecution
Team. Mr. Mona, a member of the Hearing Team, is an engineer for the Hearings Unit
of the Division of Water Rights. (Bernadett Decl., BBID Exh. 296.) He will be assisting
the Hearing Officer “by providing legal and technical advice.” (Bernadett Decl., BBID
Exh. 302 at p. 3.) However, he is supervised by Diane Riddle (Manager of the Bay Delta
and Hearings Section) and Les Grober (Assistant Deputy Director of the Hearings and
Special Programs Branch), both of whom have been exténsively included in water
availability and curtailment discussions and decisions with the Prosecution Team.'

Additionally, Mr. Grober advised the Board on water availability determinations
made by staff in connection with curtailments and the decision to bring ENF01951."°
This is problematic because the separation between the Prosecution and Hearing
Teams extends to supervisors of the team members. (Bernadett Decl., BBID Exh. 302
atp. 3.) Mr. Mona's supervisors have advised the Board on the primary issue in this
proceeding (i.e., the water availability analysis) for over two years, agreeing with the
Prosecution Team’s position; whereas Mr. Mona must now provide neutral advice to the
Hearing Officer as part of the Hearing Team.

For the foregoing reasons, instituting a separation of functions now is
meaningless. When the totality of the circumstances described herein are viewed
objectively, it is clear that the Prosecution Team members have participated in and
advised the Board Members regarding the issue of water availability pertinent to this

proceeding as warned against in Nightlife, and has created the appearance of bias and

" (Emails, Bernadett Decl.: BBID Exhs. 346-378; e.g., J. Kassel to J. O'Hagan et al., cc'ing L. Grober,
BBID Exh. 347 [asking L. Grober if J. O'Hagan should treat the Sacramento and San Joaquin Watersheds
as a single watershed]; R. Satkowski to J. O’Hagan, L. Grober, K. Mrowka, and D. Riddle, BBID Exh. 357
[summarizing meeting where L. Grober, D. Riddle, J. O'Hagan, and K. Mrowka decided how to develop a
water rights and use dataset and discussed drought water allocation models]; B. Evoy to J. O’Hagan, K.
Mrowka, and L. Grober, BBID Exh. 364 [initiating weekly meetings to discuss curtailments before J.
O’Hagan tackled curtailment issues]; B. Evoy to J. O'Hagan, D. Riddle, and L. Grober, BBID Exh. 375
!update on status of, expectations for, and evaluation of water right curtailments and water availability].)

® (Board Meetings, Bernadett Decl.: BBID Exh. 330 [L. Grober and K. Mrowka updating Board on
curtailments and certification form response rate]; BBID Exh. 334 [L. Grober and J. O'Hagan presenting
drought report to Board].)
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unfairness that Quintero found constitutionally unacceptable.®

5. The Board Members have been inundated with staff's messaging and the
predicate issue has already been prejudged

The SWRCB curtailed BBID’s water right based on its staff's determination that
water was unavailable for diversion. Throughout 2014 and 2015, however, the SWRCB
staff's understanding of water availability was disseminated to the Board Members at
Board meetings and workshops, in notices, and in public statements by the SWRCB.
(Board Meetings cited in footnotes 10-11, ante; Bernadett Decl., BBID Exhs. 337-345.)
The staff's messaging is clear: There is no water available for diversion in this historic
drought. Thus, due to the frequent exposure and emphasis of the “unavailability of
water” message, the Board Members will not be able to “unring the bell” for purposes of
this proceeding. (People v. Burgener (1990) 223 Cal.App.3d 427, 432.)

Indeed, the SWRCB staff's messaging has already impacted this proceeding
because the primary issue has been predetermined. This point is demonstrated by
Mr. O’Hagan’s declaration in Banta-Carbona. The Sacramento Superior Court, relying on
Mr. O'Hagan's declaration, explained that the Curtailment Notice “declare[d] and
determine[d] that the recipient is not entitled to divert water because that water is
necessary to meet senior water rights holders, thus making a determination of the
recipient’s water rights priority.” (Bernadett Decl., BBID Exh. 301 at p. 3.) The issue of
water availability is at the heart of this proceeding and, as recognized by the Sacramento

Superior Court, the SWRCB has already determined the issue. Accordingly, the

'® (Nightlife, supra, 108 Cal.App.4th at pp. 92-93, 98 [violation of due process when assistant city attorney
who made initial decision to deny business permit application subsequently acted as legal adviser to
hearing officer reviewing that denial]; Quintero, supra, 14 Cal.App.4th at pp. 814-817 [legal adviser's role
in various matters serving in dual capacity as prosecutor and adviser to the board regarding the matter at
issue “[gave] the appearance of bias and unfairness and suggest[ed] the probability of his influence on the
[bloard"]; compare Morongo, supra, 45 Cal.4th at 734 [due process not violated when an agency attorney
prosecuting the matter before the SWRCB simultaneously served as an adviser to that board on an
unrelated matter]; compare also Today’s Fresh Start, Inc. v. Los Angeles County Office of Ed. (2013) 57
Cal.4th 197, 222 [superintendent’s recommended revocation of charter not due process violation because
she had no role other than as a witness in public proceedings and she was not in a position of defending
her own actions or decisions b<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>