
























































































 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

BBID 
EXHIBIT 202 



BBID Exh. 202



BBID Exh. 202



BBID Exh. 202



BBID Exh. 202



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

BBID 
EXHIBIT 219 



BBID EXH. 219



BBID EXH. 219



BBID EXH. 219



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

BBID 
EXHIBIT 276 



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



BBID Exh. 276



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

BBID 
EXHIBIT 277 



BBID Exh. 277



BBID Exh. 277



BBID Exh. 277



BBID Exh. 277



BBID Exh. 277



BBID Exh. 277



BBID Exh. 277



BBID Exh. 277



BBID Exh. 277



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                 
 
 
 

BBID 
EXHIBIT 293 



BBID Exh.  293



BBID Exh.  293



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

BBID 
EXHIBIT 299 



BBID Exh. 299



BBID Exh. 299



BBID Exh. 299



BBID Exh. 299



BBID Exh. 299



BBID Exh. 299



BBID Exh. 299



BBID Exh. 299



BBID Exh. 299



BBID Exh. 299



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

BBID 
EXHIBIT 300 



EDMUND G. BROWN JR. 
GOVERNOR 

"~ MATTHEW RODRIQUEZ
l~~ SECRETARY FOR 
~ ENVIRONMENTAl PRQjECTION 
N
----...........--

State Water Resources Control Board 

MEMORANDUM 

TO: All Water Rights Staff 

FROM: .i~{V 
Barbara Evoy, Deputy Director 

DIVISION OF WATER RIGHTS 


DATE: July 6, 2012 

SUBJECT: REDELEGATION OF AUTHORITIES PURSUANT TO RESOLUTION NO. 2012-0029 

On June 5, 2012, the State Water Resources Control Board (State Water Board or Board) adopted 
Resolution No. 2012-0029. Pursuant to Resolution No. 2012-0029, the State Water Board delegated 
to the State Water Board's Deputy Director for Water Rights (Deputy Director) certain authorities that 
may be redelegated. This memorandum specifies those authorities which are redelegated by the 
Deputy Director. For your convenience, this redelegation memorandum contains the original 
delegations to individual Board members and to the Deputy Director, including various provisions 
where no redelegation exists. Where there is a redelegation, it follows the original delegation and is 
listed in bold italics. Except where specifically stated otherwise, all delegated authorities of an 
immediate superior are redelegated to staff appointed to act in the absence of that immediate superior 
or where that immediate superior is recused. 

DELEGATIONS TO BOARD MEMBERS INDIVIDUALLY 

2.1. 	 Act on an application or request for renewal of a conditional temporary water right permit 
pursuant to chapter 6.5 (commencing with section 1425) of part 2 of division 2 of the 
Water Code. This delegation includes the authority to: 

2.1.1. 	 Hold a hearing on any application or request for renewal made pursuant to 
chapter 6.5. 

2.1.2. 	 Make the findings required by chapter 6.5 as conditions precedent to the 
issuance or renewal of a temporary permit. 

2.1.3. 	 Make any findings required by the California Environmental Quality Act (CEQA), 
Public Resources Code section 21000 et seq. 

2.2. 	 Act on a petition or request for renewal of a conditional temporary urgency change 
pursuant to chapter 6.6 (commencing with section 1435) of part 2 of division 2 of the 
Water Code. This delegation includes the authority to: 

CHARLES R. HOPPIN. CHAIRMAN I THOMAS HOWARD. EXECUTIVE DIRECTOR 
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2.2.1. 	 Hold a hearing on any petition or request for renewal made pursuant to chapter 
6.6. 

2.2.2. 	 Make the findings required by chapter 6.6 as conditions precedent to the 
issuance or renewal of a temporary change order. 

2.2.3. 	 Make any findings required by CEQA as conditions precedent to the issuance or 
renewal of a temporary change order. 

2.3. 	 During the trial review period, act on a request for review by an applicant or protestant of 
Division staff determinations regarding application and petition processing under the Policy 
for Maintaining Flows in the Northern California Coastal Streams (Policy). prior to final 
Board action. The scope of issues subject to such review shall be determined by the 
Division pursuant to Section 3.4.3 of the Policy. 

DELEGATIONS TO THE DEPUTY DIRECTOR FOR WATER RIGHTS 

3. 	 That the State Water Board delegates the authority herein to the Deputy Director with the 
following direction: 

3.1. 	 The enumeration of delegated authorities in this resolution shall not be interpreted as 
revoking authorities already delegated, or hereafter delegated. to the Executive Director 
or to the Deputy Director, from the State Water Board or the Executive Director. The 
Deputy Director redelegates to the staffas specified below in bold italics, the 
authority to take the actions listed in subsections 3.1 through 4.14.1 of this 
document. 

3.2. 	 Unless otherwise specified in this resolution. the authorities delegated to the Deputy 
Director under this resolution may not be redelegated except in the absence of the 
Deputy Director. The Deputy Director may delegate to a senior member of the Division 
staff the authority to act on his or her behalf when the Deputy Director is absent or 
recused. Where this resolution authorizes the redelegation of authority. and the Deputy 
Director makes such redelegation. the staff member to whom the authority has been 
redelegated may further delegate to a member of the Division staff the ability to act on 
his or her behalf when the Division staff member is absent or recused, unless the Deputy 
Director directs otherwise. 

3.3. 	 For purposes of this resolution. and for any purposes of any other resolution. decision, or 
order assigning or delegating responsibility to Chief of the Division of Water Rights, that 
reference means the Deputy Director for Water Rights, Assistant Deputy Director for 
Water Rights. or other officer or employee of the State Water Board who is responsible 
for managing the activities of the Division of Water Rights. 

3.4. 	 The Deputy Director shall administer and implement the delegation under this resolution 
as follows: 

3.4.1. 	 Maintain the delegation, including any appendices, redelegation memoranda, and 
subsequent resolutions that add to, amend, or r.evoke the authorities identified 
therein. 
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3.4.2. 	 Every two years, review the authority delegated herein and recommend to the 
State Water Board whether or not to revise the delegation. 

3.4.3. 	 In exercising the authority delegated herein, and without restricting the authority 
specified, bring the following matters to the attention of the members of the State 
Water Board by appropriate communication: Persons exercising authority 
redelegated by the Deputy Director are directed to bring the following 
matters to the attention of the Deputy Director: 

3.4.3.1. 	 Matters of a unique or unusual nature; 

3.4.3.2. 	 Matters that appear to depart from the policies of the State Water Board; 

3.4.3.3. 	 Matters involving significant policy questions; 

3.4.3.4. 	 Highly controversial matters; 

3.4.3.5. 	 Matters that involve a substantial risk of litjgation; 

3.4.3.6. 	 Any matter that a Board Member requests to be brought to the attention 
of the State Water Board; and 

3.4.3.7. 	 Any matter that, in the judgment of the Deputy Director, should be 
brought to the attention of the State Water Board. 

3.4.3.8. 	 Any proposed term or condition developed by outside parties in 
order to settle a protest which the outside parties request to be 
included in a permit, license or order. 

4. 	 That the State Water Board delegates to the Deputy Director the authority to take the following 
actions: 

General Administration. 

4.1.1. 	 Conduct and supervise the general administrative activities of the Division, 
including preparing and signing documents, transmitting documents adopted or 
approved by the State Water Board, and maintaining custody of records. This 
general administrative authority may be redelegated. This authority is 
redelegated to the Assistant Deputy Directors, all Section Managers, and all 
Unit Seniors. This authority is redelegated to the staff level for routine 
correspondence within their areas of expertise at the discretion and direction 
of their supelVisor. In addition, authority for maintaining custody ofrecords 
is delegated to the Analyst(s) in responsible charge of the records of the 
Division. 

4.1.2. 	 Issue subpoenas for the attendance of witnesses and the introduction of evidence 
before the State Water Board with respect to all proceedings for which the Division 
has program responsibility. This authority may be redelegated. This authority is 
redelegated to the Assistant Deputy Directors in the absence of the Deputy 
Director. 
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4.1.3. 	 Amend or modify a decision or order to correct any obvious typographical or clerical 
error or oversight, pursuant to Water Code section 1124. This authority may be 
redelegated. This authority is redelegated to the Assistant Deputy Directors 
within each Assistant Deputy Director's area of authority and to the Section 
Managers within each Section Manager's area of authority. 

4.1.4. 	 Develop and maintain a list of standard permit terms in accordance with California 
Code of Regulations, title 23, section 780. This authority may be redelegated. 
This authority is redelegated to the Assistant Deputy Director of the 
Permitting and Enforcement Branch in the absence of the Deputy Director. 

4.1.5. 	 Request the Attorney General to institute appropriate proceedings in the superior 
court in accordance with Water Code section 1052 or 1845. 

4.1.6. 	 Assess and collect fees in accordance with chapter 8 (commencing with section 
1525) of part 2 of division 2 of the Water Code or section 13160.1 of the Water 
Code. This authority may be redelegated. The authority to assess and collect 
annual fees is redelegated to the Assistant Deputy Directors in the absence 
of the Deputy Director. The authority to assess and collect filing fees is 
redelegated to the Assistant Deputy Directors within each Assistant Deputy 
Director's area ofauthority and to Section Managers within each Section 
Manager's area of authority in the absence of the applicable Assistant Deputy 
Director. The authority to request that the Board of Equalization cancel a 
liability which has expired is delegated to the Water Rights Fee Coordinator. 

4.1.7. 	 Cancel an application, registration, petition, request, or claim for failure to pay a fee 
when due pursuant to Water Code section 1535, subdivision (b).) This delegation 
may be redelegated. This authority is redelegated to the Assistant Deputy 
Director of the Permitting and Enforcement Branch. The authority to cancel a 
registration, request, or a statement ofwater diversion and use claim for 
failure to pay a filing fee when due is also delegated to the Manager of the 
Permitting and Licensing Section, all Unit Seniors in the Permitting and 
licensing Section and to the Water Right Fee Coordinator. 

4.1.8. 	 Amend or modify water quality control plans adopted by the State Water Board to 
correct any obvious typographical or clerical error or oversight, or to make clarifying 
changes requested by the Office of Administrative Law, after notice to the 
Executive Director. 

4.2. 	 Appropriation of Water. 

4.2.1. 	 Prepare and sign notices of applications to appropriate water. This authority may 
be redelegated. This authority is redelegated to the Assistant Deputy 
Directors, the Managers of the Permitting and Licensing Section and of the 
Hearings and Special Projects Section, and all Unit Seniors in the Permitting 
and Licensing Section. 

4.2.2. 	 Act on a request by an applicant for an extension of time to complete an application 
to appropriate water in accordance with California Code of Regulations, title 23, 
section 681. This authority may be redelegated. This authority is redelegated to 
the Assistant Deputy Director of the Permitting and Enforcement Branch, the 
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Manager of the Permitting and Licensing Section, and all Unit Seniors in the 
Permitting and Licensing Section. 

4.2.3. 	 Request additional information from an applicant or petitioner in accordance with 
Water Code sections 1275,1334,1701.3, or 1703.5. This authority may be 
redelegated. This authority is redelegated to the Assistant Deputy Directors, 
the Mangers of the Permitting and Enforcement Sections and the Hearings 
and Special Programs Section, the Unit Seniors in the Permitting and 
Licensing Section and to the Senior of the Hearings Unit. 

4.2.4. 	 Act on applications and change petitions pursuant to Water Code sections 1340 et 
seq., and 1701 et seq. after proceedings in accordance with Water Code sections 
1345-1348 or 1704.1-1704.4 or in proceedings where no hearing is required in 
accordance with Water Code section 1351 or 1704, subdivision (c). In the case of 
change petitions, this authority includes the authority to issue an amended permit 
or license if the change petition is approved. This authority may be redelegated. 
This authority is redelegated to the Assistant Deputy Directors and the 
Section Managers of the Permitting and Enforcement Branch and the 
Hearings and Special Programs Section. 

4.2.5. 	 Act on a request to allow additional time to submit information pursuant to Water 
Code section 1276 or 1701.4. This authority may be redelegated. This authority 
is redelegated to the Assistant Deputy Directors and the Section Managers of 
the Permitting and Enforcement Branch and the Section Manager of the 
Hearings and Special Programs Section. 

4.2.6. 	 Act on a request to approve a compliance plan, monitoring plan, conservation plan, 
and other programs, plans, reports, or evaluations required to be submitted to the 
State Water Board as a condition of a permit, license, or enforcement order. This 
authority may be redelegated. This authority is redelegated to the Assistant 
Deputy Directors and Program and the Section Managers of the Permitting 
and Enforcement Section and the Hearings and Special Programs Sections. If 
the program, plan, report or evaluation involves engineering work, and the 
Section Manager is not a registered engineer, then the Section Manager must 
obtain concurrence on the sections of the program, plan, report or evaluation 
that involve engineering work from a registered State Water Board engineer. 

4.2.7. 	 Act on a request for an extension of time to complete construction or beneficial use 
of water under a permit in accordance with California Code of Regulations, title 23, 
sections 840-848, provided that an extension may be granted only if (a) there are 
no competing projects that would be adversely affected; (b) there are no 
outstanding protests; and (c) either: (1) the extension is for ten years or less and 
the period of the extension in combination with all extensions previously granted 
under delegated authority does not exceed 15 years; or (2) the extension is for a 
municipality, the period of extension in combination with all extensions previously 
granted under delegated authority does not exceed 25 years, and the Deputy 
Director finds that the time extension is necessary to serve development allowable 
under the applicable land-use plan for the place of use identified in the permit. This 
includes the authority to issue an amended permit if the extension of time is 
approved, consistent with the order approving the extension of time. This authority 
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may be redelegated to the Assistant Deputy Directors. This authority is 
rede/egated to the Assistant Deputy Directors. 

4.2.8. 	 Act on a request for an extension of time to meet a deadline, other than the time to 
complete construction or put water to beneficial use, contained in a permit if no 
Board Member objects after being informed by appropriate communication. This 
authority may be redelegated. This authority is rede/egated to the Assistant 
Deputy Directors and to each Section Manager, but may be exercised only 
upon notification by the Deputy Director that no Board Member objects. 

4.2.9. 	 Issue permits or licenses, amendments thereto, change orders, and extension 
orders after the State Water Board issues a decision or order. This authority may 
be redelegated to the Assistant Deputy Directors. This authority is rede/egated to 
the Assistant Deputy Directors. 

4.2.10. Prepare and sign licenses when the terms and conditions have been accepted by 
the permittee. This authority may be redelegated. This authority is rede/egated 
to the Assistant Deputy Directors and to the Section Managers of the 
Permitting and Enforcement Branch and to the Section Manager of the 
Hearings and Special Programs Section. 

4.2.11. Correct the description in an application, permit, or license of the point of diversion, 
place of use, purpose of use, or name of source if (a) there is no physical change in 
project facilities already constructed or the current use of water, or no change in the 
intent of the applicant or permittee regarding the proposed location of project 
facilities or use of water, and (b) no one could have been misled by the original 
description. This authority may be redelegated. This authority is rede/egated to 
the Assistant Deputy Directors and to the Section Managers of the Permitting 
and Enforcement Branch and the Hearings and Special Programs Section. 

4.2.12. Make changes to cover incidental uses of a reservoir in accordance with California 
Code of Regulations, title 23, section 798. This authority may be redelegated. 
This authority is rede/egated to the Assistant Deputy Director and the Section 
Managers of the Permitting and Enforcement Branch. 

4.2.13. Issue separate permits or licenses or act on a request to split applications to 
replace an existing application, permit or license when the place of use has been 
divided into two or more ownerships and each owner succeeds to a separate 
interest in the permit or license. Cancel or revoke the existing application, permit or 
license provided that no objection is received from any of the owners. This 
authority may be redelegated. This authority is rede/egated to the Assistant 
Deputy Director of the Permitting and Enforcement Section and to the 
Section Managers of the Permitting and Enforcement Branch. 

4.2.14. Act on an application or a request for renewal of a temporary water right permit 
pursuant to chapter 6.5 (commencing with section 1425) of part 2 of division 2 of 
the Water Code if there are no outstanding objections. This authority may be 
redelegated to the Assistant Deputy Directors in the absence of the Deputy 
Director. This authority is rede/egated to the Assistant Deputy Directors. 

4.3. Protests. 
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4.3.1. 	 Request information from a protestant in accordance with Water Code sections 
1332,1334,1703.3, or 1703.5. This authority may be redelegated. This authority 
is redelegated to the Assistant Deputy Directors, to the Section Managers in 
the Permitting and Licensing Section, to the Section Manager of the Hearings 
and Special Programs Section, and to the Unit Seniors in the Permitting and 
Licensing Section. 

4.3.2. 	 Act on requests to extend time for filing protests and answers to protests and 
approve a request upon finding that good cause has been shown. This authority 
may be redelegated. This authority is rede/egated to the Assistant Deputy 
Directors and to the Section Managers in the Permitting and Enforcement 
Branch and the Hearings and Special Programs Section. 

4.3.3. 	 Cancel a protest in accordance with Water Code section 1335 or 1703.6. This 
authority may be redelegated to the Assistant Deputy Directors. This authority is 
rede/egated to the Assistant Deputy Directors. 

4.3.4. 	 Reject protests which do not substantially comply with the requirements of the 
Water Code or title 23 of the California Code of Regulations. This authority may be 
redelegated. This authority is rede/egated to the Assistant Deputy Directors 
and to the Managers of the Permitting and Licensing Section and the 
Hearings and Special Programs Section if the protest does not comply with 
the requirements of Water Code sections 1331{a), 1331(b), or 1331(e). 

4.4. Transfers or Temporary Changes. 

4.4.1. 	 Act on a petition for a temporary urgency change, or a request for renewal of a 
temporary change order, pursuant to chapter 6.6 (commencing with section 1435) 
of part 2 of division 2 of the Water Code. If the State Water Board receives any 
objections to a petition for a temporary urgency change, the Deputy Director shall 
refer the matter to the Executive Director for action under section 2.2. This 
authority may be redelegated to the Assistant Deputy Directors in the absence of 
the Deputy Director. This authority is rede/egated to the Assistant Deputy 
Directors in the absence of the Deputy Director. 

4.4.2. 	 Act on a petition for a temporary change due to a transfer of water or water rights in 
accordance with Water Code sections 1725-1732 if the State Water Board does not 
hold a hearing. This authority may be redelegated to the Assistant Deputy Directors 
in the absence of the Deputy Director. This authority is rede/egated to the 
Assistant Deputy Directors in the absence of the Deputy Director. 

4.4.3. 	 Act on a petition for a long-term transfer of water or water rights involving a change 
of point of diversion, place of use, or purpose of use in accordance with Water 
Code sections 1735-1737, following notice of the proposed transfer, if the State 
Water Board does not hold a hearing. This authority may be redelegated to the 
Assistant Deputy Directors in the absence of the Deputy Director. This authority 
is rede/egated to the Assistant Deputy Directors in the absence of the Deputy 
Director. 

4.5. Cancellation or Revocation. 
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4.5.1. 	 Issue a notice of proposed cancellation of an application pursuant to California 
Code of Regulations, title 23, section 845, a notice of proposed revocation of a 
permit pursuant to Water Code section 1410 et seq., or a notice of proposed 
revocation of a license pursuant to Water Code section 1675 et seq. 

4.5.2. 	 Prepare and sign orders canceling or revoking an application, petition, permit, or 
license to appropriate water, under any of the following circumstances: 

4.5.2.1. 	 When requested by the applicant, petitioner, permittee, or licensee. This 
authority may be redelegated. This authority is redelegated to the 
Assistant Deputy Directors, and to all Section Managers and Unit 
Seniors in the Permitting, Enforcement, and Hearings and Special 
Programs Sections when all rights to hearing and reconsideration 
have been waived in writing by the applicant, petitioner, permittee, or 
licensee. 

4.5.2.2. 	 When an applicant or petitioner fails to timely provide information in 
accordance with Water Code sections 1276, 1335, 1701.4, or 1703.6, and 
does not show good cause for additional time to submit the requested 
information under Water Code section 1276 or 1701.4. This authority may 
be redelegated to the Assistant Deputy Directors. This authority is 
redelegated to the Assistant Deputy Directors. 

4.5.2.3. 	 When the application or petition is defective or incomplete and has not 
been perfected within the time allowed for that purpose, and no request 
for extension of time is filed. This authority may be redelegated to the 
Assistant Deputy Directors. This authority is redelegated to the 
Assistant Deputy Directors. 

4.5.2.4. 	 When the applicant or petitioner fails to submit complete or adequate 
information in accordance with Government Code section 65956. This 
authority may be redelegated to the Assistant Deputy Directors. This 
authority is redelegated to the Assistant Deputy Directors. 

4.5.2.5. 	 When fees have not been paid within the time required by law. This 
authority may be redelegated to the Assistant Deputy Directors. This 
authority is redelegated to the Assistant Deputy Directors. 

4.5.2.6. 	 When the applicant or petitioner fails to file an affidavit of posting or 
publication of notice as required by law. This authority may be 
redelegated to the Assistant Deputy Directors. This authority is 
redelegated to the Assistant Deputy Directors. 

4.5.2.7. 	 When an application is conditionally approved and the applicant fails to 
comply with the conditions or to inform the State Water Board that it has 
complied, within a reasonable time or the time provided, pursuant to 
California Code of Regulations, title 23, section 845, except when the 
applicant requests a hearing after notice of the proposed cancellation. 
This authority may be redelegated to the Assistant Deputy Directors. This 
authority is redelegated to the Assistant Deputy Directors. 
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4.5.2.8. 	 When a permit is issued subject to continuing compliance with one or 
more specified conditions and the permittee fails to certify compliance with 
the conditions, or it is discovered that the permittee is not complying with 
a specified condition, pursuant to California Code of Regulations, title 23, 
section 845, except when the permittee requests a hearing after notice of 
proposed revocation. This authority may be redelegated to the Assistant 
Deputy Directors. This authority is rede/egated to the Assistant 
Deputy Directors. 

4.5.2.9. 	 After notice of proposed revocation pursuant to Water Code section 1410 
or 1675 has been sent to the permittee or licensee and no request for 
hearing has been received. This authority may be redelegated. This 
authority is rede/egated to the Assistant Deputy Director of and the 
Section Managers in the Permitting and Enforcement Branch. 

4.5.2.10. When the stream has been declared fully appropriated in accordance with 
Water Code section 1206, subdivision (a), Board Order WR 98-08, and 
any orders that supersede or modify Order WR 98-08. This authority may 
be redelegated to the Assistant Deputy Directors. This authority is 
rede/egated to the Assistant Deputy Directors. 

4.5.3. 	 Act on requests to set aside the revocation of a permit or license, in accordance 
with Water Code section 1410.2 or 1675.2. 

4.6. Small Domestic Use, Small Irrigation Use or Livestock Stockpond Use. 

4.6.1. 	 Act on claims for stockpond certificates and registrations (including renewal of 
registrations) for small domestic use, small irrigation use, or livestock stockpond 
use in accordance with Water Code sections 1226 et seq. and 1228 et seq., 
including revoking a certificate or registration pursuant to Water Code section 
1226.4 or 1228.4, except that the Deputy Director is not authorized to revoke a 
certificate or registration if a'notice of proposed revocation has been sent to the 
certificate holder or registrant and a request for hearing has been received. This 
authority may be redelegated. The authority to act on registrations under 
Water Code Article 2.7, section 1228 et seq., is rede/egated to the Assistant 
Deputy Director of the Permitting and Enforcement Branch. The authority to 
issue and renew certificates of registration is rede/egated to the Section 
Manager and Unit Seniors of the Permitting and I..icensing Section. The 
authority to issue a notice of revocation of a stockpond certificate or 
registration is rede/egated to the Assistant Deputy Director and Section 
Managers of the Permitting and Enforcement Branch. The authority to 
confirm revocation ofa registration by operation of law is rede/egated to the 
Section Managers and Unit Seniors of the Permitting and Enforcement 
Branch. 

4.6.2. 	 Establish and revise a list of general conditions to be applied to small domestic use 
or livestock stockpond use registrations as authorized by Water Code section 
1228.6, and to small irrigation use registrations as authorized by Water Code 
sections 1228.6 and 1229. This authority may be redelegated. This authority is 
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redeJegated to the Assistant Deputy Director of the Permitting and 
Enforcement Branch. 

4.7. Determination of Rights. 

4.7.1. 	 Prepare and announce draft reports of referee in accordance with Water Code 
section 2010 et seq. 

4.7.2. 	 Apportion the State Water Board's expenses among the parties, request the court 
to order interim or partial payment of expenses, and take steps necessary to 
ensure collection of the expenses in accordance with Water Code section 2040 et 
seq. 

4.7.3. 	 Perform the following duties pursuant to "Order of Appointment of California State 
Water Resources Control Board as Special Master," issued by the United States 
District Court for the District of Nevada, on April 9, 1990. in United States of 
America v. Walker River Irrigation District, In Equity No. C-125 (lithe Walker River 
Action"), and the accompanying Administrative Rules and Regulations (as 
amended by "Final Order Pursuant to Stipulation." issued on June 3, 1996): 

4.7.3.1. 	 Accept. or reject as defective or incomplete, compliance applications (as 
defined in the Administrative Rules and Regulations) and applications to 
change point of diversion, manner of use. or place of use of water in the 
exercise in California of water rights identified in the decree in the Walker 
River Action. This authority may be redelegated to the Assistant Deputy 
Directors. This authority is redeJegated to the Assistant Deputy 
Directors. 

4.7.3.2. 	 Process applications in the manner required by the Order of Appointment, 
including publishing and mailing notices, acting on protests, conducting a 
field investigation. preparing and announcing the draft report of Special 
Master, accepting objections to the draft report and. if there are no issues 
that require a hearing before the State Water Board, adopting the final 
report of Special Master. This authority may be redelegated to the 
Assistant Deputy Directors. This authority is redeJegated to the 
Assistant Deputy Directors. 

4.7.3.3. 	 Following final action by the State Water Board to approve or reject the 
change application, prepare a statement of total expense incurred by the 
State Water Board in conducting the proceeding, together with an 
equitable apportionment of such total expense among the parties to the 
proceeding. This authority may be redelegated to the Assistant Deputy 
Directors. This authority is redeJegated to the Assistant Deputy 
Directors. 

4.7.3.4. 	 Prepare, announce, serve, and file the Report of Special Master, including 
therein the statement of total expense and the equitable apportionment 
thereof. This authority may be redelegated to the Assistant Deputy 
Directors. 
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4.7.3.5. 	 Prepare and transmit to the court a certified copy of the record of 
proceeding for judicial review of the Report of Special Master. This 
authority may be redelegated to the Assistant Deputy Directors. 

4.8. Statutory Adjudications. 

4.8.1. 	 Prepare, issue, cause to be published, and record notices of statutory adjudication 
proceedings in accordance with Water Code sections 2526-2529. This authority 
may be redelegated. This authority is redelegated to the Assistant Deputy 
Directors and to the Section Managers of the Permitting and Enforcement 
Branch and of the Hearings and Special Programs Section. 

4.8.2. 	 Conduct investigations of stream systems in accordance with Water Code section 
2550 et seq., including providing notice of investigations, conducting field 
investigations, and determining facts. This authority may be redelegated. This 
authority is redelegated to the Assistant Deputy Directors and to the Section 
Managers of the Permitting and Enforcement Branch and of the Hearings and 
Special Programs Section. 

4.8.3. 	 Issue any notices, copies of factual determinations, reports, objections, orders, or 
other correspondence or documents authorized by chapter 3 (commencing with 

. section 2500) of part 3 of division 2 of the Water Code. This authority may be 
redelegated. This authority is rede/egated to the Assistant Deputy Directors 
and to the Section Managers of the Permitting and Enforcement Branch and 
of the Hearings and Special Programs Section. 

4.8.4. 	 Prepare and issue a notice of inspection of proofs and evidence in accordance with 
Water Code section 2625 et seq. This authority may be redelegated. This 
authority is rede/egated to the Assistant Deputy Directors and to the Section 
Managers of the Permitting and Enforcement Branch and of the Hearings and 
Special Programs Section. 

4.8.5. 	 Prepare and issue the report, preliminary order of determination, and notice in 
accordance with Water Code sections 2600 -2604. 

4.8.6. 	 Take actions to file the final State Water Board order with the superior court in 
accordance with Water Code sections 2750-2756, including filing the required 
documents and communicating with the superior court, and mailing and causing the 
order to be published. 

4.8.7. 	 Furnish copies of the decree or supplemental decree and notice of entry to water 
right claimants in accordance with Water Code sections 2825-2826. 

4.8.8. 	 Take actions to apportion and collect the State Water Board's expenses and costs 
against the parties to the proceeding in accordance with Water Code section 2850 
et seq., including mailing statements of expense, ordering interim or partial 
payments, and taking steps necessary to ensure collection of the expenses. 

4.9. Enforcement of Water Rights and Complaints. 
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4.9.1. 	 Issue a notice of cease and desist order and, when a hearing has not been timely 
requested, issue a cease and desist order in accordance with Water Code section 
1831 et seq. This authority may be redelegated to the Assistant Deputy Directors. 
This authority is redelegated to the Assistant Deputy Director of the 
Permitting and Enforcement Branch. 

4.9.2. 	 Issue an order imposing administrative civil liability when a complaint has been 
issued and no hearing has been requested within the period provided under Water 
Code section 1055. This authority may be redelegated to the Assistant Deputy 
Directors. This authority is redelegated to the Assistant Deputy Director of 
the Permitting and Enforcement Branch. 

4.9.3. 	 Take actions to collect unpaid fees and initiate subsequent enforcement actions, 
including revocation of permits or licenses, pursuant to Water Code section 1535 et 
seq. This authority may be redelegated to the Assistant Deputy Directors. This 
authority is redelegated to the Assistant Deputy Director of the Permitting 
and Enforcement Branch. 

4.9.4. 	 Dismiss an incomplete complaint filed pursuant to California Code of Regulations, 
title 23, section 820. This authority may be redelegated. This authority is 
redelegated to the Assistant Deputy Director of the Permitting and 
Enforcement Branch and to the Manager and Unit Seniors of the Enforcement 
Section. 

4.9.5. 	 Dismiss a complaint filed under California Code of Regulations, title 23, sections 
820 or 856, or under the public trust doctrine, where: (a) the complainant does not 
show good cause for the State Water Board to investigate an allegation of misuse 
of water; (b) an investigation results in the determination that no violation or misuse 
of water has occurred; (c) the alleged violation or misuse of water that forms the 
basis of the complaint has been remedied; or (d) the State Water Board declines to 
exercise its discretion to investigate or prosecute an allegation that a violation has 
occurred. This authority may be redelegated to the Assistant Deputy Directors. 
This authority is redelegated to the Assistant Deputy Director of the 
Permitting and Enforcement Branch and to the Manager of the Enforcement 
Section when both the complainant and the respondent have been informed 
that an investigation (a) has resulted in the preliminary determination that no 
violation or misuse of water has occurred or (b) that the alleged violation or 
misuse of water that forms the basis of the complaint has been remedied, 
and the complainant has not submitted additional information to support the 
alleged violation or misuse of water within the time provided. 

4.10. California Environmental Quality Act. 

4.10.1. Take actions to comply with CEQA for all projects carried out or approved by the 
State Water Board in connection with the administration of the water right program 
to the extent authorized under section 15025 of the State CEQA Guidelines (Cal. 
Code Regs., tit. 14, § 15000 et seq.). This authority shall be exercised in 
conformity with the State CEQA Guidelines and the State Water Board's 
regulations. This authority may be redelegated. The authority to enter into or 
decline to enter into a memorandum ofunderstanding for the preparation of 
CEQA documents is redelegated to the Assistant Deputy Directors and to the 
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Section Managers of the Permitting, Enforcement, Hearings and Special 
Programs, and Water Quality Certification and Public Trust Sections. The 
authority to issue Notices ofPreparation and Notices of Exemption is 
redelegated to the Assistant Deputy Directors and to the Section Managers of 
the Permitting, Enforcement, Hearings and Special Programs, and Water 
Quality Certification and Public Trust Sections. The authority to prepare 
responses to comments on CEQA documents and to approve an Initial Study 
for CEQA documents within their program area is redelegated to all Section 
Managers and Unit Seniors. Where this memorandum or a future action by 
the Deputy Director redelegates the authority over an action that requires 
CEQA compliance, the authority to prepare a negative declaration or 
Environmental Impact Report for that action is redelegated to the person with 
authority over the underlying activity. 

4.11. Certification of Water Right. 

4.11.1. In response to a request for certification made pursuant to Public Resources Code 
section 26013 or Public Utilities Code section 2821, certify or decline to certify that: 

4.11.1.1. 	 The State Water Board has issued a water right permit for the 
appropriation of water for the operation of a hydroelectric facility; or 

4.11.1.2. 	 In the opinion of the State Water Board, the energy producer possesses 
riparian or other water rights that authorize the operation of a 
hydroelectric facility. 

4.12. Water Quality. 

4.12.2. Enter into or decline to enter into collaborative communication protocol agreements 
for licensing and relicensing of hydroelectric projects pursuant to the Federal 
Energy Regulatory Commission's regulation at 18 Code of Federal Regulations part 
4.34(i)(3)(ii). In recognition of the State Water Board's adjudicative responsibilities, 
and the requirement that it avoid bias, prejudice, or interest in contested matters 
subject to its approval, this delegation applies only to agreements that do not bind 
or commit the State Water Board to approve or disapprove an application for water 
quality certification, water right permit application, or petition for water right change 
order, or any term or condition of such an approval. This authority may be 
redelegated to the Assistant Deputy Directors. This authority is redelegated to 
the Assistant Deputy Directors. 

4.12.3. Establish monitoring, inspection, entry, reporting and recordkeeping requirements 
. 	 and require other information as may reasonably be required, pursuant to Water 

Code section 13383, for activities subject to water quality certification under section 
401 of the Clean Water Act that involve the diversion of water for beneficial use. 
This authority may be redelegated. This authority is rede/egated to the 
Assistant Deputy Directors. 

4.12.4. Request the Attorney General to institute appropriate proceedings in the superior 
court in accordance with Water Code sections 13350, 13385 or 13386, if the 
violation relates to water quality certification of an activity involving the diversion of 
water for beneficial use. 
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4.13. Groundwater Extraction Recordation Program. 

4.13.1. Designate local agencies, in accordance with the requirements of Water Code 
section 5009, to administer the groundwater extraction recordation program. This 
authority may be redelegated to the Assistant Deputy Director. This authority is 
rede/egated to the Assistant Deputy Directors. 

4.14. Policy for Maintaining Instream Flows in Northern California Coastal Streams 

4.14.1. Implement the Policy for Maintaining Instream Flows in Northern California Coastal 
Streams (Policy) by approving, denying approval, or retracting approval of 
watershed group project charters and diversion management plans; making the 
preliminary determinations necessary to process applications, petitions and 
registrations pursuant to the policy; and approving or denying exceptions to policy 
provisions as outlined in the policy, except case-by-case exceptions to policy 
provisions sought pursuant to section 9.0 of the policy. This authority does not 
include the authority to act on the merits of applications or petitions where there are 
unresolved protests, or any other authority not subject to delegation. This authority 
may be redelegated. This authority is rede/egated to the Assistant Deputy 
Director of the Permitting and Enforcement Branch and to the Section 
Manager of the Permitting and Licensing Section. 
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

 DATE: 

 JUDGE: 

 July 10, 2015  

 HON. SHELLEYANNE W. L. CHANG 

DEPT. NO.: 

CLERK: 

24 

 E. HIGGINBOTHAM 

 

THE WEST SIDE IRRIGATION DISTRICT; 

CENTRAL DELTA WATER AGENCY; SOUTH 

DELTA WATER AGENCY; WOODS 

IRRIGATION COMPANY, 

 

          Petitioners and Plaintiffs, 

 

v.            

               

CALIFORNIA STATE WATER RESOURCES 

CONTROL BOARD; THOMAS HOWARD, 

EXECUTIVE DIRECTOR OF CALIFORNIA 

STATE WATER RESOURCES CONTROL 

BOARD; and DOES 1 THROUGH 100, 

INCLUSIVE, 

 

          Respondents and Defendants. 

 

 

Case No.:  34-2015-80002121 

Nature of Proceedings: ORDER AFTER HEARING ON EX PARTE 

APPLICATION FOR TEMPORARY STAY RE: 

ENFORCEMENT OF CURTAILMENT NOTICE OR 

IN THE ALTERNATIVE TEMPORARY 

RESTRAINING ORDER AND/OR FOR ORDER TO 

SHOW CAUSE RE: PRELIMINARY INJUNCTION 

  
This matter came before the Court pursuant to an ex parte application by the West Side 
irrigation District, Central Delta Water Agency, and South Delta Water Agency. The ex 
parte application seeks a stay or a temporary restraining order/order to show cause 
concerning the  May 1, 2015 and June 12, 2015, “NOTICE OF UNAVAILABILITY OF 
WATER AND NEED FOR IMMEDIATE CURTAILMENT…”1 (hereinafter referred to 
as the “May Curtailment Letter” and the “June Curtailment Letter”, jointly referred to as 
the “Curtailment Letters”) issued by the State Water Resources Control Board through its 
Executive Director Thomas Howard. 
 
Counsel for Petitioners/Plaintiffs appeared at the ex parte hearing, as well as counsel for 
Respondents/Defendants. All parties had the opportunity to present oral arguments 
concerning the issues raised in the moving and opposing papers. 
 

                                                 
1 This language is from the heading of the June 1, 2015 letter. The May 1, 2015 letter is titled, “NOTICE 
OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT…” 
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The Court finds the May Curtailment Letter is properly subject to a judicial determination 
of whether it violates the Petitioners’ due process rights such that a temporary restraining 
order/order to show cause should issue.2 The Court finds there is no administrative 
process Petitioners must exhaust prior to this determination as to the May Curtailment 
Letter.3  
 
Although a petition for reconsideration is still pending concerning the May Curtailment 
Letter, the Court finds that this is a situation where the pursuit of the administrative 
remedy would result in irreparable harm absent a temporary restraining order. (See 
People ex rel. DuFauchard v. U.S. Financial Management, Inc. (2009) 169 Cal.App.4th 
1502, 1512)(citing Public Employment Relations Bd. v. Superior Court (1993) 13 
Cal.App.4th 1816, 1827.)Petitioners’ belief that they must stop diverting water, not 
because to do so would be a legal violation but merely a violation of the May Curtailment 
Letter, will result in irreparable harm to their crops while they await a decision on the 
petition for reconsideration. (Decl. of Jack Alvarez, ¶¶ 7, 8, 11.) Consequently, 
Petitioners will be irreparably harmed should they have to wait for final resolution of the 
administrative process before obtaining relief from the immediate mandate the May 
Curtailment Letter appears to impose outside of the statutory processes provided by the 
Water Code. 
 
Moreover, for the reasons stated below, the Court finds that the issuance of the May 
Curtailment Letter violated Petitioners’ Due Process rights. Every day the Letter remains 
in its current form constitutes a violation of those constitutional rights.  Accordingly, it is 
proper for this Court to issue a temporary restraining order while the administrative 
process is ongoing. 
 
With regard to the June Curtailment Letter, the Court liberally construes the allegations  
of the Petition For Writ of Administrative Mandate, as it must, and finds that for purposes 
of this ex parte application, Petitioners CDWA and SDWA have adequately pled that 
their landowners exercise pre-1914 appropriative and/or permit licenses rights that are 
subject to the directives given in the Letter.  (Petition, ¶13, 14.) Consequently, Petitioners 
CDWA and SDWA have standing to bring the instant application concerning the June 
Curtailment Letter. 
 
The Court finds the 2015 Curtailment Letters are coercive in nature and go beyond the 
“informational” purpose the Board claims prevents a stay. Consequently, Petitioners are 
likely to succeed on the merits. As in Duarte, even though the Curtailment Letters are not 

                                                 
2 Petitioners have filed a petition for reconsideration pursuant to California Water Code section 1126(b) 
which petition is still pending before the Water Resources Control Board and for which the 90-day period 
for reconsideration has not yet expired. (See Petition, ¶ 21; Wat. Code §1122.) The Court declines to 
interfere in these administrative proceedings, and consequently in no way stays the furtherance of that 
petition in accordance with the Water Code. The Court agrees that in light of the pending reconsideration 
petition, this matter is not subject to a Civil Code section 1094.5, subdivision (g) stay.  
3 Respondents have not argued Petitioners are required to exhaust their administrative remedies. 
Respondents have instead argued the petition with regard to the May Curtailment Letter is untimely 
pursuant to the 30-day deadline in section 1126. However, this deadline is extended while a petition for 
reconsideration is pending, as is the case here. 
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enforceable on their own and there are no separate penalties for violating them, the 
language used  in the Curtailment Letters results in a “comman[d] by the…[g]overnment 
to stop [water diverting] activities.” (Duarte Nursery, Inc. v. United States Army Corps of 

Engineers (2014) 17 F.Supp.3d 1013, 1018.) It is not a suggestion for “voluntary 
cessation of activities,” but instead  requires Petitioners to “immediately stop diverting 
water.” (Id. at 1019; Pet. exh. B.)  
 
Respondents argue Duarte is distinguishable because it involved a single letter sent to a 
single rights-holder, and provided that the Army Corps of Engineers had already 
determined that a violation of the Clean Water Act had occurred. (Duarte, 17 F.Supp.3d 
at 1015.) Respondents contend here, the Curtailment letters are form letters being sent to 
hundreds of appropriators, and are merely informational with no pre-determination that 
any individual rights-holder has violated the law.  
 
While all parties acknowledge the Curtailment Letters were sent to more than one 
appropriator, the letters provided to the Court are addressed to an individual company, 
and identify a specific claim of rights at issue. The Curtailment Letters further declare 
and determine that the recipient is not entitled to divert water because that water is 
necessary to meet senior water rights holders, thus making a determination of the 
recipient’s water rights priority. (Pet., exh. B, ¶2.) Through the inclusion of this specific 
information, the Curtailment Letters appear not to be generalized notices, but instead a 
specific adjudication and command with respect to the particular rights holder.  
 
Further, nothing in Duarte limits its holding to an instance involving only one notice. The 
Duarte court’s focus was on the fact that nothing in the letter notified “plaintiffs that the 
Corps could not take action based upon the CDO alone.” (Duarte, 17 F.Supp.3d at 1022.) 
The same is true here, as the Curtailment Letters indicate the recipient must “immediately 
stop diverting water” and do not clearly state that the letter is merely informational, 
without any legal force or effect. 
 
The Curtailment Letters also require recipients to “document receipt of this notice by 
completing an online Curtailment Certification Form (Form) within seven days. The 
Form confirms your cessation of diversion under the specific pre-1914 claim of right. 
Completion of the Form is mandatory…” Nowhere in this language do the Curtailment 
Letters assert that Petitioners are free to ignore the directive that they cease diverting 
water or that it is merely a suggestion.4 At the hearing on this matter, Respondents 
acknowledged that the Form requires diverters to sign under penalty of perjury that they 
are no longer diverting water. 
 
Although the Curtailment Letters do not state that the Board has made a specific 
determination that the particular recipient has already engaged in illegal conduct, the 
letters plainly state that the recipient must “immediately stop diverting water” and that 

                                                 
4 This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal.App.4th 89, where the 
Court held plaintiffs were aggrieved by a curtailment notice within the meaning of section 1126(b) because 
it “required plaintiffs to immediately discontinue diversion of water under their licenses.” Although Phelps 
involved only one notice, the implication of the language of the letters is the same as in this case. 
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the only action available is to sign the compliance certification that “confirms your 
cessation of diversion under the specific pre-1914 claim of right.” (Pet., exh. B.)5 As in 
Duarte, this strong directive implicates a pre-determination as to the availability of water 
pursuant to the recipient’s appropriation rights. The Board, “did not ‘notify’ plaintiffs 
they were operating in violation of the law, it commanded plaintiffs to stop their 
activities.” (Duarte, 17 F.Supp.3d at 1023.) 
 
At oral argument, Respondents argued that because the Curtailment Letters did not 
expand or alter Petitioners’ civil liability for water diversions and are merely 
“informational documents”, a temporary restraining order should not issue. Respondents’ 
argument is not only misguided, it is also inaccurate.   
 
The focus is not whether the Petitioners’ legal exposure remains unchanged or not, but 
rather whether the Curtailment Letters could be reasonably interpreted to be an order or 
command by the government, not merely a suggestion or request for voluntary cessation 
of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreover, contrary to Respondents’ 
assertions, the Curtailment Letters have altered Petitioners’ legal position. The 
Curtailment Letters state that even if there is available water for the water user, said water 
is dedicated for senior water rights’ holders needs, conclude that the recipient no longer 
has any legal right to said water, and orders the recipient to “immediately stop diverting 
water…” Indeed, the Curtailment Letters appear to alter Petitioners’ civil liability as the 
Board has apparently concluded without hearing or notice that Petitioners are no longer 
entitled to divert water for their needs.   
 
As the Court in Duarte stated, “If the [Letters] were simply a ‘notification’ to plaintiffs, 
then it should have said so, rather than clothing itself as an ‘order’ which carried with it 
the authority to ‘prohibit’ the plaintiffs from continuing their activities.” (Duarte, 17 
F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment 
Letters do not subject Petitioners to any additional liability or penalties above that which 
they may already be subjected to due to the extreme drought conditions California is 
currently experiencing. However, the Curtailment Letters represent that the Board has 
already adjudicated that the recipients are no longer entitled to divert water and that any 
future diversions would be  improper and  a trespass [“This Form confirms your cessation 
of diversion under the specific post-1914 water right…Completion of the form is 
mandatory to avoid unnecessary enforcement proceedings”].  
 
Respondents are free to provide truly informational notices to water diverters of the 
nature of the drought and the Board’s right to initiate Water Code section 1831 or 1052 
proceedings. Respondents are also free to initiate inquiries with diverters as to whether 
they have alternate water sources and to otherwise exercise their statutory enforcement 
authority under the Water Code, including investigation and instituting any actions for 
trespass. To be clear, Respondents are free to exercise their statutory authority to enforce 
the Water Code as to any water user, including these Petitioners, if it deems them to be in 

                                                 
5 In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is insufficient 
to satisfy the ripeness requirement. A letter or notice must also threaten consequences for failure to take 
certain action, as it does here. (Duarte, 17 F.Supp.3d at 1025.) 
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violation of any provisions of the Water Code, so long as the bases for said action are not 
the Curtailment Letters. 
 
However, the language of the Curtailment Letters goes beyond informational and is 
instead coercive such that a recipient is likely to believe they are no longer allowed to 
divert. This belief is not because such a diversion would be a trespass or other legal 
violation, but because the Board has already declared in the Curtailment Letters that it 
has made a determination that they are no longer entitled to divert under their 
appropriative water rights, without any sort of pre-deprivation hearing. Respondents do 
not challenge Petitioners’ assertion that any cessation of water diversion done in response 
to the Curtailment Letters, not as a result of an unavailability of legally divertible water, 
would cause a serious hardship to Petitioners. This is an issue ripe for judicial 
intervention and the Court concludes that the Curtailment Letters as presently drafted 
constitute a violation of the due process rights of the Petitioners.6 
 
The Curtailment Letters, including the requirement that recipients sign a compliance 
certification confirming cessation of diversion, result in a taking of Petitioners’ property 
rights without a pre-deprivation hearing, in violation of Petitioners’ Due Process Rights. 
The Court hereby GRANTS the ex parte application for a temporary restraining 
order/order to show cause as to why a preliminary injunction should not issue requiring 
the Board to issue a revised letter/notice that is informational in nature.  
 
A temporary restraining order shall issue staying or prohibiting  Defendants State Water 
Resources Control Board and Thomas Howard  from taking any action against the West 
Side Irrigation District and landowners of the other petitioner Districts on the basis of the 
2015 Curtailment Letters sent by the Water Board’s Executive Director, Thomas 
Howard, or on the basis of a failure to complete a Curtailment Certification Form. 
 
The matter is set for an order to show cause on July 30, 2015 at 9:00 a.m. in Department 
24. Respondents shall file with the clerk of Department 24 and serve (via email or fax) 
any supplemental Opposition to the Order To Show Cause no later than July 16, 2015.  
Petitioners shall file with the clerk of Department 24 and serve (via email or fax) any 
Reply no later than July 23, 2015. The application for a temporary stay pursuant to CCP 
§1094.5(g) is DENIED. 
 
Counsel for Petitioners to submit a formal order for the Court’s signature pursuant to 
CRC 3.1312. 

                                                 
6 There is no allegation that Petitioners have filed a petition for reconsideration with the Board concerning 
the June Curtailment Notice. Respondents made no argument that Petitioners were required to do so before 
bringing the instant petition and ex parte application. Consequently, the Court does not address whether 
such a reconsideration petition was required. 
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NOTICE OF PUBLIC HEARING 
and 

 PRE-HEARING CONFERENCE 
 

The State Water Resources Control Board will hold a Public Hearing 
to determine whether to impose Administrative Civil Liability 

against 
 

Byron-Bethany Irrigation District  
 

Intake Channel to the Banks Pumping Plant (formerly Italian Slough) 
Contra Costa County 

 
 

The Pre-Hearing Conference  
will commence on  

Friday, September 25, 2015 
at 9:00 a.m. 

 
in the Sierra Hearing Room 

Joe Serna Jr.-CalEPA Building 
1001 I Street, Second Floor 

Sacramento, CA 
 

The Public Hearing will commence on 
Wednesday, October 28, 2015 and continue, if necessary, 

on October 29 and 30, 2015 
at 9:00 a.m. 

 
in the Coastal Hearing Room 

Joe Serna Jr.-CalEPA Building 
1001 I Street, Second Floor 

Sacramento, CA 
 

 
PURPOSE OF HEARING 
 
The purpose of this hearing is for the State Water Resources Control Board (State Water Board 
or Board) to receive evidence relevant to determining whether to impose administrative civil 
liability against the Bryon-Bethany Irrigation District (BBID) for alleged unauthorized diversion of 
water and, if so, whether in the amount of $1,553,250 or some other amount. 
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BACKGROUND  
 
Water Code section section 1052, subdivision (a), which provides that the diversion or use of 
water subject to Division 2 of the Water Code other than as authorized in Division 2 is a 
trespass.  The State Water Board may administratively impose civil liability in an amount not to 
exceed $500 for each day that a trespass occurs. (Wat. Code, § 1052, subd. (b).)  Fines can go 
up to $10,000 for each day a trespass occurs in certain critically dry years. (See Wat.Code 
§ 1845, subd. (b)(1)(A).) 
 
Water Code section 1052, subdivision (c), provides that any person or entity committing a 
trespass during a period for which the Governor has issued a proclamation of a state of drought 
emergency may be liable in an amount not to exceed the sum of one thousand dollars ($1,000) 
for each day the trespass occurs plus two thousand five hundred dollars ($2,500) for each acre-
foot of water diverted or used in excess of that diverter's rights.  A trespass is the unauthorized 
diversion or use of water, as defined in Water Code section 1052, subdivision (a).   
 
Water Code section 1052, subdivision (d)(2), provides that civil liability may be imposed 
administratively by the State Water Board pursuant to Water Code section 1055. 
 
On July 20, 2015, the Assistant Deputy Director of the Division of Water Rights (Assistant 
Deputy Director) issued an administrative civil liability complaint (complaint) alleging that BBID 
committed a trespass through the unauthorized diversion of water in violation of Water Code 
section 1052, subdivision (a).  The complaint proposes that liability be imposed upon BBID in 
the amount of $1,553,250. 
 
By letter dated August 6, 2015, BBID requested a hearing on the complaint. 
 
This notice, the complaint, and other material related to this hearing can be found on the 
Division’s website at:  
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/index.shtml 
 
KEY ISSUES 
 
In determining the amount of civil liability, the Board must take into consideration all relevant 
circumstances (Wat. Code, § 1055.3)  The hearing will address the following key issues: 
 
1) Whether the State Water Board should impose administrative civil liability upon BBID for 

trespass and, if so, in what amount and on what basis; 

a. What is the extent of harm caused by BBID’s alleged unauthorized diversions? 

b. What is the nature and persistence of the alleged violation? 

c. What is the length of time over which the alleged violation occurred? 

d. What corrective actions, if any, have been taken by BBID? 

2) What other relevant circumstances should be considered by the State Water Board in 
determining the amount of any civil liability? 
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HEARING OFFICER AND HEARING TEAM 
 
State Water Board Member Tam Doduc will preside as the hearing officer for this proceeding.  A 
hearing team will assist the hearing officer by providing legal and technical advice.  The hearing 
team members will be: Nicole Kuenzi, Staff Counsel; Jane Farwell-Jensen, Environmental 
Scientist; and Ernest Mona, Water Resource Engineer.  The hearing team and their supervisors 
will assist the hearing officer and other members of the State Water Board throughout this 
proceeding. 
 
SEPARATION OF FUNCTIONS 
 
A staff prosecution team will be a party to this hearing.  State Water Board prosecution team 
members will include: Andrew Tauriainen, Attorney Ill, Office of Enforcement and Kathy Mrowka, 
Manager, Enforcement Section. 
 
The prosecution team is separated from the hearing team and is prohibited from having ex parte 
communications with any members of the State Water Board and any members of the hearing 
team regarding substantive issues and controversial procedural issues within the scope of this 
proceeding.  This separation of functions also applies to the supervisors of each team. (Gov. 
Code, §§ 11430.10-11430.80.) 
 
HEARING PARTICIPATION 
 
IF YOU WANT TO TAKE PART IN THIS HEARING, you should carefully read the enclosure 
entitled “Information Concerning Appearance at Water Right Hearings.”  As stated in that 
enclosure, anyone wishing to present evidence at the hearing must submit a Notice of Intent to 
Appear, which must be received by the State Water Board no later than the deadline listed 
below.  If BBID fails to submit a Notice of Intent to Appear by the deadline specified in 
this notice, the State Water Board will deem the request for a hearing regarding the 
imposition of administrative civil liability to be withdrawn, and the Board may impose 
administrative civil liability in the amount of $1,553,250 without further notice.  Similarly, 
if BBID withdraws its request, administrative civil liability may be imposed without 
further notice.   
 
Within one week after the deadline to submit Notices of Intent to Appear, the State Water Board 
will mail out a list of those who desire to participate in the hearing and a copy of all Notices of 
Intent to Appear that the Board timely received.  The list is provided in order to facilitate 
exchange of written testimony, exhibits, and witness qualifications in advance of the hearing.  
Only parties and other participants who are authorized by the hearing officer will be allowed to 
present evidence.  Copies of witnesses’ proposed testimony, exhibits, lists of exhibits, 
qualifications, and statement of service must be received by the State Water Board and 
served on each of the parties who have indicated their intent to appear, no later than the 
deadline listed below. 
 
12:00 noon, Wednesday, September 2, 2015 Deadline for receipt of Notice of Intent to 

Appear. 

12:00 noon, Monday, October 12, 2015    Deadline for receipt and service of 
witnesses’ proposed testimony, exhibits, 
lists of exhibits, qualifications, and 
statement of service. 
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PRE-HEARING CONFERENCE  
 
The hearing officer will conduct a pre-hearing conference to discuss the scope of the hearing 
and any other procedural issues on Friday, September 25, 2015 at 9:00 a.m.  The goal of the 
pre-hearing conference is to ensure that the hearing proceeds in an orderly and expeditious 
manner.  The pre-hearing conference will not be used to hear arguments on, or determine the 
merits of, any hearing issues, other than procedural matters, unless the parties agree to resolve 
a hearing issue by stipulation.  Following the pre-hearing conference, the hearing officer may, at 
her discretion, modify the hearing procedures or issues set forth in this notice in whole or in part.  
All parties to the hearing must attend the pre-hearing conference.  Failure to attend the pre-
hearing conference may result in exclusion from participation in the hearing. 
 
SUBMITTALS TO THE STATE WATER BOARD 
 
All documents, including Notices of Intent to Appear, written testimony, and other exhibits 
submitted to the State Water Board should be addressed as follows: 

 
Division of Water Rights 

State Water Resources Control Board 
Attention: Jane Farwell-Jensen 

 
By Mail:   P.O. Box 2000, Sacramento, CA  95812-2000  

By Hand Delivery:  Joe Serna Jr.-CalEPA Building 
1001 I Street, 2nd Floor, Sacramento, CA  95814  

By Fax:    (916) 341-5400 
By Email:    wrhearing@waterboards.ca.gov 

With Subject of “BBID ACL Hearing” 
 

 
ALL HAND DELIVERED SUBMITTALS should be Date and Time stamped by the Division of 
Water Rights’ Records Unit on the second (2nd) floor of the Joe Serna Jr.-CalEPA Building at the 
above address prior to or at the submittal deadline.  Persons delivering submittals must first 
check in with lobby security personnel on the first floor.  Hand delivered submittals that do not 
have a timely Date and Time stamp by the Division of Water Rights’ Records Unit will be 
considered late and may not be accepted by the hearing officer. 
 
SETTLEMENTS 
 
Please read the discussion of “Settlements” in the enclosure entitled “Information Concerning 
Appearance at Water Right Hearings.”  In this water rights enforcement hearing, the prosecution 
team is prosecuting BBID for an alleged violation.  The prosecution team and BBID may, at their 
discretion, engage in private settlement discussions and may include any other persons in those 
discussions.  Due to the separation of functions discussed above, the hearing team cannot 
participate in settlement discussions.  Should the parties reach settlement, they must notify the 
hearing team as soon as possible. 
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IF YOU HAVE ANY QUESTIONS 
 
During the pendency of this proceeding, there shall be no ex parte communications regarding 
substantive or controversial procedural matters within the scope of the proceeding between 
State Water Board members or hearing team members and any of the other participants, 
including members of the prosecution team.  (Gov. Code, §§ 11430.10-11430.80.)  Questions 
regarding non-controversial procedural matters should be directed to Staff Counsel  
Nicole Kuenzi at (916) 322-4142 or by email to Nicole.Kuenzi@waterboards.ca.gov; 
or to Jane Farwell-Jensen at (916) 341-5349 or by email to 
Jane.Farwell-Jensen @waterboards.ca.gov. (Gov. Code, § 11430.20, subd. (b).) 
 
PARKING, ACCESSIBILITY AND SECURITY 
 
The Joe Serna Jr.-CalEPA Building (CalEPA Building) is accessible to people with disabilities.  
Individuals who require special accommodations at the CalEPA Building are requested to 
contact Tanya Cole, Equal Employment Opportunity Office, at (916) 341-5880. 
 
Due to enhanced security precautions at the CalEPA Building, all visitors are required to register 
with security staff prior to attending any meeting.  To sign in and receive a visitor’s badge, 
visitors must go to the Visitor and Environmental Services Center, located just inside and to the 
left of the building’s public entrance.  Depending on their destination and the building’s security 
level, visitors may be asked to show valid picture identification.  Valid picture identification can 
take the form of a current driver’s license, military identification card, or state or federal 
identification card.  Depending on the size and number of meetings scheduled on any given 
day, the security check-in could take up to fifteen minutes.  Please allow adequate time to sign 
in before being directed to the hearing. 
 
 
 
 August 19, 2015           
Date Jeanine Townsend 

Clerk to the Board 
 
Enclosures

BBID Exh. 302

mailto:Nicole.Kuenzi@waterboards.ca.gov
mailto:Jane.Farwell-Jensen%20@waterboards.ca.gov


 

1 

INFORMATION CONCERNING APPEARANCE AT  
WATER RIGHT HEARINGS 

 
The following procedural requirements will apply and will be strictly enforced: 
 
1. HEARING PROCEDURES GENERALLY:  The hearing will be conducted in accordance 

with the procedures for hearings set forth at California Code of Regulations, title 23, 
sections 648-648.8, 649.6 and 760, as they currently exist or may be amended.  A copy of 
the current regulations and the underlying statutes governing adjudicative proceedings 
before the State Water Board is available upon request or may be viewed at the State Water 
Board’s web site: http://www.waterboards.ca.gov/laws_regulations 
 
Unless otherwise determined by the hearing officers, each party may make an opening 
statement, call and examine witnesses, introduce exhibits, cross-examine opposing 
witnesses on any matter relevant to the issues even if that matter was not covered in the 
direct examination, impeach any witness, rebut adverse evidence, and subpoena, call and 
examine an adverse party or witness as if under cross-examination.  At the discretion of the 
hearing officers, parties may also be afforded the opportunity to present closing statements 
or submit briefs.  The State Water Board encourages parties with common interests to work 
together to make the hearing process more efficient.  The hearing officers reserve the right 
to issue further rulings clarifying or limiting the rights of any party where authorized under 
applicable statutes and regulations. 
 
Parties must file any requests for exceptions to procedural requirements in writing with the 
State Water Board and must serve such requests on the other parties.  To provide time for 
parties to respond, the hearing officers will rule on procedural requests filed in writing no 
sooner than fifteen days after receiving the request, unless an earlier ruling is necessary to 
avoid disrupting the hearing.  
 

2. SETTLEMENTS:  In water right enforcement hearings, a State Water Board staff member or 
team prosecutes an alleged violation.  In such enforcement cases, the prosecution and a 
party who is the subject of the proposed enforcement action may at their discretion engage 
in private settlement discussions, or may include any other persons in those discussions.  
Although other persons may be authorized to participate in the hearing as parties, such a 
designation does not constitute a ruling that those persons must be allowed to engage in 
any settlement discussions between the prosecution and the party against whom the agency 
action is directed.  The consent of other parties is not required before the State Water 
Board, or the Executive Director under State Water Board Resolution No. 2012-0061, can 
approve a proposed settlement agreement between the prosecution and a party subject to a 
proposed enforcement action.  However, all parties will be given the opportunity to comment 
on any settlement submitted to the State Water Board or the Executive Director for approval.  

 
 In non-enforcement hearings involving an unresolved protest between a protestant and a 

water right applicant or petitioner, those persons will be designated as parties in the hearing. 
(Cal. Code Regs., tit. 23, § 648.1, subd. (b).)  Other persons who file a Notice of Intent to 
Appear in the hearing, may also be designated as parties.  In such cases, the parties whose 
dispute originates the action may at their discretion meet privately to engage in settlement 
discussions, or may include other persons.  If the original parties resolve the dispute, the 
hearing officers will determine whether or not to continue the hearing, after allowing all 
remaining parties the opportunity to comment on any proposed settlement.  The Executive 
Director or the State Water Board may approve a settlement in the absence of a hearing, 
notwithstanding the lack of consent of parties besides the protestant and the applicant or 
petitioner. 
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3. PARTIES:  The current parties to the hearing are Byron-Bethany Irrigation District; and 
the prosecution team for the State Water Board.  Additional parties may be designated in 
accordance with the procedures for this hearing.  Except as may be decided by specific 
rulings of the hearing officers, any person or entity who timely files a Notice of Intent to 
Appear indicating the desire to participate beyond presenting a policy statement shall be 
designated as a party.  The hearing officers may impose limitations on a party’s 
participation. (Gov. Code, § 11440.50, subd. (c).)  Persons or entities who do not file a 
timely Notice of Intent to Appear may be designated as parties at the discretion of the 
hearing officers, for good cause shown, and subject to appropriate conditions as determined 
by the hearing officers. Except as specifically provided in this notice or by ruling of the 
hearing officers, only parties will be allowed to present evidence. 

 
4. INTERESTED PERSONS:  Pursuant to California Code of Regulations, title 23, 

section 648.1, subdivision (d), the State Water Board will provide an opportunity for 
presentation of non-evidentiary policy statements or comments by interested persons who 
are not designated as parties.  A person or entity that appears and presents only a policy 
statement is not a party and will not be allowed to make objections, offer evidence, conduct 
cross-examination, make legal argument or otherwise participate in the evidentiary hearing.  
Interested persons will not be added to the service list and will not receive copies of written 
testimony or exhibits from the parties, but may access hearing documents at the website 
listed in the hearing notice. 

 
Policy statements are subject to the following provisions in addition to the requirements 
outlined in regulation. (Cal. Code Regs., tit. 23, § 648.1, subd. (d).)  
 
a. Policy statements are not subject to the pre-hearing requirements for testimony or 

exhibits, except that interested persons are requested to file a Notice of Intent to Appear, 
indicating clearly an intent to make a policy statement only.  

 
b.  The State Water Board requests that policy statements be provided in writing before 

they are presented.  Please see section 7, for details regarding electronic submittal of 
policy statements. 

 
5. NOTICE OF INTENT TO APPEAR:  Persons and entities who seek to participate as parties 

in this hearing must file either an electronic copy or a paper copy of a Notice of Intent to 
Appear, which must be received by the State Water Board no later than the deadline 
prescribed in the Hearing Notice.  Failure to submit a Notice of Intent to Appear in a timely 
manner may be interpreted by the State Water Board as intent not to appear.  If BBID fails 
to submit a Notice of Intent to Appear by the deadline specified in this notice, the 
State Water Board will deem the request for a hearing regarding the administrative 
civil liability complaint to be withdrawn, and administrative civil liability may be 
imposed without further notice.  Similarly, if BBID withdraws its request, 
administrative civil liability may be imposed without further notice. 

 
Any faxed or emailed Notices of Intent to Appear must be followed by a mailed or delivered 
hard copy with an original signature. 
 
Interested persons who will not be participating as parties, but instead presenting only  
non-evidentiary policy statements should also file a Notice of Intent to Appear.  
 

 The Notice of Intent to Appear must state the name and address of the participant.  Except 
for interested persons who will not be participating as parties, the Notice of Intent to Appear 
must also include:  (1) the name of each witness who will testify on the party’s behalf;  
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(2) a brief description of each witness’ proposed testimony; and (3) an estimate of the time 
(not to exceed the total time limit for oral testimony described in section 9, below) that the 
witness will need to present a brief oral summary of his or her prior-submitted written 
testimony. (See section 6, below.)  Parties who do not intend to present a case-in-chief but 
wish to cross-examine witnesses or present rebuttal should so indicate on the Notice of 
Intent to Appear.1  Parties who decide not to present a case-in-chief after having submitted a 
Notice of Intent to Appear should notify the State Water Board and the other parties as soon 
as possible. 

 
Parties who are not willing to accept electronic service of hearing documents should check 
the appropriate box on the Notice of Intent to Appear. (See section 7, below.) 
 
The State Water Board will mail a service list of parties to each person who has submitted a 
Notice of Intent to Appear.  The service list will indicate if any party is unwilling to accept 
electronic service.  If there is any change in the hearing schedule, only those parties on the 
service list, and interested persons that have filed a Notice of Intent to Appear expressing 
their intent to present a policy statement only, will be informed of the change. 
 

6. WRITTEN TESTIMONY AND OTHER EXHIBITS:  Exhibits include written testimony, 
statements of qualifications of expert witnesses, and other documents to be used as 
evidence.  Each party proposing to present testimony on factual or other evidentiary matters 
at the hearing shall submit such testimony in writing.2  Written testimony shall be designated 
as an exhibit, and must be submitted with the other exhibits.  Oral testimony that goes 
beyond the scope of the written testimony may be excluded.  A party who proposes to offer 
expert testimony must submit an exhibit containing a statement of the expert witness’s 
qualifications.  
 
Each party shall submit to the State Water Board three (3) paper copies and one electronic 
copy of each of its exhibits.  With its exhibits, each party must submit a completed Exhibit 
Identification Index.  Each party shall also serve a copy of each exhibit and the exhibit index 
on every party on the service list.  A statement of service with manner of service indicated 
shall be filed with each party’s exhibits. 
  
The exhibits and indexes for this hearing, and a statement of service, must be received by 
the State Water Board and served on the other parties no later than the deadline 
prescribed in the Hearing Notice.  The State Water Board may interpret failure to timely 
submit such documents as a waiver of party status. 
  
All hearing documents that are timely received will be posted on the hearings program 
webpage identified in the hearing notice.  
 
The following requirements apply to exhibits:  
 

 a. Exhibits based on technical studies or models shall be accompanied by sufficient 
information to clearly identify and explain the logic, assumptions, development, and 
operation of the studies or models. 

                                                
1 A party is not required to present evidence as part of a case-in-chief. Parties not presenting evidence as part of a 
case-in-chief will be allowed to participate through opening statements, cross-examination, and rebuttal, and may 
also present closing statements or briefs, if the hearing officers allow these in the hearing. 
2 The hearing officers may make an exception to this rule if the witness is adverse to the party presenting the 
testimony and is willing to testify only in response to a subpoena or alternative arrangement.   
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b. The hearing officers have discretion to receive into evidence by reference relevant, 
otherwise admissible, public records of the State Water Board and documents or other 
evidence that have been prepared and published by a public agency, provided that the 
original or a copy was in the possession of the State Water Board before the notice of 
the hearing is issued. (Cal. Code Regs., tit. 23, § 648.3.)  A party offering an exhibit by 
reference shall advise the other parties and the State Water Board of the titles of the 
documents, the particular portions, including page and paragraph numbers, on which the 
party relies, the nature of the contents, the purpose for which the exhibit will be used 
when offered in evidence, and the specific file folder or other exact location in the State 
Water Board’s files where the document may be found. 

 
 c.  A party seeking to enter in evidence as an exhibit a voluminous document or database 

may so advise the other parties prior to the filing date for exhibits, and may ask them to 
respond if they wish to have a copy of the exhibit. If a party waives the opportunity to 
obtain a copy of the exhibit, the party sponsoring the exhibit will not be required to 
provide a copy to the waiving party.  Additionally, with the permission of the hearing 
officers, such exhibits may be submitted to the State Water Board solely in electronic 
form, using a file format readable by Microsoft Office 2003 software. 

 
 d. Exhibits that rely on unpublished technical documents will be excluded unless the 

unpublished technical documents are admitted as exhibits. 
 
 e. Parties submitting large format exhibits such as maps, charts, and other graphics shall 

provide the original for the hearing record in a form that can be folded to 8 ½ x 11 
inches.  Alternatively, parties may supply, for the hearing record, a reduced copy of a 
large format original if it is readable.  

 
7. ELECTRONIC SUBMISSIONS: To expedite the exchange of information, reduce paper use, 

and lower the cost of participating in the hearing, participants are encouraged to submit 
hearing documents to the State Water Board in electronic form and parties are encouraged 
to agree to electronic service. 
 
Any documents submitted or served electronically must be in Adobe Portable Document 
Format (PDF), except for Exhibit Identification Indexes, which may be in a format supported 
by Microsoft Excel or Word. Electronic submittals to the State Water Board of documents 
less than 11 megabytes in total size (incoming mail server attachment limitation) may be 
sent via electronic mail to: wrhearing@waterboards.ca.gov with a subject of  
“BBID ACL Hearing”.  Electronic submittals to the State Water Board of documents greater 
than 11 megabytes in total size should be submitted on a compact disc (CD).  Each 
electronically submitted exhibit must be saved as a separate PDF file, with the name in 
lower case lettering.  
 

8. PRE-HEARING CONFERENCE:  At the hearing officers’ discretion, a pre-hearing 
conference may be conducted before the proceeding to discuss the scope of the hearing, 
the status of any protests, and any other appropriate procedural issues.  

 
9. ORDER OF PROCEEDING:  Hearing officers will follow the Order of Proceedings specified 

in California Code of Regulations, title 23, section 648.5. Participants should take note of the 
following additional information regarding the major hearing events. The time limits specified 
below may be changed by the hearing officers, for good cause.  

 

BBID Exh. 302

mailto:wrhearing@waterboards.ca.gov


 

5 

a. Policy Statements Within the Evidentiary Hearing:  Policy statements will be heard at 
the start of the hearing, before the presentation of cases-in-chief. Oral summaries of the 
policy statements will be limited to five (5) minutes or such other time as established by 
the hearing officers. 

b. Presentation of Cases-In-Chief:  Each party who so indicates on a Notice of Intent to 
Appear may present a case-in-chief addressing the key issues identified in the hearing 
notice.  The case-in-chief will consist of any opening statement, oral testimony, 
introduction of exhibits, and cross-examination of the party’s witnesses.  The hearing 
officers may allow redirect examination and recross examination.  The hearing officers 
will decide whether to accept the party’s exhibits into evidence upon a motion of the 
party after completion of the case-in-chief.  
 

i. Opening Statements:  At the beginning of a case-in-chief, the party or the party’s 
attorney may make an opening statement briefly and concisely stating the objectives 
of the case-in-chief, the major points that the proposed evidence is intended to 
establish, and the relationship between the major points and the key issues.  Oral 
opening statements will be limited to (20) minutes per party.  A party may submit a 
written opening statement before the hearing or during the hearing, prior to their 
case-in-chief.  Any policy-oriented statements by a party should be included in the 
opening statement. 

 
ii. Oral Testimony:  All witnesses presenting testimony shall appear at the hearing. 

Before testifying, witnesses shall swear or affirm that the written and oral testimony 
they will present is true and correct.  Written testimony shall not be read into the 
record.  Written testimony affirmed by the witness is direct testimony.  Witnesses will 
be allowed up to (20) minutes to summarize or emphasize their written testimony on 
direct examination. Each party will be allowed up to one (1) hour total to present all 
of its direct testimony.3 

 
iii. Cross-Examination:  Cross-examination of a witness will be permitted on the 

party’s written submittals, the witness’ oral testimony, and other relevant matters not 
covered in the direct testimony. (Gov. Code, § 11513, subd. (b).)  If a party presents 
multiple witnesses, the hearing officers will decide whether the party’s witnesses will 
be cross-examined as a panel.  Cross-examiners initially will be limited to one (1) 
hour per witness or panel of witnesses.  The hearing officers have discretion to allow 
additional time for cross-examination if there is good cause demonstrated in an offer 
of proof.  Ordinarily, only a party or the party’s representative will be permitted to 
examine a witness, but the hearing officers may allow a party to designate a person 
technically qualified in the subject being considered to examine a witness.  

 
iv. Redirect and Recross Examination:  Redirect examination may be allowed at the 

discretion of the hearing officers.  Any redirect examination and recross examination 
permitted will be limited to the scope of the cross-examination and the redirect 
examination, respectively.  The hearing officers may establish time limits for any 
permitted redirect and recross examination.  

 

                                                
3 The hearing officers may, for good cause, approve a party’s request for additional time to present direct testimony 
during the party’s case-in-chief. The hearing officers may allow additional time for the oral direct testimony of the 
witness if the witness is adverse to the party presenting the testimony and the hearing officers are satisfied that the 
party could not produce written direct testimony for the witness.   
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v. Questions by State Water Board and Staff:  State Water Board members and staff 
may ask questions at any time and may cross-examine any witness.  

 
c. Rebuttal:  After all parties have presented their cases-in-chief and their witnesses have 

been cross-examined, the hearing officers will allow parties to present rebuttal evidence.  
Rebuttal evidence is new evidence used to rebut evidence presented by another party. 

 
Rebuttal testimony and exhibits need not be submitted prior to the hearing, although the 
hearing officers may require submittal of rebuttal testimony and exhibits before they are 
presented in order to improve hearing efficiency.  Rebuttal evidence is limited to 
evidence that is responsive to evidence presented in connection with another party's 
case-in-chief, and it does not include evidence that should have been presented during 
the case-in-chief of the party submitting rebuttal evidence.  It also does not include 
repetitive evidence.  Cross-examination of rebuttal evidence will be limited to the scope 
of the rebuttal evidence. 
 

d. Closing Statements and Legal Arguments:  At the close of the hearing or at other 
times, if appropriate, the hearing officers may allow oral closing statements or legal 
arguments or set a schedule for filing legal briefs or written closing statements.  If the 
hearing officers authorize the parties to file briefs, three copies of each brief shall be 
submitted to the State Water Board, and one copy shall be served on each of the other 
participants on the service list.  A party shall not attach a document of an evidentiary 
nature to a brief unless the document is already in the evidentiary hearing record or is 
the subject of an offer into evidence made at the hearing.  

 
10. EX PARTE CONTACTS:  During the pendency of this proceeding, commencing no later 

than the issuance of the Notice of Hearing, there shall be no ex parte communications with 
State Water Board members or State Water Board hearing team staff and supervisors, 
regarding substantive or controversial procedural issues within the scope of the proceeding. 
(Gov. Code, §§ 11430.10-11430.80.)  Any communications regarding potentially 
substantive or controversial procedural matters, including but not limited to 
evidence, briefs, and motions, must demonstrate that all parties were served and the 
manner of service.  Parties may accomplish this by submitting a proof of service or by 
other verification, such as correct addresses in an electronic-mail carbon copy list, or a list of 
the parties copied and addresses in the carbon copy portion of a letter. Communications 
regarding non-controversial procedural matters are permissible and should be directed to 
staff on the hearing team, not State Water Board members. (Gov. Code, § 11430.20, subd. 
(b).) A document regarding ex parte communications entitled "Ex Parte Questions and 
Answers" is available upon request or from our website at: 
http://www.waterboards.ca.gov/laws_regulations/docs/exparte.pdf.  

 
11. RULES OF EVIDENCE:  Evidence will be admitted in accordance with Government Code 

section 11513. Hearsay evidence may be used to supplement or explain other evidence, but 
over timely objection shall not be sufficient in itself to support a finding unless it would be 
admissible over objection in a civil action. 
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NOTICE OF INTENT TO APPEAR 
 
________________________________ plans to participate in the water right hearing regarding 
(name of party or participant) 
 

Administrative Civil Liability 
against 

Byron-Bethany Irrigation District 
 

scheduled to commence 
Wednesday, October 28, 2015 and continue, if necessary, 

on October 29 and 30, 2015 
at 9:00 a.m. 

 
1) Check only one (1) of the following: 
☐ I/we intend to present a policy statement only. 
☐ I/we intend to participate by cross-examination or rebuttal only. 
☐ I/we plan to call the following witnesses to testify at the hearing. (Fill in the Following Table) 
 

NAME SUBJECT OF PROPOSED TESTIMONY ESTIMATED 
LENGTH OF 

DIRECT 
TESTIMONY 

 

EXPERT 
WITNESS 
(YES/NO) 

 

    
    
    
    
    

(If more space is required, please add additional pages or use reverse side.) 
 
2) Fill in the following information of the Participant, Party, Attorney, or Other 
Representative: 
 
Name (Print): _________________________________________________________________ 
 
Mailing 
Address: ____________________________________________________________________ 
 
____________________________________________________________________________ 
 
Phone Number:  (     )                                                 . Fax Number:  (      )__________________ 
 
E-mail: ______________________________________________________________________ 
 
Optional: 

☐ I/we decline electronic service of hearing-related materials. 
 
Signature: _________________________________________ Dated: ____________________
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    Page  ____ of ____ 
Exhibit Identification Index 

 
Administrative Civil Liability 

against 
Byron-Bethany Irrigation District 

 
scheduled to commence 

Wednesday, October 28, 2015 and continue, if necessary, 
on October 29 and 30, 2015 

at 9:00 a.m. 
 

PARTICIPANT:  ________________________________________________ 
 

Exhibit 
Identification 

Number 
Exhibit Description Status of Evidence 

(for Hearing Team use Only) 

  Introduced Accepted By Official 
Notice 
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·1· ·relates to BBID?

·2· ·A· · · All of them went into decision-making.

·3· ·Q· · · And what about for West Side Irrigation

·4· ·District?

·5· ·A· · · West Side received the May 1st notice because

·6· ·they were in the Delta downstream of Mossdale

·7· ·Bridge, so they received a May 1st notice.

·8· ·Q· · · And which supply and demand analysis supported

·9· ·your curtailment recommendation for the May 1st notice?

10· ·A· · · Again, it would be a combination one but I

11· ·can't aim at a particular one.

12· ·Q· · · I haven't asked you any questions specific to

13· ·the two pending enforcement actions yet today.· What

14· ·actions have you taken with regard to the West Side

15· ·enforcement action?

16· · · · · MR. CARRIGAN:· Overbroad.· Vague and ambiguous.

17· · · · · THE WITNESS:· I signed those enforcement

18· ·actions.

19· ·Q· · · BY MS. SPALETTA:· Do you consider yourself part

20· ·of the Prosecution Team for the West Side Irrigation

21· ·District's enforcement action?

22· ·A· · · Since I signed it, I would be part of the

23· ·Prosecution Team because I'm signing the order.

24· ·Q· · · And what work did you do to support the findings

25· ·for the order that you signed?
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·1· ·that I could find in the Board's records?

·2· ·A· · · We can supply you with a copy of the

·3· ·delegation document and of the redelegation

·4· ·document.· Whether it is a Board order or an

·5· ·Executive Director -- because the water code gives

·6· ·him the authority, the Executive Director the

·7· ·authority.· He is doing the redelegation or he is

·8· ·doing the delegation.· And then it is being

·9· ·redelegated again.

10· ·Q· · · Okay.· So did you make -- other than signing the

11· ·draft enforcement documents, did you make any decisions

12· ·related to enforcement?

13· · · · · MR. CARRIGAN:· Overbroad.· Vague.

14· · · · · THE WITNESS:· I make the decisions whether to

15· ·issue it or not.

16· ·Q· · · BY MR. KELLY:· And so in making those decisions,

17· ·was it your view that people were diverting illegally if

18· ·there was insufficient water available or were they

19· ·diverting illegally if they diverted after having

20· ·received the notice from the Board?

21· · · · · MR. CARRIGAN:· Incomplete hypothetical.· Calls

22· ·for a legal conclusion.

23· · · · · THE WITNESS:· The enforcement actions are based

24· ·on unauthorized diversions.

25· ·Q· · · BY MR. KELLY:· And what makes the diversion

usantos-aguirre
Line

usantos-aguirre
Line

usantos-aguirre
Line
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·1· · · · · I've also had discussions with other

·2· ·colleagues in state governments and other

·3· ·constituents outside of state government.

·4· ·Q· · · What about counsel of the State Board?· Which

·5· ·counsel?

·6· ·A· · · So I've had discussions about that with Andy

·7· ·Sawyer, Michael Lauffer.· I can't remember

·8· ·specifically carrying on that discussion with Andrew

·9· ·but he would have naturally been involved in some of

10· ·those broader discussions, I would think.

11· ·Q· · · Are you a member of the West Side Irrigation

12· ·District's Prosecution Team?

13· ·A· · · Yes.

14· ·Q· · · Are you a member of the BBID's Prosecution Team?

15· ·A· · · I think I am as a result of having been

16· ·exposed to information.· I have been advised or

17· ·instructed to refrain from discussions with the

18· ·hearing side.

19· ·Q· · · And is Mr. Andy Sawyer part of the Prosecution

20· ·Team for West Side?

21· · · · · MR. CARRIGAN:· Calls for speculation.

22· · · · · THE WITNESS:· I don't know.

23· ·Q· · · BY MS. SPALETTA:· What about Mr. Lauffer?

24· ·A· · · I don't know.

25· · · · · MR. CARRIGAN:· Same.
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·1· ·him not to answer.· I think that infringes on the

·2· ·attorney-client communication.· The topic is the subject

·3· ·matter of the communication.· So I'm going to instruct

·4· ·not to answer.

·5· ·Q· · · BY MR. KELLY:· Did you ever discuss the

·6· ·substance of the Delta pool theory with the chair of the

·7· ·State Water Board?

·8· ·A· · · Yes.

·9· ·Q· · · Tell me about that conversation.

10· ·A· · · It was in the nature of my describing to her

11· ·what I viewed as the unsettled law around the Delta

12· ·pool theory, and some of the arguments on either

13· ·side that I thought needed to be determined and

14· ·adjudicated; and that the State Board's and my own

15· ·administration of water rights in the Delta would be

16· ·significantly advantaged if the issues and the

17· ·substantive law around the Delta pool could be

18· ·determined.

19· ·Q· · · Have you ever had a substantive conversation

20· ·with any other board member besides the chair?

21· ·A· · · Yes.

22· ·Q· · · All of the board members?

23· ·A· · · Yes.

24· ·Q· · · Individually or in group meetings?

25· ·A· · · Primarily individually.· I have discussed it
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·1· ·in open session, and it was also discussed during a

·2· ·performance review which was done in closed session

·3· ·with all the board members present.

·4· ·Q· · · Now I'm going to switch topics.

·5· · · · · You talked with Ms. Spaletta about the April

·6· ·outreach meeting at EPA with respect to, I think it was,

·7· ·supply and demand, the supply and demand analysis.  I

·8· ·don't want to misstate that, but do you recall that

·9· ·conversation?

10· ·A· · · Yes.

11· ·Q· · · You said that you had the meeting with Delta

12· ·interests or representatives.· Was it a publicly-noticed

13· ·meeting, do you know?

14· ·A· · · I believe that outreach meeting was an

15· ·invitation.· The invitations went out.· Some of

16· ·those invitations went to people who communicated

17· ·them more broadly.· And, you know, a number of

18· ·people showed up.· It wasn't exclusive but I don't

19· ·think it was publicly noticed.

20· ·Q· · · Do you know whether BBID was invited to that

21· ·meeting?

22· ·A· · · I do not know.

23· ·Q· · · You talked with Ms. Spaletta a little bit about

24· ·the temporary urgency change petitions.· That was in the

25· ·context of an email, one of the email exhibits.· Are you
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GOVERNOR BROWN ISSUES EXECUTIVE ORDER TO REDOUBLE STATE DROUGHT
ACTIONS

4­25­2014

LOS ANGELES ­ With California's driest months ahead, Governor Edmund G. Brown Jr. today issued
an executive order to strengthen the state's ability to manage water and habitat effectively in drought
conditions and called on all Californians to redouble their efforts to conserve water.

"The driest months are still to come in California and extreme drought conditions will get worse," said
Governor Brown. "This order cuts red tape to help get water to farmers more quickly, ensure
communities have safe drinking water, protect vulnerable species and prepare for an extreme fire
season. I call on every city, every community, every Californian to conserve water in every way
possible."

In January, the Governor declared a drought state of emergency. Since then, state water officials say
that reservoirs, rainfall totals and the snowpack remain critically low. Current electronic readings show
the snowpack's statewide water content at just 16 percent of average.

In the order, Governor Brown directs the Department of Water Resources and the State Water
Resources Control Board to expedite approvals of voluntary water transfers to assist farmers. He also
directs the California Department of Fish and Wildlife to accelerate monitoring of drought impacts on
winter­run Chinook salmon in the Sacramento River and its tributaries, and to execute habitat
restoration projects that will help fish weather the on­going drought.

To respond to the increased threat of wildfire season, the order streamlines contracting rules for the
Governor's Office of Emergency Services and CALFIRE for equipment purchases and enables
landowners to quickly clear brush and dead, dying or diseased trees that increase fire danger.

The order also calls on Californians and California businesses to take specific actions to avoid wasting
water, including limiting lawn watering and car washing; recommends that schools, parks and golf
courses limit the use of potable water for irrigation; and asks that hotels and restaurants give
customers options to conserve water by only serving water upon request and other measures. The
order also prevents homeowner associations from fining residents that limit their lawn watering and
take other conservation measures.

The order provides a limited waiver of the California Environmental Quality Act for several actions that
will limit harm from the drought. This waiver will enable these urgently needed actions to take place
quickly and will remain in place through the end of 2014.

Last December, the Governor formed a Drought Task Force to closely manage precious water
supplies, to expand water conservation wherever possible and to quickly respond to emerging drought
impacts throughout the state. In May 2013, Governor Brown issued an Executive Order to direct state
water officials to expedite the review and processing of voluntary transfers of water.

Governor Brown has called on all Californians to reduce their water use by 20 percent ­ visit
SaveOurH2O.org to find out how everyone can do their part, and visit Drought.CA.Gov to learn more
about how California is dealing with the effects of the drought.

The text of the executive order is below:

A PROCLAMATION OF A CONTINUED STATE OF EMERGENCY

WHEREAS on January 17, 2014, I proclaimed a State of Emergency to exist in the State of California
due to severe drought conditions; and 

WHEREAS state government has taken expedited actions as directed in that Proclamation to minimize
harm from the drought; and

WHEREAS California's water supplies continue to be severely depleted despite a limited amount of
rain and snowfall since January, with very limited snowpack in the Sierra Nevada mountains,
decreased water levels in California's reservoirs, and reduced flows in the state's rivers; and 

WHEREAS drought conditions have persisted for the last three years and the duration of this drought
is unknown; and 

WHEREAS the severe drought conditions continue to present urgent challenges: water shortages in
communities across the state, greatly increased wildfire activity, diminished water for agricultural
production, degraded habitat for many fish and wildlife species, threat of saltwater contamination of
large fresh water supplies conveyed through the Sacramento­San Joaquin Bay Delta, and additional
water scarcity if drought conditions continue into 2015; and 

WHEREAS additional expedited actions are needed to reduce the harmful impacts from the drought as
the state heads into several months of typically dry conditions; and 
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WHEREAS the magnitude of the severe drought conditions continues to present threats beyond the
control of the services, personnel, equipment, and facilities of any single local government and require
the combined forces of a mutual aid region or regions to combat; and

WHEREAS under the provisions of section 8558(b) of the Government Code, I find that conditions of
extreme peril to the safety of persons and property continue to exist in California due to water shortage
and drought conditions with which local authority is unable to cope; and

WHEREAS under the provisions of section 8571 of the Government Code, I find that strict compliance
with the various statutes and regulations specified in this proclamation would prevent, hinder, or delay
the mitigation of the effects of the drought.

NOW, THEREFORE, I, EDMUND G. BROWN JR., Governor of the State of California, in accordance
with the authority vested in me by the Constitution and statutes of the State of California, including the
Emergency Services Act and in particular Government Code section 8567, do hereby issue this
Executive Order, effective immediately, to mitigate the effects of the drought conditions upon the
people and property within the State of California. 

IT IS HEREBY ORDERED THAT:

1. The orders and provisions contained in Proclamation No. 1­17­2014, dated January 17, 2014,
remain in full force and effect except as modified herein.

2. The Department of Water Resources and the State Water Resources Control Board (Water Board)
will immediately and expeditiously process requests to move water to areas of need, including requests
involving voluntary water transfers, forbearance agreements, water exchanges, or other means. If
necessary, the Department will request that the Water Board consider changes to water right permits to
enable such voluntary movements of water.

3. Recognizing the tremendous importance of conserving water during this drought, all California
residents should refrain from wasting water:
a. Avoid using water to clean sidewalks, driveways, parking lots and other hardscapes.
b. Turn off fountains and other decorative water features unless recycled or grey water is available.
c. Limit vehicle washing at home by patronizing local carwashes that use recycled water.
d. Limit outdoor watering of lawns and landscaping to no more than two times a week.

Recreational facilities, such as city parks and golf courses, and large institutional complexes, such as
schools, business parks and campuses, should immediately implement water reduction plans to reduce
the use of potable water for outdoor irrigation.

Commercial establishments such as hotel and restaurants should take steps to reduce water usage
and increase public awareness of the drought through measures such as offering drinking water only
upon request and providing customers with options to avoid daily washing of towels or sheets. 

Professional sports facilities, such as basketball arenas, football, soccer, and baseball stadiums, and
hockey rinks should reduce water usage and increase public awareness of the drought by reducing the
use of potable water for outdoor irrigation and encouraging conservation by spectators.

The Water Board shall direct urban water suppliers that are not already implementing drought
response plans to limit outdoor irrigation and other wasteful water practices such as those identified in
this Executive Order. The Water Board will request by June 15 an update from urban water agencies
on their actions to reduce water usage and the effectiveness of these efforts. The Water Board is
directed to adopt emergency regulations as it deems necessary, pursuant to Water Code section
1058.5, to implement this directive.

Californians can learn more about conserving water from the Save Our Water campaign
(SaveOurH2O.org).

4. Homeowners Associations (commonly known as HOAs) have reportedly fined or threatened to fine
homeowners who comply with water conservation measures adopted by a public agency or private
water company. To prevent this practice, pursuant to Government Code section 8567, I order that any
provision of the governing document, architectural or landscaping guidelines, or policies of a common
interest development will be void and unenforceable to the extent it has the effect of prohibiting
compliance with the water­saving measures contained in this directive, or any conservation measure
adopted by a public agency or private water company, any provision of Division 4, Part 5 (commencing
with section 4000) of the Civil Code notwithstanding.

5. All state agencies that distribute funding for projects that impact water resources, including
groundwater resources, will require recipients of future financial assistance to have appropriate
conservation and efficiency programs in place.

6. The Department of Fish and Wildlife will immediately implement monitoring of winter­run Chinook
salmon in the Sacramento River and its tributaries, as well as several runs of salmon and species of
smelt in the Delta as described in the April 8, 2014 Drought Operations Plan.

7. The Department of Fish and Wildlife will implement projects that respond to drought conditions
through habitat restoration and through water infrastructure projects on property owned or managed by
the Department of Fish and Wildlife or the Department of Water Resources for the benefit of fish and
wildlife impacted by the drought.

8. The Department of Fish and Wildlife will work with other state and federal agencies and with
landowners in priority watersheds to protect threatened and endangered species and species of
special concern and maximize the beneficial uses of scarce water supplies, including employment of
voluntary agreements to secure instream flows, relocation of members of those species, or through
other measures.

9. The Department of Water Resources will expedite the consideration and, where appropriate, the
implementation, of pump­back delivery of water through the State Water Project on behalf of water
districts. 

10. The Water Board will adopt statewide general waste discharge requirements to facilitate the use of
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treated wastewater that meets standards set by the Department of Public Health, in order to reduce
demand on potable water supplies.

11. The Department of Water Resources will conduct intensive outreach and provide technical
assistance to local agencies in order to increase groundwater monitoring in areas where the drought
has significant impacts, and develop updated contour maps where new data becomes available in
order to more accurately capture changing groundwater levels. The Department will provide a public
update by November 30 that identifies groundwater basins with water shortages, details remaining
gaps in groundwater monitoring, and updates its monitoring of land subsidence and agricultural land
fallowing.

12. The California Department of Public Health, the Office of Emergency Services, and the Office of
Planning and Research will assist local agencies that the Department of Public Health has identified as
vulnerable to acute drinking water shortages in implementing solutions to those water shortages.

13. The Department of Water Resources and the Water Board, in coordination with other state
agencies, will provide appropriate assistance to public agencies or private water companies in
establishing temporary water supply connections to mitigate effects of the drought.

14. For the protection of health, safety, and the environment, CAL FIRE, the Office of Emergency
Services, the Department of Water Resources, and the Department of Public Health, where
appropriate, may enter into contracts and arrangements for the procurement of materials, goods, and
services necessary to quickly mitigate the effects of the drought.

15. Pursuant to the drought legislation I signed into law on March 1, 2014, by July 1, 2014, the
California Department of Food and Agriculture, in consultation with the Department of Water
Resources and Water Board, will establish and implement a program to provide financial incentives to
agricultural operations to invest in water irrigation treatment and distribution systems that reduce water
and energy use, augment supply, and increase water and energy efficiency in agricultural applications. 

16. To assist landowners meet their responsibilities for removing dead, dying and diseased trees and
to help landowners clear other trees and plants close to structures that increase fire danger, certain
noticing requirements are suspended for these activities. Specifically, the requirement that any person
who conducts timber operations pursuant to the exemptions in Title 14, California Code of Regulations
sections 1038 (b) and (c) submit notices to CAL FIRE under the provisions of Title 14, California Code
of Regulations, section 1038.2 is hereby suspended. Timber operations pursuant to sections 1038(b)
and (c) may immediately commence operations upon submission of the required notice to CAL FIRE
and without a copy of the Director's notice of acceptance at the operating site. All other provisions of
these regulations will remain in effect.

17. The Water Board will adopt and implement emergency regulations pursuant to Water Code section
1058.5, as it deems necessary to prevent the waste, unreasonable use, unreasonable method of use,
or unreasonable method of diversion of water, to promote water recycling or water conservation, and to
require curtailment of diversions when water is not available under the diverter's priority of right.

18. In order to ensure that equipment and services necessary for drought response can be procured
quickly, the provisions of the Government Code and the Public Contract Code applicable to state
contracts, including, but not limited to, advertising and competitive bidding requirements, are hereby
suspended for directives 7 and 14. Approval by the Department of Finance is required prior to the
execution of any contract entered into pursuant to these directives.

19. For several actions called for in this proclamation, environmental review required by the California
Environmental Quality Act is suspended to allow these actions to take place as quickly as possible.
Specifically, for actions taken by state agencies pursuant to directives 2, 3, 6¬­10, 13, 15, and 17, for
all actions taken pursuant to directive 12 when the Office of Planning and Research concurs that local
action is required, and for all necessary permits needed to implement these respective actions, Division
13 (commencing with section 21000) of the Public Resources Code and regulations adopted pursuant
to that Division are hereby suspended. The entities implementing these directives will maintain on their
websites a list of the activities or approvals for which these provisions are suspended. This suspension
and that provided in paragraph 9 of the January 17, 2014 Proclamation will expire on December 31,
2014, except that actions started prior to that date shall not be subject to Division 13 for the time
required to complete them.

20. For several actions called for in this proclamation, certain regulatory requirements of the Water
Code are suspended to allow these actions to take place as quickly as possible. Specifically, for
actions taken pursuant to directive 2, section 13247 of the Water Code is suspended. The 30­day
comment period provided in section 1726(f) of the Water Code is also suspended for actions taken
pursuant to directive 2, but the Water Board will provide for a 15­day comment period. For actions
taken by state agencies pursuant to directives 6 and 7, Chapter 3 of Part 3 (commencing with section
85225) of the Water Code is suspended. The entities implementing these directives will maintain on
their websites a list of the activities or approvals for which these provisions are suspended.

I FURTHER DIRECT that as soon as hereafter possible, this Proclamation shall be filed in the Office of
the Secretary of State and that widespread publicity and notice be given to this Proclamation. 

IN WITNESS WHEREOF I have hereunto set my hand and caused the Great Seal of the State of
California to be affixed this 25th day of April, 2014

__________
EDMUND G. BROWN JR.
Governor of California

ATTEST:

__________________________________
DEBRA BOWEN
Secretary of State

###
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~=======================================================~ 

~xccuti\lc :Bcpertmcnt 
~tote of ~lifornia 

EXECUTIVE ORDER B-29-15 

WHEREAS on January 17, 2014, I proclaimed a State of Emergency to exist 
throughout the State of California due to severe drought conditions; and 

WHEREAS on April 25, 2014, I proclaimed a Continued State of Emergency 
to exist throughout the State of California due to the ongoing drought; and 

WHEREAS California's water supplies continue to be severely depleted 
despite a limited amount of rain and snowfall this winter, with record low snowpack 
in the Sierra Nevada mountains, decreased water levels in most of California's 
reservoirs, reduced flows in the state's rivers and shrinking supplies in underground 
water basins; and 

WHEREAS the severe drought conditions continue to present urgent 
challenges including: drinking water shortages in communities across the state, 
diminished water for agricultural production, degraded habitat for many fish and 
wildlife species, increased wildfire risk, and the threat of saltwater contamination to 
fresh water supplies in the Sacramento-San Joaquin Bay Delta; and 

WHEREAS a distinct possibility exists that the current drought will stretch into 
a fifth straight year in 2016 and beyond; and 

WHEREAS new expedited actions are needed to reduce the harmful impacts 
from water shortages and other impacts of the drought; and 

WHEREAS the magnitude of the severe drought conditions continues to 
present threats beyond the control of the services, personnel, equipment, and 
facilities of any single local government and require the combined forces of a mutual 
aid region or regions to combat; and 

WHEREAS under the provisions of section 8558(b) of the Government Code, 
I find that conditions of extreme peril to the safety of persons and property continue 
to exist in California due to water shortage and drought conditions with which local 
authority is unable to cope; and 

WHEREAS under the provisions of section 8571 of the California 
Government Code, I find that strict compliance with various statutes and regulations 
specified in this order would prevent, hinder, or delay the mitigation of the effects of 
the drought. 

NOW, THEREFORE, I, EDMUND G. BROWN JR., Governor of the State of 
California, in accordance with the authority vested in me by the Constitution and 
statutes of the State of California, in particular Government Code sections 8567 and 
8571 of the California Government Code, do hereby issue this Executive Order, 
effective immediately. 

~=======================================================~ 



~=======================================================~ 

IT IS HEREBY ORDERED THAT: 

1. The orders and provisions contained in my January 17, 2014 Proclamation, 
my April 25, 2014 Proclamation, and Executive Orders B-26-14 and B-28-14 
remain in full force and effect except as modified herein. 

SAVE WATER 

2. The State Water Resources Control Board (Water Board) shall impose 
restrictions to achieve a statewide 25% reduction in potable urban water 
usage through February 28, 2016. These restrictions will require water 
suppliers to California's cities and towns to reduce usage as compared to the 
amount used in 2013. These restrictions should consider the relative per 
capita water usage of each water suppliers' service area, and require that 
those areas with high per capita use achieve proportionally greater reductions 
than those with low use. The California Public Utilities Commission is 
requested to take similar action with respect to investor-owned utilities 
providing water services. 

3. The Department of Water Resources (the Department) shall lead a statewide 
initiative, in partnership with local agencies, to collectively replace 50 million 
square feet of lawns and ornamental turf with drought tolerant landscapes. 
The Department shall provide funding to allow for lawn replacement programs 
in underserved communities, which will complement local programs already 
underway across the state. 

4. The California Energy Commission, jointly with the Department and the Water 
Board, shall implement a time-limited statewide appliance rebate program to 
provide monetary incentives for the replacement of inefficient household 
devices. 

5. The Water Board shall impose restrictions to require that commercial, 
industrial, and institutional properties, such as campuses, golf courses, and 
cemeteries, immediately implement water efficiency measures to reduce 
potable water usage in an amount consistent with the reduction targets · ·· · 
mandated by Directive 2 of this Executive Order. 

6. The Water Board shall prohibit irrigation with potable water of ornamental turf 
on public street medians. 

7. The Water Board shall prohibit irrigation with potable water outside of newly 
constructed homes and buildings that is not delivered by drip or microspray 
systems. 

~======================================================~ 



~======================================================~ 

8. The Water Board shall direct urban water suppliers to develop rate structures 
and other pricing mechanisms, including but not limited to surcharges, fees, 
and penalties, to maximize water conservation consistent with statewide 
water restrictions. The Water Board is directed to adopt emergency 
regulations, as it deems necessary, pursuant to Water Code section 1058.5 to 
implement this directive. The Water Board is further directed to work with 
state agencies and water suppliers to identify mechanisms that would 
encourage and facilitate the adoption of rate structures and other pricing 
mechanisms that promote water conservation. The California Public Utilities 
Commission is requested to take similar action with respect to investor-owned 
utilities providing water services. 

INCREASE ENFORCEMENT AGAINST WATER WASTE 

9. The Water Board shall require urban water suppliers to provide monthly 
information on water usage, conservation, and enforcement on a permanent 
basis. 

10. The Water Board shall require frequent reporting of water diversion and use 
by water right holders, conduct inspections to determine whether illegal 
diversions or wasteful and unreasonable use of water are occurring, and bring 
enforcement actions against illegal diverters and those engaging in the 
wasteful and unreasonable use of water. Pursuant to Government Code 
sections 8570 and 8627, the Water Board is granted authority to inspect 
property or diversion facilities to ascertain compliance-with water rights laws 
and regulations where there is cause to believe such laws and regulations 
have been violated. When access is not granted by a property owner, the 
Water Board may obtain an inspection warrant pursuant to the procedures set 1 

forth in Title 13 (commencing with section 1822.50) of Part 3 of the Code of 
Civil Procedure for the purposes of conducting an inspection pursuant to this 
directive. 

11. The Department shall update the State Model Water Efficient Landscape 
Ordinance through expedited regulation. This updated Ordinance shall 
increase water efficiency standards for new and existing landscapes through 
more efficient irrigation systems, greywater usage, onsite storm water 
capture, and by limiting the portion of landscapes that can be covered in turf. 
It will also require reporting on the implementation and enforcement of local 
ordinances, with required reports due by December 31, 2015. The 
Department shall provide information on local compliance to the Water Board, 
which shall consider adopting regulations or taking appropriate enforcement 
actions to promote compliance. The Department shall provide technical 
assistance and give priority in grant funding to public agencies for actions 
necessary to comply with local ordinances. 

12. Agricultural water suppliers that supply water to more than 25,000 acres shall 
include in their required 2015 Agricultural Water Management Plans a 
detailed drought management plan that describes. the actions and measures 
the supplier will take to manage water demand during drought. The 
Department shall require those plans to include quantification of water 
supplies and demands for 2013, 2014, and 2015 to the extent data is 
available. The Department will provide technical assistance to water 
suppliers in preparing the plans. 

~~f.l 
U:.,lltlf• 
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~======================================================~ 

13. Agricultural water suppliers that supply water to 10,000 to 25,000 acres of 
irrigated lands shall develop Agricultural Water Management Plans and 
submit the plans to the Department by July 1, 2016. These plans shall 
include a detailed drought management plan and quantification of water 
supplies and demands in 2013, 2014, and 2015, to the extent that data is 
available. The Department shall give priority in grant funding to agricultural 
water suppliers that supply water to 10,000 to 25,000 acres of land for 
development and implementation of Agricultural Water Management Plans. 

14. The Department shall report to Water Board on the status of the Agricultural 
Water Management Plan submittals within one month of receipt of those 
reports. 

15. Local water agencies in high and medium priority groundwater basins shall 
immediately implement all requirements of the California Statewide 
Groundwater Elevation Monitoring Program pursuant to Water Code section 
10933. The Department shall refer noncompliant local water agencies within 
high and medium priority groundwater basins to the Water Board by 
December 31, 2015, which shall consider adopting regulations or taking 
appropriate enforcement to promote compliance. 

16. The California Energy Commission shall adopt emergency regulations 
establishing standards that improve the efficiency of water appliances, 
including toilets, urinals, and faucets available for sale and installation in new 
and existing buildings. 

INVEST IN NEW TECHNOLOGIES 

17. The California Energy Commission, jointly with the Department and the Water 
Board, shall implement a Water Energy Technology (WET) program to deploy 
innovative water management technologies for businesses, residents, 
industries, and agriculture. This program will achieve water and energy 
savings and greenhouse gas reductions by accelerating use of cutting-edge 
technologies such as renewable energy-powered desalination, integrated on­
site reuse systems, water-use monitoring software, irrigation system timing 
and precision technology, and on-farm precision technology. 

STREAMLINE GOVERNMENT RESPONSE 

18. The Office of Emergency Services and the Department of Housing and 
Community Development shall work jointly with counties to provide temporary 
assistance for persons moving from housing units due to a lack of potable 
water who are served by a private well or water utility with less than 15 
connections, and where all reasonable attempts to find a potable water 
source have been exhausted. 

19. State permitting agencies shall prioritize review and approval of water 
infrastructure projects and programs that increase local water supplies, 
including water recycling facilities, reservoir improvement projects, surface 
water treatment plants, desalination plants, stormwater capture, and 
greywater systems. Agencies shall report to the Governor's Office on 
applications that have been pending for longer than 90 days. 

~=======================================================~ 
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20. The Department shall take actions required to plan and, if necessary, 
implement Emergency Drought Salinity Barriers in coordination and 
consultation with the Water Board and the Department of Fish and Wildlife at 
locations within the Sacramento- San Joaquin delta estuary. These barriers 
will be designed to conserve water for use later in the year to meet state and 
federal Endangered Species Act requirements, preserve to the extent 
possible water quality in the Delta, and retain water supply for essential 
human health and safety uses in 2015 and in the future. 

21. The Water Board and the Department of Fish and Wildlife shall immediately 
consider any necessary regulatory approvals for the purpose of installation of 
the Emergency Drought Salinity Barriers. 

22. The Department shall immediately consider voluntary crop idling water 
transfer and water exchange proposals of one year or less in duration that are 
initiated by local public agencies and approved in 2015 by the Department 
subject to the criteria set forth in Water Code section 181 0. 

23. The Water Board will prioritize new and amended safe drinking water permits 
that enhance water supply and reliability for community water systems facing 
water shortages or that expand service connections to include existing 
residences facing water shortages. As the Department of Public Health's 
drinking water program was transferred to the Water Board, any reference to 
the Department of Public Health in any prior Proclamation or Executive Order 
listed in Paragraph 1 is deemed to refer to the Water Board. 

24. The California Department of Forestry and Fire Protection shall launch a 
public information campaign to educate the public on actions they can take to 
help to prevent wildfires including the proper treatment of dead and dying 
trees. Pursuant to Government Code section 8645, $1 .2 million from the State 
Responsibility Area Fire Prevention Fund (Fund 3063) shall be allocated to 
the California Department of Forestry and Fire Protection to carry out this 
directive. 

25. The Energy Commission shall expedite the processing of all applications or 
petitions for amendments to power plant certifications issued by the Energy 
Commission for the purpose of securing alternate water supply necessary for 
continued power plant operation. Title 20, section 1769 of the California 
Code of Regulations is hereby waived for any such petition, and the Energy 
Commission is authorized to create and implement an alternative process to 
consider such petitions. This process may delegate amendment approval 
authority, as appropriate, to the Energy Commission Executive Director. The 
Energy Commission shall give timely notice to all relevant local, regional, and 
state agencies of any petition subject to this directive, and shall post on its 
website any such petition. 

~=======================================================~ 
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26. For purposes of carrying out directives 2-9, 11, 16-17, 20-23, and 25, 
Division 13 (commencing with section 21 000) of the Public Resources Code 
and regulations adopted pursuant to that Division are hereby 
suspended. This suspension applies to any actions taken by state agencies, 
and for actions taken by local agencies where the state agency with primary 
responsibility for implementing the directive concurs that local action is 
required, as well as for any necessary permits or approvals required to 
complete these actions. This suspension, and those specified in paragraph 9 
of the January 17, 2014 Proclamation, paragraph 19 of the April 25, 2014 
proclamation, and paragraph 4 of Executive Order B-26-14, shall remain in 
effect until May 31, 2016. Drought relief actions taken pursuant to these 
paragraphs that are started prior to May 31, 2016, but not completed, shall 
not be subject to Division 13 (commencing with section 21 000) of the Public 
Resources Code for the time required to complete them. 

27. For purposes of carrying out directives 20 and 21, section 13247 and Chapter 
3 of Part 3 (commencing with section 85225) of the Water Code are 
suspended. 

28. For actions called for in this proclamation in directive 20, the Department 
shall exercise any authority vested in the Central Valley Flood Protection 
Board, as codified in Water Code section 8521, et seq., that is necessary to 
enable these urgent actions to be taken more quickly than otherwise possible. 
The Director of the Department of Water Resources is specifically authorized, 
on behalf of the State of California, to request that the Secretary of the Army, 
on the recommendation of the Chief of Engineers of the Army Corps of 
Engineers, grant any permission required pursuant to section 14 of the Rivers 
and Harbors Act of 1899 and codified in section 48 of title 33 of the United 
States Code. 

29. The Department is directed to enter into agreements with landowners for the 
purposes of planning and installation of the Emergency Drought Barriers in 
2015 to the extent necessary to accommodate access to barrier locations, 
land-side and water-side construction, and materials staging in proximity to 
barrier locations. Where the Department is unable to reach an agreement 
with landowners, the Department may exercise the full authority of 
Government Code section 8572. · 

30. For purposes of this Executive Order, chapter 3.5 (commencing with section 
11340) of part 1 of division 3 of the Government Code and chapter 5 
(commencing with section 25400) of division 15 of the Public Resources 
Code are suspended for the development and adoption of regulations or 
guidelines needed to carry out the provisions in this Order. Any entity issuing 
regulations or guidelines pursuant to this directive shall conduct a public . 
meeting on the regulations and guidelines prior to adopting them. 

~=======================================================~ 



~=======================================================~ 

31. In order to ensure that equipment and services necessary for drought 
response can be procured quickly, the provisions of the Government Code 
and the Public Contract Code applicable to state contracts, including, but not 
limited to, advertising and competitive bidding requirements, are hereby 
suspended for directives 17, 20, and 24. Approval by the Department of 
Finance is required prior to the execution of any contract entered into 
pursuant to these directives. 

This Executive Order is not intended to, and does not, create any rights or 
benefits, substantive or procedural, enforceable at law or in equity, against the State 
of California, its agencies, departments, entities, officers, employees, or any other 
person. 

I FURTHER DIRECT that as soon as hereafter possible, this Order be filed in 
the Office of the Secretary of State and that widespread publicity and notice be given 
to this Order. 

IN WITNESS WHEREOF I have 
hereunto set my hand and caused the 
Great Seal of the State of California to 
be affixed this 151 day of April2015. · 

EDMUND G. BROWN JR. 
Governor of California 

ATTEST: 

ALEX PADILLA 
Secretary of State 

~======================================================~ 
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

DATE: 
JUDGE: 

July 10,2015 
HON. SHELLEY ANNE W. L . CHANG 

DEPT. NO. 
CLERK: 

24 
E. HIGGINBOTIIAM 

THE WEST SIDE IRRIGATION DISTRICT; 
CENTRAL DELTA WATER AGENCY; SOUTH 
DELTA WATER AGENCY; WOODS 
n^ilGATION COMPANY, 

Petitioners and Plaintiffs, 

CALIFORNIA STATE WATER RESOURCES 
CONTROL BOARD; THOMAS HOWARD, 
EXECUTIVE DIRECTOR OF CALIFORNIA 
STATE WATER RESOURCES CONTROL 
BOARD; and DOES 1 THROUGH 100, 
INCLUSIVE, 

CaseNo.: 34-2015-80002121 

Respondents and Defendants. 

Nature of Proceedings: ORDER AFTER HEARING ON EX PARTE 
APPLICATION FOR TEMPORARY STAY RE: 
ENFORCEMENT OF CURTAILMENT NOTICE OR 
IN THE ALTERNATIVE TEMPORARY 
RESTRAINING ORDER AND/OR FOR ORDER TO 
SHOW CAUSE RE: PRELIMINARY INJUNCTION 

This mailer came before the Court pursuanl lo an ex parte application by the West Side 
irrigafion District, Central Delta Water Agency, and South Delia Water Agency. The ex 
parte application seeks a stay or a temporary restraining order/order lo show cause 
conceming the May 1, 2015 and June 12, 2015, "NOTICE OF UNAVAILABILITY OF 
WATER AND NEED FOR IMMEDIATE CURTAILMENT..."' (hereinafter referred to 
as the "May Curtailment Letter" and the "June Curtailment Letter", joinliy referred lo as 
the "Curtailment Letters") issued by the Stale Water Resources Control Board tlirough ils 
Executive Director Thomas Howard. 

Counsel for Pelitioners/Plainliffs appeared al the ex parte hearing, as well as counsel for 
Respondents/Defendants. Al l parties had the opportunity lo presenl oral arguments 
concerning the issues raised in the moving and opposing papers. 

' This language is from the heading of the June 1, 2015 letter. The May I , 2015 letter is titled, "NOTICE 
OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT..." 



The Court finds the May Curtailment Letter is properly subjeci lo a judicial delerminalion 
of whether it violates the Petifioners' due process rights such that a temporary restraining 
order/order lo show cause should issue. The Court finds there is no administrafive 
process Petifioners must exhaust prior lo this determination as lo the May Curtailment 
Letter.̂  

Although a petition for reconsideration is still pending concerning the May Curtailment 
Leiler, the Court finds that this is a situation where the pursuit of the adminislralive 
remedy would result in irreparable harm absent a temporary restraining order. (See 
People ex rel. DuFauchard v. U.S. Financial Management, Inc. (2009) 169 Cal.App.4th 
1502, I5l2){citmg Public Employment Relations Bd. v. Superior Court (1993) 13 
Cal.App.4th 1816, 1827.)Petifioners' belief that they must stop diverting water, not 
because to do so would be a legal violation but merely a violation of the May Curtailment 
Letter, will result in irreparable harm to their crops while they await a decision on the 
petition for reconsideration. (Decl. of Jack Alvarez, 7, 8, 11.) Consequently, 
Petitioners will be ineparably harmed should Ihey have to wait for fmal resolution of the 
administrative process before obtaining relief from the immediate mandate the May 
Curtailment Letter appears lo impose outside of the staiutory processes provided by the 
Water Code. 

Moreover, for the reasons staled below, the Court finds that the issuance of the May 
Curtailment Letter violated Petitioners' Due Process rights. Every day the Letter remains 
in ils cunent form constitutes a violation of those constitutional righls. Accordingly, it is 
proper for this Court lo issue a temporary restraining order while the administrative 
process is ongoing. 

With regard to the June Curtailment Letter, the Court liberally construes the allegations 
of the Petition For Writ of Administrative Mandate, as il must, and finds that for purposes 
of this ex parte application. Petitioners CDWA and SDWA have adequately pled that 
their landowners exercise pre-1914 appropriative and/or permit licenses rights that are 
subject to the directives given in the Letter. (Petition, ^13, 14.) Consequently, Petitioners 
CDWA and SDWA have standing to bring the instant application concerning the June 
Curtailment Letter. 

The Court finds the 2015 Curtailment Letters are coercive in nature and go beyond the 
"informational" purpose the Board claims prevents a stay. Consequently, Petitioners are 
likely to succeed on the merits. As in Duarte, even though the Curtailment Letters are not 

2 
Petitioners have filed a petition for reconsideration pursuant to California Water Code section 1126(b) 

which petition is still pending before the Water Resources Control Board and for which the 90-day period 
for reconsideration has not yet expired. (See Petition, \ 2 \ \ Wat. Code § 1122.) The Court declines to 
interfere in these administrative proceedings, and consequently in no way stays the furtherance of that 
petition in accordance with the Water Code. The Court agrees that in light of the pending reconsideration 
petition, this matter is not subject to a Civil Code section 1094.5, subdivision (g) stay. 

Respondents have not argued Petitioners are required to exhaust their administrative remedies. 
Respondents have instead argued the petition with regard to the May Curtailment Letter is untimely 
pursuant to the 30-day deadline in section 1126. However, this deadline is extended while a petition for 
reconsideration is pending, as is the case here. 

- 2 -



enforceable on their own and there are no separate penalties for violating them, the 
language used in the Curtailment Letters resulls in a "coinman[d] by the... [gjoverniiient 
lo stop [water diverting] activities." (Duarte Nursery, Inc. v. United States Army Corps of 
Engineers (2014) 17 F.Supp.3d 1013, 1018.) Il is nol a suggestion for "voluntary 
cessation of activities," but instead requires Petitioners lo "immediately stop diverting 
water." (Id. at 1019; Pel. exh. B.) 

Respondents argue Duarte is distinguishable because it involved a single letter sent to a 
single rights-holder, and provided that the Army Corps of Engineers had already 
determined that a violation of the Clean Water Acl had occurred. (Duarte, 17 F.Supp.3d 
al 1015.) Respondents contend here, the Curtailment letters are form letters being sent lo 
hundreds of appropriators, and are merely informational with no pre-determination that 
any individual rights-holder has violated the law. 

While all parties acknowledge the Curtailment Letters were sent to more than one 
appropriator, the letters provided to the Court are addressed to an individual company, 
and identify a specific claim of rights at issue. The Curtailment Letters further declare 
and determine that the recipient is not entitled to divert water because lhat water is 
necessary lo meet senior water rights holders, thus making a determination of the 
recipient's water rights priority. (Pet., exh. B, ̂ 2.) Through the inclusion of this specific 
information, the Curtailment Letters appear nol to be generalized notices, bul instead a 
specific adjudication and command with respect to the particular rights holder. 

Further, nolhing in Duarte limits its holding to an instance involving only one notice. The 
Duarte court's focus was on the fact lhal nothing in the letter notified "plaintiffs that the 
Corps could not take action based upon the CDO alone." (Duarte, 17 F.Supp.3d al 1022.) 
The same is true here, as the Curtailment Letters indicate the recipient must "immediaiely 
slop diverting water" and do not clearly slate lhal the letter is merely informational, 
without any legal force or effecl. 

The Curtailment Letters also require recipients lo "document receipt of this notice by 
completing an online Curtailment Certification Form (Form) wiihin seven days. The 
Form confirms your cessation of diversion under the specific pre-1914 claim of right. 
Completion oflhe Form is mandatory..." Nowhere in this language do the Curtailment 
Letters assert that Petitioners are free to ignore the directive that they cease diverting 
water or that it is merely a suggestion.'* At the hearing on this matter. Respondents 
acknowledged that the Form requires diverters to sign under penalty of perjury that they 
are no longer diverting water. 

Although the Curtailment Letters do nol slate that the Board has made a specific 
determination that the particular recipient has already engaged in illegal conduct, the 
letters plainly stale lhat the recipient must "immediately slop diverting water" and that 

* This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal.App.4th 89, where the 
Court held plaintiffs were aggrieved by a curtailment notice within the meaning of section 1126(b) because 
it "required plaintiffs to immediately discontinue diversion of water under their licenses." Although Phelps 
involved only one notice, the implication of the language of the letters is the same as in this case. 



the only action available is to sign the compliance certification lhal "confirms your 
cessation of diversion under the specific pre-1914 claim of right." (Pel., exh. B.)^ As in 
Duarte, this sirong directive implicates a pre-determination as lo the availability of water 
pursuanl to the recipient's appropriation rights. The Board, "did not 'notify' plaintiffs 
they were operating in violation of the law, it commanded plaintiffs lo stop their 
acfivities." (Duarte, 17 F.Supp.3d at 1023.) 

At oral argument. Respondents argued lhal because the Curtailment Letters did not 
expand or alter Petitioners' civil liability for water diversions and are merely 
"informational documents", a temporary restraining order should not issue. Respondents' 
argument is not only misguided, il is also inaccurate. 

The focus is not whether the Petitioners' legal exposure remains unchanged or not, but 
rather whether the Curtailment Letters could be reasonably interpreted lo be an order or 
command by the governmeni, not merely a suggestion or request for voluntary cessation 
of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreover, contrary to Respondents' 
assertions, the Curtailment Letters have altered Petitioners' legal position. The 
Curtailment Letters stale lhal even if there is available water for the water user, said water 
is dedicated for senior water rights' holders needs, conclude lhal the recipient no longer 
has any legal right to said water, and orders the recipient to "immediately stop diverting 
water..." Indeed, the Curtailment Letters appear lo alter Petitioners' civil liabilily as the 
Board has apparentiy concluded without hearing or notice that Petitioners are no longer 
entitled to divert water for their needs. 

As the Court in Duarte stated, " I f the [Letters] were simply a 'notification' to plaintiffs, 
then it should have said so, rather lhan clothing itself as an 'order' which carried with i l 
the aulhority lo 'prohibit' the plaintiffs from continuing their activities." (Duarte, 17 
F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, lhal the Curtailment 
Letters do nol subject Petitioners lo any addilional liabilily or penalties above lhat which 
they may already be subjected to due to the extreme drought conditions California is 
currently experiencing. However, the Curtailment Letters represent lhat the Boai-d has 
already adjudicated that the recipients are no longer entitled to divert water and lhal any 
future diversions would be improper and a trespass ["This Form confirms your cessation 
of diversion under the specific posl-1914 water right... Completion of the form is 
mandatory to avoid unnecessary enforcement proceedings"]. 

Respondents are free to provide truly informational notices lo water diverters of the 
nature of the drought and the Board's right to initiate Water Code seclion 1831 or 1052 
proceedings. Respondents are also free to initiate inquiries with diverters as to whether 
they have alternate water sources and to otherwise exercise their statutory enforcement 
authority under the Water Code, including investigalion and instituting any actions for 
trespass. To be clear. Respondents are free lo exercise their staiutory aulhorily to enforce 
the Water Code as to any water user, including these Petitioners, if it deems them lo be in 

' In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is insufficient 
to satisfy the ripeness requirement. A letter or notice must also threaten consequences for failure to take 
certain action, as it does here. (̂ Duarte, 17 F.Supp.3d at 1025.) 



violation of any provisions of the Water Code, so long as the bases for said action are not 
the Curtailment Letters. 

However, the language oflhe Curtailment Letters goes beyond informational and is 
instead coercive such lhat a recipient is likely to believe they are no longer allowed to 
divert. This belief is not because such a diversion would be a trespass or other legal 
violation, but because the Board has already declared in the Curtailment Letters lhal il 
has made a detemiination that they are no longer entitled to divert under their 
appropriative water righls, without any sort of pre-deprivation hearing. Respondents do 
not challenge Petitioners' assertion lhal any cessation of water diversion done in response 
lo the Curtailment Letters, not as a result of an unavailability of legally diverlible water, 
would cause a serious hardship lo Petitioners. This is an issue ripe for judicial 
intervention and the Court concludes lhal the Curtailment Letters as presently drafted 
constitute a violation of the due process rights of the Petitioners.'' 

The Curtailment Letters, including the requirement that recipients sign a compliance 
certification confirming cessation of diversion, result in a taking of Petitioners' properly 
righls without a pre-deprivation hearing, in violation of Petitioners' Due Process Righls. 
The Court hereby GRANTS the ex parte application for a temporary restraining 
order/order to show cause as lo why a preliminary injunction should not issue requiring 
the Board lo issue a revised letter/notice that is informational in nalure. 

A temporary restraining order shall issue slaying or prohibifing Defendants State Water 
Resources Control Board and Thomas Howard from taking any aclion against the West 
Side Irrigation District and landowners oflhe other petitioner Districts on the basis of the 
2015 Curtailment Letters sent by the Water Board's Executive Director, Thomas 
Howard, or on the basis of a failure lo complete a Curtailment Certification Form. 

The matter is set for an order to show cause on July 30, 2015 al 9:00 a.m. in Department 
24. Respondents shall file with the clerk of Deparlmenl 24 and serve (via email or fax) 
any supplemental Opposition lo the Order To Show Cause no laler lhan July 16, 2015. 
Petitioners shall file with the clerk of Department 24 and serve (via email or fax) any 
Reply no laler than July 23, 2015. The application for a temporary slay pursuanl to CCP 
§ 1094.5(g) is DENIED. 

Counsel for Petitioners to submit a fonnal order for the Court's signature pursuant to 
CRC 3.1312. 

* There is no allegation that Petitioners have filed a petition for reconsideration with the Board concerning 
the June Curtailment Notice. Respondents made no argument that Petitioners vvere required to do so before 
bringing the instant petition and ex parte application. Consequently, the Court does not address whether 
such a reconsideration petition was required. 
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I hereby certify that I am nol a party to the within aclion and that I deposited a copy of 
this document in sealed envelopes with first class postage prepaid, addressed lo each 
party or the attorney of record in the U.S. Mail at 720 Ninth Streei, Sacramento, 
California. 

Dated: July 10,2015 

E. Higginbolham, Deputy Clerk Isl E . Higginbotha 

Jermifer Spaletta 
Spaletta Law PC 
P.O. Box 2660 
Lodi, CA 95241 

Steven Herum 
Herum/Crablree/Sunlag 
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D. Dean Ruiz 
Harris, Perisho & Ruiz 
Brookside Corporate Cenier 
3439 Brookside Rd., Ste. 210 
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8

felt it was incumbent on them to inform the Court that these

factual issues we had disagreements with. And it was to that

end that there was a Mr. O'Hagan declaration submitted.

THE COURT: Okay. So, what I'm hearing you tell me is

that the proceedings will be an evidentiary hearing where each

party will have an opportunity to present evidence to an

impartial tribunal; is that correct?

MR. LEE: That is correct.

THE COURT: All right. And no decision will be made

until both sides have an opportunity to present their evidence,

correct?

MR. LEE: Correct, Your Honor.

THE COURT: All right. All right, let's talk -- let's

switch gears here and talk a little bit about concurrent

jurisdiction, all right? I read the National Audubon case. And

it's factually distinguishable from this case. But that isn't

the only reason why I'm not particularly persuaded by it. I

think there are sound reasons that go beyond just different

facts that cause me concern about the Court's reliance on that

case in making any type of determination that there's concurrent

jurisdiction here. In that case it was an environmental agency,

as you know, suing Los Angeles. And, ultimately, the Court,

towards the latter part of the conclusion, concluded that

because the Court could, under certain sections of the Water

Code, utilize its right to employ somebody from the State Water

Agency as a referee. That there was concurrent jurisdiction.

And there was enough body of law that said we're not going to

take it out of the hands of the Court.
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STATE OF CALIFORNIA )
) ss.

COUNTY OF SANTA CLARA )

I, MELISSA CRAWFORD, HEREBY CERTIFY:

That I was the duly appointed, qualified shorthand

reporter of said court in the above-entitled action taken on the

above-entitled date; that I reported the same in machine

shorthand and thereafter had the same transcribed through

computer-aided transcription as herein appears; and that the

foregoing typewritten pages contain a true and correct

transcript of the proceedings had in said matter at said time

and place to the best of my ability.

I further certify that I have complied with CCP

237(a)(2) in that all personal juror identifying information has

been redacted, if applicable.

DATED: OCTOBER 8, 2015

_________________________________

MELISSA CRAWFORD, CSR, RPR
CSR No. 12288

ATTENTION:
CALIFORNIA GOVERNMENT CODE
SECTION 69954(D) STATES:

"ANY COURT, PARTY, OR PERSON WHO HAS PURCHASED A TRANSCRIPT MAY,
WITHOUT PAYING A FURTHER FEE TO THE REPORTER, REPRODUCE A COPY
OR PORTION THEREOF AS AN EXHIBIT PURSUANT TO COURT ORDER OR
RULE, OR FOR INTERNAL USE, BUT SHALL NOT OTHERWISE PROVIDE OR
SELL A COPY OR COPIES TO ANY OTHER PARTY OR PERSON."
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Tuesday,	
  December	
  8,	
  2015	
  at	
  3:00:08	
  PM	
  Pacific	
  Standard	
  Time

Page	
  1	
  of	
  2

Subject: Fwd:	
  BBID	
  ACLC	
  Hearing	
  WSID	
  Dra5	
  CDO	
  Hearing	
  -­‐	
  Delega9ons	
  of	
  Authority
Date: Friday,	
  November	
  20,	
  2015	
  at	
  1:03:05	
  PM	
  Pacific	
  Standard	
  Time
From: Dan	
  kelly
To: Louinda	
  Lacey,	
  Michael	
  Vergara,	
  Lauren	
  D.	
  BernadeS

Daniel	
  Kelly
Somach,Simmons	
  &	
  Dunn
500	
  Capitol	
  Mall,	
  Suite	
  1000
Sacramento,	
  CA	
  95814
Office	
  916.446.7979
dkelly@somachlaw.com
hSp://www.somachlaw.com

Begin	
  forwarded	
  message:

From:	
  "Tauriainen,	
  Andrew@Waterboards"	
  <Andrew.Tauriainen@waterboards.ca.gov>
Date:	
  November	
  20,	
  2015	
  at	
  12:18:36	
  PM	
  PST
To:	
  "Dan	
  Kelly	
  (dkelly@somachlaw.com)"	
  <dkelly@somachlaw.com>,	
  Jeanne	
  Zolezzi
<jzolezzi@herumcrabtree.com>,	
  "kharrigfeld@herumcrabtree.com"
<kharrigfeld@herumcrabtree.com>,	
  Janelle	
  Krahger	
  <jkrahger@herumcrabtree.com>,	
  "Jonathan
Knapp	
  (jonathan.knapp@sfgov.org)"	
  <jonathan.knapp@sfgov.org>,	
  Rob	
  Donlan	
  <red@eslawfirm.com>,
"'Jennifer	
  SpaleSa'	
  (jennifer@spaleSalaw.com)"	
  <jennifer@spaleSalaw.com>,	
  "ngmplcs@pacbell.net"
<ngmplcs@pacbell.net>,	
  "McGinnis,	
  Robin	
  C.@DWR"	
  <Robin.McGinnis@water.ca.gov>,	
  "''Dante
Nomellini,	
  Jr.''	
  (dantejr@pacbell.net)"	
  <dantejr@pacbell.net>,	
  "rjmorat@gmail.com"
<rjmorat@gmail.com>,	
  Valerie	
  Kincaid	
  <vkincaid@olaughlinparis.com>,	
  "Linda	
  Wood
(lwood@olaughlinparis.com)"	
  <lwood@olaughlinparis.com>,	
  "Herrick,	
  John	
  @aol.com"
<jherrlaw@aol.com>,	
  "Dean	
  Ruiz	
  (dean@hprlaw.net)"	
  <dean@hprlaw.net>,	
  "Stefanie	
  Morris
(smorris@swc.org)"	
  <smorris@swc.org>,	
  "O'Hanlon,	
  Daniel"	
  <dohanlon@kmtg.com>,	
  "Akroyd,
Rebecca@KMTG"	
  <rakroyd@kmtg.com>,	
  "Philip	
  Williams	
  (pwilliams@westlandswater.org)"
<pwilliams@westlandswater.org>,	
  "Unit,	
  Wr_Hearing@Waterboards"
<Wr_Hearing.Unit@waterboards.ca.gov>
Cc:	
  "Carrigan,	
  Cris@Waterboards"	
  <Cris.Carrigan@waterboards.ca.gov>,	
  "O'Hagan,
John@Waterboards"	
  <John.O'Hagan@waterboards.ca.gov>
Subject:	
  BBID	
  ACLC	
  Hearing	
  WSID	
  Dra;	
  CDO	
  Hearing	
  -­‐	
  Delega?ons	
  of	
  Authority

ASached	
  please	
  find	
  the	
  delega9ons	
  of	
  authority	
  inquired	
  about	
  by	
  BBID’s	
  counsel	
  this	
  morning.
	
  
Andrew	
  Tauriainen,	
  ASorney	
  III
State	
  Water	
  Resources	
  Control	
  Board
Office	
  of	
  Enforcement
1001	
  I	
  Street,	
  16th	
  Floor
Sacramento,	
  CA	
  95814
tel:	
  	
  	
  	
  	
  (916)	
  341-­‐5445
fax:	
  	
  	
  	
  (916)341-­‐5896
atauriainen@waterboards.ca.gov
	
  
***CONFIDENTIALITY	
  NOTICE:	
  	
  This	
  communica9on	
  with	
  its	
  contents	
  may	
  contain	
  confiden9al
and/or	
  legally	
  privileged	
  informa9on.	
  It	
  is	
  solely	
  for	
  the	
  use	
  of	
  the	
  intended	
  recipient(s).
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Page	
  2	
  of	
  2

Unauthorized	
  intercep9on,	
  review,	
  use	
  or	
  disclosure	
  is	
  prohibited	
  and	
  may	
  violate	
  applicable
laws	
  including	
  the	
  Electronic	
  Communica9ons	
  Privacy	
  Act.	
  If	
  you	
  are	
  not	
  the	
  intended	
  recipient,
please	
  contact	
  the	
  sender	
  and	
  destroy	
  all	
  copies	
  of	
  the	
  communica9on.
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December16, 2015 
 
VIA ELECTRONIC MAIL 
 
TO: ENCLOSED SERVICE LIST OF PARTICIPANTS 
 
PROCEDURAL RULING: THE WEST SIDE IRRIGATION DISTRICT DRAFT CEASE AND 
DESIST ORDER HEARING (ENFORCEMENT ACTION (ENF01949)) (WSID DRAFT CDO 
HEARING) AND THE BYRON-BETHANY IRRIGATION DISTRICT ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT HEARING (ENFORCEMENT ACTION (ENF01951)) (BBID ACL 
COMPLAINT HEARING) 
 
This letter addresses the November 9, 2015 Motion to Continue Hearing Date (Motion) jointly 
filed by The West Side Irrigation District (WSID), South Delta Water Agency (SDWA) and 
Central Delta Water Agency (CDWA), and the November 23, 2015 Request to Consolidate the 
water availability analysis portions of the hearings, submitted by WSID, Byron-Bethany Irrigation 
District (BBID), San Joaquin Tributaries Authority (SJTA), City and County of San Francisco 
(CCSF), SDWA, CDWA, and Westlands Water District (WWD).   
 
PROCEDURAL BACKGROUND 
 
On August 19, 2015, the State Water Board issued a Notice of Public Hearing and Pre-Hearing 
Conference for the BBID ACL complaint hearing.  In accordance with the October 2, 2015 
Ruling of Hearing Officer Doduc, the public hearing scheduled to be conducted on October 28, 
29 and 30, 2015, was rescheduled to be conducted on March 21-25, 2016.  Accordingly, the 
State Water Board issued on October 20, 2015, a Revised Notice of Public Hearing and Pre-
Hearing Conference. 
 
On September 1, 2015, the State Water Board issued a Notice of Public Hearing and Pre-
Hearing Conference for the WSID draft CDO hearing.  In accordance with the October 23, 2015 
Ruling and November 6, 2015 Ruling of Hearing Officer Spivy-Weber, the public hearing 
scheduled to be conducted on November 12, 13 and 16, 2015, was postponed until January 11-
15, 2016 and February 4-5, 2016.  Accordingly, the State Water Board issued on November 10, 
2015, a Notice of Rescheduled Public Hearing for the WSID draft CDO hearing. 
 
MOTION FOR CONTINUANCE OF WSID DRAFT CDO HEARING 
 
The Motion filed by WSID, SDWA and CDWA requested that the WSID draft CDO hearing be 
continued until at least March 2016 to allow the parties to complete discovery, and review, 
comprehend, and respond to the materials on which the Prosecution Team is basing the 
enforcement action.  The Hearing Team received comments from the Prosecution Team, SJTA 
and CCSF on the Motion.  The Prosecution Team took no position on the Motion, and SJTA and 
CCSF supported the Motion.   
 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_motion2cont110915.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_consolidate_jointrequest112315.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/notice_byronbethany.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/notice_byronbethany.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/bbid_oct2email.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/revised_notice_bbid.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/revised_notice_bbid.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/notice_wid090115.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/notice_wid090115.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/woodscdo_rulingletter102315.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_2ndruling110615.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/revised_notice_westside_irrigation.pdf
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In light of the request to consolidate portions of the two hearings, the motion for continuance is 
granted.  The WSID draft CDO hearing and all document submittal deadlines for exhibits, 
testimony, policy and opening statements, pre-hearing briefs and motions, and written rebuttal 
testimony are POSTPONED and RESECHEDULED, as described below.   
 
REQUEST TO CONSOLIDATE HEARINGS 
 
The parties’ Request to Consolidate proposed a two-phased approach to the hearings: Phase 1 
(Water Availability) to be held March 21-25, 2016; and Phase 2 (Remaining Key Issues of 
Enforcement Actions) to be held March 28-April 1, 2016.  The Hearing Team received written 
concurrence from the Prosecution Team, Department of Water Resources, and the State Water 
Contractors with the general proposal to consolidate the portions of both hearings that address 
water availability.  We appreciate the parties’ coordinated proposal as to how these two 
hearings may proceed most efficiently and effectively.   
 
On November 30, 2015, the Hearing Team advised the parties that the hearing officers 
consented to the proposed consolidation of the water availability analysis portions of the 
hearings, to commence on March 21, 2016 (Phase 1), and that the portions of the proceedings 
that are specific to each case (Phase 2) would commence immediately following completion of 
Phase 1.  The parties were provided the opportunity to submit comments or objections to the 
consolidation and rescheduling of the hearings.   
 
The Hearing Team received a comment from Mr. Morat, who did not object to the consolidation 
if his testimony could be accommodated during the week of March 21-25, 2016.  Mr. Morat is a 
party to the BBID ACL complaint hearing, and seeks to testify regarding the impact of 
unauthorized diversions on fisheries and other environmental conditions.  We will allow 
Mr. Morat to testify during the week of March 21-25, 2016, and may discuss the timing of 
Mr. Morat’s testimony in further detail during the second pre-hearing conference on February 8, 
2016. 
 
A formal notice of Consolidation of Public Hearings and Rescheduled Public Hearings will be 
issued by the State Water Board.  The following table provides the rescheduled hearing dates 
and document submittal deadlines for both proceedings, which are substantially similar to those 
previously set for the BBID ACL complaint hearing.  We currently intend to conduct the Phase 2 
BBID ACL complaint hearing prior the Phase 2 WSID draft CDO hearing; however, this 
schedule may be revised: 
 

WSID CDO and BBID ACL Hearings 
Rescheduled Hearings and Document Submittal Deadlines 

Noon, Tuesday, January 19, 2016 Deadline for receipt and service of witnesses’ proposed testimony, 
exhibits, lists of exhibits, qualifications, and statement of service. 

Noon, Monday, January 25, 2016 Deadline for receipt and service of: 
1. Motions to dismiss and/or motions for summary judgment. 
2. Pre-hearing briefing of legal issues.  (BBID ACL Hearing Only) 

Monday, February 8, 2016 2nd Pre-Hearing Conference: Phase 1, Phase 2-BBID,  
and Phase 2-WSID. 

Noon, Monday, February 22, 2016 Deadline for receipt and service of: 
1. Proposed written rebuttal testimony, exhibits, list of 

exhibits, qualifications, and statements of service. 
2. Responsive briefing of legal issues and motions.  (BBID 

ACL Hearing Only) 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_consolidate_ptresponse112415.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_consolidate_boardemail113015.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/docs/wsidbbid_consolidate_morat113015.pdf
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Noon, Monday, February 29, 2016 Deadline for receipt and service of: 
1. Written opening statements.  
2. Motions in limine. 

Noon, Friday, March 4, 2016 Deadline for receipt of opposition to motions in limine. 
March 21, 22, 23, 24, 25, 28, 29, 30, 2016 
April 1, 4 and 6, 2016  

Phase 1 Hearing (Water Availability) and Phase 2 Hearing 
(Remaining Key Issues of Enforcement Actions). 

 
SUBMITTAL OF EXHIBITS 
 
We expect the parties to follow the Attachment to the August 19, 2015 and September 1, 2015 
Hearing Notices, “Information Concerning Appearances at Water Right Hearings” (Notice 
Attachment).  The Notice Attachment Section 6, Written Testimony and Exhibits, states, in part: 
 

Exhibits include written testimony, statements of qualifications of expert witnesses, and 
other documents to be used as evidence.  Each party proposing to present testimony on 
factual or other evidentiary matters at the hearing shall submit such testimony in writing.  
Written testimony shall be designated as an exhibit, and must be submitted with the 
other exhibits.  Oral testimony that goes beyond the scope of the written testimony may 
be excluded.  A party who proposes to offer expert testimony must submit an exhibit 
containing a statement of the expert witness’s qualifications. 
  

Each party presenting a case-in-chief or written rebuttal in either proceeding shall provide one 
complete Index of Exhibits describing each sequentially numbered exhibit for Phase 1 and 
Phase 2.  The index must indicate whether a particular exhibit is intended to be offered into 
evidence during Phase 1, Phase 2-BBID, or Phase 2-WSID.   
 
Any documents submitted or served electronically must be in Adobe Portable Document Format 
(PDF), except for Exhibit Identification Indexes, which may be in a format supported by 
Microsoft Excel or Word.  Electronic submittals to the State Water Board of documents less than 
11 megabytes in total size (incoming mail server attachment limitation) may be sent via 
electronic mail to: wrhearing@waterboards.ca.gov with a subject of “BBID/WSID 
Hearings”.  Electronic submittals to the State Water Board of documents greater than 11 
megabytes in total size should be submitted on a compact disc (CD or DVD) or a thumb drive.  
Each electronically submitted exhibit must be saved as a separate PDF file, with the name in 
lower case lettering (i.e., pt1, pt2 or wsid1, wsid2, etc.). 
 
SECOND PRE-HEARING CONFERENCE 
 
The second pre-hearing conference will address outstanding procedural issues related to the 
conduct of Phase 1 and Phase 2 of both hearings.  We will discuss the order of proceeding, 
hearing time limits for presentation of cases-in-chief, cross and re-cross examination, 
presentation of oral summary of written rebuttal testimony, and any other matter that will 
facilitate the efficient conduct of the hearings.  
 
SCOPE OF HEARINGS 
 
Based on the parties’ submittals addressing the proposed consolidation and rescheduling of the 
hearings, the following is the revised scope of Phase 1 and Phase 2 of the hearings.  Some of 
the key issues listed in the hearing notices for these proceedings could arise in either Phase 1 
or Phase 2.  We do not intend to allow key issues properly raised in Phase 1 to be revisited in 
Phase 2, and parties should be prepared to submit all evidence with respect to those issues at 
the time they are first raised.  



The WSID CDO Hearing 
The BBID ACL Hearing 

PHASE 1- WATER AVAILABILITY: 

December 16, 2015 

The purpose of the consolidated Phase 1 of the BBID ACL complaint and WSID draft CDO 
hearings is to receive evidence regarding the following issues: 

1. Was the water diverted by 8810 from June 13 through June 25, 2015, if any, unavailable 
under its claimed pre-1914 appropriative right and all other claims of right by 8810? 

2. Was the water diverted by WSIO after May 1, 2015, if any, unavailable under License 
1381 and all other claims of right by WS/0? 

PHASE 2 - REMAINING KEY ISSUES OF ENFORCEMENT ACTIONS: 

The purpose of Phase 2 of the BBID ACL complaint hearing is to receive evidence relevant to 
determining all issues not addressed during Phase 1 of the hearing that are within the scope of 
the August 19, 2015, Notice of Public Hearing. 

The purpose of Phase 2 of the WSID draft CDO hearing is to receive evidence relevant to 
determining all issues not addressed during Phase 1 of the hearing that are within the scope of 
the September 1, 2015, Notice of Public Hearing. 

EX PARTE COMMUNICATIONS 

We would like to remind the parties that ex parte communications concerning substantive or 
controversial procedural issues relevant to this hearing are prohibited. Please be sure to copy 
the service list on any correspondence to us, the other Board Members, and the hearing team 
related to this matter. 

Thank you for your continued cooperation. Questions regarding non-controversial procedural 
matters should be directed to Staff Counsel Nicole Kuenzi at (916) 322-4142 or by email to 
Nicole.Kuenzi@waterboards.ca.gov; or Ernie Mona at (916) 341-5359 or by email to 
Ernie.Mona@waterboards.ca.gov; or to Jane Farwell-Jensen at (916) 341-5349 or by email to 
Jane.Farweii-Jensen@waterboards.ca.gov (Gov. Code,§ 11430.20, subd. (b).) 

Sincerely, 

Enclosure: Service Lists 
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~~.a~---
Tam M. Doduc, Board Member 
BBID Hearing Officer 

Nicole.Kuenzi@waterboards.ca.gov
mailto:Ernie.Mona@waterboards.ca.gov
mailto:Jane.Farwell-Jensen@waterboards.ca.gov


The WSID CDO Hearing  December 16, 2015 
The BBID ACL Hearing  

5 
 

SERVICE LIST OF PARTICIPANTS 
THE WEST SIDE IRRIGATION DISTRICT 
CEASE AND DESIST ORDER HEARING 

 (October 8, 2015) 
Parties 

THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 

hearing notice.) 
 
DIVISION OF WATER RIGHTS 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA 95814 
Andrew.Tauriainen@waterboards.ca.gov 
 

 
THE WEST SIDE IRRIGATION DISTRICT 
Jeanne M. Zolezzi 
Karna Harrigfeld 
Janelle Krattiger 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 
kharrigfeld@herumcrabtree.com 
jkrattiger@herumcrabtree.com 
 

 
STATE WATER CONTRACTORS 
Stephanie Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
smorris@swc.org 
 

 
WESTLANDS WATER DISTRICT 
Daniel O'Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA  95814 
dohanlon@kmtg.com 
rakroyd@kmtg.com 
 
Philip Williams of Westlands Water District 
pwilliams@westlandswater.org 
 

 
SOUTH DELTA WATER AGENCY 
John Herrick, Esq. 
Dean Ruiz 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
dean@hprlaw.net 
 
 

 
CENTRAL DELTA WATER AGENCY 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 
 

 
CITY AND COUNTY OF SAN FRANCISCO 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 
 
 

 
SAN JOAQUIN TRIBUTARIES AUTHORITY 
Valerie Kincaid 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 
 

mailto:Andrew.Tauriainen@waterboards.ca.gov
mailto:jzolezzi@herumcrabtree.com
mailto:kharrigfeld@herumcrabtree.com
mailto:jkrattiger@herumcrabtree.com
mailto:smorris@swc.org
mailto:dohanlon@kmtg.com
mailto:rakroyd@kmtg.com
mailto:pwilliams@westlandswater.org
mailto:jherrlaw@aol.com
mailto:dean@hprlaw.net
mailto:jennifer@spalettalaw.com
mailto:ngmplcs@pacbell.net
mailto:dantejr@pacbell.net
mailto:jonathan.knapp@sfgov.org
mailto:vkincaid@olaughlinparis.com
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CALIFORNIA DEPARTMENT OF WATER 
RESOURCES 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 
 
 

 
BYRON BETHANY IRRIGATION DISTRICT 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
 

 
 
 

SERVICE LIST OF PARTICIPANTS 
BYRON-BETHANY IRRIGATION DISTRICT 

ADMINISTRATIVE CIVIL LIABILITY HEARING 
(09/02/15; Revised: 09/10/15; Revised 10/06/15; Revised 10/22/15) 

 
PARTIES 

THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 
hearing notice.) 
 
Division of Water Rights 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA  95814 
andrew.tauriainen@waterboards.ca.gov 
 

 
Byron Bethany Irrigation District 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
 

 
Patterson Irrigation District 
Banta-Carbona Irrigation District 
The West Side Irrigation District 
Jeanne M. Zolezzi 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 
 

 
City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 
Robert E. Donlan 
Ellison, Schneider & Harris L.L.P. 
2600 Capitol Avenue, Suite 400 
Sacramento, CA  95816 
(916) 447-2166 
red@eslawfirm.com 
 

 
Central Delta Water Agency 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
 

 
California Department of Water Resources 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 
 

mailto:robin.mcginnis@water.ca.gov
mailto:dkelly@somachlaw.com
mailto:Andrew.Tauriainen@waterboards.ca.gov
mailto:dkelly@somachlaw.com
mailto:jzolezzi@herumcrabtree.com
mailto:jonathan.knapp@sfgov.org
mailto:red@eslawfirm.com
mailto:jennifer@spalettalaw.com
mailto:Robin.mcginnis@water.ca.gov


   

 
 

Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 
 
 
Richard Morat 
2821 Berkshire Way 
Sacramento, CA  95864 
rjmorat@gmail.com 
 

 
San Joaquin Tributaries Authority 
Valerie Kincaid 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 
lwood@olaughlinparis.com 
 

 
South Delta Water Agency 
John Herrick, Esq. 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
 
Dean Ruiz, Esq. 
Harris, Perisho & Ruiz, Attorneys at Law 
3439 Brookside Road, Suite 210 
Stockton, CA 95219 
dean@hprlaw.net 
 

 
State Water Contractors 
Stefani Morris, Attorney 
1121 L Street, Suite 1050 
Sacramento, CA  95814 
smorris@swc.org 
 

 

mailto:ngmplcs@pacbell.net
mailto:dantejr@pacbell.net
mailto:rjmorat@gmail.com
mailto:vkincaid@olaughlinparis.com
mailto:lwood@olaughlinparis.com
mailto:jherrlaw@aol.com
mailto:dean@hprlaw.net
mailto:smorris@swc.org
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